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■^HE INDIAN LAW EEPORTS/ ALLAHABAD> SEElfeS. 
CONTAINING CASES DJiStERMINED BY TTTE HIGH 
COURT AT ALLAHABAD AND BY* THE JUDICIAL 
COMMITTEE OF THE PRIVY COUNCIL ON APPEAL 
FROIVI THAT COURT. 


ALLAHABAD— YoJ. ¥11-1885. 


PRIVY COUNCIL. 


PfiESENT : 

Lord Blackbqrn, Sir B. Peacock, •Sir R. Couch and Sir A. IIojuiouse. 

•* 

Baja Bup Sin^»h Plaintiff 

versus 

Bani Baisni and the Collector of JEtawah Defendants. 

[On appeal from the Court for the North-Western Provinces.! 


Mitakshara — Impartible raj — Succession in family to ancestral 
^ impartible, estate — Bight of nearest male collateral -Exclusion of 
• . * loidotv, luhere the family joint, and the estate not separate, , 

Injpartible, ancestral estate, is not, merely by reason of its being impartible, the separate 
estate of the single member of the undivided family, upon whom it devolves, so long as the 
family continues joint. ^ 

Chintamun Singh v. Nowlukho Komrari, I. L. R., 1 Cal., 153 ; L. R., 2 Ind. Ap., 263, 
referred to and followed. 

A female cannot inherit i^ipartiblc, ancestral, estate, belonging to a joint family, under 
the Mitaksharaf, when there ard'auv male members of i»bo f amily who are qualified to succeed 
as heirs ; a rule of law not dependent on custom ; and a custom modifying the law in this 
respect must be a custom to admit femalcy. not a custom to exclude them. 

Maharani Hiranath Koer v. Ram^Narayan Singh, 9 B. L. R., 274, approved. 

Where raj estate, ancestral and impartible, was not separate property arid^ho family 
was undivided, and where no special custom existed, modifying the Mitakshara law of 
succession, held that the nearest male collateral relation of the last Raja, who dicd^ mthout 
male issue, was entitled to succeed in preference to the Raja’s widow. 

This relation, viz., a brother <jf the late Raja’s deceased father, at on^ Pirac^roccivod an 
allowance for maintenance odt of the family estate. What amounted to a#i attachment of 
thifl, according t<ta subsequent judicial clgcision, occurreyi in l857. Held that ho had not 
thereby been deprived of his right of succeeding as a member of the joint family. 

taj The raj estate in question originated in the partition of a more ancient one with 
others out of which minor estates were formed. If in the latter there had been descents to 
widows, fio inference hence, to support the widow’s claim to inherit in this family, could be 
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drawn. Such minor estates might haye been separate (which estates granted for mainTcnarfce < 
probably vfl^oulcl be), and in that case the widefv^s of the last holders would have sucofeded ^ 
them in due of law^ Unions e(»nnootion is ^shown between families, ^vyJonce of i 

spocnil family custom in out? is not cvijicnce of a similar family custom in another. * 

•*AprEAL froMi a decree, (7th May IBMiAof fciie High Court affiraiing a decree 
(25th Septeralier :(^878)^of the C^iiciating Judge of Mainpuri. • , 

This appeal related to the succession to the Bhara Raj estate in the 
Btawah district, comprising fifty-four villages, and valued at about Rs. 3,10,265. 
The principal question was whether tlie appellant Rup Singh, brother of the 
late Raja’s father, being tin" male collateral nearest to the late Raja, who died 
witliout male issue in 1875, was to ha. pref erred J;o U»e late Raja’s widow, a 
minor, on ^yhoso behalf the ‘estate had been taken under the management of 
the Court of Wards. , 

The impartible Raj of Bliara passed from father to first-born son for many 
generations, the younger brothers of the family receiving only maintenance. 

It was one of live wliich some centuries ago loroMjd the single raj of Raja 
Singandeo Sii^gh, who had live sons. • Ho was the common ancestOr'of the 
families wliicli had, since then, held the estates in to^ which, on partition amftng 
his sons, Ids estate divided. Thoro had also been sub-division in some of 
the five estates. Of the live princiiial estates, three beside the Raj of Bhara, 
remained , vi/., dagamaniiur, RuVRuh, and Kakhouto. Of these, the first had 
been broken ipi intc'the minor estates, Tarsor, Soravvan, Bhaddek, and Hardoe : 
while from Rub Rub wore stated to have been derived the minor estates, 
Mulhosi, 8abhad and Bukhera. 

Daring the time when Rup Singh’s brother, Ram Partab Singh, held the Raj, 
an allowance of 1,000 per annum was made to*Rup Singh. In consequence, 
however, of Ins niisconcliict in 1857, during the disturbances of that year, this* 
annuity was discontinued. A suit biMught by him against the manager of the 
Court of AVards during tlui minoritv of tlic late Raja, for the recovery of arrears, 
C3J ipul to enforce jiaynuinl of maintenanco, was dismissed by the Higli Court 
in June,18(")8, on the ground that the annuity had been in effect attachedT by* 
the dii'ection of Covcrninent, on account of Rup Singh’s having joined the 
rebels. About that time an allowuinco of Rs. 43 a month was made tS him, 
out of the rai estate, increased, after the doatli of the Raja, by the Court of 
Wards to Rs. 50, witli tlie saitic amount for his son. 

Tliis suit was hiought on the 24th July 1877, for possession of the 
llhara* Raj, on the ground tlu^t, by the ancient usage tlieroof, the nearest and 
eldest male heir, which the jj^intiff was, succcodeJ’to the oxclu#?ion of other 
male heirs, and of women. The widow of the late Raja, and the Collector of 
Efcawah as manager of the Court of Waids, defended, on the ground that the 
alleged fa* - ly usage excluding women from tlie succession, did not exist. It 
was'idso^rllegod for the delencc that the plainlilf was separate in estate. 

The Court of First Instance vvas of opinion that this family was not 
joint and undivided iu the ordinary way, hut tliat it held the Raj of Bhara 
according Jo special fi»nily custojn. The Judge, stating it to be the question 
whether the ‘pbiin tiff had given good evidence qf the existence of a custom* 
excluding women from the succession m this family^ fonnd that he had not. 

On the otiieu' ‘hand, relerring to the origin ^of the family, hef found that the . 
evidence showed that widows wore not excluded by collaterals. His judgment 
concluded thus : 

“ It appears thac no instance, as far as is known, has occurred in Raj 
Bhara, \vh(?re the Raja has died sonlesa, until the present time. * 
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• ' ^ instances of this have occurred in otlier branches of the common 

c famity which descends from Eaja Sihgandeo, and are adduced by dependant in 
. support *oi her allegation that y:ie Kul-rU?qr family/>ousLom, and liaj-rit, or 

custom of the Eaj, is as she alleges it to be,^- ^ ^ 

“Thus, in the allied family ternjed Eaj Ruh Rub, it is shown that Raja' 
Kitsal Singh died, and was succeeded by his wridovvs, Rsini Ghandelin and^J^ani 
Bhadaurni, although his younger brotlier Sainbar Singh and the sons of Siduibar 
Singh were alive. 

• “ ThisrRaj is not, and, as far as is ascertainable from the record, novor 

was a separate principality, ihe possessor of which enjoyed [4] Rovei'oign rights. 
Jt is simply a great ervtato the proprietor of which has the honorific title of 
Raja. • 

. “ In the Tarsor estate the yiroprietor*was called “ the Lahi.” llis wife 

was termed the Rani. This, it will })e remombored, is one of the families of 
the same stock. 

“in Tarsor, on tho death of Tarnot Singh, the widow (the then Jlani) 
succeeded, to tho oxchision of a neph'aw, who deposed to tlio ®ict before this 
Co&rt. ft 

“ Similarly in Sorawan estate Diwan Kvi Dhar's <\'idow succeeded and 
still holds it. 

“ Both these estates are impartible, it is alleged, and in no wise (except in 
the title of tho zamindar) didering from Hhara. 

“Going out of this family stock hut keeping to stricttly Thnkur families, 
there is the Chandel Tiiakur family of Raj Blura, zila Mirzapur. 

“ Raj Bhara. — In this Raj the Uaja Kosho Saran Saliai was succeeded by 
his widow, Rani Bod Saran Ivuar, who, it was deposed, is still in possession, 
although male relations of the last hoLior exist. 

“Raj Bijaigarh. — Again also in Alirzapur, tho instance of the Rsij Bijai- 
' ^arh is quoted for the defonco, wiivjie tho last Raja, Ram Saran Sahaf, died 
childless, and his Rani, Peithi Raj Kuar, succeeded, though the Raja’s cousin, 
LachiJian Saran Sahai, is alive now, 

“Raj Ganga Ganj. — In Cawiipore a similar instance is given where Rani 
Gaurni has succeeded her deceased husband fcliough his cousins and nephews 
are alive. 

• • 

“Raj Rawatpur. “Ip. Cawupore, — Rani D^tghelin similarly has succeeded 
and is still in possession, f hough many male (Collaterals exist. 

“other instances are given. 

“ On the whole I consider t,hat defendant has clearly made out : — 

“ (l) That plaintilT’s contention that widows never succeed \:,(f a Raj in 
this part of India is untrue. 

[5] “ (2) That there is good evidence that in tjie family, td wlfich the 
‘possessors of this estate belong*, the custom is, that tho widow^is? excluded 
by collaterals. • • * ^ • 

• • On appeal this judgment ,wafj confirimjfl "by tfie High Cburt (Sir R. 
StUAHT, C.J., and PeausON, J). Tlie. judgment of tiio latter Audgo referred 1?n 
the succession of Kusal Singh’s widows in tho Ruh Ruh Raj, and stated that 
“ the instance cited by the Raja Raghunabh Singh” (who was tho Ruh /hdi 
family itpresontiitive, and a witness for ilie plaintiff), “ so far from*i.jroving tlio 
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custom alleged by him, is really an instance of widows’ succeeding 19 preference 
to a niec&'s son.” The judgment continued thus; — ^ 

^ ** The outcome off the evidence adduced on behalf of the *]pltiintiff ifih 
(1) the case of Arjun Singh ef Puma ; (2) the case of Niranjan Singh; (3) the 
^•case of Trivikram Singh of Macban. \ 

On the side of the defence Eaja Eup Sah, rais of Jagamanpur, stft^tes* 
that, in the five estates divided among Eaja Sigandeo’s sons, the custom is that 
in the absence of a son the widow succeeds. 

“ The second witness is the widow of Eaja Himanchal Sipgh, and has 
recently succeeded her husband in his estate comprising 30 vilFages in the dis- 
tricts of Shahjahanpur and Budaun, although twc^ URcles survive him beside 
his widow,r * 

“The third witness is Eao Jodha Singh of Kakhouto, to whose evidence 
reference has already been made in the matter of the succession to the Euh Euh 
Eaj on the death of Eaja Kusal Singh. This witness further deposed, in proof 
of a custom allowing widows to succeed their husbands, that Lala Tarnot 
Singh, the r^s of Tarsor, died childless about 50 years ago, and ihat his 
Eani Gaurni'suoceeded him, and thaB Sri Dhar Diwan, of Sorawan, |nras 
succeeded by his widow. He also mentioned thR instances of the Eani of 
Jhansi, and of a Etfhi in Anupshahr likewise succeeding. 

“ Kuar Eoshan Singh is tliibfourth witness, and his evidence has already 
been referred to in respect of the succession to the Euh Euh Eaj on the death 
of Eaja Kusal Singh. The sister of this witness was the wife of Eaja Partab 
Singh, the plaintiff's elder brother, and his mother’s sister was Musammat 
Gaurni, tlie wife and successor in his raj of Tarnet Singh of Tarsor. The 
testimony of this [6] witness is particularly vajuable in consequence of his 
connection with the plaintiff’s family ; and he can hardly be mistaken about* 
the Tarsor case. He confirms w’hat Eao Jodha Singh said about the Sorawan 
case and adds that Sn Dhar's widow is still in possession. He also cites other 
cases in the Mirzapur and Cawnpore districts in which widows succeeded 
their husbands. • 

Tlie last witness, Kalandar Singh, was at one time in the female 
defendant's service as a kavinda, and mentions, besides the Euh Euh, Tarsor, 
and Sorawan cases, two instances in the Mulhosi estate and one in the Sabhad 
estate in wliich widows succeeded their husbands. In Mulhosi, he says, Lala 
Lok Bingli and Lala Chamna Joo died childless and .were succeeded by their 
Eanis > though at the time of their death. Chatter Singh, the uncle of Lok Singh, 
was alive. In Sabhad, Mukhut^Singh has been succeeded by his, widow. 

This witness also refers to the cases in the districts of Mirzapur, Cawn- 
pore, ^md in Anupshahr. 

Having reviewed tlie evidence adduce^ on both sides, I consider the 
condlusic^is at which the lower Court has arrived to bo warranted thereby.” 

On this appeal, Mr. J. heith^ Q.C., and Mr. E. V. Doyue^ for the Appel- 
lant. Jn first place, the presumption is that the Bhara family continued 
joint, and that the raj^estate was not the separate property of the late raja. . 
That it is impaiafeible does not affect the rights of the appellant ; for impartibility 
does not impl^ separation in estate so-long as a famiiji rerfiains joint, nor does 
it-cause it to*be governed by tlfe ]^vv^ applicaJblelio separate succession. — Chinta- ' 
mun Siiuih v. Nowluhko Konwari, I. L.E.. 1 Cal, 163; L. E., 2 Ind, Ap., 263. 
Secondly, the attachment of Eup Singh's allowance for maintenance did not 
opeuito to deprive him of his right as a member of the joint family. Thirdly, 
the retnainihg point is that the general law of the Mitakhara, which in the'absenca 
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of pyobf of special cuetopci must prevail, has nc4; beeu shown to have in thi^ 

♦ instahce modified by family custom. Tliat law, as stated in Maharam ^iranath 

Bam Narayan, 9 B. L. R., 274,, is applicablo here, vijK., that in a joint faijiily 
to which ancestral property belongs, wh^thow impartible ,or« not, if that 
property be not separate, the successioti^ in the event of a holder £7] dying* 
, wit»hout male issue, goes to the neict collat.eral maje hoir, in preferelice 
to the widows. And it further appears from that case that therj^’is a 
presumption in favour of an impartible ancestral estate descending to a male 
member of the joint family. That the right of the co-parcener in the case of 
joint estate'* to, take hy survivorship is superior to the right of the widow to 
inherit, is also shown by Kataina Naichiar v. The Baja of Shivagunga, 9 Moo. 
I. A., 539; and, althotiglr the widow in thatjcase succeeded, it was on the 
ground of the estate being separate ; see also Bti'ee Baja Yamtmula Venkayainah 
V. Stree Baja Yammula Boochia Vankofidora, 13 Moo., I. A., 333. 

The Court of First Instance erred in ascribing a peculiar position to the 
estate, throwing the proof on to the plaintiff ; and both Courts were wrong in 
concluding that the evidence sufficiently proved a custom in the family for a 
widow io succeed. 

' Reference was also m^de to Naragunty Lutchmeedavamak v. Ve7tgama 
JYaidoo, 9 Moo., I.A., 66 ; Gunesk Dutt Singh v. Maharq.ja MohcnJiui' Singh^ 
6Moo., I.x\., 1164 ; Pertab Sahee v. Maharaja Raje^ider Periab Sahee, 
12 Moo., I, A., 1 ; Bamalaksh^ni Ammal v. S.va^ianiha Pemmal Sethurayar, 

14 Moo., I.A., 570. 

Mr. J. Graham^ Q. C., and Mr. J. T. Woodrojffe, for the Collector of Etawah. 
The appellant alleged a custom of descent intheBhara family excluding females 
from the succession, and this custom he failed to prove. In Ids plaint he did 
not rely on the application of the ordhiaiy law of the Mitakshara. On the other 
liand, upon the general view of the evidence, two Courts have concurred in 
finding that, by the family custom, the widow succeeds. The law of the Mitak- 
shara can only apply where custom is silent. The case of the Tipperah Haj — 
Npelktsio Deb Burmonoy. Beerchafider Thakoor, 12 Moo., J. A., 523- -shows that, 
in the case of an impartible raj, survivorship does not exist, as being an incident 
of 3 oint ownersliip, inconsistently with tho ownership of the ra] by ore person. 
The heir must be the one person regarded as nearest tothe last holder at the time 
of his death ; and it is submitted that this, in the present case, is the widow. 

This raj, the title to which rests upon heirship, must not be assumed to 

* be subject to the same ruje of succession as ordinary [8] ancestral estate. The 
nature of a raj is an exception to the general system of estates held hy faniilieo 
under the Mitakshara. .Harington’s /Analysis, vol. Ill, 329 ; Ncelkisio Deb 
Burmono v. Beerchimder Thakoor, 12 Moo. 1. A., 523 ; Gunesh Dutt Singh v. 
Maharaja Moheshur Singh, 6 Moo. I. A., 164 ; Itnjkishen Singh v. Bamjoy 
Surma Mozoomdar, I. L. R,, i Cal., 195 ; Thakoor Jectnath Sahee Dap v. 
Lokenaih Sahee Deo, 19 Suth. W. R., 239, wore referred to. To prove, the 
custom, tho succession in Ruh Rub was rightly referred to, the presumption 
being that what was the ancient usage at the time when this family was separated 
off, would continue to be followed. And the division of the niare Ancient 
*raj was within such a period that direct connection between the families is 
established. On this point reference may be made to The Maryuis of Anglesey 
V. Lord Hatherton, 10 and W., 218, which, however, presents only a remote 

’ analogy. The appellant, in consequence of the, ifboceedings in 1B57, to which 
the effect of attachment was given by the High Court in 1868,^ ceased to be a 
member of the joint family. He was proclaimed a rebel, and his property was 
in effect confiscated. Acts XI, XIV, XV, and XXV of 1857, and IX of 1859 
wol'C r^felled tc. 
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* Mr. C. W, Arathoon, for the Uani Baisni. 

Mr. J. F. Leith, Q.C,, replied. * • 

e Their Lordships’ *svas delivared on a subsequent cTa^, Marche* 

22nd, by • * ^ ^ . 

c Sir B. Peacock. — This is an appeal, from a decision of the High Court of 
N Judioature for the^Norfrh- Westtftm Provinces by which a decree of the Judge of* 
Main^ri in favour of the defendants, the present respondents, dismissing the 
plaintiff’s suit, was affirmed. The appellant, who was the plaintiff, sued for 
possession of the estate called Baj Bhara, comprising the villages and other * 
moveable and immoveable properties specified in the schedules 'annexed to the 
plaint, by right of succession to the deceased Raja JMahander Singh, according, 
as stated im the plaint, “ to the custom prevalent in other estates and the usage 
of the family of the Raja of Bharju.” 

The plaintiff' in his plaint stated that — 

“ The ancient usage of the Raj of Bhara, in common with the other 
families of the Rajas, is that, after the decease of a Raja, his [9] nearest and 
eldest male h(^lr succeeds him, to the explusion of the other male heirs and the 
total exclusion of women. That w'hen Raja Mahander Singh died on fthe 
22nd September 1871^, the revenue authorities caused the name of his widow to 
be recorded, notwithstanding the presence of the plaintiff, the nearest heir ; that 
they subsequently placed the ef^tate under the management of the Court of 
Wards, who fixed an allowance of Rs. 50 for the plaintiff, which he still 
receives.” 

The Rani, defendant, in her written statoineiit stated, amongst other things, 
that the custom alleged by the plaintiff had no existence ; that there was nothing 
in the history of the family of the Raja of Bhav?, to prove that a widow was 
ever deprived of the possession of the estate of her husband in the presence of« 
the male relatives of lier deceased husbatid ; that as the property of her deceased 
husband was separate, she was, under the general rules of the Hindu law, 
entitled to enjoy it during her life-time ; that the plaintiff bore a very b^d 
character; that he had taken arms against the Government during the mutiny^ 
and was guilty of many atrocities ; and that his property was confiscated and 
made over to Lala Laig Singh. ^ 

The Collector, as manager under the Court of Wards, also appeared 
and defended the suit. lie fn his written statement stated that the family 
custom alleged by the plaintiff did not exist ; that the. plaintiff and hie nephew, 
the lath Raja, were separate jn estate, and that, therefore, according to the 
ordinary rules of Hindu law, thq, Rani defendant wa^-eiititled to succeed to the 
property of lior deceased husband in preference to the plaintiff. 

The Raj, although it was not proved ever to have been a principality in the 
strict sense of the word, or endowed with , sovereign rights, was an ancient 
ancestraUimparbible estate which had always been held by a single member of 
the family at a time, and had passed for several generations in lineal succes- 
sion according to the law of primogeniture. 

Part^.b Singh, the 'father of the late Raja, Mahander Singh, was the elder, 
brother of the plaintiff, who, as a younger brothFer, became entitled, according 
to the usagp^of thcfaiUiily, to maintenance, and for s® me Ibime^ after the death 
of his father received an annufity of m Bs. IfOOO out of the estates of theHaj. ’ 
The family was? joint and undivided down to the time of the Indian mutiny ; 
but it appeared that, ^ in consequence of the plaintiff’s misconduct during the 
disturbancos, payment of his annuity was withheld with the sanction and under 
the direction of Government, and that in a suit against the Manager of the 
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Court of Wards to enforce payment during the^minority of the late Bnja, it was 
held ‘that there had been that which* adverting to the nature of the 'property, 

. was equivalent to an attachment, thereof, aild the suh was dismissed. There 
had not, however, been any adjudication of f 9 rfeitiure under Act XXV of 1^57, 
nor had any proceeding ever been takej§ under that Act, with reference to the . 
estate itself. j> 

It .was contended on the part of the defendants that, in consequence of 
the proceedings with reference to the maintenance annuity, the legal status of 
the plaintiff was altered, and that he ceased to be a member of the joint family. 

Their Lordships are clearly of opinion that there is no foundation for 
contending that the stoppage of the annuity, and the proceedings in respect 
thereof, amounted to a confiscation of the estate, or in any manner altered the 
status of the plaintiff as a member of the joint family. 

The Mitakshara is the Hindu law of inheritance in the district in which 
the estate is situate, and it is clear that according to that law, in the absence 
of any special custom to the contrary, the plaintiff, as the uncle of the deceased 
Baja, and the surviving member of the joint family, was entitle^' to succeed to 
the'' ancestral estate upon the death of his nephew. According to the 
Mitakshara a widow is not entitled to succeed to her husbiand’s estate in prefer- 
ence to collateral male heirs, unless he is separate, or, as in the Shivagunga 
case, his estate was separate or self-acquirea {see Mitakshara, chap. 2, sec. 
1, paras. B — 19 and 30 and 31, note). 

The cases were all reviewed by the late Chief Justice of Bengal, Sir BiCHARD 
Cough, in the case of Maharani Hiranath Koer v. Ram Narayan Singh, 9 B. L. 
B., 274, in which, in a careful and well considered judgment, it was held that a 
female cannot inherit an impartible ancestral estate belonging to a joint 
Hindu family, governed by the Mitakshara, when there are any male members 
[11] of the family who are qualified to succeed as lieirs ; that this is a rule of 
law not dependent on custom, and that a custom modifying the law must be a 
custom to admit females, not a custom to exclude them. That case was upheld 
fey the Judicial Committein the case of Chintamun Singh y, Noivlukho Konwart, 
L. B.,,2 Ind. Ap., 263, and their Lordships are of opinion that it was"" correctly 
decided and is a binding authority. 

In the last-mentioned case, following the -decision in 13 Moore’s Indian 
Appeals, 333 and 339, it was hold that an ancestral estate, even though impart- 
ible, is not the separate or self -acquired estate of the single member upon whom 
it devolves, so long as the-ffamily continues joint. 

In the argument before their Lordships some importance was attached by 
the learned counsel for the respondents to the raaner in which the plaintiff’s 
case was stated in the plaint, bub their Lordships are of opinion that in dealing 
with the case they must look not' to the mere wording of the plaint, but to the 
issue which was settled for trial, and to the manner in which the case was 
treated by the lower Courts. . ^ 

The following is the issue upon which the pai^ties went^ to trial, viz., 
“ wh-ether, according to the ciwtom relied upon by the plaintiff and'under the 
Hindu law, tlie plaintiff lias a right to succeed to the gaddi, and whether the 
plaintiff’s character can in any >yay effect the ^utt or not.” The f)laint stated 
that the ancient usage of the Baj of fehara, in common with other families 
of the Baj as,” was “ that upon the decease of a Baja his nearest and eldest male 
heir succeeds him to the exclusion of the other male heir^, and the total exclu- 
sion of v^omen,” that is to s^y, that females were excluded by a male heir. 
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• The Zila Judge in dealing with the case says : — 

“ tlaintifif alleges that the pro5party in question is ancestral property 
belonging to a joint atid undivided Hindu .iamily governed by the law of the^ 
Mitakshara, of which he and Hie d3cea8ed Baja Mahander Singh were members; 

^ that by virtue of a custom prevailing in the faihily, the estate of the Baj of Bhara 
wa^ impartible ; that it was eDj9yed by a Single member of the family at a time, 
[12]- /i,nd devolved, on the death of the holder, on the eldest male heir ; that 
Mahander Singh, the last holder, having died without male issue, he, the plain- 
tiff, being the eldest collateral male heir, was entitled to succeed to the estate, 
to the exclusion of the widow of Mahander Singh. The defendant'pleads — 

“ (1) That the custom alleged by plaintiff, whereby females are excluded 
from the sueoession, has no existence. * 

“ (2) That the plaintiff, and his nephew, the late Baja Mahander Singh, 
were separate in estate^ and were not members of a joint undivided Hindu family, 
and that, therefore, according to the ordinary rules of Hindu law, the Rani, 
defendant, was entitled to succeed to the property of her deceased childless 
husband in preference to the plaintiff.” 

He further says — 

“ It is admitted on both sides that the estate is impartible, and is enjoyed 
by a single holder at a time. It is admitted that the mode of succession is 
governed by special custom. dispute is as to what that special custom is.” 

Ultimately he arrived at the conclusion, 6rst, that the defendant had clearly 
made out that the plaintiff’s contention that widows never succeed to a Raj is 
untrue ; and, secondly, that there was good evidence that in the family to which 
the possessors of the estate belonged, the custom was that the widow is not 
excluded by collaterals, and he therefore dismissed the suit with costs. 

Upon appeal, the High Court affirmed the decision. The Chief Justice 
held that there was sufficient evidence of a custom, by which the widow, failing 
direct descendants, was not excluded by collaterals. Mr. Justice PEARSON agreed 
with tthe District Judge, and held, first, that the plaintiff’s contention that widows 
never succeed to a raj in that part of the country is untrue ; and, secondly, lib at 
there wa^ good evidence that, in the family to which the possessors of the estate 
in question belonged, the custom was that the widow is not excluded by 
collaterals. 

With reference to the findings of the Zila Judge, and of Mr. Justice PEARSON, 
that the contention of the plaintiff that widows n'ever succeeded to a raj in 
that part of the country is untrue, their [13] Lordships fail to find that the 
plaintiff over made an allegation to that effect, ^ His allegation was that, 
according uo the ancient usage of the Baj of Bhara, male heirs succeeded to 
the exclusion of females. He, no doubt, in his plaint, used the words “ accord- 
ing to the custom prevalent in respect of other estates/’ and also the words 
“in‘oomrnon with the other families of the Bajas.” The main allegation had 
reference to the usage of the Raj of Bhara, and was " that, after the decease of 
a Baja^, his nearest and eldest male heir succeeds him, to the exclusion of other 
male Heirs and the totrJ exclusion of women,” and that allegation was true; 
for the B‘aj o? phara, from its earliest creation, ^ad always descended to a maid 
heir, and no ‘female ever succeeded to i£. The allegation* made no distinction 
between lineal and oolldteral heirs, or between widows and other females. 

It is not certain to what other estates or to what other Rajas the plaintiff 
referred, when he added the words, “ in common with the other families of 
the Rajas ; ” whethe? he meant the Rajas of the other estates which were 
fqmerly finited with Bhara, or not, is not very important ; he evidently 
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* referred to other estates and Bajas similarly* circumstanced, or in some way 
. connected with the Baj of Bhara, and not to every raj in that part of the 

country, whether the Baja was .separate, di; a memfcer of a joint family, or 
whether the Baj was ancestral, or self- acquired. Bu^t, howpver this may be, 
' it is clear that the issue did notT impdse upon the plaintiif the . necessity o£ 
^ proving that widows never, under any circupistances^ succeeded to a Bflj in 
that part of the country, * — * 

The first part of the finding, therefore, is irrelevant, and the case must be 
. decided with reference to the question whether the Mitakshara law of succes- 
sion had been^o far modified by custom, with respect to the ancestral Baj of 
Bhara, as that, failing lypioal descendants of a deceased Baja, his widow was 
^entitled to succeed to the Raj in preference to the plaintiff, who»was a colla- 
teral male heir, and the eldest male member of the joint family. No such case 

• ever occurred in respect of the Raj of Bhara* and their Lordships are of opinion 
that there is no evidence to prove such a custom. 

[14] It was contended that a case had occurred in respect of the Baj of 
Ruh Ruh, in which a widow had succeeded in preference to a jpale collateral. 

% The District Judge stated that the estate of Bhara was — 

“ One of five, all of which came from a common sthck and had a common 
ancestor, the Raja Singandeo, who lived 650 years ago.'’ 

He proceeded, — 

“ The five were, — 

‘‘ (l) Bhara (the property in suit). 

“ (2) Jagamanpur. 

“ (3) Ruh Ruh. • 

" (4) Kakhouto. 

“ (5) Nakkatpatti. 

. “The last family, Nakkatpatti, is extinct, and the second family,, Jaga- 
•nyihpur, has split up into the families of Tarsor, Sorawan, Bhaddek, Hardoe. 

, “ It appears that no instance, as far as is known, has occurred in Raj 
Bhara, where the Raja has died sonless, until the present time. 

“ But instances of this have occurred in other branches of the common 
family which descended Jrom Raja Singandeo, and are adduced by defendant in 
support of her allegation that the kul-rit, or family custom, and raj-rit, or 
custom of the Raj, is as she alleges it to be. ^ * 

“ Thus, in the allied family termed Raj Ruh Ruh, it is shown that Raja 
Kusal Singh died, and was succeeded by his widows. Rani Ghandelin, and 
Rani Bhadaurni, although his younger brother, Sambar Singh, and the sons 
of Sambar Singh, were alive.” * ^ 

A similar statement is made by Mr. Justice Pearson as to the origin of the 
five estates. He says : — “ The estate in question is one of five which OKjginally 
constituted a single property, and belonged to Raja Singandeo, the common 

* ancestor of the families whiclj have since held them separate^^,* a {jkrtition of 

them having been made^ between his five .sons.” • 

• • The fact of the formation of the five separate estates by €he partition 
of one entire estate is not disputed, and* it may be a88um-[16]ed, although 
not necessary to be decided, that there was such a connection between Rub 
Ruh and Bhara that evidence of a custom of descent in one of them would be 
admissible in support of a similar custom in the others. There fs, however. 
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rfo evidence except in one single instance in Euh Ruh that a female ever* hefd 
any one of the other four principal estateL' * 

cWith respect to thatf exceptional case in Euh Euh, the District Judge held 
it to have been shown that when^Eaja Eusal Singh died, he was succeeded by 
his widows Rani Chandelin and Eani Bfiadaurni, although his younger brother 
.„Sanabar Singh and^the gons of S^mbar Singh were living. • 

Ml, Justice Pearson also treated the case as an instance of widows succeed- 
ing in preference to a niece's son, meaning probably the son of a nephew. 

It appears, however, to their Lordships that it was not a case of succession 
by inheritance at all. * 

Eaja RaghunathSingh.agiemberof the Euh Buh«fcimily, and a great greatj^ 
grandson of the deceased Eaja Kusal Singh, was examined as a witness, and stated 
that in his family women never sat on the gaddi ; that upon the death of his 
great grandfather Kusal Singh, Himanohal Singh, his nephew's son, sat on 
the gaddi ^ and after him Kusal Singh, who appears from the pedigree to have 
been the son of a nephew of the deceased Eaja. 

Mr. Justice Pearson, in dealing with the evidence of this witness, -says : — 
“ The plaintiff’s witness, Eaja Eaghunath Singh, the representative, se#ba- 
ingly of the Euh Euh branch, avers, generally that females are altogether exclud- 
ed from succeeding to their husbands’ estates by the custom of his Eaj. The 
only instance mentioned by hiraSn support of his assertion is that his great- 
grandfather Kusal Singh was succeeded by his niece's son Himanchal.” 

He should rather have said the son of his great nephew Ram Khaman 
Singh. 

He proceeds : — 

“His statement on this point is opposed to the evidence of Eao Jodha Singh 
of Kakhouto, of Kuar Roshan Singh, and of Kalandar [ 16 ] Singh, witnesses * 
on the other side, which is corroborated by two exhibits on the record, one being 
a copy of a proceeding of the Provincial Court at Bareilly, dated 12th April 
1813, 'and the other being a copy of a proceeding of the Civil Court of Main*- 
puri, date^ 12th December 1849, From the evidence indicated it appears th&t* 
Himanchal’s claim to succeed to his grandfather was based on the allegation of 
his having been adopted by one or both of Raja Kusal Singh's widows and was 
disallowed. The instance citqd by Eaja Eaghunath Singh, so far from proving 
the custom alleged by him is really an instance of widows succeeding in prefer- 
eipce tOt a niece’s son.” 

It appears from the reedrd of the Provincial.Court, referred to by the 
learned Jndge, that Rani BhadauHti, the widow of the deceased Raja Kusal, who 
is supposed to have succeeded on his death, and who was one of the defendants 
in an action at the suit of Himanchal, was the junior widow, and that she in 
her j^nswer admitted that, after the demise of Kusal Singh (he died in 1774), his 
estate feh under the management of the agents (A’arpadujffaw) therein named, 
and that a nankar allowance was assigned by the Government (which must 
have beSen the Native Government) to her and Eani Chander Bans, the elder 
widow of ^the deceased Eaja , that in the year 1195— A. D. 1787, she caused the 
settlement of the estate to be made with Jlimmacachal, who kept the accounts, 
and became the proprietQr ; that in that year losses* amoflnting to Es. 7,300 
occurred, which she paid to Jhe Government ; that her nanJ^, with that »of ‘ 
Sudan Singh, having been entered in the decennial register, she in 1210 Fasli 
—about A.D, 1802 (which w^as shortly after the cession of Etawah to the East 
India Company) caused the settlement to be made with Himanchal Singh, 
Vnder the suretyship of Sudun Singh. She contended, in her ans\^er, that 
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tinker tkat. setfeleinent Himanchal Sipgh was one of her karindas, ajgid that he 
having become insubordinate, she subsequently procured the second and 
^ third revenue settlements to be made \^ifch herself. Himanchal, on^the 
other hand, contended that he had been adopted 4)y the elder widow as the son 
of the deceased Raja, that the * defendant, Bhadaurin, the junioi? widow, had* 
obtained the second and third revenue settlemqpts by frp.ud, ,^n bis absence, and ^ 
he sued to recover possession. The litigation commenced in 1810^^ and it 
[ 17 ] seems that the only issue raised between the parties was as to the validity 
of the alleged adoption. That issue was decided against Himanchal by the 
Povincial Court upon the ground that Rani Chunder Bans had no authority 
from her husband to adopt, and on the 12th April 1813, it was ordered and 
•^decreed by that Court that Himanchal^s suit should be dismissed. Tlje decision of 
the Provincial Court was, on appeal to the Sudder Court, affirmed on the 11th 
of August 1817, and it was decreed that thd property in dispute should, in right 
of succession, descend to Kuar Ghansham Singh as the proprietor thereof. Sub- 
sequently, on the 10th of August 1818, it was ordered that possession be given 
to Kuar Ghansham Sin^h, if he should enter into sufficient security for subscrib- 
ing to* the appeal to Her Majesty inXJouncil. This he appeals to have done, 
an^ the appeal was heardjp and in 1834 the decree of the Sudder Court was 
affirmed by Her Majesty in Council, so far as it affirmed the decree of the 
Provincial Court of the 12th April 1813, and reversed so far as it decreed that 
the landed property should, in right of succession, descend to Ghansham Singh 
as proprietor thereof, and had the effect of declaring him entitled to be put 
into possession. 

It is clear from the above statement that the widows did not succeed to the 
Raj by inheritance, or to an impartible estate according to the rule of 
primogeniture, even if such avule could be applicable to the case of two widows ; 
on the contrary, it appears that upon the death of Kusal,the estate was put 
under management of karpardazan by the Native Government, and an allowance 
assigned not to the elder widow, but to the two widows jointly, probably as the 
guardians of Himanchal and that subsequently the revenue settlement was 
' made with Himanchal, and afterwards with the younger widow, Bhadaurin. 

Jt is not clearly shown who obtained possession of the estate after the decree 
of Her Majesty in Council. Raja Raghunath Singh stated that Kusal Singh sat 
on the gaddi after Himanchal. This, however, is not very material, as it is clear 
that both the widows died before 1834, and that no other female ever obtained 
possession of the estate. Raja Raghunath must have been under a jnista^e 
when he stated that his grandfathers widow, was living at the time when ho 
gave his evidence. ’ • • 

[ 18 ] It is rather remarkable that the Disrrict Judge, having found that the 
two widows succeeded upon the death of their husband (a finding in which 
Mr. Justice Peabson concurred) should have considered that a descent Jo the 
two widows jointly was evidence of a custom as to descent in Bharat which he 
admitted to be an impartible Raj held by only one member of the family at a 
time, and that one the eldest. * , ♦ 

It was stated by Kuar Roshan Singh that the Slder widew succeeded to 
Ruh Ruh on the death of her husband, and the younger widow on the death 
of the elder, but tliat is quite contrary to the evidence, and to Tihe findings of 
the District Judge and of Mr. Justice .pBARSt)!^*. 

In the case of Bamalakshmi Ammal v. Sivanantha, 14 Moo. I. A., 570, it 
was said : — • 

“ yheir Lordships are fully Sj^nsibleof the importance and justice of giving 
effect to long established usage in particular districts and families in India, but 
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Ifc is of fch^ essence of special usages, modifying the ordinary law of succession, 
that they should be ancienfc and invariable ; and it is further necessary that 
' they should be established to be by clear ajid unambiguous evidence. It is^ 
only by means of such Svideime that the Courts can be assured of their existence 
*and that they possess the conditions of^antiqflity and certainty on which alone 
theft legal title to recognition depends. ” ‘ ^ 

Their Lordships entirely concur in that doctrine, and they are clearly of 
opinion that there is no sufficient evidence that, even in the Raj of Ruh Ruh, a 
custom existed by which a widow succeeded by inheritance to the estate of her 
husband in preference to collateral h^rs on his dying without issue. 

♦ . €* 

The cotitention of the defendants was, that the plaintiff and the late Rajat 
were separate, not that there was a custom for widows to inherit in preference to 
collaterals in the case of an undivided ancestral estate in a joint family ; yet 
inferences were drawn in favour of such a custom by the District Judge and 
Mr. Justice PEARSON, from descents to widows in the case of certain minor 
estates carved out of some of the five principal estates, such, for example, as 
Tarsor, Sorawfn, Sabhad, and Mulhosi.* These [ 19 ] estates it was said des- 
cended to widows, though collaterals must have been living. Three of tl^se 
estates were granted* for maintenanee. Neither Tarsor nor Sorawan w^as 
a Raj. Mulhosi was not impartible. No clear or satisfactory evidence 
was given that the estates were not separate estates of the last holders ; where- 
as, if they were separate or self-acquired (which estates granted for mainte- 
nance probably would be), the widows would succeed, in due course of law, as 
in the Shivagunga case and the case of Periasami v. Periasami, L. R., 6 Ind. 
Ap,, 61. In the only instance, as regards Sorawan, in which a widow succeeded 
to a minor estate created out of the Raj estate, her husband left a son, and 
upon a mutation the name of the son at well as that of the widow was entered. * 
The case shows how easily witnesses may create a false impression -when 
speaking generally of the succession of widows without showing, and probably 
without knowing, the circumstances under which such successions took place. 
Other cases, such as one in Mirzapur and another in Cawnpore, were relied om, * 
in respect ^of which no connection between them and Bhara was shown to 
exist. Such cases, even if they could have any weight, were not admissible 
as evidence to prove a family custom in Bhara. {The Marquis of Anglesey v. 
Lord Hatherton, 10 Mees. and*Wel3by, 218.) 

« Upon the whole their Lordships are of opinion that the plaintiff made out 
his case satisfactorily, viz., that the Raj of Bhara was an ancient Raj, and an 
ancestral est}i,te, and that by virtue of an ancient custom in the family it w^as 
impartible, and to be held and enjoyed by only a single member at a time. 
His title then depended upon his legal right under the Mitakshara, and accord- 
ing to that law, the estate being ancestral, and the family undivided, he, as 
the nearest male heir of the deceased Raja, and the surviving member of the 
undivided family, was entitled to succeed to the Raj in preference to the 
widow. P The defendants did not prove their allegation that the plaintiff and 
the deceased Raja werb separate, as alleged by them, and it was for them to . 
prove, by clear and unambiguous evidence, that the law of succession, according 
to the Mitakshara, was paodifiod by an ancient uniform custom^ in favour of a 
widow. This, in their LordShpis’ or^inion, they failed to do.* The result is 
that tboir Lordships will humbly advise Her Majesty [ 20 ] to reverse the 
decrees of both the lower Courts, and to order and decree that the plaintiff do 
recover possession of the estate called Raj Bhara, together with his costs in 
both the lower Courts. 
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The Respondents must pay the .costs of this appeal. ^ 

TSoImitors for the Appellant; Messrs. TV^ and A. B^nken Ford. 

Solicitor for the Respondent,* the Collecj^or o| Etawah : Mr. fi. Treasure. 
Solicitor for the Respondent, 'the Bani Baisni : Mr. T. L, Wilson. ^ 

NOTES. " " ’ / * 

[I. For purposes of succession, maintenanse, etc., impartible estates arc to be treated as 
ordinary propci-ty joint or separate according to the nature of the case, but not for other 
purposes 2arM.li.J., 79 per BENSON and SUNDARA AYYAR, JJ., where previous cases wore 
exhaustively reviewed. 

- II. As regards exclusion of females, see'also 29 Gal., 628 ; 31 Cal., 561 at, ^64. 

III. As regards pleadings, see also (1900) P.R., 111. 

lY. A further piece of litigation relating to this estate is reported in 11 All., 67.] 


[ 7 All. 20 ] . 

appellate civil. ^ 

The 17th July, 1S8A. * 

Present : '' 

Mr. Justice Straight, Offg. Chief Justice, and 
Mr. Justice Mahmood. 

Shibcharan Plaintitf 

* versus 

Ratiram Defendant.* 

Arbitration — liefnsal of arbitrators to act — Civil Procedure Code, s, 510. 

• • 

• It is an essential principle of the law of arbitration that the adjudication of disputes by 

arbitration should be the result of the free consent of the arbitrators to act ; and the finality 
of the award is based entirely upon the principle that the arbitrators are judges chosen by 
the parties themselves, and that such judges arc willing to settle the di.spatos referred to 
them. • 

• Where certain matters wefe referred to arbitrators who refused to act, and the Court of 
First Instance passed an order directing thorn to proceed and to make an award, and thfby, on * 
the passing of such order, made.an award, — held that all proceedings taken by the arbitrators 
in obedience to the order of the Court directing them to arbitrate against their will were null 
and void. 

The matters in difference in this suit were referred to three arbitrators. The 
arbitrators refused to act, and returned the papers which had been^ent'to 
them. The Court of First Instance (Subordinate Judge) thereupon sent the 
papers back, directing the arbitrators to proceed and make an awnrd within 
ten days. Two of the arbitrators made an award, disjnissing the plaifttiff’s 
suit. The third arbitrator did not make an award. The plaintiff •bjected 
to the validity of tjie award* upon the ground, among otherB, *that when 
the arbitrators re^^used to Act, the case should not have been returned to them, 
But Should have been decided by the Oouat. Tltis^objection the Court of First‘s 
Instance disallowed; and gave judgment in accordance with the award. On appeal 

* Second Appeal No. 6 of 1884, from a decree of H.A. Harrison, ISsq., District Judge of 
Meerut, dat^d the 25th September 1883, affirming a decree of Rai Bakhtaviiar Singh, 
Subordinate Judge of Meerut, dated the 10th August 1883. 
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by [211 Hhe plaintiff, the Lower’Appellate Court (District Judge) affirmed the 
decree of the first CourJ. With i;pfer8nce to the objection set forth above, the 
Oofirt observed that, as the agifeement to r^fer the dispute to arbifra*tion wasb 
, unoancelled, the*Subordinate Judg^ wa^well \yithin his powers in again referring 
tho matter to the arbitrators. 

• - •The plaintilf appealed to^ the High Court, on the ground (l) that^he® 
Suborainate Judge was not competent to order arbitrators to act who had 
refused to do so ; and (2) that the award was not made within the time fixed 
by the Court, and no application for enlarging the period was piade within » 
time. * 

Mr. J, D. Gordon and !^andit Ajudhia Nath, /orwthe Appellant. 

Babu Vogimdro Nath Chavdhri and Munshi Sukh Bam, for the Bespondent. 
The Court (STRAIGHT, Offg, C. J., and Mahmood, J.) delivered the. 
following judgment : — 

Mahmood, J. — We are of opinion that this appeal must prevail on the 
first ground urged before us, if not also on the second ground. It appears that 
after the orfer of reference had reached the arbitrators, they all filed a joint 
application stating that they did not consent to arbitrate in the case, and,^ith 
this refusal to act, they returned the papers which had been sent to them by 
the Court. The Subordinate Judge, instead of accepting the refusal, passed an 
order directing that the recorU be sent back to them, and they should arbitrate 
and send the award within ten days from the date of the order ; their refusal 
cannot be admitted ; when the arbitrators first took this record and agreed to 
hold arbitration, so much so that they even obtained time from the Court, 
their refusal now is not free from suspicion.” Upon this order being passed, 
the arbitrators proceeded to make the award, the legality of which is now in 
question, as the judgments of both the lower Courts have upheld it. ^ 

Expression has recently been given by this Court to the view, that one of 
the most essential principles of the law of arbitration is, that the adjudication 
of disputes by arbitration should be the result of the free consent of the 
arbitrator to undertake the duties [22] of arbitrating between the contending 
parties *who have agreed to repose confidence in his judgment. Indeed,* the 
finality of such award is based entirely upon the principle that the arbitrators 
are judges chosen by the parties themselves, and that such judges are willing 
to settle the disputes referred to them. This essential characteristic of the 
effect of such adjudications is necessarily vitiated if.compulsion is employed by 
the tJourt. “ Though the |irbitrator has taken on himself the burden of the 
referei^^JC; and held several mqptings, but not closqii-the case, he^ may decline to 
go on any further with the arbitration, and the Courts have no jurisdiction 
over him to compel him to proceed ; nor can they order him to make his award 
according to a particular principle.” — (Bussell on Arbitration, 196). It seems 
thUt, upder the Civil Law, an arbitrator might be compelled to make an award. 
But “ it was decided in equity, by Lord Chancellor Eldon, that if arbitrators 
refused to proceed with a suit referred to them, the suit might be prosecuted 
as if^no iPefereuce ha^been made ; and, in giving judgment. Lord Bldon put it 
on the%amb footing as a case where one of the arbitrators had died.”~‘(Bu8S^l 
on Arbitration, 156). This principle, and notfhe rpleof the Civil Law, appears 
.to have been adopted by 8.^510 of our Civil Procedure (Jode.^and therefore the 

• learned District Judge was wrong in holding that as the agreement toTefeV 
the dispute to arbitration was uncancelled, the Court was well within its powers 
in again referring* the matter to arbitrators.” Such is not our law; and we 
hold thjft all proceedings taken by the arbitrators in obedience to the order of 

* the Subordinate Judge, directing the arbitrators to arbitrate against their will, 
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were null and void. This view rend^r^s it unnecessary to consider the second 
• pound of appeal before us. We therefore set aside, the decrees of both the 
.^ower Courts and remand the case under s. 5&2, Civil xjroceduro Code. Cc/sts 
in all the Courts to abide the re8ij,lt. ^ • ' 

Appeal ailoxved, 

.t 

[23] The mh July, 1884. 

Present : 

TVIBb Justice Straight. Offg. Chief Justice, 
a^d.Mr. Justice Brodhurst. 

Bhairon Singh..., Plaintiff 

versus 

Lalman and another .....Defendants.’*' 

Pfe-emption — Notice to pre-einptor of projected sale — PurAiase- 
\ money — Inaction of pre-cmptor — Acquiescence. 

The plaintiff in a suit to enforce the right of pre-emption alleged that the true considera- 
tion for the sale was less than the amount stated in,the sale-deed. It was found that he 
made no communication to the vendor after he became aware that a sale was being negotiated, 
nor did he make it known to him that, while he stood upon his pre-emptive right, he 
declined to pay the price stated in the deed, because it was not the consideration agreed on 
between the vendor and the vendee. 

Held, that the plaintiff was bound, instead of remaining silent, to communicate to the 
vendor that he was prepared to purchase at the price within a reasonable time, and that not 
having done so, he must be taken to have countonanoed the completion of the bargain with 
the vendee, and to have waived his right of pre-emption. 

The plaintiff, who was a co-sharer in mauza Bindani, sued to enforce his rjght 
ot pTO-emption under the wajib-ul-arz, in respect of a sale by Bijai Singh to 
Lali!han of a share in the village, under a sale-deed dated the 31st March 1881. 
He alleged that the consideration for the sale was not Es. 4,000 as stated in 
the deed, but that Ks. 2,152-8-0 was the true amount. Among other objections, 
the defendants (vendor and vendee) pleaded that t^e plaintiff' had forfeited his 
pre-emptive right by having neglected to exercise it, after the defendant-vendor 
bad given him sufficient notice that the sale was in contemplation. The Court ' 
of First Instance (Subordinate Judge) was of opinion that notice of the intended 
sale had not be'en proved, and also that the purotase-money was not Es. 4,000 
as stated in the sale-deed, but Es. 2,152-8-0, as alleged by the plaintiff'. The 
Court accordingly decreed the claim. On appeal the Lower Appellate Court 
(District Judge) reversed the decree. It observed that, in the Appellate Court, 
the due receipt of notice was admitted by the plaintiff *8 pleader, and was other- 
wise sufficiently established ; that the notice was shown to have be^n received 
on the 30th March 1881, and the sale-deed, though executed, i.e., engrossed, 
oij the Slat March, was not registered until the 14th April ;*that this dela^ might 
^ reasonably be supposed to have 4)0en made in order to give the pJ&iptiff time to 
interfere ; but C2f] tliat he had taken no steps whatew to assert Jiis claim. 

' The Court was further of opinion that it ^as nob ifleumbent upon the defend- ' 
ants to prove an express refusal by the plaintiff to exercise hifi pre-emptive 

* Second Appeal No. 1062 of 1883, from a decree of A. Sells, Bsq,, District Judge of 
Cawnpore, dated the 30th April 1883, reversing a decree of Maulvi Farid-ud-din, S«bordmatc 
Judge of Oav^pore, dated the 25th September 1882. 
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right, and that when the notiofe of sal©, had been established, thjs burden of 
proving an assertion of the right was thrown lipon bin). ^ • 

* In second appeal, *the plaintiff contended, first, that the Lowdt Appellate* 
, Court was wrong in treatin| his* raer^ silence as an acquiescence in the sale 
and a waiver of his pre-emptive right and secondly, that, inasmuch as the 
•- notice of sale had* specSified a pfice disputed hy him and found by the Court o^ 
Pirst'^l'nstance to be fictitious, he was justified in disregarding it. The High 
Court remanded certain issues for determination by the Lower Appellate Court, 
and it appeared from the findings returned upon these issues that there was , 
no evidence to prove that the purchase-money had been falsely stated in the 
sale-deed. ^ ^ m 

Mr. T. Conlan and Pandit Ajudhia Nath, for the Appellant. 

Mr. W. M. Colvin and Pandit Nand Lai, for the Bespondents. 

The Court (STRAIGHT, Offg. O.J., and Brodhurst, J.) delivered the 
following judgment :~ 

Straight, Offg. C. J. — Upon full consideration of all the circumstances of 
this case, anfc by the light of the findings returned to us upon the issues re- 
manded, we are of opinion that the decree of thq Judge, which is impej^hed 
in appeal, should be sustained. The single question for our determination is 
whether, after having notice of the intended sale to the respondent-vendee, the 
appellant's conduct was such aS to warrant the inference that he either expres- 
sly or impliedly acquiesced in or relinquished his claim to pre-emption. It is 
found by the Judge that he made no communication whatever to the vendor 
after he became aware that a sale was being negotiated, nor did he make it 
known to him that, while he stood upon his pre-emptive right, he declined to 
pay the Bs. 4,000, because it was not the consideration agreed on between the 
vendor and the vendee. The offer to him having come to his knowledge, as io 
now found, by the 30th March, we think he was bound, instead of remaining 
silent, to communicate to the vendor that he was prepared to purchase at the price 
within a reason- [26] able time, and that, not having done so, he must be taken 
to have countenanced the completion of the bargain with the vendee, ah^ to 
have waived his right of pre-emption. The cases referred to by the learned 
pleader for the appellant are not strictly analogous, for in them the pre-emptor 
satisfied the requirements to which we have adverted above. It seems to us, 
therefore, that the conclusiocfe arrived at by the Judge were well founded, and 
that this appeal must be dismissed. 

, Appeal dismissed, 

NOTES. 

[ See also (1908) 35 Cal.. 576 ; 13 I.C., 661. ] 
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[7 4U.aa3 * 

The 21st July, 1884, 

Pbesent : " 

^R. Justice Oldfibiid and Mr! Justice Dutho'it. 

Muhaimnad Habibullah Khan.....* Defendant 

versus 

Safdar Husain Khan Plaintiff/ 


BesulHng trust — Suii a(iamst trustee for possession of share, and for 
account and recovery of profits — Act XV of 1877 (Limitatio% 

Act), s, 10, sch, ii. Nos, 62, 89, 120. 

M and S purchased certain property jointly in 1865, and had equal interests in it till 
1868, when M*s interest was reduced to one-third. S paid the entire purchase-money in the 
first instance, and incurred ox*pensQS in conducting suits for possession of the property, and 
for registration of the deed, and ultimately obtained possession in 1869 or 187i, and took the 
profit^rom that date, M did noj pay any part of the money up to 1870, and it was not till 
1871 that the whole of his share of it was subscribed, and ho paid little or nothing towards 
the expenses. Subsequently he sued S for possession of bis share, to have an account taken 
of the profits, and to recover his share of them with future mesne profits and costs. 

Held that, under the above circumstances, there was a resulting trust in favour of the 
plaintiff and the defendant became liable to account to him for his share ; but inasmuch as 
there was no express trust, and the property did not become vested in trust for a specific 
purpose within the meaning of s. 10 1 of the Limitation Act, and the suit was not brought for 
the purpose of following such trust puoperty in the hands of a trustee, within the meaning of 
tbe section, such suit was not one which, under s. 10, might not bo barred by any length of 
time. Bulwant Rao v. Puran Mai, I. L. E., 0 All., 1, referred to. 

Held, also, that No. 89 of schedule ii of the Limitation Act did not apply to the suit ; and 
that, No. 62 did not meet a claim like the present relating to an equitable claim agaipst a 
trilstpe liable to account, in which the relief sought was to have an account taken of tl;ie trust 
property, and to recover what might be due. Guru Dass Pyne v. Earn Narain SahU, L. R., 
11 Ind. A^.. 59 : I. L. R., 10 Cal., 860, referred to. 

Held also, that No, 120 of schedule ii of the Limitation Act applied to the suit, as it was 
one for which no period of limitation was provided clsewhefe in the schedule, 

[26] Thb plaintiff in this dase sued for possession of a one-half share of certain 
property which had been purchased jointly by himself and the defendant in 1865; 
to have an account taken o^the profits ; and to recover his share of them to the 
amount of Es. 15,000, with future mesne profits and costs. The purchase-money 
was paid, in the first instance, by the defendant, with whom the property, from 
the time when possession of it was obtained in 1869 or 1870, remained, and who, 
according to the plaintiff, held thb half share in trust for him. In 187>, when 
the plaintiff demanded an account and share of the profits, the defendant denied 
his right to more than one-third of the property. In 1880, the defendant refused 
to come to any arrangement. He alleged that the plaintifthad promised to pay 


♦First Appeal No. of 1882, Tfrom a decree of R. J. Leeds, Esq., District Judge of 
Gorakhpur, dated thg 27th February, 1882. ^ • 

• frSec 10 —-Notwithstanding anything herein before«ontained, no suit against a person 
* in whom property has become vested in trust tor any specific 

Suits against express purpose, or against his legal representatives or assigns (not 
trustees and their represen- being assigns for valuable consideration; for the purpose of 
tatives. • following in his or their hands such property, shall he barred 

by any length of time.] 
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his share of the purchase-mohey antlpf the expenses incnmd.in obtaining** 
possession of the property, or, in default, to relinquish his claim » and that, having' 
failed to make such payment, he»had now forfeited the one^third shalrer 

There were between the parties^ various issues of fact, to which it is not, 
necessary to refer at length. The Court of First Instance found that the parties 
-^had\ joined in rhakiifg the purchase ; that the plaintiff’s share was originally . 
one^alf, but that he had relinquished a portion in 1868, his share being thus 
reduced to one third ; that the defendant held this one-third share in trust for 
the plaintiff with a liability to account for it to him ; that the pl^ntiff did not* 
bind himself to relinquish the share upon failure to make ceftain payments ; 
and that he was entitled ^to a third* of the prafite which the defendant had 
received. ' 

One of the pleas set up by the defendant was that the claim was barred 
by limitation. The learned Judge was of opinion that the limitation applicable 
to the claim for account and profits was that provided by sch. ii., art. 120 of 
the Limitation Act, and that the suit being brought within six years from the 
accrual of ifbe cause of action in 1880, when the defendant first dpnied the ^ 
plaintiff’s right to the one-third share, the plea of limitation failed. ^ 

On appeal to Mie High Court, it was contended for the defendant that the 
learned Judge was wrong in treating him as a trustee in respect of the property ; 
that the limitation applicable to the case was not art. 120, but art. 62, or possibly 
art. 89 ; and that [27] the plaintiff could only claim profits for three years, and 
the claim had become barred. 

Mr. T. Conlan, Mr. G. T. Spankie, Munshi Hanuman Prasad and Shaikh 
Mehdi Hasan, for the Appellant. 

Mr. G, E. A. Boss, Pandit Bishamhhaf Nath, the Senior Government 
Pleader (Lala Judla Prasad), and Pandit Nand Lai, for the Eespondent. * 

The Court (OLDFIELD and DUTHOIT, JJ.) delivered the following 

judgment 

* Duthoit, J., (After stating the facts, continued): — With regard to^fjie 
appeal -on behalf of defendant in respect of the character in which defendant 
held the property, it seems clear that the plaintiff* and defendant joined in the 
purchase in 1865, and each had equal interests in the properties until 1868, 
when the plaintiff’s interest was reduced to one-third. The defendant paid 
the entire purchase-money in the first instance, and incurred expenses in con* 
ducting suits for possession of the property, and for registration of the deed ; 
and ultimately obtained possession in 1869 or 187/), and took the profits from 
that date. The plaintiff doe! not appear to havd paid any pail; of the money 
up to 1870 ; he subsequently paid Es. 3,500, and it was not till 1871 that the 
rest of his share of it was subscribed ; and he seems to have paid little or 
nothing towards the expenses. 

Under the above circumstances, there was a resulting trust in favour of 
the plaintiff, and the defendant became liable to account to the plaintiff for his 
sha^ ; but there wag no express trust ; the property did not become vested in 
trust iox a -specific purpose within the meaning of s. 10 of the Limitation A<^, 
nor is this^sdit brought for the purpose of follftwiqg such trust property in the ^ 
hands of a trustee wiihin the meaning of the section. !their Lordships of the 
Privy Council have ruled* tkat the section applies to suits for the purpose df 
recovering the property for the trusts in question, and that when property is 
used for some purpose other than the proper purpose of the trusts, it may be 
recovered, without any bar of time, from the hands of the persons indicated in 
• ^he f ection.— Boo v, Pnran Mah I. L. B., 6 All., 1. This suit i^ pot 
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•Nl tilberefore one whiph, under s. ^JO, may* not be barred by any length 
«of tiofe. 

The ‘Judge has applied to it* the limitation of art. 120, so far as it io a 
^ suit for account, and recovery of thp mongy foilnd t^ be due. On the"* other hand, 
it is contended for the defendant that either art. 89 or art. 62 of the Limitation ^ 
Act**(XV of 1877) is applicable. « o 

In our opinion, the former article is not applicable, for no relation of 
principal and agent can be said to subsist between the plaintiff and the dofen- 
•dant, nor do„we consider art. 62 to apply. That article refers to suits for money 
payable by the defendant to the plaintiff for money received by the defendant, 
for the plaintiff's use, butwt does not meet a suit like this relating to an equit- 
able claim against a trustee liable to account, in which the relief scpught is to 
have an acCbuot taken of the trust property and to recover what may be due. 
The form in which the suit is brought is not that of an action for money had 
and received for the plaintiff’s use, and the latter class of suit would not afford 
a sufficient relief. 

We may refer to the case of Guru Dass Pyne v. Ram Narain^^Sahoo, L.E., 

11 Ap., 59 : I. L. R., 10 Cal., 860, decided by the Privy Cc^uncil on the 
21st February 1884, in sufSport of the view of art. 62 which we take. The 
plaintiff in that case had obtained a decree for money against the widow of one 
Modhosadan as representing the latter, on account of the value of timber converted 
by Modhosadan to his use. Some property of Modhosadan’s brother was at- 
tached, and the plaintiff instituted the suit to try his right to recover the amount 
of his decree by sale of the property, on the ground that Modhosadan's brother 
bad misappropriated the proceeds of the sale of the timber. Their Lordships 
held that art. 60, Act IX of 1B71, which corresponds to art. 62, Act XV of 1877, 
was inapplicable to the suit, which they observe was “ to enforce an equitable 
claim on the part of the plaintiffs to follow the proceeds of their timber, and, 
finding them in the hands of the defendant, to make him responsible for the 
amount; ” and they held that the suit came within art. 118, Act IX of 1871, 
whibht corresponds with art. 120, Act XV of 1677. • 

•[29] In the same way, an equitable claim of the nature of the.present 
will not* fall under art. 62, but under art. 120 of the Limitation Act, and the 
Judge was right to apply that article, as the suit is one for which no period of 
limitation is provided elsewhere in the schedule. • 

[Other matters dealt with in the judgment are not material to the pur- 
poses of this report. The case was remanded ^to the lower Court tcflr the • 
determination pf certain queptions of fact.] ^ 

Cause remanded. 

NOTES. 

[Sec. 10 of the Limitation Act, 187? (1908), do3s not extend to cases of cof^tructftve 
trust (1890) U Bom., 476 ; (1907) 31 Bom., 222 ; (1911) 36 Bom., 214. 

As regards the applicability of Art, 62, see also (1907) 30 Mad., 459 ; (1911) *12 l.JJ., 704 
(Mad.).l , * * 
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CRIMINAL ^RVISIONAL. 


ThS 22n^ July^ 1884. 

Present : 

Mb. "Justice Brodhurst. 

Queen-Empress 

versus 

Dungar SingK and anoUien 

Convictions of rioting and caust%g grievous hnrt — Offences distinct— Separate * 
sentences not illegal — Criminal Procedure Code^ ss. 35^ 235 — 

Act VIII cf 1882, s. 4— Act XLV of 1860 
^ {Penal Code), ss. 147, 325* 

r • 

The offences of noting, of voluntarily causing hurt, and of voluntarily causing g^vous 
hurt, each of the two^latter offences being committed against a different person, arcrall dis- 
tinct offences within the meaning of s. 36 of the Criminal Procedure Code. 

Under the first paragraph of s. f35 of the Criminal Procedure Code, a person accused of 
rioting and of voluntarily causing grievous hurt may be charged with and tried for each 
offence at one trial, and, under s, 35, a separate sentence may be passed in respect of each. 
Queen-Empress v. Ram Pariah, I. L. R., 6 All., 121, dissented from. 

The facte of this case are sufficiently stated in the judgment. 

Mr. C, Dillon, for the Applicants, 

The Public Prosecutor (Mr. G. E. A. Boss), for the Crown. 

BrodhuPSt, J. — In this case Dungar Singh, Chuni Singh, and five other 
accused persons were tried by the Deputy Magistrate of Pilibhit for the offeqcos 
of rioting and causing grievous hurt, punishable respectively under ss, 1^7 and 
325 oi ‘the Indian Penal Code. Dungar, Chunni, and one Nathu Khan were 
convicted and sentenced to six months* rigorous imprisonment undefP s. 147, 
and were also convicted under s. 325, and were each sentenced to a further 
term of six months’ rigorous* imprisonment. [30] The remaining four persona 
were each sentenced bo six months’ rigorous imprisonment under s. 147. 

the prisoners preferred appeals which were dismissed by the Sessions 
Judge, and Dungar and Chreini have each now'presenbed anp application to 
this Court for revision of the orders of the lower Courts. Four objections to 
these orders were taken ; three of them are now abandoned by the applicants* 
learned counsel ; and the fourth and remaining one is : — “ Because, under a 
ruling this Hon’ble Court, separate sentences under ss. 147 and 325, 
Penal Code, are illegal.” 1 have therefore to decide whether this plea is valid 
or not 

n * 

In the, ruling relerred to, Queen-Empress v. Bam Partab, I. L. R., 6 AIL, 
121, Mr. Justice Sthaight after corning to the«oonclusion that the appeal must 
be dismissetl on the merits, continued : — “ But it is*iaoumben<^upon me now to 
• consider the further question of wjpether under the double convictions of thd 
' appellant, under ss. 147 and 326 of the Penal Code, the separate sentences ofone 
yearand two years’.rigorousimprisoment respectively were legally passed. I con- 
cede at 9 nee that by the first clause of s. 235 of the Criminal Procedure Code, 

. it wat competent for the Judge to try him, in a single trial, for the offences of 
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riofc and causing grieivous hurt ; ” a^nd my learned colleague, towar4s the end 
of his judgment, observed : — “ So in the present case the appellant was a , 
memberr 6f an unlawful assembly ; he participated in* a riot, and , in the course 
of such riot, grievous hurt was caused by p(Jrsonfe other than hinfself, for which 
he was responsible in law, as if his own hand had inflicted it, by reason of 
his being a member of an unlawful assembly of which Miey also were meipbers^, 
It^ was permissible to try and convict him for riot and for causing hurt or 
grievous hurt, as the case might be, in respect of each person assaulted, subject, 
of course, to the limitations of s. 234 of the Criminal Procedure Code as to the 
number of charges joined ; but while he might be punished for the riot or upon 
each of the charges o^ grievous hurt separately, I do not think that different 
sentences can be passed *for the riot and in respect of each Qf such other 
charges as well. In my opinion the riot is a part of those other [31] offences, 
the force or violence incident to their commission converting what would other- 
wise have been a mere unlawful assembly into a riot. In this view of the 
matter, I hold that the sentence passed upon the appellant under s. 147 should 
be quashed, and as I •think the two years’ rigorous imprisonment, imposed 
under 325 of the Penal Code, meets f/he requirements of justi )e, I consider it 
unnecessary to make any further orders.” 

I will notice one or two other rulings of this Cdhrt under the same or 
similar sections of the Penal Code, and will .then state my own opinion as to 
the law on the subject. 

In the case of the Queen v. Hurqohind , !N. W. P. H. C. Kep., 1871, p. 174, 
the prisoners, who had been convicted under ss. 148, 304, and 326 of the 
Penal Code, and had each been sentenced to rigorous imprisonment for three 
years under s. 148, to five years under s. 304, and to two years under s. 326, 

^ or in the aggregate to ton years’ rigorous imprisonment, appealed against these 
convictions and sentences, and TURNER, J. (now Chief Justice of the High 
Court at Madras), in disposing of the appeal, observed : “ Then it is said, the 
appellants cannot be convi6ted of rioting, armed with deadly weapons, and of 
^(fommitting culpable homicide and grievous hurt. The facts established show 
that these appellants engaged in a riot, armed with deadly weapo^sr; that in 
the prosecution of the common object of the assembly, one man was killed 
and several severely wounded. With every respect for the opinion of the 
learned Judges who decided the case of B, v. Rabj^^ulla, 7 W.E., Cr., 13,1 cannot 
assent to the ruling that, under such circumstances as exist in this case, the 
appellants cannot be convicted of the three several offences. A different view 
of the law has heretofore obtained in this Court. The sentence is collectively 
severe, but •not so muclf out of proportion t?o the off ence that I feel justified 
in interfering. The appeal is dismissed.” 

The above-mentioned judgment was delivered when Act XXV of 1861 
was the Code of Criminal Procedure in force, but a more recent ruling by 
Pearson, J., in Empress v. Bam Adhin, l.L,R., 2 AIL, 139, is to the same effect. 
In that case, eight persons, who had boon separately charged with, .convicted of, 
and punished for [32]oftences under s. 147 and 323 o^ the Penal Cod5, by the 
I Magistrate, and whose sentences had, on appeal, been affirmed Uy thg Sessions 
Judge, presented an application to Uiis Court for revision ofthp order above- 
mentioned, an^ them learned counsel contended that they could not be punished 
bdth for the offence of rioting and for that of vokinTiarily causing hurt. PEARSON, 
J., in the course of his judgment, remarked : — “ It appears th'at in the case of 
Queen v. Hnrgobind, N. W. P. H. C. Rep., 1871, p. 174, decided by this Court 
on 7th tjuly 1871, Turner, J., held that petsons found guilty of rioting may, if 
the circumstances warrant it, be convicted ^ of the several offences of lioting 
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armed with deadly weapons, culpaftle homipjde, and grievous hurt. The learned 
Judge referred to the case of Babi-ulla, 7 W. B.. Or., 13, mentioned abifve, 
and expressed his dissefet from^ihe ruling* therein, and observed -that a 
different view* of** the law hacK heretofore obtji^ined in this Court. It further 
appears that the learned Judges of the Calcutta Court, who disposed of 
case^ ruled in a differ^int direction in the case disposed of by them 
in the following month of April, On the whole, the precedents which have been 
produced are opposed to the contention in this case. It is obvious to remark 
that rioting and unlawful assembly are offences against the public tranquillity, 
while assault, hurt, &c., are offences affecting the human body. "Seeing no 
sufficient reason for interference, I reject Jhis applicatign.’* 

The then law on the subject was contained in para. 1, s. 454, Act X of 
1872, and if any doubt could possibjy be entertained as to the meaning of that 
paragraph, it would have been removed by referring to Illustration (/), which 
clearly shows that an accused person might be separately charged with, 
convicted of, and punished for offences under ss, 147, 323 and 152 of the 
Penal Code. , * 

For many^ years past, the Sessiorfs Judges and Magistrates of ‘ these 
Provinces have constantly decided such cases in accordance with the 
and similar rulings, arfd a very large number of their judgments has undoubtedly 
been affirmed by this Court, on appeal and in revision. 

Tiiat accused persons could, during the ten years and more that Act 
X of 1872 was in force, be separately charged with, oon-t33]victed of, and 
punished for the offences under ss. 147 and 325 of which the applicants in the 
present case have been convicted and sentenced, appears to be indisputable, 
and all that remains now to be seen is whether any change on this point has 
been effected by Act VIII of 1882, or by Act X* of 1882, which came into 
force on the 1st January 1883, 

Section 235 of Act X of 1882 is the corresponding section to s. 454 of 
Act X of 1872. The wording of para. 1, s. 235 of the new Code, differs slightly 
from tKe wording of para. 1, s. 454 of the late Code, but the meaning of theliw6 
paragraphs* is precisely the same, and Illustration (g) to para. 1, s. 235 (ft 
Act X of 1882 is almost word for word the same as Illustration (/), para. 1, 
s. 454 of Act X of 1872. Illustration (g) shows that a person may still bo 
separately charged with, and convicted of, offences under ss. 147, 325, and 152 
of the Indian Penal Code ; but the word “ punished ” is not to be found in the 
new illustration as it was in Illustratton {/) above referred to in the Code 
lately repealed The word “ pimished ” has apparently been omitted from all 
the illustrations in the new Cofie, and the reasorf of this is e^cplained by 
Mr. Mayne on page 43 of the twelfth edition of his Commentaries on the Indian 
Penal Code, as follows : — 

‘LThis section (235 of Act X of 1882), combined with s. 71 of the Penal 
Code, seeiiSs to reproduce the provisions of the former Criminal Procedure Code 
(Act X of 1872), s. 454. The omission of all those references to punishment 
in the sAtioci itself and in the illustrations which were contained in the repealed 
s. 454, shgws tiiiat it is to be treated merely as containing rules for criminal 
pleading and p^rdbedure, and that the rules as to assessment of punishment 
must be sought for in s. 'll of the Penal Code, as amended by Act VIII of 
1882, and in the Criminal Prdfceduro Qpde, s. 35, a7tte, pp. 34-42." 

Section 71 of the Penal Code did not affect para. 1, s, 464, Act X of 1872, 
and s. 71, as amended by s. 4, Act VIII of 1882, does not in any way affect 
para, 1 . s 236 of Act X of 1882, so that an accused person can still, before, 
be separately tried, ponvicted, and punished for offences under ss. 147, 325 and 
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152 of tho Indian Pejnal Code. Reading s.’ 71 of the Penal Code amend- 
[343ed by a. 4 of Act VIII of 1882 with s. 235 of Act X of 1882. the law on 
the subject is the aanie as it was when Act' X of 1872 was in force. Portions 
of paragraphs 2 and 3 of s. 454, Act X of 1872,'' contained matter of substan- 
tive law, and they were, therefore, when the Criminal Procedure Code was 
rc»*enacted, omitted from that Code, and were by s. 4, Act XIII ®f 1882, p?aced, 
in the Penal Code. *’ 

By s. 36 of the Criminal Procedure Code it is enacted : 

“ WliQn a person is convicted, at one trial, of two or more distinct offences, 
the Court may sentence him for such offences to the several punishments 
prescribed therefor wlroh.such Court is competent to inflict: such punish- 
ments, when consisting of imprisonment or transportation, to ccmmence the 
one after the expiration of the other in such order as the Court may direct. 

“ It shall not be necessary for the Court, by reason only of the aggregate 
punishment for the several offences being in excess of the punishment which it 
is competent to inflict o;i conviction of a single offence, to send the offender 
for trial' before a higher Court. 

V " Provided as follows * — 

(a) in no case shall such person be sentenced to imprisonment for a longer 
period than fourteen years. 

(5) if the case is tried by a Magistrate (other than a Magistrate acting under 
s. 34) the aggregate punishment shall not exceed twice the amount of 
punishment which he is, in the exercise of his ordinary jurisdiction, competent 
to inflict.” 

The offence of rioting, and the offences of voluntarily causing hurt and 
voluntarily causing grievous hurt, each of the two latter offences being com- 
mitted against a different person, are all distinct offences. The offence of volun- 
tarily causing hurt or of voluntarily causing grievous hurt obviously can be 
committed without the commission of the offence of rioting, and, in like 
,ihanner, rioting can be committed without the commission of the two other 
mentioned offences. If then a person is accused of having committed the 
offence of rioting armed with a deadly weapon, and also with having at the 
same time committed the offences of voluntarily causing hurt to one person, 
and of voluntarily causing grievous hurt, by means of a dangerous wea- 
[35] pon, to another person, he may, under the provisions of para. 1, s. 235 of 
the Criminal Procedure “Code, be charged with and tried, at one trial, for each 
of the three above-mentipned offences ; and, in* my opinion, he may, under the 
provisions oT s. 35 of the Criminal Procedure Code, be sentenced to three years' 
rigorous imprisonment under s. 148 of the Penal Code, to one year’s rigorous 
imprisonment under s. 323, and to ten years’ rigorous imprisonment under 
s. 826, or to an aggregate punishment of fourteen years’ rigorous imprison- 
ment. This appears to me to be not only in accordance with the lavir, but also 
with common sense. 

A commits a most aggravated assault on B, causing bone friictffres and 
other very serious injuries, and conducts himself generally in such a yray as to 
render any punishment less than the#maximum amount of sevtm years’ rigorous 
imprisonment^that* oan*b*e awarded under s. 325 of th^ Penal Cod^, inadequate. 
In another case C, a zamindar, collets ty^o ’hundred men and arms them 
with lathis, spears, and tulwars in order to eject D, a neighbouring landholder, 
from a certain portion of his land, and to take ife into his, own possession. 0 
and his followers thus become members of an unlawful assembly^* whan the 
mambei;9 of this unlawful assembly proceed to Z>’s land, which is having 


23 



NATH MAfc PAST' &C. I?. 


IhM, 7 All 36 

|)loughed,,, and stop and unyoke "the bullocks, they, having thus .oomnaitted 
‘force,*’ are guilty of the ofl'ence of rioting armed with deadly weapons? C, ^ 
on being remonstrated 'fi^ith by I), for bringing the members of th6 unlawful^,, 
assembly on to his land' and jtopi^ing his ploughing, assaults D, and commits 
grievous hurt of a similar nature to that above described in the case of 0 
.^igould, equally wijih be des,prving of ‘the maximum term of imprisonment 
unWi s. 325 of the Penal Code, and C, having in addition to the serious 
offence affecting the human body that ho is guilty of, committed another grave 
offence against the public tranquillity, and having caused alarm to women, . 
children, and other peaceably disposed persons within a large tract hf country, 
obviously ought not to go unpunished for the off ence of^which he is guilty under 
0 s. 148 of thp Penal Code. 

The Deputy Magistrate’s decision is in accordance with the vast majority 
of the rulings of this Court for many years past. It is, moreover, in accord- • 
ance with the judgments of the majority [36] of the Judges of this Court ever 
since Act X of 1882 came into force. It is also, in my opinion, in conformity 
with the law, and is otherwise unobjectionable. *1 therefore decline to 
interfere, and t reject the application. • 

• Application rejected,^ 


. NOTES. 

t See .also the cxplaruitiori of tins case in 7 All., 757 : 9 All., 845 ; 10 All,, 58 ; 16 Cal., 
442, F.B. ] 


[7 All. 36] 

APPELLATI3 ClVlL. 


The 23rd July, 1884. 

Present : 

Mr. .lusTiCE Mahmood and Mu. Justice Duthoit. 


Nath Mai Das and others Defendants 

c verms 

Tajamrnul Husain Plaintiff.* 


Oivil Procedure Code, s. 244-- Question for Court e^j^tcuting decreq — Plaintiff 
suing in a character separate from that in which decree was passed 
against him — Separate suit not barred, 

^ judgment-debtor, upon the attachment of certain land in execution of decrees passed 
against hiifi personally by the Revenue Court, instituted a suit for a declaration and estab- 
lishment of his right to such land, not as his own property but as wakf, of which ho was 
mutavmlli orjirusteo. 

Held, that ijiasmuoh aithc plaintiff was not suing in his own right, but in his capacity^ 
as custodian, trustse, or manager of the wakf property, a«id he must therefore be taken to fill 
a oharaotor separate from that in which the decrees were passed ^gai if st him by the Revenue 
Court, hi's suit was not barred by the grovisions of s. 244 of the Civil Procedure Code. Madho 
Prakmh Singh v. Murli Manohor, T. I». R., 5 All., 406, and Shankar Dial v. Amir Haida/r^ 
I. L. R., 2 All., 762, referred to. 

* PirMt ^Appeal No. 16 of 1884, from a decree of Maulvi Nasir Ali Khan. Snhnrdinnfp 
fridge of Moradabad, dated the 14th September 1883. 
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’ TiIb appellants, in execution of decrees passed by the Bevenue Court against 
.the x^spondents personally, attached certain land. The respondent objected 
,,on the ground that the land was. not liabld .to attaciment, as it was wdkf 
under his father's will. The objection was disallowed hy the JEtefenue Court, 

' presumably under s. 179 of the iJ.-W. Rent Act (XII of 1881), on the 4th - 
pf June 1883. The present suit for a declarati,j)n and ^stabjishment of ri|ht 
to the land in question was subsequently instituted by the respondent, n^tTh 
his own right, but as mutawaUi or trustee of the wakf property. 

The Court of First Instance (Subordinate Judge) decreed the claim on the 
ground that *t he- property was the subject of wakfy and therefore not liable to 
attachment or sale in exe^jution of a decree against the plaintiff personally. 

[87] On appeal to the fligh Court, it was coiltended, mter alia^ that this 
being a question arising between the parties to the suit in which the original 
decree was passed, and relating to the execution of the decree, it should, with 
reference to s. 244 of the Civil Procedure Code, be settled in the execution 
department, and not by a separate suit. 

Munahi Hanuman Prasad and Lala llarkishm Das, for the Appellants. 

.Mr.' Amir-ud-din and Bubu Barodd Prasad, for the Respondent. 

She Court (Mahmooo and DUTHOIT, JJ.) delivered the following 

judgment : — ^ 

Mahmood, J. — In the appeal before us, th6 learned pleader for the appel- 
lants has laid the greatest stress on the contention that the suit was not 
maintainable by the plaintiff, as he was the judgment-debtor of the decrees in 
execution whereof the property was attached. For this contention, s. 244 
of the Civil Procedure Code is relied upon, on the ground that the Courts of 
Revenue, in those matters of p^'ocedure on which the Rent Act is silent, have 
been held by a Full Bench of this Court in Madho Prakash Singh v. Murli 
Manohar, I. L. R., 5 All., 406, to be governed by the principles of the Civil 
Procedure Code, 

* We are, however, of opinion that the suit was maintainable. The plaintiff 
ill this suit is not suing in his own right, but in his capacity as custodian, 
trustee, or manager of the wakf property, and he must therefore be taken to 
fill a character separate from that in which the decrees were passed against 
him by the Revenue Court. Section 244 of the Civil Procedure Code does not, 
^therefore, bar the present suit, and the view which we have taken is supported 
"by the principle laid down4n Shankar Dial v. Amir Haidar, I. L. R., 2 All., 
752, and in the cases there cited. The legal objection therefore has no force. 

(The Cou^t proceeded to 'consider the findings of the Court of First Instance 
upon the merits, and, holding that no grounds for disturbing these findings had 
been established, dismissed the appeal with costs.) 

. Appeal dismissed. 


NOTES. 

[ The view laid down in this case to the effect that the court should look to the V su (Instance 
of the objection, and not to the accident that it is put forward by A rather than by B *’ is in 
accordance with the dictum in (1886) 10 Mad. 117 (119) and also the following cases 
(1885) 1 All. 647 ; (1889) *12 All., 313*(legal rejrresentative subsequently aetfing up his own 
independent right),; (1886) 8 -All., 626 ; (1901) 23 All., 263 ; (1906) 28 All., 644 ; (1888) 15 
Cal., *437 (judgment-debtor objecting under his mutwalijn^i) ; (1898) 23 Bom., 237 (where 
trustee right on behalf of third parties was set up) ; (1888) 16 Gal., 1 ; (1890) 17 Gal., 711 - 
referred to and discussed in (1898) 28 Mad., 195 P. B. (where trustee right was set up) and 
(1911) 12 I. G., 411 (Oudh).j 
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FIDA HtJSAIl^ &0. V. 


[ 38 ] *T/ie July, 1884 
^ ^ Prbsbkt : 

Me. JtJSTKJE MAHBIOOD AND MB. JDSIICE DDTHOIT.* 

Fida Husain and another Plaintiffs 

• f 9 

versus 

Kutub Husain Defendant.* 

Execution of decree — Decree for money — Property not attached — Such property 
not sold in executio7i9—SubmeTsidn of contiffuo%s estate — Alluvion. 

F owned a share in a village M, which in 1876 was divided into two separate mahala, 
K and U, and Government revenue was separately assessed on each mahal. In 1876, jSCwaa 
entirely submerged by the Ganges. On the 20th September 1877, F's share was sold in 
execution of a decree, and the auction-purchaser was put in possession. In the sale-certificate, 
the village M was named, without specific mention oE either of the two mahals, and the 
Government revenue referred to was the ainoiAnt assessed on U only. Subsequently the river 
recoded, and part of K was again left dry, and it was tref^ed by the revenue author^es as 
having accreted by alluvion to 17, in the proprietary possession of the auction -purchaser. 

Heldf that this view was erroneous inasmuch as before the auction -sale of 20th September 
1877, the two properties wore sopar^i-fco, being separately assessed with revenue, and the inci- 
dents of the ownership of one could not afEeot the ownership of the other ; and since there 
was no such rule of law as would justify the proposition that simply because two mahals are 
contiguous, and one of them is liable to be submerged, therefore it is nothing more or less 
than an accretion to the other. 

Held, also, that inasmuch as the mahal .K^, being* at the time under water, was not 
attached in execution of the decree against F, and was not advertized for sale, and the rev8- 
nue assessed thereon was not referred to in the sale-proceedings, and the sale certificate con- 
tained no reference to it as the property sold, the sale of the 20th September, 1877, did not 
convey any rights to the auction-purchaser in respect of K. Mahadeo Debey v. Bhola Nath 

Dichit, L. R., All,, 86, referred to. * , * 

• 

Ali Bakhsh, father of the plaintiff in this suit, Fida Husain, owned a tvro annas 
share in mauza Mustafabad, and in 1875 the village was divided into two 
separate mahals, one being* called" Uparwar'* and the other " Kachar,” and 
Government revenue was separately assessed on eaqh. In 1876, the Kachar” 
• mahal was entirely submerged by the river Ganges. On the 20th September 1877, 
the share ol t he plaintiff’s father in Mustafabad was^sold in execution of a simple 
money-decree, and the auction -pure baser was put in possession. In the sale- 
certificate Mustafabad was named, without specific mention of either of the two 
mahals, and the Government revenue referred to was the amount assessedon the 
Uparwar mahal [39] only. In 1879 and 1880, the river having to some extent 
receded*, part of the Kachar mahal was again left dry, and it was treated by 
the revenue authorities as having accreted by alluvion to the Uparv^rar mahal 
in proprietary possession of the auction -purchaser. The plaintiffs (Fida Husain 
and oije Mir Khan to^whom he had sold half of the property in dispute) there- 
upon institut^^d the present suit for tharecoveny of^ this land, and the whole 
question between the* parties was, whether the sale of thp 20th September 
1877, conveyed the share of AH Ba^hsh in the Uparwar mahal only, oralsd 
his rights and interests in the Kachar mahal. 

• Socoud Appeal iTo. 16 of 1884, from a decree of F. 8. Bullock, Esq., 0%"l>i8triot 
;rudge of Allahabad, dated the 12th September 1883, affirming a decree of Pandit Tndar 
Harain, ^an$if of Allahabad, dated the 16th July 1383« 
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...... . 

' The Cpurt of First. Instance (Massif of Allahabad) and the Lower^Appellate 

• Oou^t (District Judge of Allahabad) concurred in disq^issing the suit, on the 
y ground that the sale conveyed thpe rights anB* interests of Ali Bakhsh in both 

the mahals. The Lower Appellate Co^rt, irf arriving at this conclusion, relied 
principally on the circumstance bfiat, at the time of the sale, the Kaohar mahal* 
was under water, and that, therefore,* besides t];ie Uparwar mahal, “ ther^waa 
no other mahal in existence at the time of the sale. No mahal Kachar exisfed, 
or it would inevitably have been sold.’* 

. The plaintiffs appealed to the High Court, contending that the mahal 
Kachar had not been conveyed by the sale of the 20th Sex^tember 1877, and 
should not be treated as nan^ accretion by alluvion to the estate of the adjacent 
proprietor. ’ 

Mr, Amir-ud-din, for the Appellants. » 

Pandit Ajudhia Nath, Shaikh Maula Bakhsh and Babu Jogindro Nath 
Chaudhri, for the Kespondent, 

The Court (MaH]V[OOD and DUTHOIT, JJ.) delivered the following 

judgment ^ ; 

• Mahmood, J. — It is clear to us that the question in this case is not what 
migftt have been sold, but what was actually sold. And upon this question 
there can be no doubt. There is nothing to show (and indeed it is not seriously 
maintained) that the Kachar mahal was ever lictually attached or advertized 
for sale, and the only explanation given is that it was under water at the time. 
The explanation, however, far from supporting the defence, strengthens the 
plaintiff’s case. The two mahals were made into separate [40] properties in 
1875, and it is admitted that during the sale-proceedings, in describing the 
shares to be sold, the revenue^assessed on the Uparwar mahal only was men- 
.tioned. Such is the case in the sale-certificate itself, which is the basis of the 
defendant’s title. Yet the Courts below have allowed the defendant more than 
his title-deed includes, apparently on the ground that although the two mahals 
were separate properties, yet the ownership of the Kachar depended upon the 
pwnership of the Uparwar mahal, the latter being regarded as the main pro- 
perty, and the former as accretion to it. But such a view is clearly erroneous 
in law» Before the auction-sale of the 20th September 1877, Ali Bakhsh could 
have sold his share in the Kachar, and kept his share in the Uparwar mahal, 
and vice versd. The two properties were sepacate being separately assessed 

• with revenue, and the incidents of the ownership of one could not affect the 
ownership of the other. There is no such rule of law as would justify the proposi* 
tiou that simply because two mahals are contiguous, and one of them is liable 
to be submerged, therefore Ihe former is nothing more or less than an accretion 
to the other. Yet such seems to be the view upon which the judgments of 
the lower Courts proceed. The ownership of property cannot pass without 
a valid legal conveyance or othei? incident of law which has the same effect. 
Here the plaintiff’s father, Ali Bakhsh, was admittedly the owner of* the two 
annas share in the Kachar mahal, and the plaintiff Fida Husain, ^as his legal 
heir, has inherited it. The only fact relied upon by the defendant for proving 
^that the ownership has passed to him is the auction-said of the 2CUih September 

1877-, which, as we have already said, .did not include the share* in the Kachar 
mahal now in dispute. . * , , 

• • In the case of Mahadeo Duhey v. BJwla NaIJI Dichit, I. L. E., 5 AIL, 86, 
Full Bench of this Court laid down the rule that “ a regularly perfected attach-* 
ment is an essential preliminary to sale in execution of simple money decrees, 
and tha|| where there has been no such attachment, any sale that«may have 
takep place is not simply voidable, but de facto void.” In the present case, thq 


27 



i.L.R. 7 All. M HARIHAR DAi V. S&ISO PRASAD &c. [16841 

Itachar mahal, being at the time ^under water, was not attached, ii wtfd not 
^ advertized for sale, the revenue assessed thereon was not referred to in thesale- 

E roooedings, and the salfe certificate itself contains no reference to it 'as4ihe pro- 
41] perty soW but, on the oontiary, the share sold is described as paying 
the amount of revenue assessed on the shSre of Ali Bakhsh in the Uparwar mahal 
. only.^ We are therefore unahle po agree With the lower Courts in holding tha.t 
the Sale of the 20th September 1877, conveyed any rights to the defendant in 
the Kachar mahal, and, the title of the plaintiff being admitted, we decree the 
appeal, reversing the decrees of both the lower Courts. Costs in all the Courts 
will be paid by the defendant respondent. , • 

Appeal allowed. 


NOTES. 

[ This was dissented from in (1886) 9 AIL, 136. ] 

[ 7 All. M ] 

, The 26th July, 1884, 

PBEsfiNT : ‘ ^ 

Mb. Justice Straight, Offg. Chief Justice, an6 Mr. Justice MahivmJod. 

Harihar*Dat Plaintiff 

versus 

Sheo Prasad and others Defendants.’^ 

Pre-emption — Acts or omissions by pre-emptor's authorized agent binding 

on pre-emptor, * 

It IS a general rule of pre-emption that any act or omission on the part of a duly autho-* 
rized agent or manager of the pre-emptor has the same effect upon pre-emption as if such 
act or omission had been made by the pre-emptor himself. 

The plaintiff in this suit, which was one to enforce the right of lire- 
emption, ‘ had been living in Nepaul for sixteen years, leaving the properly 
upon the ownership whereof his pre-emptive claim was based undtir the 
management of his son Kantika Prasad, The latter was found by both 
the lower Courts (Subordinate Judge and District Judge of Benares) to 
have relinquished pre-emption by acquiescing in the sale to which the present 
suit related. The plaintiff appealed from this decision. Upon remand by the 
High Court, it vv^as found by the power Appellate Coqft that “ Kai^ika Prasad’s 
position with regard to his father’s share was such as to legally warrant his 
buying or selling on his father’s behalf.” No objection to this finding was 
preferred by the plaintiff-appellant under s. 567 of the Civil Procedure Code. 

‘Mr. Simeon and the Senior Governmenl Pleader (Lala Juala Prasad), 
for the Appellant. 

Mj T/Conlan and Munshis Haniiman Prasad and Kashi Prasad, for 
the Bespondents. • 

[42] The Sourt (Straight, Offg. C,J., andJViAHMOOD, J.) delivered the* 
following judgment ^ 

^ Hahmood, J. — It is a gebe«al rul^ of pre-emption that any*act or omission • 

on the part of ap duly autho rized agent or manager of the pre-emptor has the 

* AgE)eal Not 1199 of 1883, from a decree of D. M. Gardner, Esq., District Judge 
of Benares, dated the 31st May 1883, afiSrmiug a decree of Babu Kashi Nath Biswas, Subor- 
dinate Judge of Benares, dated the 16bh March 1888, 

• 
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same effect upon pre-emption as if such act or omission had been made by the 
pre-emptor Himself. The refusal of Kantika to purchase the property now in 
^suit therefore debars the plaintiff from maintaining the present suit. TJhe 
appeal is dismissed with costs. , , , 

Appeal dismissed. 

■» 

NOTES. 

I See, for a sitnilai position, (1906) 28 All., 691 ; (1908) 35 Cal., 575, where the guardian 
or manager under the Court of VTards was held entitled to perform the ceremonies of pre- 
emption wbeth*or such power has been conferred on him or not,] 
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CIVIL EEVISIONAL. 

The 29th July, 188-1. 

• Present : 

‘ Mr. Justice Mahmoud and Mr. Justice Duthoit. 

* 

Gulab Bai Petitioner * 

versus » 

Mangli Lai Opposite Party. ^ 

Civil Procedure Code, ss. 2, 54 (c), 582, 622 — “ Decree ” — Order rejecting 
plaint — Plaint held to include memorandum of appeal — Order 
rejecting appeal — Act XV of 1877 {Limitation Act), s. 4 — 

High Court's powers of revision. 

An order rejecting a memorandum of appeal as barred by limitation is a “decree” 
within the moaning of s. 2 of the Civil Procedure Code ; it is therefore appealable, and not 
open to revision by the High Court under s. 622 of the Code. * 

*Gairaj Singh v. Bhagwant Singh, Weekly Notes, 188B, p. 255, and Dianatullg}l Beg v. 
Wajid AU Shah, I. L. R., 6 All., 438, distinguished. 

The facts of this case are sufficiently stated in the judgment. 

, Babu Jogindro Nath Chaudhri, for the Petitioner. 

Pandit Ajudhia Nath and Munshi Sukh Ram, for the Opposite Parjiy. ^ 
The Court (Mahmo6)D and DUTHOIT, JJ.) delivered the following 

judgment:—" 

Mahmood, J. — This is an application under s. 622 of the Civil Procedure 
Code, for revision of an order of the District Judge rejecting an appeal as 
barred by limitation. The learne*d Pandit who has appeared on behay of the 
opposite party has raised a preliminary objection that the order of the District 
Judge was a “ decree within the meaning of s, 2 of the Civil Procedure Code ; 
[48] that it was appealable, and could not, therefore, bg made the l&ubfhot of 
Avisipn. ^ ^ 

There can be no doubt that “ an* order rejecting a plaint ” is treated by 
the Code as a 'decree,* * under the express wortfc of^s. 2, and the learned 
Pandit contends, that with reference to th6 provisions of the last paragraph of 
8. 682, the word “ plaint,*’ as used in s. 2, must bo understood to include 

* Applmation No. 117 of 1884, for revision under s. 622 of the Civil Procedure jOode of an 
order of T. B. Tracy, Esq., Officiating District Judge of Bareilly, dated the 4th January 1384. 
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* memoraj^dum of appeal. He further contends that the first part of the defini- * 
tion of ' decree " given in s. 2 is sufficiently broad to include orders such a» 
th^ one now under ooifeideration* • * ' 

On thet)ther hand, the learned pl^der fpr the petitioner relies upon a ruling 
• of a Division Bench in Oajraj Singh v. Bhagwant Singh, Weekly Notes, 1883, * 
p. ^55, in which STUART, C.J.^and TYRRELti, J., held that an order rejecting a 
niShaorandum of appeal, for failure of the appellant to supply the* deficiency of 
stamp, was not appealable as a decree. The case, however, is not on all fours 
with the present case, and whatever view we ourselves might have taken in, 
that case, we do not regard it as governing the question now before us, though 
the ratio decidendi bears upon this oase^ The powea exercised by the Judge in 
that case qpuld have been exercised only under s. 54 (6), read with the last part 
of 8. 582 of the Code, and the pfoposition of law laid down in that case may 
seem doubtful, but we are not directly concerned with the point decided in 
that case. 

In the Civil Procedure Code there is no separate provision which allows the 
Appellate Coqrt to “ reject ” a memorandum of appeafon the ground of its being 
barred by linfitation. Section 543 is liiflited to cases in which the membraridum 
of appeal is not drawn up in the manner prescribed by the Code, and it only 
by applying s. 54 (c), mutatis mutandis (as provided by the last part of s. 582), 
to appeals that the Code can ^e understood to make provision for rejection t>f 
appeals as barred by limitation. However, s. 4 of the Limitation Act clearly 
lays down that every “ appeal presented after the period of limitation prescribed 
therefor shall be dismissed,'' It is therefore clear that the order of the District 
Judge in this case must be taken to be one which falls under the Hi} defini- 
tion of decree ” within the meaning of s. 2 of the Code, as the order, so far as 
the Judge was concerned, disposed of the apped. We do not think any other 
view can give effect to the provisions of the Code, for we cannot hold that thb 
Legislature intended such orders to be final. 

The learned pleader for the petitioner, however, contends that the view 
which we have taken is inconsistent with the ratio decidendi of a recent vuKqg 
of this-Qourt in Dianatullah Beg v. Wajid Alt Shah, I. L. B., 6 All., 43&, to 
which one of us was a party. But the point decided in that case was different 
to the one now before us, and the question of interpretation there related to the 
language of the Limitation Apt, and not to that of the Civil Procedure Code. 

The order to which this application for revision relates was, therefore,*" 
•appealable, and cannot bo dealt with by this Court in revision under s. 622 of 
the Civil Procedure Code. The application is dismissed with costs. 

* Application rejected, 

NOTES. 

^[For similar decisions on the same point, ses#(1903) 27 Mad., 21 ; 13 M. L. J., 800 ; 
(X886) 9 Bom., 452 ; (1886) 12 Cal. 30. 

For tbe/uloption of the principle of this case see, (1891) 16 Bom., 23 (case of default) ; 
(1692) A6 Mad., 286 (case of rejecting an appeal) ; (1898) 22 Mad., 166. (rejection of appeal 
memora^dum)^] • 
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CRIMINAL'*BEVISIONAL. 

• f 

• ■ " I • 

The^dlst ^uly f88^. 

Present : 

•Mr. Justice Straight, Offg. Chief Justice, and Mr, Justice Dutvcit. 

Queen-Empress 

versus 

^Ghulet an^ another. 

Criminal Procedure Code, sch. V, No. XXVIII (4) — Alternative charges — Act 
XLV of 1860 [Penal Code), $. 193 — False evidence — Contradictory 
statements — Assignment of false statement not necessary. 

In a charge under s. 1^3 of the Penal Code, it is not necessary to allege whicn of two 
contradictory statements upon oath is falsa, but it is sufficient (unless Jorno satisfactory 
expl&nation of the contradiction ^hould be established) to warrant a conviction of the offence 
of givit^g false evidence to show that an accused person has made one statement upon oath at 
onetime, and a directly contradictory statement at another. R. v. Zumcerun, 6 W, R. Or, 
66 ; R. V. Palany CJietty, 4 Mad., H. C. Rep., 61, an^ R. v. Mahomed Hoornayoon Shaw, 
13 B. L, R., 324, followed ; Empress v. Niaz Ali, I. L. R., 5 All., 17, overruled. 

P&r DUTHOIT, J. — Every possible presumption in favour of a reconciliation of the two 
statements should be made, and it must bo found that they are absolutely irreconcilable' 
before a conviction can be had upon the ground chat one of them is necessarily false. 

The English cases upon this Subject are irrelevant to the interpretation of the law of 
India, since the Indian Legislature has not followed the law of England [45] in regard to 
perjury. Trimble v. R%ll, L. R., 6 Ap, Oas., 342, and Kathama Natchiar v. Dorasinga Tever 
L. R., 2 Ind. Ap. 152, referred to. 

Ilf this case the Sessions Judge of Azaingarh forwarded, for the orders of the 
Hfgh Court, under s. 339 of the Criminal Procedure Code, an application from 
the Magistrate of Azamgarh, for sanction to prosecute two persons, Ghulet 
and Sahai, for the offence of giving false evidence. The Magistrate’s applica- 
tion stated the following facts : — 

‘ “ Both men were admitted as approvers in the lower Court, and there 

gave a detailed account of a dacoity in which they confessed to hav6 beer/ 
engaged. When, however,^ they appeared as witnesses in the Sessions Court 
they denied all knowledge of the facts previously stated. They have therefore 
committed perjury either by the former or by the latter statement, and are 
thus liable to prosecution under the section above quoted (s. 193 of the 
Penal Code)." • ^ 

The facts of the case are further set forth in detail in the judgment of 
Duthoit, J. ‘ , 

The Public Prosecutor (Mr, G. E. A. Ross), for the,Crown. * • 

• The accused were not represented^. , * * 

The Court (STB^AIGH^, OFFG. C.J., and DUTHOIT, J.) delivered ^the follow- 
* ingOuc^ments !— , * • 

Duthoit, J. — This is a case submitted under the provisions of the final' 
clause of s. 839 of the Code of Criminal Procedure, whic^ came before me in 
single B^nob. Being of opinion that sanction to prosecute for the /offence of 
giving false evidence should not be granted unless there be good prima facH. 
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ground considering that a conviction will follow, and that, in this.caserunlefis 
the charge be drawn in the alternative form provided as No. XXVIII (4) in sob. ^ 
V, Act X of 1882, such fesult is improbable, I had to consider the law regarding, 
an alternative diarge of offences made punishable by s. 193 of the Indian Penal 
^ Code, as laid down for these Provinces in Empress v. Niaz AU, I. L. E., 6 All., 
17r at p. 22. The passage to vvhich I refer is the following : — “ It is no4 o^, 
it^f sufficient to warrant a conviction either for giving false evidence or 
making a false oath, that an accused person has made one statement on oath 
[46] at one time, and a directly contradictory one at another. The charge ^ 
must not only allege which of such statements is false, but cth6 prosecutor 
must be prepared with confirmatory evidence, independent of the other contra- 
dictory steJbement, to establish the falsity of that which is impeached as 
untrue. The remarks of Holkoyd, J., in B, v. Jackson, 1 Lewin C, 0., 270, are 
valuable upon this point : — ‘ Although you may believe that on one or the- 
other occasion the prisoner swore what was not true, it is not a necessary 
consequence that he committed perjury, for there are cases in which a person 
might very honestly and conscientiously believe and swear to a particular fact 
from the best of his recollection and belief, and from other circumstances at a 
subsequent time be convinced that he was wrong, and swear to the reverse 
without meaning to swear falsely either time. Again, if a person awea-^s one 
thing at one time and another at another you cannot convict where it is not 
possible to tell which is the true and which is the false.’ GURNEY^, B., also 
took a similar view in the case of B, v. Wheatland, 8 0 and P., 238, upon which 
and a decision of the Court of King’s Bench in i?. v. Harris, 5 Barn, and Aid. 
§26, Mr. Greaves in Bussell on Crimes (Vol. Ill, pp. 82 and 23, notes) records 
some valuable comments. Section 455 of the Criminal Procedure Code is no 
authority for the form of charge prepared by the Magistrate in the present case, 
and the word ‘ alternative ’ as used in the section means that where the facte, 
which can be proved make it doubtful what particular description of offence an 
accused person has committed, the charges may be so varied or alternated as 
will guard against his escaping conviction through technical difficulties.” 

Being myself of opinion that, under the law of British India, it i*s no*fc 
necessary that the charge should allege which of two contradictory statements 
upon oath is false, but it is sufficient (unless, indrecl, some satisfactory explana- 
tion of the contradiction should be established, to warrant a conviction of the 
offence of giving false evidence to show that an accused person has made one ^ 
statement upon oath at one time, and a directly contradictory statement at 
another, I dh-octed the case to be laid before a Division Bench. 

This has been done, and I have now to set out the grounds of my 
opinion as stated above. For reasons which shall be detailed [47] hereafter, 

I think that English cases are irrelevant to the matter under discussion ; 
but as they have been cited, and are reliqd on by my learned colleague, I 
wilf briefly consider them. 

The question immediately before us appears to have been first raised 
about^a century after perjury in a witness became an offence punishable by 
the copQmon law. llie point is thus stated by Chambrb, J. (I quote frona 
the foot-note In B. v. Harris, at p. 938 of 5 Biirn.^and Aid.) : — “ It has been 
doubted whether, if the same person swears contrary ways aj different times, 
he can itogally be convicted o\’ perjury; without some further proof to falsify that* 

* testimony on*which the indictment assigns the perjury. For it is said that 
on whichsoever of his contradictory oaths the perjury be assigned, that oath 
must ho taken to be true unless disproved by two other witnesses. On^the other 
.band^ some have thought that if the indictment states the two contradictory 
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oaths, and then concludes, that * so the^defendant committed wilful and corrupt 
‘perjury,' without any averment to falsify the facts sworn on either of the oaths, 
it is suflffcient to warrant a conviction. Perhaps an indictment in that form 
^ might be sufficient; but even upon the common indictment assigning the 
perjury upon one of the oaths only, and averring the falsity of the facts there 
BwSrn (in the usual form), it seems that the defendant trifey jiTetly be oonviofed 
without any other proof of the perjury than producing and proving the other 
deposition which the defendant had made in contradiction to that on which 
• the perjury fjs assigned ; for its being the defendant's own deposition, he cannot 
be admitted to ^ay that deposition was false, for nemo allegans turpitudinem 
sttam est audtendus, an(>, that be*true, the other on which the perjury is 
assigned must of course be false. The reason why, in other cases, the perjury 
must be proved by witnesses tliat outweigh the testimony of the defendant is 
because, where there is only oath against oath, it stands in suspense on which 
side the truth lies. But when the same person has, by opposite oaths, asserted 
and denied the same fact, the one seems sufficient to disprove the other, and, with 
respect to the defendant Cwho cannot contradict what he himself has sworn), is 
a clear and decisive proof, and will warrant the jury in convicting Him on either, 
for wjnchsoover of them is given in evidence to disprove the other, it can hardly 
lie in^ the defendant’s mouth to deny the truth of that Evidence, as it came 
CM] from himself. Upon this principle, J., convicted a man, at 

Lancaster Summer Assizes, 1761. Be had first made his information on oath 
before a justice of tho peace, that three women were concerned at a riot at his 
mill (which was dismantled by a mob, on account of the jirice of com), and 
afterwards at the Sessions, when tho rioters indicted, he was examined con- 
cerning those women, and (having been tampered with in their favour) he then 
swore that they were not in* the riot. There was no evidence on the trial 
df tho defendant for this perjury to prove that the women were in the riot 
(which was the perjury assigned) , but the defendant’s own original informa- 
tion on oath being produced and read, whereby he had sworn they were in the 
riot, the Judge thought it sufficient to convict him. He was accordingly 
fdun^ guilty, and transported. And afterwards Lord MA^SF1EL1^, C.J , and 
WiLMOT and ASTON, JJ., to whom Yates, J., stated the reasons of his 
judgment, concurred in his opinion.” 

So the law stood till the Westminster sitfings after Michaelmas term 
*1821, when two precisely similar cases, growing out of the same transagtion, , 
and in which the indictments were drawn in the same form— H. v. KniU, 

5 Barn, and Aid., 929, and'B. v. Hams, 5 Bam. and Aid., 926,— were tried on 
the same day. In B. v. Km/l, 6 Barn, and Aid., 929, no evidence was given, 
except simply the proof of the coutradictoiy oaths of the defendant on the two 
occasions, and the jury convicted the defendant on those counts of the informa- 
tion which charged tho perjury ' specifically to have been on one of .the Cwo 
occasions. A rule to show cause why there should not he a iiew trial was asked 
upon the ground, among others, that mete proof of a contradictory statement by 
the defendanton another occasion was not sufficient withcuit other circumstances 
lowing a corrupt motive, and negativing the probability of any m(s?ake. But the 
Court held that the eyidenoe was suffiofent, the contradiction being by the party 
Aimsef/, and that the jury rfight infer the motive fronj the iJircumstanoes: and they 
refused a rale nist for a new trial. In B. v. Harrlf, 5 Bam. and Ald^., 926, the jury , 
acquitted the defendant npon the counts of the information which charged the 
perjury as specifically committed on one of the two occasions, but convicted 
him on those counts which we should call alternative charges ; and the Court 
H9] granted a rule met for arresting the judgment, on the ground that thpso 
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counts vfere insufficient. The juJ^ginent ef the Court of King’s Bench was deli- 
vered by Abbott, C.J.,{ who, after stating that the procedure by alternative 
chdrges was new, which the foot-note to the •case shows that it wal dot, went' 
on to say:—'” The next and “mos^ material objection is the injury to which a 
^ defendant may be exposed. For we think it impossible to say, consistently with 
an,v known rule of laW, that a person, acquitted or convicted on an indiotmf)ntr 
in this form, could plead such acquittal or conviction as a bar to an indictment 
cliarging perjury in the usual way on either of the depositions. The answer to 
such a plea would be: — ‘You have never been tried on the charge n^ow preferred , 
against you/ and such an answer would undoubtedly be true ki fact, and we 
think good in law. So that a defendant might bectwice put in peril of the 
punish meift of perjury, and"^ perhaps twice convicted and punished on the 
same subject-matter, if an indictment like the present could be sustained. It is 
not necessary to say whether an indictment charging contradictory depositions," 
together with other charges and averments not found in the present informa- 
tion, would be good as an indictment for a misdemeanour. The difficulty 
of showing which of two occasions a party swore falsely, may perhaps 
enable a perA^n to escape punishment, whose conduct, like that of the present 
defendant, may plainly appear to be in the highest degree reprehensible. ’But 
we think it better that such a person should escape than that an indictment 
should be held good, which is liable to the material objection of putting a person 
twice in peril of the pains of perjury on the same subject-matter, and we know 
of no election to adopt this or ihat mode that can be binding on the Crown, as 
was suggested in the argument at the bar in support of this information.” 

As B. V, Harris, 5 Barn, and Aid., 926, is still the leading English case on 
the subject, I may be allowed to remark regarding it, that its ratio decidendi is 
inapplicable in this country, for — ' 

(1) The procedure by alternative charges is, as I shall show in detail 
hereafter, not new in India, and is expressly sanctioned by the law. 

^[50] (2) With reference to the terms of s. 403 of the Code of Criminal 

Procedure, and to thefoi-m of alternative charge prescribed by the Code, “ tl^,p 
alternative conviction becomes,” to use the words of the learned Judged in 
Palany Chetty's case, 4 Mad. 11. C. Rep., 51, “a legal bar to any other 
criminal proceeding against the same person on either of the charges to which 
the conviction relates.” ^ 

(3) The distinction between felonies and misdemeanors does not exist* 

' in India, 


B. v. Harris, 6 Barn. and^Ald., 926, has been^followed in ]}^ary Jackson's 
case, 1 Lewin C. C., 270, ini?, v. Wheatland, 8C. and P., 238, in i?. v. Hook, 
D and B,, 606, and in other cases. As regards all those cases, I would remark 
generally that the law of England as to the necessity of calling at least two wit- 
tiei^es tq, support an assignment of perjury, and of showing that the oath taken was 
material to the question depending, is not law in India. As regards the remark 
of HoJjROYD, J., in Mary Jackson's case, 1 Lewin C. C., 270, as to the possibility 
of corfflicfing statements being made without criminal intention, I would say 
that it<s beside the point now at issue ; for unless the two contradictory states 
ments are so absolutely opposed as to exclude the possibility of any hypothesis 
than that ©f the prisoner's guilt, there can be no conviction uppn an alternative 
charge, T. L.B^,10 Cal. 405, ‘And as iiegards B. v. Hook, D. and B., 606, 1 wbuld' 
note that although B. v. Harris, 4 Mad. H.C. Rep., 61, and it!, v. Wheatland, 8 
C. andP,,23B,were followed in it, yet B. v.Knill, SBarn.and Aid., 929, was referred 
to with modified approval by two of thefive Judges (POLLOCK, C.B..and Byles, J.); 
and Pollock, C, B., remarked that though i?. v. Knill, 5 Barn, and Aid., 929, is 
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not; now qoifce safe to be acted on/* yet it is sdpportedby the judgmemt of the 
•Court of Queen's sBench in Lord TenterdbN’S timn and in that of Lord 
•JilANSFIsrLtf.” • * . ^ • 

. But we have, as it seems to me, nothing* to 3o with EnglTsh cases in the . 
matter before us. Their Lordships of the Privy Council have in Trimble v. Hdll, 
fj. R., 5 Ap. Cas., 342, and in Kathama Natchiar v. Dorasihga Tever, L. R., 2 ?nd. 
Ap., 169, laid down the principle that where a Colonial Legislature has passed an 
Act in the same terms as an Imperial Statute, and the latter has been authori- 
• tatively construed by a Court of AppealfSlJin England, such construction should 
be adopted by tfie Courts of the Colony. But when the Indian Legislature has 
deliberately rejected, or ifi taut ion ally fleclined to follow, the law of England 
upon a particular point, the case is altogether different. And as fegards the 
offence of “ giving false evidence,” the framers of the Indian Penal Code, for 
reasons stated in Note G. to their Report dated the 14th October 1837 (Pari. 
Papers, 3rd August 1838, Indian Penal Law Commission, G73), thought proper 
to discard the English law of “perjury,” and to draft the provisions of the Indian 
Penal C9de in this respect upon the lines of the French Code Penal regarding 
fai^x temoignageT The Indian Law Commissioners were afterv?ards pressed 
to at^ilgast allow the words ‘^perjury” to be retained in their Code, as being one 
familiar to the people of India and long in use ; but tliey refused to give way 
(para. 130 of their Report, dated the 24th June *1847, Pari. Papers, 16th May 
1848, Indian Law Commission, 330) on the ground that “ the authors of the 
Code thought inexpedient to use the lj:‘.:iical terms of the English law where 
they did not adopt its dednitions, and so materially departed from it in 
substance.” 

Before the enactment of the Indian Penal Code, the penal law of Bengal 
^nd Madras was the Muhammadan law, unless varied by Regulations. In the 
Bombay Presidency, the penal law was entirely contained in the Regulations. 

I have been unable to dnd anything in the Bombay Regulations bearing upon 
the point at issue. In the Madras Presidency a Regulation (III of 1826) was 
p^sfsed on the 17th October 1826 (probably upon the doctrine of R. v. fhAris, 

5 Barn, and Aid,, 926, becoming generally known), cl. (i), s. 1 of which, provid- 
ed as fcdlows : — “If a party or witness shall wilfully and deliberately give two 
contradictory depositions on oath, or under a solemn declaration taken instead 
of an oath, on a matter or matters of fact material to the issue of a judicial 
^proceeding, such party or witness shall be liable to be committed for trial before 
the Court of Circuit for wilful and corrupt perjury ; provided that the contra- . 
diction between the two def^ositions be direct and positive, and that, upon the 
whole circumstances of the dase, there bo strong^rounds to presume the corrupt 
intention of the party or witness.” 

[ 82 ] In Bengal and the N.-W. P., the law was not finally settled till 
1831, when the Kazi-ul-Kazaat and the Muftis of the Calcutta Sudder Court* 
were called upon (Constructions S. D. A. and N. A., ed. 1839, voL if, p. 19) 
to state the Muhammadan law as to the proof required on charges of perjury. 
On* the 2nd September 1831, these gentlemen delivered ^an elaborate ofSnion, 
the material portion of which, so far as our present purpose is concorn^d, ran 
thus : — “ Where there exists a flontradietion in the evidence of a tvituess before 
one or more Coip^ts, and hhe difference be such that the«two statements can in 
no Way be reconciled with each other; i&v instance, if a witness depose that 
he saw A kill B, mentioning the time and place in which thd murder was 
committed, and afterwards, in the same Court or some other, shall state that 
he did not witness the transaction, this is a direct retraction of hi« former 
evidence, and he cannot make the plea of forgetfulness : on the contrar y, • 
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s! This settled T;he law upon* the point in these Provinces for the next thirty 
years, and in 1847 (Carrun's Circular Orders of the Court of Nissanxat Adawlub, 
ed. 1856, p. 422) a form “ to be used in cases of statements directly at variance ^ 
with each other" was promulgated in the following terms ^ — 'Perjury, in 
having, on the 1st January 1847, intentionally and deliberately deposed, under 
a solemn declaration, taken Jnstead of an oath, before the 

ot , that (here enter the first statement), and in having 


1 , , . 


on the 13th February 1847, agaiil intentionally and deliberately deposed, under, 
a solemn declaration, taken instead of an oath, before the said 

(or any other Court), that (here enter the second statement), such state- 
ments being contradictory of each other, on a poin^ material to the issue of 
the case." ♦ ^ 


The question of proof of the offence of giving false evidence by con^kdic- 
tory statements was considered by the Indian Law [ 63 ] Commissioners in' 1847, 
and was noticed by them in para. 154 of their second and concluding Beport 
on the Indian Penal Code (Pari, Papers, 16th May 1848, Indian Law Commis- 
sion, 330) in these terms By Regulation III of 1826 of the Madras Code, 
a person wilfully and deliberately giving two contradictory depositions on oath 
is liable to be convicted of perjury, and to suffer the punishment prescribed 
for that offence. It has been decided (Bussell, vol. ii., p. 542) that, under the 
law of England, perjury cannot be legally charged and assigned by showing 
that the defendant did on two different occasions make certain depositions 


contradictory to each other, with an averment that each of them was made 
knowingly and deliberately, but without averring or showing in which of the 
two. deposition 8 the falsehood consisted; and we apprehend that under simjlar 
circunastances the offence of giving false evidence could not be so charged tinder 
clause* 168. We are strongly of opinion that ‘whoever in any stage of a judicial 
proceeding, being bound by an oath, or by a sanction tantamount to &n oath, 
to state the truth, gives a statement touching any point material to the 
result of such proceeding whfch directly and positively contradicts a statement 
touching the same point, given by him on oath, or under a sanction tantamount* 
to afi oath, in any stage of a judicial proceeding, at another time, * should 
(failing an v satisfactory explanf^tion of the coritradic^jbion to negative the inference 
of a corrupt intention) be liable to punishment. Under such circumstances, it is 
morally certain that the party has given a false statement on one or other of 
the two occasions, though it may be impossible to show positively which of 
-the contradictory statements is false. Both statements may perhaps be false, 
but one only can be true. It is possible, indeed, that the first statement may 
have been. false through an error or mistake, which has been corrected by sub- 
sequent information,^ and that the second contradicts the first because it 
contains the^trubh which had come to the knowledge of the party in the meantime. 
But when thA'e is no such allegation, nor any Explanation of the contradiction 
to negative the inference that the party at one time or theothgir has been guilty 
of stating on oath (or as it*may be)»a8 true what he knew to be false in <Jrde/ 
to deceive a" Court of Justice, on a point material to the question to 
[94] ,b© decided by the Court, we think the law should be so framed that he 
should net be able to escape from the punishmetit he wpuld well deserve. In 
the ease in question we do not see why the party who has giyen eontradictory 
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be charged wifcii^]j}S^ oi^iedi^ oi fialse evidence upyon each *; 
thehi; atiQoeesively — first, upon that lyWch fifom the^ circumstances there ia 
; Ij^ason b^sr think is most probably 4he false b*be» giving^ the other in evidence 
against him, which would throw ijpoa him tJhe onus of proving i(? to be false, 
•and if he succeeded in defending himself against that charge by means of such 
Ijroef, then upon that other statement as proved^ to be false by the evidence he 
had himself adduced. By this mode of proceeding a really guilty person could 
hardly escape* And a person who had such a defence as before supposed, 

, being able to show, for instance, that his second statement differed from the 
first because^he had ascertained in the meantime that the first statement was 
incorrect, would have a|i opportunity of clearing himself by given proof to 
s that effect. If necessary, k special Vule might* bo enacted to sa^action this 
mode of procedure."’ 

• The preparation of the Code of Criminal Procedure went on (under the 
same hands) pari passu with that of the Penal Code, and although the former 
Code was nob passed till nearly a year after the latter, the two Codes came 
into force on the same day, the 1st January 1862* The Code of Criminal 
Procedure contained in its 212ad seqjbiou a provision which iatisfied the 
requirements of the Indian ^jaw Commissioners as cited above. The provision 
was ifl^these terras: — “ When it appears to the Magisti*ate that the facts 
which can be established in evidence show the commission of one of two or 
more offences falling within the same section of the Indian Penal Code, bub it 


is doubtful which of such offences will be proved, the charge shall contain two 
or more heads charging respectively each of such offences accordingly.” And 
effect was further given to the terms of s. 242 by the terms of ss. 381 and 382 
of the Code. What happened in Bombay in the matter now before us I have 
been unable to discover ; but the Madras Court of Sudder Nizamat, in April 
1862, (the Madras Kegulation III of 1826 having been repealed as from 
the 1st January 1862, by Act XVII of 1862), the Calcutta Court in May 
[ 66 ] 1862, and the Agra Court in June 1862, failing apparently to notice the 
effect of ss. 242, 381 and 382 of 'the Code of Criminal Procedure, issued Circular 
Grders, informing the Courts subordinate to them that the mere making of con- 
tra(3ictory statements upon oath would not now constitute the offence of 
“ givin^false evidence,” or, as the Calcutta Court still called it, “ perjury.” The 
Calcutta Sudder Court was merged in the High Court in 1862, and cases soon 
afterwards began to be decided contrary to the terras of the Circular Order of 
*May 1862. At length, in 1866, a case in point, E, v. Zumeerun, 6 W. R., Cr., 65, 
came before a Bench of two Judges (Norman and Campi^ell, JJ.), wliich was* 
inclined to support the vie.w^of the law taken in the Circular Order, and was by 
them referred to a Full Bench for an authoritative ruling ; and the Full Bench 
(Norman and Campbell, JJ., doubting) held that where a witness intentionally 
makes two contradictory statements upon oath, and it is doubtful which of the 
two statements is false, he may bo convicted of the offence of giving f^olso 
evidence upon an alternative finding. PEACOCK, O.J., remarked : — “ I*have no 
doubt that there may be an alternative finding as well in a case in. which the 
evidence proves the commission of one of two offences falling witliin tht same 
section of the Penal Code, and it is doubtful whicli of sucli offences In^s been 
proved, as in one in which the evidence proves the commission of an offence fall- 
ing within one oi two seoJiions of the Penal Code, and iji is doubtfu] which of 
•such sections is applicable. ^ • • 

“ This appears to me to be quite clear w^hen s. 381 of the Code of Criminal * 
Procedure is read together with s. 242 and clause (5), s. 38;^ of th^t Code. 

A .swears before a Magistrate that he saw tlie prisoner kill li. The 
prifioner is committed to the Sessions for trial for murder* A on the trial swears. 
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‘ that he ^id not see the prisoneif kill B, ^nd the prisoner is acquitted. A is, m’* 
consequence, committed for trial for giving false evidence, and two chargeer 
ar<? framed against hini’ under s.* 542, Code ai Criminal Procedure :*— * 

1st. — -That he inbentiSnsLllfr ggLV§t false* evidence before the Magistrate by^ 

• swearing that he saw the prisoner kill B. 

• [S6] ‘ ‘ 2nd.-^ Ttfut he infentionally gave false evidence before the Sessions . 
Judge by swearing that he did not see the prisoner kill B. 

“ The Sessions Judge finds that the prisoner intentionally gave false evi- 
dence, but that it is doubtful whether the statement made beforq the Magistrate,* 
or that made before tlie Sessions Judge, was the Mse one. If the prisoner 
was innocent, and the statevnent before* the Magisirace was false, the prisoner 
has, in consequence, been improperly cmmitted for trial on a charge of 
murder, and has suffered all the degradation, annoyance, and anxiety 
of being committed on a false charge If the prisoner was guilty, and 
the witness, in consequence of bribery or other cause, has sworn falsely 
before the Sessions Judge, the administration o| justice has been de- 
feated, and a murderer has been acquitted. It is clear that, unless the , 
law is very defective, or we are to trifle with the administration of justice, A 
ought to be punished. It appears tome that the faw is not deficient, that 
the case is provided for by the Code of Criminal Procedure, whether it be read 
according to the strict letter orfaccording to its spirit. 

“ In such a case it would seem clear that the Magistrate was right in fram- 
ing a charge containing two heads, under s. 242. 

“The Sessions Judge would also be strictly within the letter as well as 
the spirit of ss. 381 and 382 (clause 5) in finding that A is guilty of the offence 
of ititentionally giving false evidence, and that he is guilty either of the offence 
specified in the first head or of the offence specified in the second head of thtj 
charge, and is convicted of an offence punishable under s. 193 of the Penal 
Code. The words in clause (5), s. 382, which follow the word ‘ namely,’ are 
cleaijy given only as an example, and it is clear that without an example of a 
case falling within the latter branch of s. 242, such a case falls within JiMe 
strict letter of clause (5), s. 382”. 

And Seton-KarR, J., said : — “I entirely concur with the learned Chief 
Justice. Indeed, 1 had always understood that our Court and the subordinate 
Courts acted on the principle laid down in the judgment with which I concur;,, 
and until this reference was made, I was not aware that there existed any very 
"serious doubts on the point. Indeed, unless Courts did and could return an 
alternative [57] finding in such cases of false evidence, the most disastrous 
consequences to the administration of justice would ensue. Violent crime and 
crime of all kinds would go unpunished, and the witnesses who had been bought 
off to deny their statements implicating the p^erpetrators of such violent or other 
Crimes \YOuld go unpunished also, I can conceive nothing more detrimental to 
society.” 

lilie sAme point was raised in the Madras High Court in May 1868 ; and 
that Court (BcoTLANOf G.J and COLliETT, J.) came to the same conclusion. The 
head-n5te oftiie case, B. v. Palany Chesty, 4 Mgd., H. G. E«p., 51, runs thus 
“ Proof of contradictory statements on oath, or s*olemn affirmation, without 
evidence to which ot theau is false, is sufficient to justify a 'conviction, upon* • 

• an alteimative iiading, of the onence of giving false evidence under s. 72 of the 

Indian Penal Code, and ss. 242, 381 and 382 of the Criminal Procedure Code.” 

• 

Pro)>osals for the amendment of the Code of Criminal Procedure were 

• shortly afterwards under discussion by the Legislature, and it is to be presumed 

* 
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’ 

* that the ciroumstances .which have .Jjeen set out above wcio befpre the ’ 
Oounoil, and were considered by it. Act X of 1872 wa^ passed in April 1872. 
in that Acf, the provisions of s'. 242 and 'the alternative form of finding 
^ given in s. 382 of the old Code w.^re npf re-enactsd ; but in plaice of them was 
enacted a section (455), which provided that — ** If a single act, or a set of acts, 

such a nature that it is doubtful which of several offence^ the facts whihh 
can be proved will constitute, the accused person may be charged with having 
committed any such offence, and any number of such charges may be tried at 
„once, or he may be charged in the alternative with having committed some- 
one of the said offences,”: — and a section (442) which provided that the charge 
might be in the form giyen in the third schedule to the Act, or to the like 
effect. That schedule contained a form for alternative charges qn s. 193, 
which runs thus : — “ That you, on or about the day of , 

at , in the course of the inquiry into , before 

, stated in evidence, 

that ‘ 

and that you, on or about* the day of , 

[ 88 ] at ■ , in the course of feho trial of i , before 

, , stated in evidence that ‘ 

^’''*^one of which statements you either knew or believed to be false, or did 
not believe to be true, and thereby committed an offence punishable under 
8, 193 of the Indian Penal Code, * 

In his note to s. 461 of Act X of 1872, \vhich took the place of s. 381 of 
Act XXV of 1861, Mr. Prinsep wrote (ed. 1873, p, 311) as follows : — This section 
does not provide for an alternative finding in a case in which it is doubtful of 
which of two offences under the same part of tlio same section the accused 
person is guilty ; for instance, a' case in which a person is charged with having 
intentionally given false evidence in making one statement, and again with the 
same offence in making a diametrically opposite statement. It has been 
usual to enter each of these offences in a separate head of the charge, and » 
for*sqme attempt to be made by the prosecution to prove one or other of t^iese 
o&onces, and for the Court of Session, if not satisfied with the evidence as to 
the truth or falseness of other statement, but still being satisfied from the 
contradiction that the accused is guilty of having intentionally given false 
evidence, to convict in the alternative form of find^ing. But though s. 461 does 
m^ot expressly provide for this procedure, it will be seen from a reference to the 
last form of charge giveii in schedule iii, that it is contemplated that such 
charges should be made in one charge, and not in two separate heads as here- 
tofore. Probafbly, therefore,* if any evidence is offered, or is likely to be offered 
in proof of the falseness or truth of one of such contradictory statements, a 
separate head of the charge will be made so as to provide for such offence, and 
the alternative form of charge will also be given.” 

The changes made by the new Code led to its being doubted it? Bengal 
whether B. v. Zumeerun, 6 W, E., Cr., 65, would stand, and the whole matter 
was therefore again fully considered by the Calcutta Courtjn April 1874. It was 
then held— iJ. v. Mahomed Hoomayoon Shav), 13 B. L. E^ 324, by a majm'ity of 
the Court (CoucH, C.J.,KE]kIP, Markby^ Gloveb, Aikslie, Pontifex,Biech, 
and Morris, JJ„) (Jachson and Phear, JI., dissenting) that a cqpviction of 
•giving [69] false evidence upon an alternative cbaffee is good, although it be not 
found which of the two statements charged is false ; and CouCH,* C.J., remark- 
ed : — “ It is material to notice that the charge does not allegg that the statement 
made on the 23rd of January 1873, was known or believed to be false, or not 
believed to be true. Nor does it allege that the statement made on the 13th of . 


39 



T JU1< DO '• ' qusbn-empbbss V. 

Febraa^^y 1873, waa known oi* believe^ to be false, or not believed to be true, 

It merely alleges tbaf one of the two statements set out in it was known oi^ 
believed to be false by, the accused, or not bijlieved by him to be trW’* c* 

** Upon this charge he was tried, ind in* the summing up of the Judge, the* 
jury were told, and very properly — ‘Before you can find him guilty, you njust 
be catisfied that lie mafldo one ot other ol the statements, contained in the charge* , 
knowing that such statement was false, and deliberately intending to make a false 
statement/ The majority of the jury found that the accused was guilty of the 
offence specified m the first and second heads of the charge, the offence speoi-* 
fied being an offence punishable under s 193 of the Penal Co(fe. After such a 
summing up, calling the attention of the jury tso^plainly to the necessity of 
thoir beimy satisfied that one or other of the statements was known to be 
false, and that the accused dolibbratcly intended to make a false statement, t 
think there can be no doubt that the offence of giving false evidence within the 
meaning of s. 191 of the Penal Code was committed on one or other of the 
occasions specified m the charge Then it appears to me that the only question 
is, was it necessary, in oivlor to make the conviction legal, that the jury should ^ 
find on whibh of the two occasiooKS* the offence was committed ? Doe«i the 
law in this country render that essential to a convioVion for giving false evj^nce ? 

“The 439th section of the Code of Criminal Procedure now in force 
requires that ‘ the cliarge shall state the offence with which the accused person 
is charged ’ , and the 440th, that ‘ the charge shall contain such particulars 
as to the time and place of the alleged offence, and the person against 
whom it was committed, as are reasonably sufficient to give notice to the 
accused person of the matter with which he is charged/ The charge in this 
case does that. It states what the offence ns, namely, that the accused 
[60] committed an offence punishable under s 193 of the Penal Code, and h 
contains such particulars as to the time and place as give sufficient notice to the 
accused of what he is chaigod with. He is told that by makingthe two state- 
menjis, one of which it is alleged he knew oi believed to bo false, or did not believe 

to be true, he committed an offence punishable under s. 193 * • ' 

• 

" Section 442 says that the charge may be in the form given in 4h0 3rd 
schedule to ohe Act In that schedule there is such a form of charge as was made 
against the accused m this case, and it appears to me that unless a conviction 
upon a charge so framed is allowed by law to be valid, the putting this form of* 
.charge in the scliedule was not only useless, but is also inconsistent with saying 
that the mry is requhea by the law to find and to state upon which of the two 
occasions mentioned in the charge the false evidence was given.' If the jury is 
required to state that, then two charges in the form No. 10 in the schedule 
would be proper. One would state that evidence was given on the 23rd of 
January# 1873, which the accused either knew or believed to be false, and the 
other wuuld state that evidence was given on the 13th of February 1873, which 
the accused either knew or believed fo be false. If it is required by the law 
that tWe lyry or the Court, while the trial is with assessors, should find distinctly 
on which of^the occasions the false statement was made* the alternative chargp 
given ih the schedule is perfectly useless. 

“ Again if it is necessary for the jury, in order that the conviction shall be , 
valid, to say which of the t\vo stataments is the false one, it is requiring the 
^ jury to find what is not alleged in the charge. All that the charge alleges is, 
that one of the statements was known or belived to be false, or not belivad 
to ha true, and that thereby the offence was committed. Such a charge being 
.a^thmized by the law, it appears tome that all which the Court has to find 
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• t6 sustain a con friction for giving false evidence is that the allegations in ft 
<* are proved. ^ 

In donsidering what the intention of- the Legislature was in making 
these provisions in the new Coy^e of priminal •Procedure, and ‘giving in the 
schedule this form of charge, I think it is important to see what, at the timeJbhieT 
^ Atit was passed, was the acknowledged state of. the law* It had been decided by 
a Pull Bench of [61] this Court that a conviction upon a charge of this descrip- 
tion was legal. That view of the law had been acted upon, undoubtedly, 

^ for some years in this Presidency. In Madras, as appears from the case of R, 
V. Palany X^heity, i Mad. H.C. Eep., 51, the same view of the law*^ was adopted, 
and it cannot be doubtedp that this decision was acted upon in that Presidency. 
We have no reported case in the llornbay High Court, and I do not desire to 
speak merely from memory as to what ws^s the practice in that Presidency. 
But in Madras and in Calcutta, and, my belief is, in Bombay also, the law was 
considered at the time this Act was passed to be, that a conviction of a person 
who was found to have intentionally made contradictory statements on oath 
or solemn affirmation was legal. I cannot think that the Legislature intended, 
by the way in which the new Code ha« been drawn, by the omiiiion of certain 
sections which are in the; old Code and the substitution of others, which 
prob*fa!fcly were supposed to be an improvement in the wording or arrange- 
ment of it, to alter the law as bo the offence of giving false evidence. That 
this charge, although called an alternative charge, and being so far altern- 
ative that two statements are set out in it when one offence only is alleged, 
namely, that the accused thereby, that is by making statements, one of which 
he knew or believed to be false, committed the offence, should bo considered as 
a charge of but one offence, and was to be dealt with by the jury as such, I 
think is shown by s. 452, whush says that there shall bo a separate charge for 
^very offence. 

“ It was argued that it would prejudice the accused in respect of his subse- 
quently pleading an acquittal or a conviction, if a conviction were allowed 
upon a charge framed as this is, and that lie might be tried again for making 
bn.e *or other of the statements which are the subject of the present .charge. 
Section 460 provides for a person who has once been tried for an offence, and 
convicJed or acquitted of such offence, not being liable to be tried again on the 
same facts for the same offence, nor for any other offence for which a different 
charge from the one made against him might *ha7e been made under s. 455. 
If the question should ever come before me — What is the eff'ect of acon^ictior^ 
or an [62] acquittal upon such a charge as this, I should hold that the accused 
could not be tried again foV.giving the evidences on eitlier occasion which is set 
out in the charge, for then he would be tried again on at least a part of the 
same facts as he had been tried upon before. 

“ I concur with my learned colleagues in thinking that the secoild past of 
s. 461 does not apply to this case. This is a charge of but one offence, and 
the conviction is a conviction of that offence, and need not specify, more than 
the offence of which the person accused is convicted. Here the jur^* found 
upon the facts proved before them that the accused^ committ^ an offence 
punishable under s. 193. It appears tp me that this finding is a good finding ; 
nor do I see that s. 2^7 as to the duties of the jujy interfere^ with ifc, or 
.prevents the fiftding being as it is. Section S^pT^says ‘ that it is the duty of 
the jury to decide which view of the facts is true, and then to return the verdict * 
which under such view ought, according to the direction ^of the Judge, to be 
returned.’ I understand this to mean that it is the duty of the jucy to find 
whether the view of the, facts that the accused made the two statements, that . 
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Skey such tha^ they could not both be true, and that he knew br bSlieved 
one of them to be false, ^ is true. I do not understand it as meaning that the 
jury have to select from a part 'of the change some of the facts^ and say 
whether the> are true. “ What is meant is the whole view of the facts alleged 
^against the accused, the view taken the prosecution which leads to the 
conclusion of his fguilt or the view which is set up on his behalf, and whigb 
woufd make him innocent. I do not feel at all pressed by the provisions of 
8. 257, It appears to me that this was a charge authorized by the law, and that 
the allegations in it, which are sufficient to support a conviction, have been 
found by the jury to he proved. If it is a good charge, nothing more is 
necessary to be found by the jury than that the allegations contained in 
it are true^ I cannot say -that it is a'n illegal charge, finding it, as I do, 
deliberately allowed by the Legislature, and inserted in the schedule which 
is referred to in s. 442.” 


As regards tlie point at issue, there is no material difterence between the 
present Code of Criminal Procedure (Act X of 1882) and the superseded Code 
(Act X of 1872). Section'^ 439 and 440 of [68] Act .X of 1872 have become 
ss. 221 and 2i2 of Act X of 1882 Section 554 of Act X of 1882, as compared 
with s. 442 of Act X of 1872, stands thus , • 

Section Act X of 1872. Section ojlt X of 188,^. 


The charge maj be in the form given iii The forms set forth in the 5th schedule, 
the 3id schedule of the Act, or tc the like with such variation as the circumstances of 
effect. each case require, shall be used for the res- 

pective purposes therein mentioned. 


The form of chaigo [No. XXVIII (4) of schedule V, Act X of 1882] 
corresponds with the form given in the 3rd schedule of Act X of 1872. 

The sum of the matter 1 take to be this — Every possible presumption irf 
favour of a leconoihaiion of the two statements should be made, and it must 
be found that they are absolutely ureconcilablo before a conviction can be had 
upon the ground that one of them is necessarily false. But when this is found, 
and if the person making the two absolutely contradictory statements is .dt 
sound mind, it seems to me plain that one of the two statements must Ije false, 
and that the peison making them cannot believe both of them to be true, but 
must know one of them to bq false , and if when making them he was legally 
bound by an oath, or by any express provision of law, to state the truth, he , 
^U8t,cas it seems to me, be guilty, as regaids one or the other of the two state- 
ments, of the crime of “giving faKe evidence.” And looking to the course 
which the law upon the subject has taken in India (3uring the past sixty years, 
and to the evident intention of the Legislature, 1 cannot doubt that the Code 
of Criminal Procedure has dispensed with the necessity of finding which of the 
two statements is false, and has empowered the Courts to convict alternatively. 

In the case now before us, Ghulet before Munahi Behan Lai, a Magistrate 
of the first class m the Aziamgarb District, on the 13th December 1883, deposed 
as lollbwa. — 

“ Wherv the pan'chayat w^as removed from the road to the kothara, five 
carts were standing near the large well, and th^ nim tree. The carbmen were 
cooking thpir food. T^iev were naked. They had' pothing but dhotis on. 1 
could r.ot see their pmses,^ they had their dhotis tied hfgh. When, the. 
*panchayat broke up, all of us came and [ 64 ] stood on the road. Harpal, 
ohaukidar, the accused, here present, asked the panches to listen to him. He 
then proivssed that we should take our food, and tlien assemble in the ‘ shisham * 
.grove, and rob the cartmen of their money. Sacha and I went hoifie to the 
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. * chaukf to take our food. 77ehal went 'to Bipat, his ‘samdhi's ’ house. , The rest 
, went northwards to Sarai Mohan with Harpal, where Sheopal and Harpal live. 

^ At seven gharis after nightfall, Sacha and I,, after taking our dinner, wenij to 
♦the shisham grove. When I got there, Ii found Harpal, Bikanu, Sheopal* 

• Dhuman, Sheo Tehal, Paltu and* Bipa% in the grove. We left that place an«i 
^c^me and stood near the road at a distance of 6 or 7 bjswasj to the west of the 

village of Bhira. Harpal then told us to waiJ while he went to see whether 
the carta had gone on or not. lie went and brought Gulzar and Sahai, and 
said that the carts had gone on. We all went after the carts ; Harpal would not 
lot us have anything to do with the carts while they wore within his cliaukidari 
circle, as he said he wouW be called to account for it. After this, we beat the 
cartmen with clubs near Barda. We all of us beat them. I did nc^t strike any 
one. The cartmen were knocked down. 1 saw two cartmen knocked 
down .... Harpal, Bikanu and Ghl/ar took the cartmen’s money 
, . . . It was 5 or G ghat is before dawn when the attack was made, and 

the money taken. The police station is less than a mile from the spot whoro 
the occurrence took p^aco. The cartmen wont there, but no one came. 
After rpbbing the money, wo all left thg main road and went by tjie road on the 
oast to Banjari Pokhri in the village of Bhira. There we shared the money. 
HarF%l, accused, gave mo Rs. 5, Sacha 5, and Bahai G , and Harpal, Bikanu and 
Sheopal took Ks. 20 each . . . Sacha and I took tlie money and went 

away. I left the other persons on the spot. 'Phe time was 3 qharis or Q,pa^ar 
before dawn. Than a Bard a is a kos from Baniari Pokhri. The place where 
the cartmen were beaten is less than a mile iiortli of the shisham grove. The 
grove is three rassts from the road. The money w^as taken out of three purses, 
of which Harpal had two, and Bikanu one, and the division was made at Banjar 
Pokhri. The persons named took away the purses with them. Those men 
(pointing to the accused) were the dacoits. I was standing at a distance of seven 
or eight paces from the carts on tlio north side. All the carts were in front of 
[65] me. The accused took the money from tho two last carts. My house is 
a kos from Bhira. To the West of Bliiia and to the right of tho road to the 
chsdvjct is a tank, T stayed at my house one ghari. The night was dar*k. 1 
can see 50 paces on a dark night. Banjari Pokhri is less than a mile on the 
north ^f Bhira .... Gulzar and Tehal struck at the cartmen witli their 
lathis. They struck tho cart drivers in the front carts, and did not molest the 
behind ones. 1 purchased gram, and spent the Us. 5 which I had received, I 

• purchased it from several shops.’' And in a deposition made in the Sessions 
Court at Azamgarh on’ the 20th March 1884, Ghulot said: — “ I was not 
concerned in the dacoity ^hioh took place near Barda. I know nothing about 
that dacoity. • I know notlling about the malfter charged against the accused 
now in Court.” 

Sahai, before the said Magistrate, on the 13th December 1883, deposed as 
follows : — ’ • 

“ In the evening at sunset, the panchayat rose, and proceeded to kothara 
Padarath Singh. On the road we saw five caits standing .... Aftftr com- 
ing to the road, Chirkut, Jaipal, Dhuman Siddhu, and Sur went.away home , 
all the others remained. Harpal, chEj^ukidar, accused now present, told all of 
us that the cartmen had.iiioney and that we might rolj them of it if we met in 
. thQ^shtsliam grcNe after’ taking our food. Mazljai* and Gulzar went home, and 
so did Sacha and Ghulet. Bipat wenl with Tehal to his house ; the others* 
went north in the direction of Sarai Mohan, where Hartal lives. Dhuman, 
Paltu, Sheo Tehal and Harpal went away. Then at midnight Harpjil came to 
the plaob, and first took Gulzar and Mazhar to the road towards west from 
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Bhira. T©hal, Bipat, Ghulet, Sacha, Dljuman, Paltu, Shao Tehal, Bikanu add 
Sheopal were standing ^ there. Harpal and Bikanu said that the carts were • 
moving on, and we had all better Itart. On the way, at the Siwana ctiauki, it^, 
was suggestefd Idiat the robbsry ^should tal^e place there, Gulzar said that 
they would get into trouble, and that there must be no plundering at ‘ 
thau place. We yv^ent, on to j^he confines of Barda, and then the robbery^ 
began. We all used our sticks at once. All of us were armed with 
sticks. The carlmen were beaten. Ghulet did not strike any one. I also 
[ 66 ] beat a cartman with my stick. Bikanu, Ilarpal, Gulzar, and Sheopal 
robbed the cartmen of their money. Having plundered thp riioney, they 
ran to the east, and passing by the outskirts of Bh^ra, they went to Banjari 
Pokhri. There the money was divided. Ilarpal anfl Bikanu divided the money. 

I received Es. 6, which were given me by Bikanu. One rupee was taken back 
again. Es. 5 were given to GhuWt, and Es. 5 to Sacha. All the other persons 
got Es. 6 each. Ilarpal, Bikanu, Sheopal, and Gulzar said that they would take 
Es. 20 each. I asked them why they had given me less. They said that wo 
were labourers, while they were road chaukidars and would be held to bo respon- 
sible for whatiiiad happened. Tlien I went home alone. The whole money was in , 
three network purses, two of which were in the hands of Bikanu and one was 

with Ilarpal The scone of the occurrence must be one kos from 

ham grove, or a little more. I left first When I left, it must have been 

about a pahar before daybreak. ' When the attack took place, it must have been 
about 6 gharis before daybreak. The sheet now sbowm me belongs to me. 

It is stained with the oil of ray head, and it was stained somewhat with the 
oil of tiie carts at the time of the attack. The red stains on the sheet were 
caused by blood at the time of assault. Banjari Pokhri must be one kos to the 
north of the place where the attack took place ayd less than a mile from mauza 
Bhira I took my money from Banjari Pokhri and went away first. At tht^ 
time of the attack, Ghulet was ten paces behind all the carts. And in a 
deposition made in the Court of Session on the 20th March 1884, Sabai said : — 

I know nothing of the Barda dacoity. I know nothing about the matter 
charged against the accused in Court. ” • * , 

Pfimd facie these statements are absolutely ii reconcilable. I would thete- 
fore sanction the prosecution of Gimlet and Sahai on alternative changes for 
the offence of giving false evidence on the occasions and in the statements set 
out above. 

Straight, Offg. C.J . — The elaborate and exhaustive order of my brother ♦ 
DuTHOIT satisfies mo that my judgment in Empress v. Niaz Ah, I.L E., 5 All,, 

17, was erroneous. In expressing the views 1 gave utterance to therein, I 
enunciated what I believed to Me and still believe [67] to he the rfile of English 
law upon the subject. Unfortunately, my attention was not called either to 
the rulings of the Courts of ludia, to which my brother DUTHOTT has referred 
at length, nor was it directed to the lorm. in the schedule of the Criminal 
Prooedufo Code v^hich expressly provides for the forming of alternative charges 
of giving false evidence. It goes without saying, that had 1 been aware of the 
two FMl Bencii decisions of the Calcutta Court, 1 should have hesitated before 
differing' with such higVi authorities, and should have felt bound, had I diffeied 
to enter fully and explicitly into rpy reasons for doing so. No useful 
purpose wpuld be sei;ved by my now discussing *tbe rulings of the English 
Courts vvJiich were present to ipy mind at the time 1 gave judgment in the case . * 
of Nioa^ AU, E L. R., 5 All., 17. As^I agree with my brother Duthoit, that 
they are inapplicable in this country, it is enough for me to say that I concur 
in the order bo nroposes. 
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" NOTES. • 

• of the offence of perjury is 'Aat the two contradictory statements, of which 

f to be false, must be irreooncileable«[-~(1910) 86 ; (1911) 13 1.0,, 

*316 : 5 S.L.K., 129 ; (1904) 28 Bom., 53S : 6 Bom. L.R!, 379 (note also the remarks of AS?foN, 
J.atp. 654). ^ • * , • 

The conviction was held legal, eventhough the two contradictory st<atoments were in ontf 
the same deposition : — (1902) 26 Mad.', 55. But see also the dissenting judgmdht of 
•Sir V. BHASHYAM AYYANCMR, J in that case.) • * * y J S , 
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The 7th August, 1884. 

^ Present : 

Mr. Justice Maiimood and Mr. Justice Duthoit. 


Queen “Erapl’ess 
versus 

Kandhaia and others. 

Arrest Qf. per son required to give security Jor good behaviour — Escape from such 
arrest — Conviction for suqh escape illegal — Act XLV of 1860 {Penal Code), 

'h.s.s. 40, 225 — Criminal Procedure Code, ss. 55, 110, 117, 118. 

An order was issued to a police olficer directing him to arrest K under s. 55* of the 

Criminal Procedure Code, as a person of bad livelihood* K, with the assistance of three 
others, resisted apprehension and escaped. 

Held, that K was not charged with an “ohonce” within th(^ meaning of that term as 
defined in s. 40 of the Penal Code, and that consequently no offence made punishable by 
8, 224t or s. 225 of the Penal Code had been committed in connection with his evasion of 
arrest. Empress v. Shasti CUnrn Mapit, I. L. R., 8 Cal., 331, followed. 

The facts of this case are sufficiently stated for the purposes of this report in 
the judgment of the Court. 

The Junior Government' Pleader (Babu Dioarka Naih Banerji), for the 
Crown (Appellant). • 

• *Mr. Simeon, for the Eospondents. 

The Court (MahMOOD and Duthoit, JJ.) delivered the following 

judgment; — 

Duthoit, J. — This is an appeal under the provisions of s. 417 of the Code 
of Criminal Procedure. 

• _ _ 

Arrest of vagabonds, * [Sec. 55 :- -Any officer in charge of a Police-station may, iii 
habitual robbers, &c, like manner, arrest or cause to be arrested — 

(rt) any pprson found taSiung precautions to con-cjjal his presence within the limits of 
such station, under circumstances which afford reason to believe that he is taking such 
precautions with a view to committing a cognizable offence ; or 

(6) any person within the limits of such station who has no ostensible means of 
subsistence, or who cannot give a satisfactory account of himself ; or 

(c) any person who is by repute an habitual robber, house-breaker or thief, or aji habituatl 
receiver of stolen property knowing it to be stolen, or who by repute habitually commits 
extortion or in order to the committing of extortion habitually puts or attempts to put per- 
sons in fear of injury, * , • 

t [Sec. 224 : — Whoever intentionally offers any resistance or •illegal obstruction to the 

• „ . ^ . .. lawful apprehension of himself for any offened with which he 

Resistance or obstruction or of which ho has been con vict5i, or escapes or 

by a person to his lawful to escape from any custodiy in which hp is lawfully 

^apprenension. • detained for any such offenge, •shall be punished with imprison- 

ment of either description for a term which may extend to two years, or.with fine or with , 
both. 

Explanation. — The punishment in this section is in addition to the punishment for 
which the person to be apprehended or detained in custody liable for the offence with 
which he was charged, or of which he was convicted.] 
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[68](For its purposes the facts may^be thus stated : — 
t On various dates iniSeptembey* and November 1883, the police iiuthorities 
of the Banda district represented that in mau;!sa Ehaudia there resided Ejandhaia i 
and other persofts of bad li\felihdbd, and that unless measures for restraining 
tho^e persons were taken, serious offences against property in the neighbourhood 
were to be apprehended. » * < 

On the 8th December 1883, an order was issued by Saiad Sadik Husain, 
a Magistrate exercising first class powers, to the ofiScer in charge of the Police 
Station of Khunna in the following terms : — , 

Charge s. 65, Act X of 1882 . — Government v. ^andhata, Brahman, and 
Bhawani, Nair, residents of mauza Khandia. «» 

After perusal of the Special Diary noted above, and of the order of the 
Magistrate of the District of Banda, dated the 1st December 1883, you are 
hereby directed to send up (chalan) the case in due form (hash zabta) with 
proof in support of it.” 

On receipt of this order, on the 9th December 1883, the Head Constable 
in charge of ihe Police Station of Khunna gave to Salig Bam, one* of the 
constables of tho station, an order in writing directing him to arrest KandhUia. 
Armed with this document, Salig Bam arrested Kandhaia. Kandhaia rested 
his apprehension, and, with the assistance of ^lohan, Paltu, and Sewak, escaped 
from the grasp of the constabfe and fled. This is admitted by the learned 
pleader who has defended tho appeal. The evidence for tho prosecution goes 
to show — this, however, is denied by the learned pleader for the respondents — 
that, in the course of the escape and rescue, Kandhaia struck the constable 
with a stick, and Mohan, Paltu, and Sewak hustled him. Later in the day, 
Kandhaia's arrest was effected by a party which came from tho police station 
for the purpose. • 

On the 17th December, the Magistrate (Saiad Sadik Husain) held that 
there was no sufficient reason for requiring security for good behaviour to be 
furnished by Kandhaia and Bhawani. Kandhia and Bhawani were therefore 
discharged. But proceedings were immediately afterwards taken against Kand- 
haia, Mohan, Paltu, and Sewak, with reference to the events of the 9tb Decem- 
[69]ber 1883. Evidence on behalf of the prosecution was reoordecl, and 
charges were framed in these terms 

I, Saiad Sadik Husain, Magistrate, First Class, hereby charge you « 
l^andbaia, Paltu, Mohan, and Sewak, with the following offences . — 

On or about the 10th December 1883, at maiura Khandia, you Kandhaia 
committed an offence under st 224, Indian Pen&l Code, viz., T;he offence of 
escaping from lawful custody, and you Paltu, Mohan, and Sewak, an offence 
under s. 225, viz , the offence of rescuing Kandhaia from lawful custody, and 
of offering resistance. Therefore you Kandhaia have committed an offence 
punishable under s. 224, and you Paltu, Mohan, and Sewak, an offence punish- 
able under s, 225 of the Indian Penal Code, and these offences are triable by 
my CcKirti^and I hereby,” ko. 

The wituesses natned by the accused persons for their defence were not 
summoned , bait, on the 25th December 1883t the^ case was disposed of by a 
finding, th^ substantial^portion of which is to the following effect : — 

The police had on foi^iner occasions made inquiries regarding Kandhaia* 

* accused undoi^ s. 65, Act X of 1882, and the Court ordered that the accused 
should be arrested , and sent up with the evidence against him. The police 
deputed Salig Bam, constable, for the purpose. Kandhaia, accused, after 
having been arrested by Salig Bam, constable, escaped from custody, and Paltu, 
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Mohau, and Sewak, rescued him. ^^The proceedings instituted uijder s. 66, 

• Act X of 1882, were struck off by th’e Court for want^of proof, and the accused 

• acquitted. The pleader for the accuSed in this case has raised the legal 
objection that, under ss. 224 ayd 22^ it i» necessary* that the ateoused should 
have been charged with, or convicted of, some offence. Had the accused 

^ oemmitted any offence and escaped from lawful custpdy, pr given assistlince 
in rescuing offenders, they could be charged under ss, 224 and 225 dt the 
Indian Penal Code ; otherwise they cannot be so charged ; and as, under s. 40, 

^ Act XLV of 1860, the charge under s. 55, Act X of 1882, does not come within 
the definition ^f an offence, it is no offence if Kandiiaia accused escaped from 
custody, or Palfcu, Mohan, and Sewak rescued him, even supposing that they 
[70] did so. Moreover, tfo require a man to enter into recognizances or to 
furnish security for good behaviour, under s. 55, Act X of 1882, is not one of 
the punishments prescribed by the Indian IPenal Code, nor is it a punishment 
under any special or local law. This point was discussed on two days. After 
due consideration, I am also of opinion that the charge under s. 55, Act X of 
1882, may result in cjUling for security for good behaviour, or in requiring a 
man to -enter into recognizances to keep tho peace, and this is^not one of the 
punishments prescribed bv, the Indian Penal Code. Moreover, the charge under 
8. 55,%Act X of 1882, was not proved against Kandhaia accused ; the investiga- 
tions made by the police were useless, and their report was wholly false. When 
the accused were not charged with or convicted of any offence, no charge can 
be brought against them under s. 224 or s. 225 of the Indian Penal Code. 
It is therefore ordered that tfie accused bo acquitted, and the case be struck 
off the list.” 

In appeal to this Court, it is contended that the Magistral© was wrong in 
holding that Kandhaia and the other accused persons did not commit offences 
•punishable under ss. 224 and 225 of the Indian Penal Code respectively, and 
that, at any rate, they should have been convicted of the offence made punish- 
able by s. 353 of the Indian Penal Code a section which had been alleged 
against them by the prosecution. . 

• * Section 225 ot the Indian Penal Code provides that “whoever intentionally 
offers any resistance or illegal obstruction to the lawful apprehension of any 

other person for an offence shall be punished.” &c. Unless, 

therefore, Kandhaia was charged with an offence^ there could be no valid 
conviction of him under s, 224 of the Indian Penai Code, nor of his companions 
under s. 225. 

For the purposes of ss. 224 and 225 of the Indian Penal Code, offence 
is defined in* s. 40 of that Code (as amended by s. 2, Act XXVII of 1870) as 
“a thing punishable under this Code, or under any special or local law as here- 
inafter defined”; and s. 41 defines a “ special law” as “ law applicable to a 
particular subject.” 

Act X of 1882 is therefore a “special law,” and it has been suggested that 
inasmuch as to require security to be furnished in [71] tho terms of 
8. 118 of Act X of 1882 is to cast upon a man a burden which not upfroquently 
compels him to pay money by way of interest or otheftrwise, and^ in default of 
"discharge of the burden, riders liable to imprisonraeni, ah order 

directing a person to gutnish security for good behaviour is equivalent to 
* declaring such* person guilty of an offence ; and that the requirements of s. 40 
of the Indian Penal Code are therefore satisfietJ in the case of a person who has 
been arrested in the terms of s. 56 of the Code of Criminal Procedure. 

We, are of opinion that this argument is erroneous , for the penal Code 
defines an offence as a “ thing punishable and (a) a “ thing ” (c/., ss. 32 and 
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33 of the pode) must be an act^ ov a series of illegal actSj or an illegal onitssiofi^ 
or a series of illegal omissions ; orj to use the words of Mr. Bentham, we « 
^ give, the name of offence fo every a6t which we think ought to be prohibited by 
reason of some e?/il which it prodt>3es or tendj to produce (&) ‘ punishable ” 
must mean that the commission or omission of the act, the commission or ' 
omiifsion of whicif;[ is prohibited, renders the person who commits or omits <t^ 
liable to the sanction of the law, — i.e,, to “punishment." 

But, for the purposes of an order under s. 118 of the Code of Criminal 
Procedure, evidence of the commission or omission of an act is not necessary — * 
proof of general repute (s. 117 of the Code) is all that is reqhired — and the 
order calling upon a person to furnish security is^wliat Mr. Bentham calls a 
preventive* remedy," as contrasted with a “ penal remedy" or a “ punishment." 
Mr. Bentham defines ''punishment*'* as “an evil resulting to an individual from 
the direct intention of another, on account of some act that appears to have 
been done or omitted and ho adds : — “ An evil resulting to an individual, 
although it be from the direct intention of another, if it be not on account of 
some act that has been done or omitted, is not a ‘imnishment.’ " Section 110 of 
the Code of Criminal Procedure does not*‘8et out any act, the omission dr com- 
mission of which renders the person committing or emitting it liable to punish- 
ment ; nor ought a Magistrate, when passing an order in the terms of s. T18 of 
the Code of Criminal Proceduiie, to have any direct intention of inflicting 
punishment ; for the object [72] of s. 118 of the Code of Criminal Procedure 
i8,to use the words of Macpkerson, J., in Umbica Proshad's case, 1 Cal. L. B., 
271, “ tlie prevention, not the punishment, of crime ; and, with that object, it 
authorizes Magistrates to take from certain persons good and sufficient secu- 
rity for their good behaviour. But it is solely for the purpose of securing good 
behaviour that " the section “ can be used ; and fl-ny attempt to use it for the 
purpose of punislimenfc for past offences is wrong, and not sanctioned by the law."* 

We must hold, tlierefore, that Kandhaia was not charged with an offence 
within the meaning of that term as defined in s. 40 of the Indian Penal Code, 
and consequently that no offence made punishable by s. 224 or s. 225 of tfia 
Indian Penal Code was committed in connection with his evasion of arrest. 
With the apparent anomaly of providing in s. 55 of the Code of CAminal 
Procedure for the arrest of the persons described in [h) and (c) of that section, 
and of making no provision -similar to those of s. 651 of the Cede of Civil 
Procedure, and of s. 225-A of the Indian Penal Code (s. 9, Act XXVII of * 
1870), ‘for punishing them for breaking their arrest, we are not here concerned. 
Our duty it. to administer the law as it stands ; and we have the satisfaction of 
noting that the Calcutta Court— T/ie Empress v, Sfiasti Churn Napit,l. L. E., 

8 Cal., 331 — has taken the same view of the law as we do. 

So much as regards the acquittal under ss. 224 and 225 of the Indian 
Penal Ccyie. 

As regards the omission to try the accused persons on a charge under 
s. 353 df thjd Indian Penal Code, we observe that if, in the terms of s, 56 of the 
Code of Criminal ProeSdure, an order for the arrest of Kandhaia was given to* 
Salig Bam by Ifis superior officer, and if, in the execution of his duty in carrying 
out that ordpr, criminal ^orce was used to him, an otfonce made punishable by 
s. 353 of the Indian Penal Oode^vas committed by the persons who used such • 
force. We think that the Magistrate should have tried the accused persons 
under s. 353 of the Indian Penal Code. But the record is at present incomplete, 
as the witi^esses for the defence have not been examined. We reverse the finding 
of acquittali and direct a re-trial of the accused on a charge under s. 353 of the 
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ETS] Penal Code by the Magistrate the ]?anda District, or by such other 
Magistrate of that district, other Jihan Saiad Sadik Husain, whom 
tj^ie Magi^r^te of the District may* nominate fcJr the putvpose. * 


NOTES. 

[Approved in (1886) 9 All., 452, ] 

, [7 All. 73] 

Ai^PELLATE CIVIL. 

The 7th August, 1884, 

Present : 

Mr. Justice Straight, Offg. Chief Justice, 

AND Mr, Justice Mahmood. 

Ghaziclin Decree-holder 

versus 

Fakir Bakhsii Judgment-Debtor. 

Execution of decree — Civil Procedure Code, 59 . 248, 214 (c), 545 — Order 
in stay of execution a matter “ relaUnq to ereciUion ” of decree — 

Order appealable— ^Order restoring judgment-debtor to 

• ' j)ossesston after e.recntwn — Order illegal. 

The provisions of s. ‘i44t of the Civil Procedure Code govern oquiilly the procedure of the 
Court which pa.ssed the decree, when executing such decree, and the Court to which the 
deoroe sent for execution. Cooke v. Ihseeha Beehee, N.-W. P. IT. C. Rep., 1874, p.’lSl, 
re^rred to. ^ * 

All orders staying execution of decrees, whether passed by the Court which passed the 
decree, or by the Court bo which it is sent for execution, are “ questions arising between the 
parties to the suit in which the decree was passed, and re^^xbiug to the execution ” thereof, 
^ithin the meaning of s. ‘244 (c) of the Civil Procedure Code, and, as such, appealable, 
irrespective of the provisions of s. 688. Ki istomohiny Dossee v. Bama Churn. Nag Choio^hry, 

I. £ 1 . R., 7 Oal., 733, and Lmkmeepiit Singh v. Sita Nath Doss, I. L. R., 8 Cal., 477, 
followed. • • • 

* Pirst Appeals Nos. 24 and 25 of 1884, from orders of Babu Ram Kali Ohaudhri, 
Subordinate Judge of Allahabad, dated the 4th March and 18th March 1884. 

i. V j -j j T [Sec. 244 : — The following questions shall bo deterrainpd , 

Questions to be decided ^ executing a decree and not by ficparate 

by Court executing decree. („»H,oly)- 

{a) questions regarding the amount of any mesne profits as to which the* decree has 
directed inquiry ; • 

(6) questions regarding the amount of any mesne profits or interest whigh the decree 
ha’s made payable in respect of the^ subject -|natter of a suit, between tjjo date*of its 
institution and the execution of* the decree, or the expiration of three years from the date 
of the decree ; • • • * . . * 

• -(c) any other questions arising between the gartiee ^o*ho suit in which the decree was 
passed, or their representatives, and relating to the execution, discharge • or satisfaction 
of the decree. 

Nothing in this section shall be deemed to bar a separate silit for mesne profits 
accruing beUveen the institution of the first suit and the execution of the decree therein, 
where such profits are not dealt with by such decree. ] 


4 ALL.— 7 
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The ^v^idest moanmg should be attach64.to olauee (c) of s. 244 of the pivil j^rooedure** 
Coda, 80 as to enable the Cf^urt of First Instance and the Court of Appeal to adjudicate upoa 
alFkinds of questions arisyig between the parties tcf a decree and relating to its e!&ecution. . 

There is *no ‘provision in the la%^ whj.ch empowers the Court passing a decree to sot 
^ as^e the proceedings under which the decroe>holder has already been placed in possession in* 
execution of his dscree.i The prc^visions of s. 243 of the Civil Procedure Code have 
reference to a case in which execution has already been carried out, and the decree-holder • 
placed in possession of the property decreed to him. 

On the 24th December 1883, Chauharja Bakhsh Ringh^ and others^ 
mortgagors, obtained in the Court of the Subordinate Judg^a decree against 
Fakir Bakhsh, mortgagee, for redemption of mprtjgage and possession of the 
mortgaged lands, conditioned on their depositing in Court Bs. 3,328 within one 
month from [74] the date of* such decree. The decree-holders fulfilled the 
above-mentioned condition by paying the required amount into Court on the 
8th January 1884, and on the 22nd February 1884, they applied to execute 
their decree by giving them possession. On the same day, an order was passed 
for delivery .of possession, and, on the 4th March 1884, the Amin forwarded 
a dakhalncPina reporting that possdhsion had been given to th6 decree- • 
holders, which reached the Court on the 6th of the same month. Meanwhile, 
on the 29th February, the judgment-debtor, intimating his intention appeal 
to the High Court from the dep.ree of the 24th December 1883, and expressing 
his readiness to furnish security, had applied to the Court for stay of execution 
“ till the expiry of the time allowed for appeal, or the final disposal of the 
appeal,'’ and on the 4th March 1884, the following order was passed : — “ That 
under s. 545 of Act XIV of 1882 the execution-proceedings be stayed, provided 
that the applicant furnishes security to the extent of one year’s profits on or 
before the 14th March 1884. and that as an ordftr has already been issued for the 
execution of the decree, a second order be issued directing the Amin to stay the 
proceedings of the delivery of possession till further orders, and to submit a 
report to the effect that these orders have been carried out.” It will be noticed 
that this order was made on the same day as that on which the Amin reported 
to the Court that possession had been given to the decree-holders. The seedbd 
order reached the Amin on the 8th March 1884, and he reported what had 
already been notified, namely, that he had already given possession.* On the 
18th March, that is, four days beyond the time named in the order of 4th 
March, the judgment-debtor deposited Es. 370-6-0 as representing one year’s 
promts; and thereupon the Subordinate Judge ordered that the judgment-debtor 
be restored by the Amin to possession. From this order of the 18th of March, 
and the former order of the 4th of March, Ghazideen, one of the decree-holders, 
now appealed to the High Court. 

Muushi Hanuman Prasad and Munshi Bam Prasad, for the Appellant. 

, ^ Pandit Aj'odhia Nath and the Junior Government Pleader (Babu Dwarha 

Nath Banarji), for the Eespondent. 

[78lThe Court (Straight, Offg. C.J., and Mahmood, J.) delivered the 
following judgment : — 

Mahmood, J. — Nve have not yet entered upon a consideration of the pleas, 
as a preliminary objection to our entertainteg tjbe appeal has been taken by * 
the learned pleader f#r the respondent. His contention ii^ substance is that 
the orders of the 4tb and* l^th March having been parsed in advertence to ’ 
the second jparagraph of s. 546 of the Code, and not being orders in execution, 
but in stay of execution of the decree, were not within s. 244, and not being 
speoiall^ appealable under s. 688 are not appealable at all. And it is further 
urged by him that an application to stay execution is in terms a prohibition 
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'‘to t*he applioability of s. 244, and, it is said, how*can such an application involve 
any question “ relating to the execution ** of tbe decree-within the meaning of 
clause (c)*ofthat section, when its Very object ft to suspend execution ? ® 

^ We have taken time to consider the contention, which at first sight seemed 
somewiiat plausible, but, on consideration, we think its force is mere 
ap^iarent than real. It seems to us that the arguitheur rests upon -^an 
' erroneous construction of the expression “ Court which passed the decree ” in 
8. 645 of the Code, and a too limited view of the scope of s. 244. 

The chaptej on execution of decrees in the Civil Procedure Code begins 
with s. 223, the first paragraph of which lays down the general rule that “ a 
decree may be executed either by the Court which passed it or by thp Court to 
which it is sent for execution ; ” and s. 228 lays down that the Court execut- 
ing a decree sent to it under this chapter shall have the same powers in execut- 
ing such decree as if it had been passed by itself." It is clear from these 
provisions that the functions of “ the Court executing a decree"' may be discharged 
either by the Court which passed it or by the Court to which the decree has 
been trapsferred for execution ; and, ip order to prescribe the sjjope of those 
functions, s. 244 defines the questions to be “ determined by order of the Court 
execufri^-a decree, and not by a separate suit." The provisions of the section 
are general, and they certainly do not aim at drawing a distinction between 
‘‘the Court which passed the decree" [76] an?l “the Court executing it," for 
both qualifications may be possessed by the same Court. 

The subject of staying execution of decree is dealt with in the Code in 
two separate places ; but this circumstance does not involve the soundness of 
the proposition relied upon by the learned pleader for the respondent, that an 
order staying execution does nst fall within the purview of the general section 
244, which as we have shown, governs equally the procedure of the Court which 
passed the decree, when executing such decree, and the Court to which the 
decree is sent for execution. In connection with this subject, ss. 239, 240, 
242^and 243 must be read with ss. 545 and 546, and indeed they might perhaps 
have itiore properly appeared together and in the same part of the Code. The 
use of the phrase “ Court which passed the decree " in s. 545 does not o{ itself 
necessarily exclude the Court executing the decree, for it may itself he such 
Court ; but it does exclude the Court to which execution of a decree has been 
transferred, for that Court is not the Court which’ passed the decree. In other 
^ords it does not follow as a necessary consequence from the application under 
the second paragraph of s. 545 for stay of execution, having to be made to 
the “Court whiph passed thc^decree," that such p,pplication must be something 
other than a matter “ relating to the execution " within the meaning of 
s. 244 (c). And this construction is supported by the fact that s. 239 of the 
Code provides for cases in which, though a decree has entered upon the stage 
of execution, after its transfer to Another Court, the Court that passed^it, qud ’ 
such Court, has still power to order stay of execution, or to make any order 
relating to the decree or execution, which might have been made by dtsell if it 
had issued execution, or if application for execution had teen made to it ; and 
any order it may pass “ in relation to the execution of such decree" shTall be^bind- 
ing on the Court to which tjie dbcree was sent for execution (s. 2*42). To put 
the matter briefly^ it may be said that the transfer of a decree to another Court 
for execution, amounts to a qualified delegation tfie powers possessed by the 
Court that passed the decree, in discharging its functions relating to the 
execution of that decree. Such delegation is, however, net complete, nor 
does it entirely divest the Court which transfers the decree of its powers and 
funo-C773tions “ in relation to the execution of such decree," for under ss 239 • 



7 All. 78 (JHAZIDIN V. FAKIR BAKHSH tl884l • • , • 

• * * t . 

and 24^ the higher authority *in some, matters still rests with, that Court, 
notwithstanding the tuansfer. !^ndeed a comparison of the various sections* 
sbdws that the powei^ as to stay of fixectition conferred by 8S> 545 and 64^ 
upon the CSurt which pas^ied Hhe ^cree •are analogous to similar powers 
'conferred by ss. 239 and 210 upon the Court to which the decree is sent for* 
exepution, both swch Courts having in common the qualification of being th^ 
Court executing a decree,” within the meaning of s. 244. The powers are 
similar in kind, though different in minor details. Indeed, so strong is the 
analogy, that the provisions of s. 243, which relate to stay of execution, 
pending suit between the decree-holder and the judgment-debtor,* would seem 
to be common both to the Court which passed the iecree and the Court to 
which it it sent for execution. Such was the rufing of this Court in the case 
of CooJc/i V. Iliseeba Beebec, N.-V^. P. H, C. Rep., 1874, p. 181. 

For these reasons, the argument of the learned pleader for the respondent 
fails, so far as it aims at drawing a generic distinction between orders staying 
execution passed by the Court which passed the decree and similar orders 
passed by yie Court to which the decree is senl; for execution. Nor do 
we think tbstt the second part of the Idarned pleader’s argument is sound. It • 
is true that the object of an order staying execiAtion is to suspend execution, 
but this circumstance is far from showing that such an order is not a ^hestion 
“ relating to the execution” of the decree within the meaning of s. 244 (c)of the 
Civil Procedure Code. If the lirgument wore sound, d fortiori w^ould the propo- 
sition be true that an order dismissing an application for execution as barred by 
limitation is a rnafter not “ relating to the execution of the decree,” for whilst, 
in the one case, execution of the decree is temporarily suspended, in the other it 
is absolutely prohibited; and, whilst the learned pleader does not go to the extent 
of contending that the latter proposition is tensfble, his argument falls short of 
explaining the anomaly which the logical consequence of his reasoning involves. 

We have, therefore, no hesitation in holding that all orders staying 
execution of decrees, whether passed by the Court which [78] passed the 
decree, or by the Court to which it is sent for execution, are “ questions arising 
betweeq the parties to the suit in which the decree was passed, and relating 
to the execution ” thereof, within the meaning of s. 244 (c), and,^a8 such, 
appealable, irrespective of the provisions of s. 588 of the Civil Procedure Code. 
Such was the view taken by .the Calcutta High Court in Kristomohiny Dossee 
V. Baina Churn Nag Chou'dhry, I. L. R., 7 Cal., 733, in connection with aq 
, erdef staying execution under s, 243 ; and again in Luchmeeput Singh v. Sita 
Nath Poss, I. L, R., 8 Cal., 477, which was an appeal from an order made by 
the Courc which passed tlie decree, and in which the execution was pending, 
requiring the decree-holder to give security under the provisions of s. 546 of the 
Civil Procedure Code. It is hardly necessary to add that the ratio decidendi of 
these two rulings is equally applicable to a case like the present, wherein the 
'orders tinder appeal purport to have been made under a. 545 of the Code. 

W© are of opinion that the widest meaning should be attached to clause 
(c) of» s. .244, so as to enable the Court of First Instance and the Court of 
Appeal to adjudicate^upon all kinds of questions arising between the parties 
to a decree,, and relating to its execybion. ^nd as a result of this view, we 
shall hear these cases^on the merits of the pleas ufgjed in appeal. * 

[The Court, after hearqiig the^ cases, was of opinion that the pleas urged * 
in appeal must prevail, and continued as follows : — ] » 

It appears that before the order of the 4th March 1884 was passed, the 
order oftthe Subordinate Judge, dated the 22nd of February 1884, l^ad already 
beem carried out by the Amin, and possession of the decreed property had 
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••alr6adyi)een delivered to the decree-hojder-app^llant. The decree had, there- 
fore, been already executed, and the order of the Suboi;dinate Judge, dated the 
^8th March *'1884, directing that the judgment'-debtor be , restored to possession, 
was therefore illegal. There is no provision in Jartv which empowers the Court 
“passing the decree to set aside the proceedings under which the decree-holder 
Ijas* already been placed in possession in ej^pcution oof the decree. Tl^e 
provisions of s. 243 of the Civil Procedure Code aro limited to staying 
[79] execution of decrees, and they have no reference to a case like the pre- 
sent, in which execution had already been carried out, and the decree-holder 
placed in po^ession of the property decreed to him. The same principle would 
apply to the case of a moniy-decree which had already been satisfied in execu- 
tion. Indeed, an order such 'as the order of the 18th March in this ca.se cannot 
be described- as an order staying execution of a decree, for the execution had 
already taken place. 

Upon the application of the decree- holder- appellant this Court, by its 
order of the 20th March 1884, stayed the Subordinate Judge’s order of the 
18th March, and the decree-holder is therefore still in possession, and the 
decree under which he obtained possession is the subject of an apj^eal which is 
now pending in this Court, 

Un^Ier the circumstances of this case, we decree both the appeals, and set 
aside the lower Court’s orders, dated the 4th a^d 18th March 1884, costs in 
both the Courts to be paid by the judgment-debtor-respondent. 

Appeals alloived. 


NOTES. 

(The ruling in this case has bc^n approved in the following cases ; — 20 Mad., 306 ; 18 
M%d., 26 ; 14 Mad., 99 ; 16 All., 129 ; 11 Bom.. 57 ; 12 Cal., 024 ; 13 Cal., 111.] 


[7 All. 79] 

FULL BENCH. 


The 14th July, IS 64. 

Present : 

^Mr. Justice Straight, Offg. Chief Justice,’ Mr. Justice Oldfield, 
Mr. Justice Brodhurst, Mr. Justice Mahmood, and 

Mr. Justice Duthott. 

• ' • * 

Daraodar Das Plaintiff 

versus 

Gokal Chand and others Defendants.* 

Practice — Civil Procedure Code, s. 6S — Rejection, etc., of plaint at a daie 

subsequent to first hearing. * j 

• ** 
Held, (OLDFIELD, J., di.«.senting),that, under s. 53 of the Civil Proceduro'^Code, a plaint 

can be rejected, returned for amotidment, oc amended by the Court of First Instarkce only at 
'or*befoBe the first hearing of the suit, and not after ^ho firs^hSaring thereof. 

Modhe V. Dongre, I. L. R., 6 Bom., 609, dissented from. • 

* Second Ajppeal No. 1274 of 1883, from a decree of J. C. Lcopolt, E^., District Judge of 
Agra, dated tbe2f5th July 1883, affirming a decree of Babu Mrittonjoy Mnkarji, SuU)rdinate 
Judge of Agra, dated the 6th June 1882. 
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Soorjmukhi Koer*s Case, I. L. B., 2 CalM^272 ; Burjore v» BhOffana^ 1. L. B., 10 Cal./- 
557 : L. Bm 11 Ind. Ap., 7^ and FasuUun-mssa Begam v. Jilulo, 1, L. R,, C All., 250, distin# 
gnished by Mahmood, . ' * * * . 

Per Mabmood, J.—The pltint may, for causey other than those mentioned in s. 53, 8o 
amended by the Court after the hist hearing. * 

[801 This wasn reference to the Full Bench. The facts which gave ^ise 
to it were as follows : — The plaintiff claimed to have it declared that a certain ' 
house was not liable to be sold in execution of three decrees against one Shadi 
Lai, from whom he had purchased the house, and to have the property released 
from attachment in execution of those decrees. When thfe house had been 
attached in execution of those decrees, the plaintiff had objected to the attach- 
ment, but his objections were disillowed The defendants in the suit were 
the holders of the three decrees ^and the judgment-debtor. The 29th August 
1881 was fixed for the first hearing of che suit. On or before that date all the 
defendants except Shadi Lai tiled written statements. The holders of one of 
these decrees, defendants, set up as a defence to the suit, among other things, 
that the fri^me of tiie suit was bad for misjoindftr of causes of action, the 
causes of action against the holders of each decree being separate. On • 
that date the Court of First Instance framed the following issue on 
this defence* — “Whether this suit is bad for misjoinder?’’ On this 

issue it held subsequently, c^n the (Ith June 1882, at the final hearing of 
the suit, that the frame of tliesuit was bad for misjoinder of causes of action, 
and made an order rejecting the plaint on that ground. On appeal by the 
plaintiff the Lower Appellate Court affirmed the order of the first Court. The 
plaintiff appealed to the High Court, contending, inter aha, that after a plaint 
had been admitted, and the written statements of the defendants filed, the 
plaint could not be rejected.” • 

The Divisional Bench (STRAIGHT, OPPG. C.J., and DUTHOtT, J.) hearftig 
the appeal, b> an order dated the 21st April 1884, referred the following 
question to the Full Bench — 

• " May a jilaint bo lejected on any date subsequent to the first heaperg?” 

Me. T. Gonlan ana Pandit A'ludkia Nath, tor the Appellant. 

Munshi TTanuman Prasad and Shaikh Mania Bakhsh, for the R 0 siX)ndents. 

The following opinions were delivered by the FULL BENCH : — 

Oldfield, J. — In my opinion, the words “at or before the first hearing” i^ 
s. §3 of the Civil Procedure Code are directory [81] only, and allow of a 
discretion of course to be properly exercised, ol rejecting or amending a plaint 
after the nrst hLating, • •** • 

In IJnr^ore v. Bhaqana, I. L, R., 10 Cal., 557 . L. E., 11 Ind. Ap., 7, 
the Privy Council ruled that the words in s. 602 of the Civil Procedure Code, 
directing that security for costs shall be given within a certain time specified 
in the^section, are only directory, and that*the Court has a discretion to extend 
the time, and this ruling was followed by the Full Bench of this Court in 
Fazyd-wr-ni ssa Begam v Mulo, I. L. R., 6 All., 250. 

The question raised in those cases is analogous to the one now before us, 
whicJti was*fipcided by the Bombay High Coujt in Modhe v. Dongre^ I. L. R, 5 
Bom., 609, and 1 concur lu the view of the law expressed by that Court. • 

Straight, Offg. C.J., -and Brodhurst and Duthoit, JiT.—In our opinion* 
the question* referred to us must be answered in the negative. We think that 
the words ‘'at or before the first hearing” in s. 53 of the Civil Procedure 
Code a^e mandatory and not directory, and that a plaint cannot be ** rejected,” 
jeturned lor amendment,” or “ amended then and there ” by a *Court after 

fH 
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**t*he*fir8tf bearing. It will be convenient in deaKng with the point before U8, to ' 
|iee how the law stood with respect to tfie same subject-matter under Act VIII 
of 1859. *By ss. 29 and 32 of that statute, it* was provided that “ if the plaint 
do not contain the several particulars hereinbofpre required .to 'be speciJBed 
•therein, or if it contain particulars othlr than those required to be specified, « 
whether relevant to the suit or not, or if the statement ofi^articjjlars be unnocSs- 
. sarily prolix, or if the plaint be not subscribed and verified as hereinbefore 
required, the Court may reject the plaint, or, at its discretion, may allow the 
plaint to be amended.” Section 32 : If upon the face of tiie plaint, or after 
questioning Wie plaintiff, it appear to the Court that the subject-matter of the 
plaint does not constitute % cause of action, or that the riglit of action is barred 
by lapse of time, the Court sliS/ll reject the plaint. Provided that the ^ourb may 
in any case allow the plaint to be amended, if it appear proper to do so.” By 
ss, 30 and 31 of the same Act, provisions well'e made similar to those to be 
found now in ss. 54 and 57 of the present Code, and all orders passed under 
[82] the sections of the old Code above referred to were appealable as orders, 
while, under the former^ orders returning plaints for amendment, or to ho 
presented 'to the proper Court, are appei^able as such, orders of rejection being 
appealable as decrees. It will be obsetved that the language used in s. 29 of 
Act VI U of 1859 was general and without restriction, and the consequence 
was that much room was left for doubt, and a diversity of conflicting views 
were taken as to what was the proper stage ift which to reject or return a 
plaint for amendment. Hence it had become desirable, wlien Act X of 1877 
was in course of preparation, to lav down some clear and imperative rule of 
practice by which uniformity of piocedure in this important respect on the part 
of the Courts could be secured. Except for a ruling of iho late Chief Justice of 
Bombay, to which we will presently advert, and the opinion now expressed by our 
honorable colleague, Oldfield, J., we should have thought that the language of 
8.* 53 of the present Code is only open to one construction, namely, that it 
exactly meets the difficulty at which it was aimed: otherwise why not have 
retained the general terms of the old Code, if the Legislature, in reproducing a 
pi^O'C^ision of a repealed Act into a new law, accompanies it by certain limitations 
and restrictions, it is, we should think, to be presumed that it did not go out of 
its way •to introduce terras which were intended to have neither meaning nor 
effect. Let us see what s. 53 says : “ The plaint may, at the discretion 

of the Court, and at or before the first hearing, •be rejected, Ac.” Now, as 
we have already remarked, if the discretion of the Court herein mentioned was 
meant to bo exercisable at any time, why not have adhered to the language of • 
Act VIII of 1859 ; or, if that required improvement, why not have adopted 
the same expre&sion as is usefi in s. 149, “ at an>*time before passing a decree ;” 
or, to go further afield, have adopted the rules of Order 27 of the Judica- 
ture Act? . It comes to this, that those who contend for the affirmative answer 
to the question put by this reference, virtually ask us either to run a ppn , 
through the words “ at or before the first hearing,” or to treat them m mere 
surplusage. But we do not think it is competent for us to construe a section of 
a legislative enactment in this loose fashion, or to leave out a whole s^tion 
as having no particular meaning. To do so would be •to violat^p [83] the 
cardinal rule of construction reformed to, by CoCKBUllN, C.J., inJtl. v. iTishop 
of Oxford, L. B., 4 Q. B., ^45, “ that a statute ought to^be so construed that, 
if it qan be preveflted, no clause, sentence, or word«hall be superfluous, void, 
or insignificant.’* But then, it is said, the introduction of the .words may - 
at the discretion of the Court ” qualifies the whole of s. 53, To our minds 
this is a fallacious argument. Used as a term in legislation, {here is no special 
magic aboilt the word “may ; ” with one context it may be merely directory, 
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with another absolutely imperative. Nor does the expression “’disc 

the Court ’* carry mattjers further ; anJ it would have been equally apposite 
ter say “ if the Court sees fit.” The words “may at thediscretion of frhe Courts 
were obviously only used fo«- tha purpose of^ conferring a power on the Court&, 
which without them they would not have had, of determining whether, assum- 
in(j a plaint to bp defective in any of the respects mentioned in clauses 
(c), (d), (e) and (/), it should be (i) rejected, or (ii) returned for amendment, • 
or (iii) amended then and there, as contradistinguished from the obligation 
cast upon them to reject or return a plaint in the cases provided for in ss. 54 and 
57. Looking to the terms of s. 53, we gather that its ohjee|j wfifs to enable a 
Court, according as the plaint was more or lesstopon to objection upon the 
face of it„ either of its own motion or at tiie instance of the defendant on his 
first appearance, to summarily deal with it in a preliminary stage by one or 
other of the above three alternatives. In short, the expression “may at the discre- 
tion of the Court ” amounts to no more than saying “ it shall be lawful for the 
Court, ” or the Court “ may, if it think fib,” and beyond this it has no 
special significance or efiect upon the rest of the section. The discretion of the 
Court mustj of course he that discretion which is described in s% .22 of the , 
Specific Relief Act as “not arbitrary, but sound and reasonable, guided by 
judicial principles, and capable of correction hy a tJourt of Appeal.” iLcrannob, 
we think, be contended that a Court, except as provided in s. 53, wliich, by 
the way, finds its place in ttio Chapter relating to “ Institution of Suits, ” 
has any authority to reject or to return a plaint for amendment, or to amend 
it ; and, as far as we are aware, when once a suit has entered upon the stage of 
[84] trial, it can only he disposed of by judgment and decree. If this be so, 
then in order to enable us to answer this reference in the affirmative, we must 
interpret not only the words “ may at the discretion of the Court,” but those 
which iramodiatoly follow and apparently govern them, “ and at or before the 
first hearing ” as conferring a general and unlimited power irrespective of all 
consideration of time. Surely when a time is expressed at or before which a 
discretion may 1)0 exercised, it is only following another well-known rule of 
construction to hold that this excludes the notion that, save in specflajly 
excepted instances, it may be exercised afterwards. If this is not so, then at 
what stage of a suit ma> a plaint be rejected, returned for amendment, or 
amended ? for, if no ihue is provided, then it may be done at any time. 

• 

But Vie can quite undei'stand, indeed wo have already explained, why k 
was con^-ulered undesirable to leave the Courts unfettered discretion in such a 
matter. No doubt the Legislature felt the confusion and inconvenience that 
had arisen before and would sPrise again, it no cle^r and certain time were fixed 
within which the power conferred by s. 53 could be used. For instance, if 
there were no limitation, a Court might —though of course such an exercise 
of its discretion would be most unreasonable — after accepting the plaint, 
receiving blic statement of defence, settling the issues and hearing the witnesses 
on both sides, reject the plaint, or return it for amendment on the ground 
of pfrolixity, or for misjoinder of causes of action, or for nonjoinder or mis- 
joinder of parties, s.^34 notwithstanding, or for not being signed and verified. 
AndVith w-hat result? In the one cage, the ijejection would be appealable as a 
decree, hut such apppal could only deal with the prpprioty or otherwise of the 
exercise of the Court’s fiiscretion^in rejecting; in the oth%r, the return fpr- 
amendment (Would be ajipeafable as an oi*der upon like grounds; but, in both 
ior.tances, the disposal of the suit in the main and u))on its merits would be sus- 
pondeci, while these quasi-interlocutory proceedings were pending. We cannot 
believe that ii was over intended to admit of such a state of things arising 
« 
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■ oil the ^contrary, in our opinion, the authority* given to the Court w^s meant 

, to be exercised at a preliminary stag*e to, and not i^ the course of the trial 
of, a suit. •Moreover, we are fortified in thtaview by an examination of Ahe 
•[ 86 ] grounds on which a plaint rpay be rej eic feed f returned for.anrtenrlmont, or 

• amended, as declared in the sub-clauses (a), (i^), (c), {d)t (e), and (/’). It will* 
ba observed that these have reference* to technical defe^cts ^ the form of \he 
plaint of a legal character, and are not concerned with the matters in difference 
between the parties to the suit* 

, As we have before rentarked, when a Court exercises its discretion undiir 
s. 53, the ap)ietrl from its decision must he confined to the (luestion of whether, 
looking to the plaint itself, s^ucii discretion lias been properly exercised, and th(3 
merits of the case cannot he examined We may perhaps not inap^ositely add 
that in the later section of the Code (543), w^iich deals witii the rejection or 
amendment of a memorandum of apiieal, no limitation as to the time wdien 
that may he done is providefi, — a circumstance that is not without significance. 

We have thus briefly*given the reasons that induce us to regard the language 
of s. 53 as imperative, and to hold that «i jdaint cannot be rejcctecli returned for 
amendment.or amended, aftqr the first hearing. But before closing our judgment 
we feeljDound to make onoor twm remarks with regard to a ruling of the Bombay 
Court, which, as an expression of ojiinion by the late Chief Justice of Bombay, 
demands attention. With deference to that learned Judge, we confess we do not 
feel ourselves pressed b> the main argument on which he proceeds, namely, 
that the adoption of our view brings cl. (/) of s. 53 and the second paragraph 
of 8. 32 into conflict. No doubt it is right to presume that the Legislafeuie 
did not intend to make two provisions in t!io same Act which contradict one 
another. But is such the cas<i in the two sections before us ? Paragrapli 2 of 
ig. 32 gives a general power to a Court at any time, of its own motion, or on 
application, to order “ that any plaintifl' he made a defendant,” or vice versd, 

“ and that the name of any person wlio ought to have been joined, whether 
as plaintiff or defendant, or whose iirosence before the Court may lie 
i>ece 9 sary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit, her added.” 
Sectioi^ 53, on the other hand, provides that a Court may, in its discretion 
and at or before the first heaving, reject or return for amendment or amend 
[86J a plaint which, upon the face of it, shows* nonjoinder or misjoinder of 
•parties. These seem to us to he two totally diff'ereni things; in the one case, the 
Court, so long as it does so “ at or before the first hearing,” must, if it prdpcrly* 
exercises its discretion, either reject or return for amendment, or then and 
there amend the plaint, if it presents the defects mentioned in s. 53 ; in the 
other, it only alters the position of a party or parties to the suit, or adds a 
plaintiff or defendant, and, in such last mentioned instance, as the person appears 
for the first time, if the plaint is •amended, so far as he is concerned, unKlei* 
s. 33, any such amendment as regards him will be at the first hearing.” Bui, 
even if there be a conflict, which wo do not concede, it does not appear bo us 
that, because the provisions of paragraph 2 of s. 32 are^pro tanto inconsistent 
^yith those of s. 53, it necessarily follows that tiie words “ at or btrfore tjpe first 
hearing ” in the latter section are robbed of tlieir significance add importance, 
any more than the same words in paragraph 4 of s. 32 arelio be treated.as surplus- 
•age.* But as we have said, it seems tp us tl^at* a distinction is to be drawn 
between rejecting, returning for amendment, or amending a plaint Tit or before the 
first hearing for nonjoinder or misjoinder of parties, patent .on the face of it, or 
then kno^n to the plaintiff' or the Court, and another to change the position of a 
plaintiff or defendant, or to add a party inadvertently omitted, or whose presence- 
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IS neces%iry for the ohjectf mentlonecJ in^s. 32. Giving the terms pf s. 53 the 
best consideration we c%n, we find ourselves unable to coincide in the construe- • 
tio» placed upon them by the two*^ learned Jifd^ies of the Bombay Ootfrfc. We^* 
tliinkit morel reasonable to si^ppo^e th^^t whep the Legislature introduced the 
‘words ** at or before the first hearing ” into the section, they were intended to * 
have some meaning, apd that t^ie meaning they would ordinarily bear in tti^ 
Fiiiglish language. 

As to the ruling of their Lordships of the Privy Council referred to by 
Oldpikld, J., we have had the advantage of perusing the remajks made in • 
reference thereto hy MAIIMOon, -1., and we entirely concur in his observations 
and in the distinction he draws between ss. 60t2 ^nfl 53 of the Code. It is 
therefore unnecessary for us to say anything further on the subject, and it only 
lernains for us to add that the question put by the reference must be answered 
in the negative. 

[87] Mahmood, J. — The (jnestion put to us in this case, though expressed 
in general terms, is wlietlier, under s 53 of the Civil Procedure Code, a 
])laiiit may bQ rejected at ar.v time subsequent to the* first hearing of the suit ; 
and, in consifioring this question, T arrived at the same conclusion as the 

learned Chief Justice. • 

The words of s. 53, important for the consideration of the question, are : — 

“ The plaint im//, at tlie discretion of the Court, emd at or before ike first hear- 
nig, he rojected^ {)]• returned f >r amendment within a time to he fixed by the 
Court, or amended then and thoie,” Ac. Did the Legislature intend the words 
which T have emphasized to be merely directory or mandatory ? It has been 
said that when a time is fixed l)y a statute for the perfomiance of any act or 
tlie exercise of any power, such fixation of time must bo taken bo be only 
directory, unless followed hy express words prohibiting the pei-formance of 
such act or the exercise of such power after the expiry of the time so 
fixed. And for this contention certain passages to he found at pp. 207-9 of 
Mr. Wilhoi'force’s work on Statute Law have been referred to. One of 
the passages (piotcd liy FIELD, d , in the case of Abasu Beqam v. Qmda 
Khanmifi, \. L. il., S Cal., 724, in support of the view that the provisions 
of fe. 492 of the Criminal Procedure Code of 1872, relative to tl^e form 
of summons, were merely directory and not imperative. But neither the 
passage cited nor the ruling f^ems to me to bo applicable to the present case, 
for the question before us is not one of iiioro foi’in, nor does it relate to the* 
.manner in which official acts are to be performed. The point before us 
is one of much greater importance, for the interpretation of the statute 
in this case cannot be determined merely by tlie ctin'sideration that substantial 
compliance may betaken as full compliance. 

B> what considerations then should tlie interpretation of the statute be 
.guided and determined in the present case^? Before entering into the main 
questioh, I wish to premise that T take it as a sound explanation of law that 
“enactments regulating the procedure lu Courts seem usually to be imperative, 
and nbb merely <lirectory. If, for instance, an appeal from a decision be given, 
with pj:'ovisions requirmg the fulfilment ofeertain conditions, such as giving noticie 
of appeal and entering into recognisances, er transmitting do-[88]cument 
within a ^certain tirnt, a strict compliance would.be irnpejative, and non- 
compliauco would he ratal ib Uie appeal.” (Maxwell on the Interpretation 
Statutes, 2nd sd,, 4-56). The rule of interpretation which governs the construc- 
tion of words comreying a directory moaning was comprehensively stated by 
Lord Skxj^{)UNK in Jvbus v. Lord Bishop of Oxford, (L. R., 5 App. Caa., 214, see 
.y, 235> : ‘ The question whether a Judge or a public officer, to whom a power 
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is given by such words, is bound to use it upon any particular occask)n, or in 
•any particular manner, must be solved aliunde, anti, in general, it is to be 
•^solved from the context, from flie particular provisioins, or from the gonei’al 
scope and objects of the enactmepjt corrferring tife power.’' Such then is the^ 
broad principle of interpretation, and. to use the language of Makcey, J,, ‘V-he 
tg^eral rule is that where a statute specifies lihe time* wit Ifin which a public 
officer is to perforin an official act regarding the rights and duties of others, 
it will be considered as directory merely, unless the nature of the act to be 
, performed or the lanquaQe used by tbe Legislature show that the de&ignatwn 
of the time was "intended as a limitation ol the power of the officer.” Such an 
inference as is suggesteef ly the last lines of the passage first quoted was 
drawn by the Court where a time was appointed foi' the taxation of^osts upon 
lietitions against private hills, and for the approval by the quarter sessions of 
the table of fees to be taken by clerks to justices. In both these cases, the 
provision as to time was liold to he imperative, and non-com])lianco with it 
rendered the taxation of costs and the table of foes invalid. (Wilh., Stat. 
Law, p. 208.) 

* 1 agree with my brother so far as to concede that*the words of 

the section, if interpreted i^gardless of any other considei’ation, would not 
necessarily import an absolutely imperative signification so as to invalidate tlie 
rejection of a jilaint by tbe Court after the lir«it hearing of the suit. But, in 
my opinion, the question cannot bo so decided, and, as Lord SelborKK said, it 
must bo solved aliunde and witli reference to the general scope and objects of 
the enactment. And, taking the dictum of tbe learned fjord with the rule laid 
down by Marge V, J., 1 formulate tliree (juostioris as steps leading to tlio 
determination of the point novv before us ' — 

(i) What does the language and context of s. o3 indicate ? 

[89] (ii) What are the general Hcopc and objects of the particular provi- 
sions contauifjd in that section- ? 

(iii) Is the nature of the act, that is, the power conferred upon the Coin*fc by 
tlte section, such as would warrant the conclusion that the phrase “a/. oi\befoie 
the first hearing ” was intended to bo a limitation of the power so conferred V 
Fir^t, then, as to tlie language and context of the section. The word 
"'may,' as a general rule, no doubt, imports a permissive moaning, but the rule, 
is not universally applicalile regardless of the context of the statutory provi- 
sions, and the ol)]ects with which they have been enacted. “ Where a sti^tute ^ 
tlirects the doing of a thing for the sake of justice or ijublic good, the word 
‘ may ' is the Siime as tho'Wird ‘ shall,' ” Such was the rule laid down by 
COCKBURN, C.J., in B. v. Bishop of Ox/onf L. K., d Q. B., 245. Again, to use 
the words of JERVIS, C.J., in the case of Macdougal v. Paterson, 1 1 C. B., 773: 

“ When a statute confers an authority to do a judicial act in a certain case, 
it is imperative on those so authorized to exercise the authority wlv^n tFo’ 
case arises. The word ‘ may ’ is not used to give a discretion, hut to confer 
a power.” (Wilb,, Stat. Law., pp. 196-7). In enacting tluit tliey maij^'' cr 
“ shall, if they think fib,” or “shall have power,,’ or that “it shall ho Iav\d'ul 
foi' them to do such acts, a statute appears to use^ the language ofpioro p5rmis- 

• sion ; but it has been so often decided *as to have become an axiom that m 
such cases such ®xpressior!s may have — to say thejieast*— a compulssory force, 
and So would seem to be modified by judicial e:fposition.” (Ma^x. on Int. of 
Stat., 2nd ed., p. 287.) What, then, should be the ]udicial exposition of the 
meaning of the word “ may ” as it occurs in s. 53 of our Civil Procedure Code ? 
Having considered the question, 1 hold that the word, as it occurs in thS sectit.n, 
does not mean more or less than the equivalent phrase "it shall bo laio/ulj' 
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Unit in, tfie word is used to confer a ])u\v^r which the Court would not other- 
wise have, and the pFfrase “ at rthe discretion of the Court preludes an 
absolutely inoperative stgiiificaticij being attached to the word. But is th^* 

, discretion firy power so conierred to b© whoMy unrostrioted either as to the 
cir€um^iatices under which, or as to the tjme within which, it is to he exercised ? * 
My^ answer to the qhebtion fs, that s. 53 does not [90] contemplate t?h« 
disci otionaiy power to bo so unrestricted in either of these respects. There 
is no question that in respect of one of those considerations, els, (a) to (/) of 
ihe section limit the scope of the discretionary power, for it is nqt contended* 
that tlio Court could sunimarih reject a plaint under circumstances other than 
those spocifincl in the clauses, l^ut it is said thf^i the absence of the words 
but not {tttevwaj‘(*s ” must l^etalvon to imply that no such restriction as to 
time was contemplated by the Ltjf^islature. But if the Legislature intended to 
iinpo&e robtrictioub as to the ci) cum sla tires, why should the discretionary 
power be regarded as uniestiicfed as to time'? For, it seems tome, the 
argument based upon tlie ahsence ol negative words, is applicable alike to 
the one limitK,t>ou as to tlio other , and if the word*“ may ’* and the phrase 
“rt/ the thsaetion of the i'oiut ” an* allowed to impair the limitation as§ to time • 
contained in tlie phrase “ at or bejon the fust h&arinQ," they should also, as 
a logical conbeciucnce, ho allowed to reduce the limitation as to circuMstancrn 
contained in the vaiious clause# ol the section, troin being essential conditions 
for the oxoj'cisu ol the discretioi irv power, to more suggestions wdiich the Couifc 
may exceed or dibiegard. I im unahie to place any such construction upon 
tfie wo.dh of tlio section, lor, as I shall piesently show, such an interpretation 
v;ould be inconsistent with the ver\ objects of the enactment. 

But it 1 - contended that a pluaseology sirftilav to that of s. 53 has been 
emplo>od in ss. Ill) and 111 <»1 the Civil Procedure Code, and that, in botli 
those cases, the onL leason why the tendering ol written statements, as a 
mattci of light, is lostncled the first liearing is, that s. 110 is qualified by 
nogH*tive words contained in s, 1 12, and that s. Ill employs the jwards 
** blit a/irtaatds ” The aigument has only apparent force, for *it 
seems to mo that, in both tlie case« so pointed out, the introductiop of the 
nogati\o words was nocussary, not because the main propositions as to 
limitation of time absolute!^' needed such negative words, but because the 
exigencies of drattmg rcMjUirod the cm ploy men t of those words in order tq 
» facilitate the mtioduction of tin* qualifications which s. 112, on the one hand, 
and the la Lot part of tlie first paragraph of s 111 pn the other, were iiitouded 
to attach to Mie rules contained in those sections.* In both cases, the right of 
[9i] the parties to temier wntucn statements after the first hearing is taken 
awMi\, 111 I'otli cases discretionai> ]»ower is expiessly conferied upon the Court 
,tojvlax the rule. The exigencies of s. 53 required no such provisions, and no 
argunu^it based upon the wording of the sections to which I have referred can 
appl\ to the interpretation of the section we are called upon to construe, 
Then^ are’ how(*v(*r, other sections of the Code w'hich ma> more appositely ]>e 
referred to Jor the purposes of compurisoii, loi s. 53 is not the only clause of 
the CSde whitdi would boar the kind of interpretation which 1 am disposed to 
place up<ui tliat section. Similar restriction as* to time is to be found in • 
s 32H, vJuch reiatevj fo thc^n^ht ol the decree- holder to complain of resistance . 
or obatruotion to the execution of hi^docree. The words are : “the decree-h*olde'r 
may compiam to the Couit at any ttme within one monthirom the time of such 
ic'-idfiuco Ol obstruction." Is the limitation of time in that section to be 
pudor^'fjod }. u'teroly diioclory oi as mandatory? Is it to be considered as 
dtteotor'^ merely because the woids “but not afterwards'’ are absent from 
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the section It seems to we fcimfc, notwithstanding the use of the word 
and notwithstanding the absence negative words, the rostriction 
•^s to time must be taken to ho imperatiye — imperartive in the sense '‘of 
prohibiting the adoption of the procedure provicled by that section for the 
decree- holder, if he allows the specified period to elapse. The limitatioii'i of 
Hme ill that section is porliaps misplaced, but, ia suppoi‘'t of iby view, I i*e‘oort 
to the well recognized rule of interpreting statutes by comparison of statutory 
provisions in pari materia, and I find tliat art. 167, sch. ii of the Limitation 
iAct (which i^elates bo the same matter), taken with the provisions ol s. 4 of 
the Act, leaves I'io room for doubting the proposition that applications under 
s. 328 of the Civil Procedilr^Codo cannot be entertained after the expiration 
of the periQd of one month therein specified, unless indeed the rules of com- 
puting the period of limitation in themselves permit an extension of the time. 

I wish to refer to another section of the Civil Procedure Code which, whilst 
employing the word “ may," specifies a limitation of time within which parties 
to a case are allow^ed to exercise a right conferred upon them by the statute. 
Section 567 provides thSit either party to an appeal may, within a time to be 
fixed by tlie Appel- [92] late Court, present a memorandum of objdbtions to the 
finding ” recorded by the l«wer Court upon remand of issues. In interpret- 
ing the " corresponding s. 354 of the old Code (Act VIII of 1859), which was 
similarly worded, a Full Bench of this Court in Ratan Singh v. Wa^tr, I. L, 
H., 1 All., 165, held that, after the expiry of the period fixed for filing 
objections, neither partv couM as a matter ol right claim to be heard, but 
that the Court had discretion to allow' such objections even after that period. 
The rule so laid down has never been departed from by this Court, and the 
same interpretation has been placed upon s. 567 of the present Civil Procedure 
Code. But it is suggested that? the iiitorprefcation so placed upon the section, 
f«ir from supporting iny view, is calculated to support the contrary o])inion ; 
because there the Court was hold to have disci etion to extend the period. In 
answer to this, 1 have only to say that the limitation of time in that section 
w'aa obviously meant to be a rcstiiction upon the rights of the parties, and' not 
uf)oh Ibe discretion of the Court ; and 1 say with emphasis that the ruling i« ^ 
distiuct authority for the proposition that such restriction of time was hold to 
bo imperative, notwithstanding the use of the word “ may" notwithstanding 
the absence of words W'hich could import the moaning of the phrase ‘‘ but not 
afterwards.” In that section, Ihero was nothing to show that any restriction 
as to time was intended to he imposed upon the discretion of the Court~-the 
Court that could fix the time could also extend it. But the distinction which 
I have thus drawn leads me -to the consideration of another section of tlie Code 
to which my brother OLDFIELD has referred, and in which limitation of time is 
specified for tlie performance of certain acts to be done by the party preferring 
an appeal to Her Majesty in Council. The section is 602 of the Civil Procedure 
Code, the ipsisaima verba of s. 11 of Act VI of 1874, The section provides that' 
‘Mf the certificate be granted, the applicant s/m/Z, iia? mon^/ps from the 

date of the decree complained of, or within six weeks from the grant t)f thp cer- 
tificate, whichever is the later date, give security for the coasts of the respondent,” 
and do certain other acts mentioned in the section, in the e'lLSQ Soorjitiukhi 
Koer, J. L. R., 2 Cah, 272,^1 launch consisting of the learned Chief Justice 
and two other ^learned "Judges of the Calcutta,, High Court, interpreting 
[98] *the words which I have quoted, held that®fhe phrase “shall within six 
months” did net import an absolutely imperative meaning, and the time named 
in the section was subject to extension by the sound discietion of the Court. 
The rule laid down was adopted by the Lords of the Privy G6uncil hi 
Burjorc V, Bhagana, I. L. B., 10 Cal., 557; L. R., 11 Ind. Ap., 7, which wj.s 
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followed* by a Full Bench of this Court.. in Fazul-un-nissa Begara v. 
t 1. L. E., 6 All., 250. ffhe rulings are undoubtedly strong authorities that the* 
linfifcation as to time within which a party fo the suit had to perform certain- 
acts was merelf directory, alid dfd noi exclude the discretion of the Court to 
'extend the time, even though the words of the statute importing such limitation* 

• vvei;a preceded bythe^vord ‘'sMl ” — a word which is usually interpreted to^bfi 
imperative, whilst is of course ordinarily taken to be permissive * 

only. The ruling of the Privy Council, so far as the interpretation of the 
limitation as to time in s. ti02 is concerned, has undoubtedly settled the law.. 
The observations ol their Lordsiiips upon the point, as well as? of the learned 
Judges of the Calcutta Coii:’t in tiie case approved^ \fs' the Privy Council, are 
briefly expressed, and I confess that the rulings kept my mind in suspense 
for some time in regard to the qikisiion whether they did not absolutely govern 
the ioterprobabion of s 53 also. But having given my earnest consideration to 
the subject, I a, in unable to agree with my brother OLDFIELD in thinking tlnit 
they solve the diflicjulty now beture us. I distinguish the wording of s. 53, 
relating to tjie limitation of time, from the language of s. 602, and my 
reason^ for the divStinction are similar to those which 1 have expressed in con- • 
iieetion with the interpretation of s. 567 by this Court. The restriction as to 
time contained in that section, as also in s. 602 of the Code, are reskdctions 
upon the rights of the partie^, and the rulings to which I have referred are 
therefore consistent witli tile uinciplo whereon the Full Bench ruling of this 
Court proceeded in interprotinj s. 354 of the Code of 1859. In neither of the 
sections does the language of tlie statute employ any phrase which could be 
taken to be a restriction imposed ujion the powers of the Court, whilst in s. 53 
the adverbial clause “ at or b efore the, first hearing,'' if it has any meaning, must 
refer to the power of the Court —it certainly cannot refer to anything else. But 
this is not [ 94 ] the only reason why I distinguish the present case from the 
Privy G •uncil ruling in Barjorc v. Bliagana, I. L. E., 10 Cal., 557 : L. R., 11 Ind. 
Ap., 7, r have already said fciiat the scope and objects of particular statutory 
provisions, and the nature of the act to which they relate, are essential copsi- 
derations for arriving at corrocb conclusions in construing the language 5f the 
Legislature. That those considerations affect the present question, I shall 
presently endeavour toshow. Bub I mav heresay in passingbhat,l)oth in*thecase 
before the Calcutta Court and in that before thoPi’ivy Council, there had already 
been substantial compliance with the spirit and objects of the statute. Jn the 
former case, deposit of costs within time could not bo made, because the day for 
‘making the deposit fell at a time when the Court was closed, and, in the case 
before the P.r/y Council, a deposit within time had' already beop made or was 
attempted to be made within time, but it was by a bona fide mistake wrongly 
made in the Court of First Instance — a state of things which even the rigid 
rules of the law of limitation recognize as reasons for extending the period 
•of “limiVition. That under such circumstalices the intention of the Legis- 
lature had been substantially complied with, so as to entitle the party 
affected by tlio limitation of time to blio discretionary indulgence of the 
Court, is a propositipii naturally justiflable by the rules of interpreting sta- 
tutes, •for it neither defeats the object of the limitation of time, nor is»it 
productive ot any injustice, hardshi)^, or inctnvanience. And I cannot help 
Dili liking that in placirf^^ such interpretation on s. 602*of the Cc^e, the scope and 
objects ot the section, the :ftabur 0 *of the act to which the limitation of*tim& 
refers, the absence of restricting words regarding the powers of the Court, are 
circumstances which could not have been ignored. And I cannot help thinking 
tbat, bearing these considerations in mind, there is scarcely anything in 
' common between s. 602 and s. 53 of the Code. My answer, then, to the first 
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question formulated by myself is that .there is nothing in the lai ; iiage^of s. 5*3 
•to lead us to the conclusion that the limitation of ti^iie to the first hearing 
^^as intended by the Legislature to be subject to extension or variation 
^at the discretion of the Court. And I s’sall preseiitlv endeavour to show that 
’every other consideration supports the conclusion that the limitation of time 
is Intended to be irnper-f96jativo. This lead^ me to the other two pomts 
" enunciated by me at the outset. 

The general scope of the section, as the words of the statute clearly show, 
is to confer a power upon the Court, which power it would otherwise not 
possess, and to lay down rules for guiding and restricting the exercise of that 
power, by indicating the conditions under which it may be exercised. Those 
conditions consist of two distinct eleinonts : one relating to the tfme or the 
occasion when the power is to he exercised, t.hG other relating to the cases to 
which that power is applicable. Th.o former is expressed in the phrase “ at 
or before the first hearing,” the latteu* are enumerated in the various clauses 
which form an essential part of the section, and the whole section is rendered 
subject to the limitations contained in the proviso, the last •part of the 
section being unimportant for the present discussion. Such, then, is the 
general scope of the section. Its jirimary object, in common with other 
rules o” adjective law, is to secure, as far as practicable, uniformity 
of procedure to he adopted by tlie Courts, o Further, the object is to 
enable the correction of technical errors in the iilaint at the earliest possible 
stage, and to prevent the prolongation oi a litigation which, by reason of some 
intrinsic defect, must, if that defect is not cured, finally end in the dismissal 
of the suit, or introduce an (dement of confusion. Such, then, in my opinion, 
are the general scope and objects of the provisions contained in s. 53 of the Code. 

j 

^ As to the naiuio of the power conh-rred upon the Court by s.53, 1 need not 
say much, for it seems to me obvious that tlie power of rejecting plaints under 
that section is essentially a discretional y power, exercisable summarily by the 
Court 8110 motu in regard to matters wdiich, as tlio clause of the section shqws, 
ar© ^Uiih as can be fully considered and d(x*id(Hl liy reading the plaint itself. 
Therefore tlie nature of the power certainly does not require that the time for 
its exeroise should be extended to a later stage of tiie trial than the first 
hearing of the suit, .^nd it seems to be an essential element of the nature of 
such a discretionary power tliat it should be exercised promptly and on the 
earliest possible occasion. For, if the power be held to be exercisable at any 
time, we have to face the contingency that a plaint may be rejectee? for ' 
[96] some one or other of the reasons mentioned in the various clauses of 
the section at *a stages when the entire evidence in the case has been taken, 
when the final argument of the parties has been heard, and nothing more 
remains to be done by the Coui’t than decreeing or dismissing the suit. 

I have dwelt so much upon the general scope, objects and naturt^of the * 
section, because, regardless of these considerations, neither the word 
nor the word nor the fixation of time, nor the absence of ptohil^itive 

words, can in themselves furnish an unerring guide to Abe interpretation of 
a sri;atutory provision like the one now under consideration. If sijcli wewa not 
the rule of construction, almost*everv other section of the Penal Code, many 
sections in the Ewdenco Aftt, and in other statutes wherein the word ''may ” 
odcur^ without being followed by negative w^;rds, t^ould be obviousjy misunder- 
stood. To illustrate what I mean, I take s. 379 of the Penal Code which, in 
providing punishment for theft, lays down imprisonment of either description 
for a term* which may extend to three years,” &c. Now, in this *sect' 
tb<? word “ may ” occurs, and the limit of punishment is described withon]; 
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any negative words to indicate that^.the punishment shall not lie more 
than what is provided. *» I take it that the limitation contained in that section 
is \indoubtedly a restriction upon the power of the Court, and tltat; notwith- 
standing the 'absence of fcxprdss pi^ohibifcion, such limitation cannot bS 
di 'Regarded or exceeded. I now take one section from the Evidence Act. Section 
61 lOf that Act providfts that “ithe contents of documents may be proved eitfe^- 
by primary or by secondary evidence.” Hero again is the word “ may ” used 
without being followed by any prohibitive words importing the meaning of the 
phrase “ but not otherwise.” Yet the section can hardly be understood to 
mean that the contents of doeiunents can he proved by a third kiAd of evidence 
which is neither primary nor secondary. * 

4 

«. 

After what the learned Chief Jiistico has said., I noed say no move as to 
the conclusions derivable from the comparison of the language of ss. 29 and 32 
of the Code of 1859 with that of s. 53 of the Code of 1877, reproduced in the 
present Code. But I wisli to add that Mr. Broughton, in his note to a. 53 of the 
Code of 1877, has interpreted the introdiiction of the phrase “at or before the first 

[97] hearin'g ” to he mandatory and restrictive of the discretion of ’the Court. « 

The learned Chief Justice has also pointed out the uncertainty of practice, 
inconvenience to parties, delay in the disposal of litigation, whiqh would 
result from any such interpretation a.s would leave the Court in possession of a 
discretionary pow(3r of rejecting plaints summarily exercisable at any stage of 
the suit without any definite restriction, or subject to a restriction such as would 
practically he no restriction at all. Such could hardly have been the intention 
of the Legislature in framing s. 53 of the Civil Procedure Code. No doubt, 
Wkstropp, C- J., in MoiUia v. Dongre, I. L. R., 5 Bom., 609, expressed views 
opposed to the opinion wdiich I have formed in this case, and my brother 
OLDKUiLT') has adopted tho ruling. Fn regard to that ruling, however, it 
hardlv necessary for mo to sav more than has already been said here by the 
learned Chief Justice ; but with due deforenct) to my brother OLDFIELD’S 
views on the subject, and with all the profound respect which I have always 
felt tor any exposition of the Uw by Hir MICHAEL Westropp, I must 
confess that the reasons upon which his ruling proceed do not convince me 
that the interpretation which I have placed on s 53 would render thftb section 
inconsistent with any other part of t*. .• There seems scarcely more 

reason for holding that, if the limiLation as to the first hearing contained in 
s. 5p he understood in the imperative sense, cl. (/) of that section wouM 
become in'xmsistent with the second paragraph of s. 32, than there would 
be for saying that the provisions of s. 110 are in (Consistent with the provisos 
to s. 112. My own view is, that the powers of the Court under the second 
paragraph of s. 32, as under s. J12, are intended to be applicable to special 
cases, and that the very fact that such extensive powers are given to the 
Oburt.in those cases tends to show that the omission in regard to the 
powers conferred by s. 53 was intended bo limit the exorcise of the discre- 
tioi#.rv pDwer, thereby conferred, to the first hearing. Bub out of respect 
for the dicta of W,ESTR(jpp, G. J , 1 must explain the difficulties I have in 
accepting his view. The most important part of the I'atio decidendi v^hevg^on 
his judginent proceeds is that by understanding the limitation of time of S. 63 
as imporfttive, “ we should bring cl. (/) of s. 53 into direct conf\jcb with the second 

[98] passage of s. 32.” if this is so, the argument is undoubtedly strong 

in favour of*placing a permissive meaning on s, 53, But I cannot help feeling 
^at thfs is not" so, Under s. 32, there are two distinct powers given to the 
Court. * The first is the power of striking out the name of a party ".improperly 

in the suit, The second power contained in the second paragraph of the 
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section relates to the transposition and*the addition of parties. Now the’exercise 
of the first power is limited to tiie fij:st hearing^the seconOf power is not so lirnitfid, 
and so far I concur with Westropp. C.J. But, this is so because Jhe Jaw says so ; 
and I confess that I fail to see how this irfterpretation brings s. 32 iti conflict with 
8.^3, it an imperative meaning is placed upon the limitation of time contaiMed 
Kh the latter sect'on. For I am unable to hold tfhat the Nummary retum of *the 
plaint for amendment, or its rejection for reasons mentioned in cl. (/) of s 53^ 
are matters synonymous or convertible with the action of the Couit under the 
'second parat^raphof s. 32, which relates to the addition of parties, and says nothing 
as to the summary rejection of the plaint or its return for amendment. The 
power of a party to amend the plaint after it has been once rer-urned to him under , 
8.53 is practically unrestricted, and restricted only by the terms of'ihe proviso 
to that section. On the other hand, the actdition of parties under tlie second 
paragraph of s. 32 is limited to persons whose presence the Court that has to 
decide the suit considers neressiry “to adjudicate upon and settle all the 
questions involved in the suit.” Nor indeed can there be amendment of the 
plaint in the same extensive sense as under s 53 ; fjr the arnvmdinent con- 
templated in consequence of the action of the Court under the second paragraph 
of s 32 must be limited to such matters as are necessary to show the connec- 
tion wirtch the new party has with reference to the scope of the suit. Under 
8. 53 the plaint may be either returned for am miiment or rejected altogether ; 
under s. 32 neither of these can happen, and it seems to me that the powers exer- 
cisable under the two sections are of distinct characters, which can hardly be 
called consistent or inconsistent witli each other. The second paragraph of s. 32 
enables the Court to transpose parties and to cure defects in the frame of a suit 
so far as the nonjoinder ot parties is concerned, — defects which, if they had be- 
come apparent at the first hearing, might have led to the [99] rejection of the 
plaint, or fo its btdng returned for amendment under s. 53 But if the plaint is 
not so rejected or returned at the first hearing, then, the Court having no longer 
the power either to return ov reject the plaint, the provisions of ss. 32 and 33 
are still available. So that, according to my view, the provisions of s. 53, as 
I understand them, are not inconsistent with the terms of s. 32, which deal 
neither ,with rejecting nor returning them — a circumstance wdiich tends 

to show that the exercise of the discretionary power confeired by the former 
section is limited to the fir>.t hearing of the suit. If this were not so, the 
greater portion of s. 32 would be superfluous, for s. 53 itself would meet the 
contingencies for which s. 32 provides. I repeat that 1 cannot ignore the 
fact that under s. 32, whatever order the Court may pass to cure defects arising 
from nonjoinder of parties, it is not at libert;/ either to return the plaint or 
to reject it. In the one case the plaintiff is pub out of Court pro tern 
in the of her case the Court orders that to be done which he might 
himself have done if he had been properly advised. That there is a die- 
tinefion between the action of the Court under s. 53 and tha<> und^r 
s. 32 is recognized by the Code itself, for orders rejecting the plaint are 
appealable as decrees within the meaning of s 2, and irders returning plaints 
for amendment are appealable under a cl (6) of s. 588, iHfferent to ibe cl (2) 
uhder which orders passed under s. 32 are appealable. The pature 6f the 
action of the Court under the two sections is thus distinguishable, and, in thie 
yiew of the law, there is no conflict between cl.,{/) ( If s. 53 und the second 
paragraph ofs. 32. Nor does the difficulty cont*?Vnplated by Westropp, C. J. 
arise with reference to s. 34 of the Code. It may he that that section “ limits 
in point of time the right of the defendant to ol)j*"CD for wknt of pirties, but 
it does itot limit the right of the plaintiff to add parties,” But this view does 
not clash with the interpretation which I have placed upon s. 53 ; for, if thj 0 
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exigencies of a case require the additionTof a party as defendant softer the 
he^^ring of the suit is over, s. 32,nf0ets the ca^e. The name of the new defend- 
ant could be added under th^ copditions which s. 32 provides, and the Oourlp' 
, would direct the necessary amendmerfc of tKe plaint under s. 33. 

c 

tlOO] Indeed, ib^ seems to me that the tendency of the other provisionS 
of the Code points to conclusions in favour of the view which I have taken. 
Section 31 lays down that “ no suit shall be defeated by reason of the misjoinder 
of parties, and the Court may, in every suit, deal with the mattt^^r in»controversy * 
«o far as regards the rights and interests of the parties actually before it.’* 

. This is a general and imperative rule, and the next section (32), whilst confin- 
ing to the first hearing the power of the Court to strike out parties from the 
plaint, gives the Court power to add parties wdioae presence it deems necessary 
* to adjudicate upon and settle all the questions involved in the suit.” Then 
follows 8. 33, wliich gives liberty to the Court to amend the plaint when the 
action under s. 32 renders such amendment necessary. The next section (34) 
imperativelvjlays down the rule that objections as to nonjoinder or mjsjoinder 
of parties “ shall be taken at the earliest possible opportunity, and in all cases 
before the first hearing. Leaving the intermediate sections alone, Chap. IV 
deals with the frame of the suit, and in that chapter occurs s. 4^, which 
gives discretionary power to the Court to order separate trials of the 
causes of action included in one suit. The power so conferred ia clearly 
limited to ''any time before the first hearing unless “ the parties agree” that 
the same may be done “ at any subsequenb stage of the suit.” In keeping 
with these provisions is s. 46, which enables the defendant to apply "at any 
time before the first hearing^ or, where issues are settled, before any evidence 
is recorded” to confine “the suit to such causes of action as may be con- 
veniently disposed of in one suit.” Here again the limitation as to time is 
clearly imperative, though the negative words are absent. Then comes s. 47, 
which allows such amendment as may be necessitated by adoption of the pro- 
cedure provided by the immediately preceding section. The law having go*f%r 
laid down that, as far as possible, technical difficulties as to the plaint must 
be dealt with at the earliest possible stage of the suit, confers a distinct power, 
in 8. 63, which is not conferred by any preceding section. If I may use the 
expression, the really important “catch words” of the power are “ rejeci ” 
and “ return ” — words which are not to be found in s 32 or any other sections* 
.to which I have referred. And though the word "amend*' also occurs in 
tlOl] 8. 53, it must, by reason ot the context, be qecessarily taken to refer to 
the amend meiits arising from *Any of the causes described in tlfe section, and 
not from causes already provided for. Again, so far as the word “ amend ” is 
concerned, the adverbial phrase " then and there" necessarily limits the power 
to the first hearing, that is, amendments for.any of the particular causes men- 
tioned in the section must be made at that stage. This corroborates my view, 
for I fail to see how "then and there " can be taken to refer to any stage of the 
suit <>wher*than that mentioned in the section. At least such is my interpre- 
tation of a phrase which is not a phrase of the language that is my own. But, 
AS I kaid berfore, the main difficulty Relates tp the words “ return " and “re- 
ject. '' In this case wo are concerned only indirectly*with the power of the Court 
to return\he plaint for amendment, and we are directly coifcemed witl\ thq 
power of the Court to reject the plaint for any of the reasons described in s. 63. 
So far as the ruling of Westropp, C.J., is concerned, I may say that if the 
iraiw decidendi of fiis judgment had been limited to the simple proposition that 
^ tiio plaint may, under certain circumstances, be amended by the Courl; after the 
gnat hearing. (e.g.. oases contempla4ied by ss. 32, 33 and 47), for causes other than 
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those described in s. 53, I should not» necessarily have regarded that Ruling as 
an auti)or|ty against the view which I havQ> taken on’ the particular point we 
^are called upon to determine in^his case. But upon* the exact j^oint directly 
before us, T hold that the limitation of time cohtained in tlie phrase “ at or 
before the first hearing,” as it occurs in s. 63 of the Code, was intended by> the* 
^Legislature to be imperative, so as to prohibib the exei*cise,* after the specified 
period, of the power conferred by the section regarding the rejection of plaints. 
What I have said does not, of course, apply to rejection of plaints under a. 54, 
wherein nq words importing a limitation of time occur — a circumatanco which 
again favours ’the conclusion at which I have arrived. And I wish to add 
that, because the question not now before us, nothing that I have said here 
must be taken to lay down any rule, one way or the other, respecting the 
powers of the appellate Court in such matters. 

My answer to the question now before us is in the negative. 

NOTES. 

[The 0. P. C., 1908, O. 6., r. 17 makes provi.sion for the amendment b^ing permitted at 
any time. This decision was followed in (1885) 7 All., 860 ; (1889) 12 All., 553 at 555 ; (1907) 
P. R., Jl. See also (1886) 6 A. W. N., 248.] 


[102] PRIVY COUNCIL. 

Present : 

Lord Watson, Sir B. Peacock, Sir R. P. Collier, Sir R. Couch, 
AND Sir. a. Hobhouse, 

Beni Ram and another Decree-holders 

I'ersus 

Nanhu Mai Judgment-debtor. 


lOn Appeal from the High Court for the North-Western Provinces.] 


Execution of decree — Finality of order made in execution-proceedings 

construing decree. 

In referatlce to an application for execution of a>iecree, a Court made an order between 
the parties, construing the decree to award interest at a certain rate till payment. 

Held, that no contrary construction could be placed upon the decree in a subsequent 
application in the execution-proceedings. 

Ram Kirpal v. Rup Kuari, I. L. R., 6 All., 269 ; L. R., 11 Ind. Ap., 37, referred to and 
followed. 

Appeal from a decree (lOth January 1881) of the High Court reversing a 
. decree (18th August 1880) of the Subordinate Judge ol Aligarh.- , 

This appeal arose out 61 a disphte as to the true construction of a decree 
for money and interest, noade by the Subordinate Judge of Aligarh* on 7th May 
1875, which contained the terms of a ocmproiUise come to by the father of the 
present appellants, on the one hand, and the father of the respondent, on the 
other. The decree was for Ks. 78,700, as due up to 4th May 1876, to be 
paid by the defendant in two* years, with interest at twelve annas per cent, 
per mensem. 
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The”que8tion as to the period during which the decree-holder- was to get 
interit at the rate men'tiooed in ^he decree had been, previously t-o tne filing 
if tie pet^tian it of which this' appeal arose, raised between the parties in. 

the petifcions sfcaterl in fc heir Lordships " ju * Ancfnai- 

^ r On an objection filed by the judgment-debtor on the 30th August 1878, 
fVift cQnhnrdinate Judfid of Aligswh made an order, on the 25th January 187.L 
IgLst which noipial was preferred, declaring that interest was payable at 
twXe annas per cent per mensem to the date of payment ; and the mam ques- 
fion in this Kpeal wL whether the order of 25th January 1879 had not 

become final betweenjh^ decree-holder on the 

5th Deoember 1879, tlie Subordinate Judge stated in his order that, on a proper 
oin fi„P,-ee interest at twelve annas per cent, per mensem was 

TyS “n"il '"■* "" 

TZ''iud8morSb!M“Ivilf!,.p..W to th. Hisli Court • 
'BenchTsTRAWHT and OLDFIELD. JJ.) reversed the decision of the Subordinate 

*’''^®The“miteHl“'^Srt^of of t''e High Court was stated by their 

Lordships in giving their opinion. 

On t^is Q.C., and Mr. W. A. Bailees, appeared for the 

Appellants. 

Mr J. F. Popham, for the Respondent. a al a ^ 

W the at 3 peUant it was contended that the question as to the rate of 
interest and the period for which it was payable, under the decree of May 
1875 had been previously determined by a competent Court making an order 
in elution of the same decree; and. no appeal having been prelerred against 
the order so made on 25th January 1879. .1 was 

Reference was made to PeartUi v. Mmrwtt, L. B., 22 Ch. IJ - and Ham 
Kirpai v. Hup Kuaii, I. L. R.. 6 All , 269 : L. R., 11 Ind. Ap., 37. j • * / 
^Fok the respondent it. was argued that the terms of the order of 
lanuarv 1879 were not conclusive; and it was pointed out tljp,t the 
Sion of the High Court in this case followed on the 

had been given in Bam Kirpalv. Bvp Kuart, 1. L. E., 6 All., 2f<9 . L. E.. 11 

Artt'e^conclusion of the arguments on behalf of the parties, their Lord- 

ships’ judgment was delivered by , •• • .u *• t 

Sir R Couch —The questwn m this appeal arises in the execution of a 

decree of the Court of the Subordinate Judge of Aligarh, dated the 7th May 

1875 It was on a compromise, the claim in [104] the suit being to recover 
Ks 60.000. principal, and Es. 14.715.fixed sun. pi Es. 78.700, as due up to the 4th 
Mav*1875 be given to the plaintiU against tlm two defendants under the terms 
of the coinpromise ; that this sum be paid by the defendants in two years 
with interest at 12 annas per cent, per mensem. The olHim was upon a bond 
of the 10th July 1871 which stipulated for intpreat at 12 annas per cent, 
Executien-proceedings appear to have been taken upon this deciee. but the-* 
actual application for the execution is not on the record. It would appear, 
however, th^t some villages y^re sold on the 20th December Mt77, and were 
purchased by the decree-holder ;*and a»petition was presented by the judgment- 
debtors on the ‘iOth April 1878, in which it was said that they were willing to 
pay interest accordirfg to accounts. 

On th'e 17th May 1878, they presented another petition, in wBich th© 
siatoment was made*that the decree-holder should not get the interest which 
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he th^ clabimed, the question apparently beipg as to the interest beyond the- 
, two years. On the SOth August 187B, the question between the parties >)vas more 
distinctly yaised. Then, in a petition of th3 judgmenk-debtors, it was stated 
'that the plaintiff had filed an application for e.^ecution of the decreejn the sum of 
Rs. 38,000 on the 6th August 1878, “and charged interest at 12 annas per cent, 
after the lapse of the term of two years, contrary to the terms of the decree. 
Trior to this, on 18th July 1878, an objection wa:i filed regarding the same, which 
was rejected without due consideration. The petitioner therefore prays that an 
order, after inquiry, may be passed for deducting the excessive interest which the 
decree- holder l\as charged contrary to the terms of the decree." On this it was 
ordered that the shoiild be brought forward for decision on the 1st November 
1878. It appears from the list of pipers that have not been forwarded with 
the record that the case was twice adjourned and on the 25bb Janua’^y 1879, an 
order was made in these terms : “ In my opinion the objection is nob tenable. 

The decree of the Court of the Subordinate Judge, dated 7bh May 1875, clearly 
provides that under tlie terms of the compromise a decree for the payment of 
a fixed sum of Rs. 78,800 be made in favour of the plaintiff against both the 
defeDdi).nts as due up to the 4th May 1875, and that defendants should pay the 
amount with interest at 12 annas per cent, per [lOS] mensem.' The decree 
was in these terms; “Thau* a decree for interest Hence the plea of the 
delendfants cannot in any way be held to he a reasonable one." Then it states 
what the plea of the defendant was : — “ That if the said amount had been 
paid within two years the interest would have been paid to the decree- holder, 
and that the interest on the decree money could not be recovered after the 
expiry of the term fixed for payment." Looking at the dates which have been 
given, it seems clear that this order must have been made in the execution - 
proceedings in which the petition of the 30th August 1878, had been presented. 
It is an order by the Judge deciding against the objection which had been made 
*by the judgment-debtor, that the decree-money could not be recovered after 
the expiry of the two years. The next step appeals to have been an application 
for the execution of this decree on the 5th December 1879, in which an account 
,was„ made up claiming the interest at the rate of the 12 per cent, up to the 
time of the execution ; and upon that the Judge made this order. A,8 to the 
first objection, — which was this: “The judgment-debtor has the following 
objections to the whole of the demand made under the decree: (l) From 
the date of the decree the decree- holder cannot, under any circumstances, get 
more than eight annas per cent, interest on the decree-money according to law, 
especially when the decree does not provide for any interest after two years, 
nor has any rate been fixe^d in it," — the Judge says : “ The Court is of opinion 
that the decree- holder should get the same interest on the deci'etal money 
which has been awarded to him in the Court’s decision in the regular suit. It 
is 12 annas per cent. In the execution department the Court cannot, con- 
trary to the decision in the regular suit, reduce the rate of interest from 12 
annas par cent, bo 8 annas per cent, in any way. The objector’s sl^abement, 
that the decree does not provide any rate of interest subsequent to two years, 
is altogether wrong. The two years' period in the decree is for the pg^yment 
of the judgment-debt, not for the payment of interest «ab 12 annas per cent ” 
Then comes this : “ Before tlys also this very objection had been raised on 
behalf of the objector, and rejected by the Court on the 25th January 1879. 
No^ appeal has 'been preferred from that order. Fi^'oru that decismn there 
was an appeal to the High Court, which •says ih its judgment : “ It [106] was 
urged before us that the decree-holder is nob entitled to any interest after the 
expiry of two years from the date of the decree; and this seems to us to be 
the oasfi. The decree is for a sum of Rs. 78,700 only. The deci*etal order 
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proceeds to dfrso6 that this sum shall be paid in 6wo yearSi with interest At 13' 
annas p6r cent, per mensem, but there is no order as to payment of interest 
after two years.^' Th^* High Oourt took, no notice of the ground upon 
whfch the Subordinate Judge I^^cided, — that the question had been coo*'^ 
^eluded by his order of the 25th January 1879, and their Lordships think , 
it should be remarked, in justice to the High Court, that this may l^e 
accounted for by Hhe fact tha-j not long before this the Full Bench of that' 
Court had held that the law, which they call the law of res jvdicata, was 
not applicable to execution proceedings. The question now for their Lordships* 
decision is, whether the order of the 25th January 1879, was not conclu- ’ 
sive between these parties ? It was an order made in the execution proceedings 
in this very suit ; and the decision of this Board in Bam Kirpal v. Bup Kuari, 

I. L. E., 6 ^All., 269 : L. B., 11 Ind. Ap., 37 is exactly in point. The only 
question that could be raised, and was raised by the learned counsel for the 
respondent, was that there might be some difficulty as to the construction to 
be put upon the words of the order of the 25th of January 1879. But look- 
ing at the terms of that order, although it may not be so clearly expressed as 
it might have been, there appears to be no doubt that what was decided on that 
occasion was the same right to recover the interest, after the expiration of the 
two years which was fixed by the decree for payment, as is now put in ques* 
tion in the present execution-proceedings. ' 

Dnder these circumstanof s their Lordships will humbly advise Her 
Majesty that the order of the High Court be reversed ; and the respondent will 
pay the costs of this appeal, and also pay the costs of the proceedings in the 
High Court. 

Solicitors for the Appellants: Messrs. Oehme and Summerhoys, 

Solicitors for the Respondent : Messrs. Wilkinson and 8on. 

NOTES. 

£ The construction, though erroneous, placed bv a previous order in execution proceed- 
ing.s is final during the subsequent stages (1895) 19 Mad., 54 ; (1912) 36 Mad., 553 ; (1912) 

37 Mad., 314 ; (1900) P. R., 48 ; see also (1887) 11 Bom., 637 ; (1890) 10 A. W. N., 9 ; (1908) 

14 Bur L. R,, 35 ; (1911) 14 C. L. J., 481 ; (1910) 12 C. L. J., 312 ; (1910) 11 C. L. J.,,601 ; 
(1909) 14^C. W. N., 114 ; (1909) 10 C. L, J., 420. This principle was not applied to the 
proceedings in Mamlatdars* Courts in fl894) 19 Bom., 675 as the ordinary rules of 
procedure did not apply to them.] « 

[107]. APPELLATE CIVIL. 

The 7th Auquat, 1884, 

Present : 

Mr. Justice Mahm^od and Mr. Justice Duthoit. 

Ram Sahai Judgment-debtor 

versus 

Gaya and others Decree-holders.* 

Pre^^empdon — Conditional decree — Finality"' of decree — Holiday -—Act 
XV of 1877 {Lirflitatfon Act), s, 5, sch, it, No, 156 — Execution of * 
decree — sale of property by deeree~hol<fer h^ore obtaining 
* possessisn — Decree-holder' s right not forfeited, § 

A decree in a suit to enforce a rifht of |we-emption directed that the purchase-money 
should be paid wit'liin a certain period from the date the decree became “ final”. The period 

♦ First Appeal No, B6 of 1884, from an order of Rai Ragbunath Sahai, Subordinate 
Judge of Oofakhpur, dated the 2l8t January 1884. • 
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of Imiit^ion prescribed for an appeal from this decree expired on a day when the^Couri? 
was closed. Held, that the decree did not become ** dnal ” before the day the Court re-opened. ’ 
^Shaikh Bwas v. Mokuna Bibi, I. L. B., 1 All*, 182 followed. ;j 

The boldir of a decree enforcing a ‘right of pre-emption who subsequently to the dat® 
of the decree sells the property to a “ sl^anger^’ and^erm,^s the latter tc^pay the purchase- 
•money decreed into Court, does not by such conduct debar himself from obtaining possession « 
(^the property in execution of the decree. e ^ 

Rajjo V. Lalman, I. L. R., 5 All., 180 and Sarju Prasad v. Jamna Prasad, S. A. ftom 
Order No. 45 of 1883, decided the 21st November 1883, not reported, distinguished. 

•'The reppondents in this case obtained a decree for pre-emption on the 30th 
June 1883, und^er the terms of which the puchase-monev was to be paid into 
Court within two moriths’frQm the date of the decree becoming “ final.*' This 
decree was appealable to the High Court, hut before the expiry of the period of 
limitation prescribed by law for the appeal, the High Court was closed on 
account of the long vacation and did not reopen till the 19th November 1883, 
when no appeal was preferred. On the 29th November 1883, the respondents 
executed a sale deed conveying the property (to which the decree of the 30th 
June 1883, related) to one Ambika Prasad. On the same day, the respon- 
dents filed an application for execution* of the decree, and, after-^ reciting that 
they had sold the property lin eluded in the decree to Arnbika Prasad, prayed 
that thb latter might be allowed to deposit the purchase-money, and that they 
(the decree-holders) might be placed in possession, in order that they might 
make over possession of the property to the new vendee. The Court below 
accepted the deposit, and allowed execution of the decree in the manner prayed. 

[ 108 ] On appeal, the judgment-debtor raised the same objections which 
had been urged unsuccessfully in the lower Court. In the first place it Was 
contended that the deposit of the purchase-money, with the application of the 
^9th November 1883, was no? made within the time allowed by the decree, 
which must therefore be taken to have become incapable of execution at the 
instance of the pre-emptor, under the provisions of s. 214 of the Civil Procedure 
Code. In the second place, it Was contended that the action of the respondents 
in ^executing the sale-deed of the 29th November, before having obtained pos- 
session under the decree, invalidated their pre-emptive right, rendering the 
decree flincapable of enforcement. In support of this contention, the appellant 
relied upon Rajjo v. Lalman, I. L. R., 5 All., 180. 

Munshis Hanuman Prasad and Sukh Ram*iox the Appellant. 

Mr. T, Gonlan and the Senior Government Pleader (Lala Juala Prasad), 
for the Respondents. 

The Court (Mahmood and DUTHOIT, JJ.) delivered the following 

judgment 

Hahmood, J. — (After stating the facts, continued) : — We have no hesita- 
tion in holding that the first pa^t of the argument addressed to us on behalf 
of the appellant is unsound. Reading s. 5 with art. 156, sch. ii. of the Diml- 
tation Act (XV of 1877), there can be no doubt that the period of limitation 
for preferring an appeal from the decree of the 30th June 1883, did not expire 
till the 19th November 1883, when this Court re-opened, and the decree can- 
not before be regarded as haying become final before that djjte. The point 
before us is governed hv the principle laid down by this Court in Shaikh Ewaz 
, V. Moknna Bib\, I. L. R., 1 All., 132, and following tba^ ruling, we Qisallow the 
two first grounds of appeal. * * 

The second question, however, which forms the subject of the remainiug 
grounds* of appeal, is a point of some nicety. In the case of Rajjo y. Lalman, 
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'I. L-^R , 5 AIL, 180, this Court laid down the principle that when A pre-smptor, 
in anticipatiioa of tlie success of his pre-emptive claim, transfers the pre-emp- 
tional property in any manner inconsistent with the object of the suit for pre-' 
enrption, such transfer pperates as forfeiture of the pre-emptive right,‘and the suit' 
[109] for pfo-eoiption iTJUSti,r^thei'efore„ be dismissed. Again, in the un reported 
c case of Sarju Prasad v. Jamna Prasad, S. A. from Order No. 45 (»f 1883, 
defiided the 2l8t Novejnber 1883, Straight and Tyrrell, J-T., laid down tba 
rule that a decree for pre-emption, being purely personal in its character, could 
not be transferred so as to entitle the purchaser to execute the decree. The 
learned pleaders for the appellint contend that the principles^ laid down 
in these two rulings govern the present case, because the action of the 
pre-emptor-decree- holder, in transferring the pre-emptional property (included 
in the decr^ee), by executing the sale-deed of the 29th November 1883, virtually 
amounted to transfer of the decree itself, and should therefore operate in 
defeasance of the pre-emptor-decree-holder*s right to execute the decree. 

We are of opinion that this contention, though plausible, has no real force. 
In the case of Itajjo v. Laiman, I. L. R , 5 All., 180, the transfer had been 
made by the ^laintifT-pre-emptor before his suit was decreed, and in the case 
of Sarju Prasnd v. Jumna Prasad, S. A. from Oijder No. 45 of 1883, decided 
the 2l8L November 1883, the person who was seeking to execute the decree was 
not the pre-empcor-decree-holder, hut the person to whom the decree had been 
transferred. VVe agree with the rules laid down in both these cases ; l)Ut they 
are distinguishable in principle from the case now before us. In the former of 
these C'lses, the question was whether the plaintiff-pre einptor, who had him- 
self^ infringed the right of pre-emption in connection with the property in suit, 
should be allowed to obtain a decree for pre-emption ; and the effect of the 
latter ruling was to uphold the principle, that no decree of Court passed in a suit 
for pre-emption can be so transferred as to invest the transferee with the right 
of obtaining possession of the pre-ernptional property by executing tliat decree. 
The case now before us is one in which the pre-emptor’s right of pre-emption 
had already been established by a decree which had become final before tjie 
sale-cloed of the 29tb November 1883, was executed. That sale-deed did not 
transfer -tlie decree, hut the property, to the proprietary possession of which 
the pre-emptor-decree-holdor was entitled, subject only to the payment of the 
purchase-money within time. It is not necessary forthe purposes of this appeal 
to determine whether the sale^deed was valid. The question is one which, if 
it ever arises, [no] can be finally determined only in a suit between the pre- 
emptor-decree- holder and his vendee, Ambika Prasad. So long as the latter does 
not seek execution of the decree, the matter cannot^ be regarded ?is a question 
relating to the execution of the (Jecree, such as would fall under the purview of 
s. 244 of the Civil Procedure Code. The parties to the decree are bound by the 
terms of the decree itself, and the Court executing the decree has no power to 
go behind it, to declare it annulled, or to ent<fr into any questions which are 
beyond the scope of the decree. The rules of procedure, therefore, precluded 
the Court below from entertaining the objections of the judgment-debtor- 
appelliftit so far as they were based upon the sale-deed executed by the pre- 
emptor-decre^-holder, who, in praying for execution of the decree, wasobeying* 
its terms. Noi»can the decree be regarded as arfnuHpd by reason of the fact 
that the mqney was deiposited on behalf of the pre-emptor-dfcree- holder by 
Ambika Prasad under the tei^s ot^tbe decree. All that the appellant Was 
entitled to was^lie right of receiving the purchase-money before delivering pos- 
session of the pre-emptional property to the decree- holder. That decree- holder, 
and not /pibika Prasad, is the person who, in the proceedings from which this 
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appeal has ariseD, is seeking to obtain possession of the property, and ii is of 
no consequence that the purchase-raoncy was deposited by the latter od behalf 
of the former. For it is clear that the prs^-emptor-dfecree- holder, and not 
Ambika Prasad, is the person to whom possesjsion must be delivered in execu- 
tion of the decree, and that if Ambika I^asad ha^ any valid rights under the 
sale-deed, he can enforce them only by a separate suit. • 

This last circumstance distinguishes the prei^nt casein principle from the 
ruling in the case of Sarju Prasad v. Jamna Prasad.^' If in the present case 
Ambika Prasad were the transferee of the pre-emptive decree, seeking by virtue 
of that decree to obtain possession of the pre-ernptional property, we should 
have disallowed his application for execution. But such is not the case, and 
the authority referred to does, not therefore govern this case. 

The distinction which we have thus drawn is not merely techni?ial, but is 
based on fundamental principles of the law of pre-emption. [Ill] The sole 
object of the right of pre-emption is the exclusion of such strangers as ar e objec- 
tionable to the pre-emptive co-sharers of the vendor. And if a decree for 
pre-emption were capable of transfer, so as to enable the transferee to obt ain 
possession .of the pre-emptional property in execution of that decrcje, it is clear 
"' that the object of the right of pre-emption would be defeated, for thb transferee 
of the decree may be as mu‘ch a stranger as the vendee against whom the 
decree vtas obtained, or that the latter may be a pre-empbor of a lower grade 
than the pre-emptor who originally obtained the decree. 

A decree once passed cannot, as we have already said, be questioned by 
any of the parties thereto when the decree is being executed, and if a decree 
for pre-emption could be validly transferred, the etfect would be to place the 
transferee in possession without the trial of the question whether such trans- 
feree had the pre-emptive right in preference to the vendee against whom the 
decree was obtained. Nor could the sale of a pre-emptive decree be regarded 
aS* giving rise to a fresh cause of action for a separate suit to enforce pre- 
emption, and it follows that, not only the rights of tlie vendee-judgment-debtor, 
but also those of other co-sharers, might hein]u»*ed by allowing the transferee 
of » pre-emptive decree to take out execution. On the other hand, in a case 
lilce the present, where the pre-emptional properly and not the decree has 
been trajisf erred, the effect of executing the decree can only be to pface the 
pre-emptor-decree-holder in possession of the pre-emptional property, and the 
sale-deed executed by him, if valid, would give rise to a separate cause of action 
(pr a pro-emptive suit to bo instituted by any person or persons who may 
consider the sale as having infringed their pre-emptive right. In the present 
otise, wliether the sale-deed of the 29th November 1883, be valid or invalid, it 
must necessarily remain in'a^ieyance till the pr^-emptor-decree- holder obtains 
possession of the pre-emptional property under the decree ; and, under this view, 
the present case is analogous to one in which the pre-emptor-decree-holder, 
immediately after obtaining possession under the decree, sells the property. 

For these reasons, and without prejudice to any rights that may arise 
out of the sale-deed of the 29bh November 1883, we hold [112] that the 
Court below was right in allowing the execution of the decree at the insl'ance 
of the plaintiff-pre-emptor, and we dismiss this appeal with costs. 

• Appeal dismissed^ 

NOTES. 

[ As regards wh^n a decree becomes final, see also (1889) 11 All . 34G ; (1908) „5 A. L, J., 
186. . As regards the eflEoct, ou execucability, of alienijiiot: sabseqiionb to the decree, see 

also (1901) P. L, R., 125 ; (1902) P. R., 94 ; (190iy’21 All., 119 ; (1907) H3 28.] 


* Not rdported ; S. A. from Order No, 45 of 1883, decided the 21st November id83. 
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T/ie 21th Avgust, 1884, 

* # Present ; , 

Mb. Justice Of.iDFiELD and ItfR. Jostecb Duthoit. 

^ Thq Mahar^a of Benares Plaintiff 

versus 

Angan Defendant. * 

Jurisdiction — Act XII of 1881 [N.-W, P. Hent /4c/), ss. 10 ^ 95 (a) — Suit 
^ landlord to determine nature of tenant* s tenure. 

The cognizance of the Civil Cour.t8 of a suit by a landholder for a declaration that a 
tenant is not a tenant at fixed rates, or an occupancy-tenant, but a tenant at will, is barred 
by the provisions of s. 95 (a) of the N.-W. P. Rent Act, 1861. 

The plaintiff, the Maharaja of Benares, let certain land to the defendant, for 
purposes of. cultivation. Subsequently desiring to*eject the defendant from 
his holding,* the plaintiff’s lessee caifsed a written notice of ejectment to be * 
served on him under s. 38 of the N.-W. P. Rent Act (XII of 1881). The 
defendant objected that he was a tenant having a right of occupaficy, and 
eventually this objection was allowed by the Board of Revenue, and the notice 
of ejectment set aside. 

The plaintiff then brought the present suit for possession of the land, and 
for a declaration that the defendant bad no right thereto. The lower Courts- 
(Munsif and District Judge of Benares) concurred in dismissing the claim, on 
the ground that, as the plaintiff admitted the defendant’s tenancy, the sole 
question in the suit w^as as to the nature an5 class of the tenure, and that 
such a question was, by the provisions of s 95 of the Bent Act, excluded from « 
the cognizance of the Civil Court. The plaintiff appealed to the High Court. 

Munshi Hanuman Prasad and Babu Sital Prasad, for the Appellant. 

Lala Lalta Prasad, for the Respond<‘nt. • • 

The Court (Oldfield and Duthoit, JJ.) delivered the following- 

judgment : — 

[113] Oldfield, J • — The only question raised in appeal is whether the suit 
is cognizable by the Civil Court, and we are clearly of opinion that the Courts. 
be]o;{v have rightly held that it is not. 

The plaintiff admits that the defendant is hia. tenant, but asserts that he 
is a tenant-at-will, and he tieeks to have it declared that the defendant ia 
neither a tenant at fixed rates nor a tenant with rights of occupancy, but a 
tenant-at-will, and he further seeks to eject him. 

• • The pleader for the appellant is unablA to support the plea that a suit on 

the part of the plaintiff to eject the defendant will lie in the Civil Court. Such 
a suit is clearly barred by the provisions of s. 95 of the Rent Act, the remedy 
being by application Jjo eject under s. 35, or to have notice of ejectment served 
unde^ s. 3^. Suits for ejectment have only been allowed in a Civil Courfc*in 
cases in whifih the plaintiff has deniedthat th6 relation of landlord and tenant 
has existed, and in which the Court has been asked to decide the question of 
title between the parties; and* in suah cases, when the defendant was fouVid to 

•Becoud Appeal No. 267 of 1884, from a decree of D. M. Gardner, Esq., Di&trict Judge 
bt Benares /dated tbe 24th November 1883, affirming a decree of Sbab Abmad^ulla, Munsif 
ef Benaxee, dated the 2nd July 1888. • 
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be ‘fcbe tenant of the plaintiff, the latter has been left to seek his remedy 
fojr ejectment in the Revenue Court. > 

But it has been contended thab^tlie Civil Court may'^determine the nature 
arid class of a tenant’s tenure in a suit broughtby the landlord, notwithstanding 
anything contained in s, 95 of the Rent "Act, and the ground for this conten- 
tion, is that, although a tenant can make an application in a Jievenue Court 
foi*' determination of the nature and class of his 'tenure, there is no provision 
enabling a landlord to do so, and he would therefore be without remedy. 

To this, however, it might be replied that where there is a dispute as to 
the nature and class of a tenants’ tenure, the landlord can always bring the 
question to trial in a Revenue Court, by enforcing against the tenant his 
asserted rights as landlord. 

But, however this may be, the terms of s. 95 (a) are clear, arid do not 
allow of the Civil Court’s jurisdiction in such matters. Revenue Courts alone 
have cognizance of any dispute or matter in which an application to determine 
the nature and class of a tenant’s tenure under s. 10 might be made, The 
dispute or matter here is as to the nature and class of the defendant’s tenure as 
a tenant, and is one on which the latter might make an application under 
8. 10. It does not affect the question that the plaintiff as landlord riiay not be 
able to make an application uhder s. 10, for the dispute or matter is none the 
less one contemplated by s. 95, which deals with the character of the dispute 
between the parties suing, and has for its object to leave to the Revenue Courts 
the determination of all disputes between landlord and tenant as to the nature 
and class of the tenant’s tenure. 


Were it otherwise, we should have applications made by a tenant in the 
Revenue Court under s. 10 and decided by that Court, and the same questions 
re-opened on the part of the landlord in the Civil Court. In the present case, 
indeed, we find that the plaintiff’s lessee put into force against the defendant, 
in the Revenue Court, the provisions of s. 36 of the Rent Act, but without 
success, and that the defendant has obtained a decision from the Revenue Court 
in respect of the nature and class of his tenure. 


'' The appeal is dismissed with costs. 

« NOTES. 

£ See also (1893) 15 All., 387 at 389. 


Appeal dismissed 

] 


[7 AIL 114] 

The 15th August, 1884. 

Present : 

Mr. Justice Mahmood and Mr. Justice Duthoit. 


Ram Piyari Defendant 

versus 

Mulchand Plaintiff.* 


Hindu Law — Mitakshara — Hindu widow — Estate inherited by two Hindu 
• widows from deceased husband — Alienation by one widom ^ 

When their Lordships of the Privy Council ^lave seen fit to place a definite construction 
upon any point of ^indu Law, the High Court is bound j^y sued construction'until such 
time as their Lordships may think fit to vary the ^me. * ^ 

•Second Appeal No, 1709 of 1883, from a decree of Maulvi Mahmud Hakhsh, Sub- 
ordinate Judge of Mainpun, dated the 12th September 1883, modifying a decree of Shaikh 
Sakhawat All, Munsif of Etah, dated the 9th July 1883. 
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According to the Mitakshara Law, the estate which two Hindu 'Widotys tajie ‘ by 
inheritunce irom their deceased husband is ‘-not several, but joint. The senior of two such 
Hindu widows is not K manaaer , of such esl^ate, and competent, for purposes of legal 
Necessity, to alienate it, without the consent of the other. Bhugwandeen Doobey y, 

Boce, 11 Moo. i. A., 487, anfi QajapathC Nilathani v. Oajapathi Badhamani, I. L. B., 
X Mad., 290, referred to. 

The facts of this case ancl of S. A. No. 1756 (cross-appeals) are sufficiently 
stated for the purposes of this report, in the judgment of DUTHOIT, J. 

Mr. A. II. S. Reid and Shah Asad Ali^ for the Appellant. 

[115] The Senior Government Pleader (Lala,*/i^a/a Prasad) and Munshi 
Hanuman Piasad, for the Respondent. 

The Court (Mahmood and DUTHOIT, JJ.) delivered the following 

judgment; — 

Duthoit, J. — This appeal and appeal No. 1756 are cross-appeals from a 
single decree of the Subordinate Judge of Mainpuri. They may be conveniently 
disposed of together. 

The ft'.cts, so far as our present purpose is concerned, may be thus stated : — 
Badridayal was the owner of a house in kasbeh Patiali. He died in March 
1881, leaving two widows, Ghandan Kuar (senior) and Ram Fiya'i (junior), 
and a daughter by Ghandan ^Kuar. On the death of Badridayal his estate 
passed lo liis widows, between whom there has been no partition. On the 29th 
November 1882 Ghandan Kuar sold the house in kasbek Patiali to Mulchand 
for Rs- 200. The house is described in the deed of sale as part of the estate 
left by Badridayal, and now the sole and exclusive property of the vendor : and 
the reason for the sale is stated to be the need of money to defray the 
expenses of the marriage of Badndayal’s daughter — a pious duty. 

Mulchand did not succeed in obtaining delivery of the property so pur- ' 
chased by him, and he therefore, on the 28th May 1883, sued his vendor and 
others for possession of it. He did not implead Musamrnat Ram Piyari, but 
sho was made a defendant at her own request, and, as the cause now.strands, 
she 9 .nd Mulchand are the only parties to it. 

The Lower Appellate Court has found that the alleged necessity f«r the sale 
did not in fact exist; that each of the widows was entitled to a moiety of the 
house ; that the sale by Musarnmat Ghandan Kuar was to that extent etlectual, 
but that, as regards Musamrnat Ram Piyari’s moiety, the sale was void and of 
no ptiect. It has therefore decreed the plaintitf's claim as regards one-half of 
the houst', and has dismissed it as regards the oth^r half. 

Both Mulchand and RarP Piyari have appealed. 

It is contended on behalf of Musamrnat Piyari (appeal No. 1709) that the 
estate of Badridayal’s widow was a single joint estate, with an inherent right 
of survivorship to the surviving widow ; [116] that, consequently, as Ram 
Piyarfwas not a party to the alienation, and in no way consented to it, the 
deed of sale was void, and of no effect, and could not be effectual even had 
circumstances of necessity existed, which, however, did not exist, and have 
been^founcinot to have existed ; and that the entire claim of the plaintiff' should 
therefore hilve been dismissed. • • , 

On behalf of Malchand, plaintiff (appeal No. 1756), it is contended that, 
the entire claim of the plain<»iff should have been decreed. The argument of 
the learned J)leader for the defendant is based upon two propositions, viz. : — 

(a) That the law enunciated by their Lordships of the Privy Council as 
<50 the icfature of the estate which two Hindu widows take by inheritance from 


76 



MULCHAND fl884J I.L.R. 7 All. 1,17 

their deceased -h unhand, is at variance v^ith the law as stated in the tex^, and 
tHYOh upon a j^rue view of the MitakShara Law, that estate is not joint, but 
seKeral, and that the house in disf)ute was the solo property of the vendov 
Musammat Chandan Kuar. > * 

ib) That even supposing the nature of the estate which two Hindu widows 
take by inheritance fronj their deceased husband*-to be joint,' yet the senior 
widow is manager of such estate, and is competent for purposes of legal neces- 
sity to aliene it, and that such circumstances did in this case exist. 

In suppoit of the former of these positions the learned pleader has cited 
the Viranutiodaya, Chapter, III, Part i, ss. 2 and 10 (ed., Calcutta, 1879, pp. 
132 and 153) ; Norton Lead u^g Cases (ed., Madras, 1871, p. 609) ; the Tagore 
Law Lectures, 9, p. 304 ; West and Buhier*s Hindu Laic, 3rd ed., pp. 89 
and 651 ; and two decisions of the Courts — one*of the Calcutta Higli Court, — 
Judobunsee Kocr v. Githlurnn Koer, 12 W. R . 158, — the other ot the Madras 
High Court, — n. H. M. Jijoyiamha Layt Saida v. H. 11, M. Kamakshi tiayi 
Saiba, 3 Mad. H. C. Rep., 424. 

In support of the latter position he has cited a passage from Mr. Mayne's 
work on Hindu Law and Usage (s. 469, ed. 11^78, p. 470), which ruris thus: — 
On^he same principle of joint tenancy with survivorship, no alienation 
by one widow can have any validity against the others without their consent, 
or on established necessity.” 

[117] As regards the former proposition, T observe that, although I 
canncit deny that it ajipears to be well founded, yet, I find myself precluded 
from entertaining it. When their Lordships of the Privy Council l‘ave seen 
fit to place a definite construction upon any point of Hindu Law, this Court ia 
bound by such construction un^Jl such time as their Lordships may think fit 
towary the same. 

As regards the latter proposition, I remark that the only authority which 
Mr. Mayne has cited in support of the suggestion that, in case of necessity, one 
of two widows may aliene the property without the consent of the oLher, is the 
case of Lhvgwavdeen Loobey v. Myna Baee, 11 Moo. I. A., 487, and that, after 
careful perusal of the judgment of the Lords of the Privy Council in that case, 
I am unable to find that their Lordships ruled to the effect stated. 

In Bhugwnndeen Doobey v. MynaBaee, 11 Moo. I. A., 487, their Lordships 
stated the law upon the point at issue in the following terms at p. 515 : — 

“The estate of two widows who take their husband's property liy inherit- 
ance is one estate. The right of survivorship is so strong that the survivor 
takes the whole'property to the exclusion of daughters of the deceased widow. 
They are. therefore, in the strictest sense, co-parceners, and between undivided 
co-parceners there can be no alienation by one without the consent of the other.” 

And in Gajapathi Ntlamaniv, Gajapathi Hadhamani, 1. L. R., 1 Mad., a^t 
p. 300, their Lordships remarked ; — 

“It was held there (V.e., in bhvgwandeen' s Case) that there was no objec- 
tion to a transaction which was merely an arrangement fpr separnte posses- 
siofl and enjoyment, leaving the title to each share unaffected, although the 
widows nevertheless remained cfi-parcenlprs, with a right of survivorship with 
.them, and there could be no alienation by one without »the cor»seDt of the 
otlier.’ . . . They think it suf^cientl>>’ "appears in this case (i.e., 

in the case then before their Lordships) that the state of things contemplated 
by the Tanjore Case exists ; that these widows could not go on peHceably in 
the joint efnjoyment of property, and that they have acted as if they had 
agreed that they [118] are separately to enjoy, in the manner above indicat 
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their ^respective shares. Therefore c their Lordships, guarding themselves 
against being supposed to atfirrp by their order that either widow^hes power to 
flispose of one-fourth of the estate allotted 'to her, or that they have any right 
to partition ih the proper &ense of tke terrfj, are not disposed to vary the form 
pf the order under which one-fourth of the profits of the estates will go to each 
\yidow during 'theiv joint /lives, their respective rights by survivorship' and 
otherwise remaining unaffected/' 

It seems to me that these dicta of their Lordships of the Privy Council, 
both of which are expositions of the Mitakshara Law, negative the contentions 
of the learned pleader for the plaintiff', and support the contentions of the 
learned counsel for the defendant Earn Piyari. . 

I would therefore decree the appeal of the defendant Musammat Bam 
Piyari, and dismiss the appeal and the suit of the plaintiff with all costs in all 
the Courts. 

Hahmood, J.--I concur. 

Appeal allowed. 


NOTES. 

[ As regards the binding nature of an alienation for legal necessity by a co^, widow after 
partition, SCO (1906) 33 Cal., 1079 ; sec also (1911) 33 All., 443 as regards the right of parti- 
tion inter se. As regards the effect o? a Privy Council decision, see also (1899) 3 0. C., 129. ] 

( 7 All. 118 ] 

The 16th August, 1884. 

Present : 

Mr. Justice Straight, Ofpg. tiHiEF elusTiCE, and 
Mr. Justice Brodhurst. 

Harjas Plaintiff 

versus 

Kan hy a Defendant. " 

Pre-emption — Joint purchase by co-sharers and stranger — Pre*emptor not 
compelled to pre-empt share purchased by co-sharers. 

^ If a co-sharer associater a stranger with him in the purchase of a share, another co-sharer 
is entitled to pre-empt the whole of the property sold, but it is not obligatory upon him to 
impeach the sale, so far as the co-ifharer vendee is concerned. • 

THFi facts of this case are sufiSciently stated for the purposes of this report 
in the judgment of the Court. 

1 Pandit Nand Lai, for the Appellant. * 

Munahi Smdar Lai a,ad Babu Satan Ghand, for the Beapondent. 

.‘•The Court (STRAIGHT, OPFG. C.J., and Brodhdbst, J.) delivered the 
following jad^ment ; — , 

Off£, C. J. — On the 22nd Jane 1882, Musammat Sujano sold a 
moiety of her zamindari ahare in a village, consi8t-[1199 ing of 17 bighas,. 
16 biawas, 10 biawansis of knd, with all the rights pertaining tberetOj ‘to five 
persona, na*roely, Umrao, Ba m Prasad, Sarjit, Kanhya, and Dalpet, in equal 

• Sf jond Appeal No. 1676 ot 1883, from a decree of Bsi Bakhtawar Singh. Subordinate 
Jndge of Meemt, dated the 7th September 1888,a£Srming a decree of liala Bail Nath Mnneit 

fif Mofirnt. iht* Slsb Julv 188.^. 
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shares, for a consideration, so the sale- deed recites, of Rs. 1,300. The yendees 
1, 2, 3; and 5 are co-sharers, but No. 4 is adrnitiedly a stranger. The 
plaintiff-appellant’s suit, which was institute’d on the. 15th June 1883, wAs 
■brought to establish his right of ^re-eir.ption as against Kanh’ya," in respect 
, of the one-6fth share purchased by him, and to obtain possession thereof uppn 
pfAyment of what might be deemed to bo the proportionate price of such fifl;.h. 
Both the lower Courts dismissed the claim, following, as they considered, a 
ruling of this Court, in Manna Singh v. Ramadhin Singh^ I. L. R., 4 All., 252. 
The plaintiff, has preferred the special appeal before us, and the grounds taken 
by him substantially are — first, that the case relied on by the lower Courts is 
inapposite; and next, that* it was competent for him to maintain his suit in 
the present form. There seems to l)e no doubt that the plaintiff is a-co-sharer; 
that he has a right of pre-emption over the wiiole of the property passed by the 
sale-deed of the 22nd June 1882, and consequently over tiie whole of the one-fifth 
of which Kanhya was the purchaser. In his plaint he has asked for the 
declaration of his pre-emptive right as to the whole of such one-fifth, and the 
only question is, whether ha can do so. The lower Courts proceeded on the 
view that he is not entitled to impeach the sale of the 22nd June 1882, except 
in its entirety, and they appear to have thought that the converse of the rule 
laid down by this Court in the case already adverted to was necessarily bind- 
ing on them. This was an error, probably dpe to misapprehension of the 
principle upon which a co-sharer who has associated a stranger with him in 
the purchase of a share, is not allowed to assert his own pre-emptive right to 
defeat a suit by another co- sharer who impeaches the sale as a whole. The 
grounds upon which this rule rests are pointed oat by Mahmoot), J., in Bhawani 
Prasad v. Damrna, I. L. R., 5 All., 197. In the present case, the plaintiff- 
appellant might have attacked She entire sale in respect of all the five vendees, 
4hd have treated the four co-sharers as strangers, but there was no obligation 
on him to do so, for the right of pre-emption wdiich gives a co-sharer the first 
call, so as to enable him to[120]| exclude a stranger from the co-parcenary, does 
nob compel him to exercise his right, and he may relinquish it if he tlynks 
proper. If, however, he does exercise it, then the obligation rests upon him 
to do sqaa to all that the stranger has purchased. * 

Hence, if a co- sharer associates a stranger with him in the purchase of a 
share, another co-sharer is entitled to pre-empt the whole of the property sold, 
Jbut it is not obligatory upon him to impeach the* sale so far as the co-sharer- 
vendee is concerned, for it may well be that he has no desire to exclude such 
00 -sharer. We think that the plaintiff-appellant was entitled to prefeV his * 
present claim in respect of bhe one-fifth purchased by Kanhya, upon payment 
of his proportion of the purchase-money. In this view of the case, we decree 
the appeal, and, reversing the decision of the Lower Appellate Court, remand 
the case for trial on its merits. 

‘ Appeal allowed, • • 


MOTES. • 

[This was followed in (1807) 15 Cal, 224 ; see also (1889) 12 All.,. 234.] 
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MUHAMMAD ZAKI &C. V. 


, [7411120] 

<■ TheJ6th August^ 1884. 

, \ Present : « 

« Mr. Justice Straight, Offq. Chief Justice, and Mr. Justice Duthoxt^ 

Muhammad Zaki and others Defendants 

versus 

Chatku Plaintiff.* 

Act XV of 1877 {Limitation Act), sch. ii., No, 132 — Suit for money charged upon 
rents and profits — 8iiit for money charged upon immoveable property, 

K borrowe<3 from C a fiuin of Rs. 571, and at tho same time executed a bond whoroby 
he mr^rtgftged usufrnctuanly to his creditor his “entire right and share” in a particular 
estate, ill li< u of the above-mentioned «um ; and it was agreed that C might realise the debt 
from the rGnt-^ and profits of two years, and^that, as soon as it had been realised,, his posses- ^ 
sion should cease. 

Held that the money borrowed by K was “ money charged upon immoveablg,, property 
it being charged upon rents and profits in alteno solo which, in English Law, would be 
classed as “ incorporeal hered’tamebts.” but which by the law of India are included in im- 
moveable property ; and that iherefore the limitation applicable to a suit for the recovery of 
the money was that provided in No. 13‘2,Lsch. iiof Act XV of 1877 (Limitation Act). Dulli v 
Bnhndur, N.-W. P,H. C. Rep., 187.5, p, 55, and Pestonjt Bezonjx v. Abdool Rahiman, I.L.R. 

5 Bom., 463, dissented from. Maharana Futtehsnngii Jaswantsangji v. Desai Kullianraiji 
Hakoomutraiji. 13 B. L. R., 254, referred to. Lailubl^ai v. Naran, I. L. R., 6 Bom., 719 
followed. 

The facta of this case are sufficiently stated for the purposes of this report in 
the judgment of the Court. 

*[ 121 ] Munahis Kashi Prasad and Hanuman Prasad, for the Appellstnts.* 

Pandit Ajudhia Nath, for the Respondent. * 

The Court (STRAIGHT, Offg. C.J., and Duthoit, J.) delivered judgment 
as follows : — • 


JDuthoit, J. — This :a an appeal from a decree of the Judge of Jaunpur, 
reversing ri decree of the Subordinate Judge of JaunRur, and decreeing the plain- 
tiff’s (respondent’s) suit for thep recovery from the^tateof Kazi Ahmad Husain, 


•Second Appeal No. 157 of 1884, from a decree of W. Barry, Esq., District Judge of 
Jaunpur, dated the 3rd October 1883, reversing a decree of M.iulvi Nasrulla Khan, Subordi- 
..nat^ Judge of Jaunpur, dated the 14th June 1883. • 
t [ No, Art. 132 

* Description of smt. 

... « - _ 

Period of limit* 
ation. 

Time from which period begins 
to run. ^ 

W ■ 

• 

To enforce' payment of money 
charged immoveable^roperty.j 

BTplfinaUon. The allowance anc^ 
fees respectively called molikana 
and hngqs shall, for the purpose of 
this clause, be deemed to be money 
charged u^on immoveable property. 



• 

Twelve years, j 

i • i 

1 

• 

WHfen the money sued for becomes 
due.] • 

• • 

« 
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in tihe hands pf the Kazi's heirs, the defendants* for appellants), and from the 
IMT^tsof taluka Dandari, of Rs. 1,129-10-0, with costs wad future interest. 

The facts may be thus stated*: — Ohatku Misr acted, as karinda of Ka2i 
Ahmad Husain for the managemeiTt of b^luka*Da^:^lari, and the’’ Kazi was in 
fhe habit of taking advances of money from him. On the 2nd October 1874 
Rs* 271 were found to be duo to Chatku Misr. Qn that flate'tho Kazi took, a 
’further loan of Rs. 300 in cash, and executed in favour of his creditor a bond 
by which he covenanted as follows:— 

* “ I mortgage usufructuarily to tlie aforesaid karinda my entire right and 

share in taluka Dandari, in lieu of the aforesaid amount (Rs. 571-1-0), that he 
may realise the same from* the profits of the year 1282 iasli, and from the 
arrears due by the tenants during the time of his incuml^ency, tlifl liability 
for which be has accepted. On a settleinenfof accounts, should any money 
be found to remain due after deduction of the aforesaid amount, he may 
recover it from the profits of the year 1283 fasli. As soon as it is recovered, 
the mortgage possession will cease, and no excuses or pretexts will be allowed.” 
The Court of First Instance (Subordinate Judge) held tliat the suit ought 
*to have been brought within six years from the end of 1283 fasli (3rcl Soptoinher 
1876) and dismissed it as timS-barred. 

The Ending of the Lower Appellate Court was in the following terms : — 

“ Plaintiff says tlie mortgage-money was not redeemed by the end of 1283 
fasli, and that he was evicted on the 14th November 1876, after the end of 
the fasli year 1283, wliicli finished on the end of Bhadon, ij\, 3rd September 

1876, that is to say, that [ 122 ] plaintifi remained in possession for nearly six 
weeks after tlie end of the fasli year 1283, 1 think that art. 132, sch. ii of the 
Limitation Act is applicable. If is clear that the mortgagor rnoi tgaged his 
I’iglits and interests . — ' Taviavi wakamal hak im hism rahn pat bandhak ka^te 

' hain' I do not find that he mortgaged merely the profits. The explanation that 
the plaintiff may realise the mortgago-money from the profit s of 1882 and 1BB3 
is superfluous ; if he were not to realise from the profits, what else could he 
realise* from ? And plaintiff was put in possession. 1 think tlie suit is not baned 
by limitation. The limitation is twelve years by art. 132.” , - 

It i^ contended in second appeal that the suit is time-barred, as not having 
been instituted (art. 116, sch. ii, Act XV of 1877) within six years from the 
3rd September 1876; and, in support of this contention, Dulh v. Bahadur, N.- 
W. P. H. C. Rep., 1875, p. 55, is cited. To which it is replied on belialf of the 
respondent : — 

(a) That, the bond of the 2nd October 1874, created a chargo upon 
immoveable property, and that art. 132, not ail. 110 of sch. ii, Act XV of 

1877, is therefore the limitation law applicable. 

(6) That even if art. 116 be the limitation law applicable, the suit is still 
within time, having been instituted on the first day on which, after the expiry 
of six years from the 14th November 1876 (the date of the cause of Action), 
the Court was open. 

The Civil Courts were closed in 1883 from the 15th October till the^6th 
November, both days inclusive, and the suit was therefore instituted on the 
first Court day after the vacation*; but this fact will not assist the'^^espondent’s 
case unless the l^th November, and not the 3rd September 1876, be the date of 
the accrual of the cause of action ; or, in pther yj^ofds, only if, as is assumed 
in the plaint, but is denied by the defendants (appellants), the plaintiff (res- 
pondent) was, upon a true interpi'etation of the bond of the 2nd October 1874, 
entitled, ii the loan was not previously satisfied, to retain possession of the 
mortgaged property after the end of the yeai* 1283 fasli. 


i ApL.— 11 
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Tyvo points therefore arise for our .decision, viz . : — , * * 

(1) Did, or didr not, the ^^ond of the 2nd October 1874, convey to^ile 
plaintiff (respondent) 3, right toehold the mortgaged pro- [128] per ty subsequently 
to the 3rd September 1876, df thb debt should not have been previously satisfied 
from the usufruct ? 

, (2) Did, “or did not, the bond of the 2nd October 1874, create a charge^ 

upon immoveable property ? 

As regards the former of these points, we see no reason to doubt that the 
terms of the bond have been rightly interpreted by the Subordinate Judge ; 
that the expression jis wakt pat jawe, hila hechak uzr ddhkl murtahinana 
kaladani tasaivar kiya jazve ” refers to an event contemplated as occurring 
before, n\)t after, the end of 1283 fasli ; that no right to hold property after the 
3rd September 1876, was confehed upon the plaintiff by the bond ; and that 
the 3rd September, not the 14th November 1876, was the date of the accrual 
of the cause of action. 

As regards the latter point, we remark that .the appellant's contention 
that the suit is not governed by the limitation provided in art. 132,- sch. ii, Act^ 
XV of 1R77, does certainly receive support from the decision of a Division 
Bench of this Court in Dnlli v. Bahadur, N.-W. H. C. Rep., 1875,^. 55, and 
from a judgment of Sargent, J., in Pestonji Bezonji v. Ahdool Rahiman, 

5 Bom., 463. But we venture to doubt the soundness of the principle upon 
which the decision of the learned Judges of this Court (PEARSON and SPANKIE, 
JJ.) in Didh v. Bahadur, N.-W. P. H. C. Rep , 1875. p. 55, proceeded ; and the 
decision of SarGENT, J., in Pestonji Bezonjt v. Ahdool Rahiman^ 5 Bom., 

463, has been overruled by a Full J:5ench decision of the Bombay Court iu 
Lallubhai v. Naran, I.L.B., 6 Bom., 719, to wjiich SARGENT, C.J., was himself 
a party. We follow and approve the view of the law taken by the learned 
Judges of tlie Bombay High Court in the case last cited. Their Lordships of 
the Privy Council in Maharana Futtehsangji Jasivantsangji v. Desai KulliaU' 
raiji liakoomutriaji, 13 B.L.B., at p. 265, ruled that the expression “ immove- 
abfe property, ” as used by the Indian Legislature, comprehends certainry ^all 
that-vN^ould be real property according to English law, and possibly more. “ In 
some foreign systems of law, " their Lordships go on to say, ** in which the 
technical division of property is into moveables and immoveables, as, e,g., the 
Civil Code of France, many things which the law of England would class as 
* incorporeal hereditaments ' fall within the latter category." And effect baiia 
been [124] given to this dictum of their Lordships in the Explanation to art. 
132, 8ch. n, Act XV of 1877. Even, therefore, if iihe words “ the whole of my 
right and share in taluka Daftdari, " used in the 6ond of the 2nd October 1874, 
could be treated as mere surplusage — a position which we must by no means 
be taken to admit — we should still he of opinion that the money borrowed 
by Kazi Ahmed Husain on the date in question was “ money charged upon 
immoveable property ; " for it was undoubtedly money charged upon rents and 
profits inalieno solo^ which, in English law, would be classed as ** incorporeal 
hereditaments,” but which by the law of this country are included in 
"immoveaJ)le propefty." We are of opinion, therefore, that the law of limitation 
applfcable this suit is that provided in art.*132, sch. ii, Act XV of 1877, and 
that, as having been ^instituted within twelye years from the 3rd September 
1876, it was not time-barnet^, ^ ^ . 

The appeal fails, and is dismissed with costs. 


Appeal dismissed. 
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IfOTBfl. 

£lu (1886) 9 Mad., 218 it was pointed out that 7 AIJ., 120, a|^d C All., 561 wore consis- 
tourwith oAchlother, 

•« See also (1903) 26 Mad., 686.1 


• [7 All. 124] ^ 

•* The 1 6th August, ^ 

Present : 

Mr. Justice Mahmood and Mr. Justice Duihoit. 

• • 

Ramghulam and another Defendants 

versus 

Janki Rai.... Plaintiff.'*' ** 

Contract — Consideration — Uncertified adjustment of decree — Civil Procedure 
Code, ss. 2U (c), 25f^~-Act IX of 1872 {Contract Act), ss. 2, 10, 23, 28. 

The consideration for a mortgage consisted partly of the amount of two docrccs held by 
^the mortgagee against the mortgagor. The mo\;JtgagcG having sued [to enforce the mortgage, 
the mortgagor pleaded failure of consideration as a bar to the enforcement of the mortgage. 
This plea vjj^as based on the allegation that the mortgagee had not certified the adjustment of 
the decrees, as provided by s. 25S of the Civil Procedure Code, and they were still in force 
under the terms of that section. • 

Per DUTHOTT, J., that the failure of the mortgagee to certify the adjustment of the 
decrees did not constitute a failure of coiisideratiua, because he did not covenant to certify 
such adjustment, and it was not, in fact, necessary for him to do so ; because he could not 
seek execution of the decrees on the ground that, though unsatisfied, they were still in force 
under s. 268 of the Civil Procedure C(jdc, without becoming liable to penalties ; and because, 
iijthe mortgagor considered the entering up of the adjustment of the decrees to be imperative, 
^bc had his remedy by application to the Court in the teinis of s. 258. 

[128] Per Mahmood, J., that the adjustment of a decree out of Court, if never corlifiod 
to the Court, is, under s. 258, ineffectual only so far as the execution of the decree is con- 
cenie*d ;«that there is nothing in the Contract Act to make such an adjustment invalid as the 
consideration for an agreement ; that an agreement founded on such consideration ifiay be 
enforced \fithout defeating the objects of s. 258 ; and that consequently there was, in respect 
of the amount of the decrees, valid consideration for the mortgage. 

Qunmiani Dasi v. Pran Kishon Dasi, 5B. L. R., 923- 13 W. R., F. B.. 69; Meer 
Mahomed Kazem Jmvha^ry v. Khetoo Bcbee, 20 W. R., 150 ; Oimi Khan v. Koonjo Behary 
Sein, S Cal. L. R., ^14 ; Davlata v. Oa^iesh S^iastri, T. L. R., 4 Bom., 295 ; Shadi v. Qamja 
Sahai, 1. L. R., 3 All., 538; and Sita Ra7n\. Mahipal, l.L. R., 3 All, 533, followed. 
Paiankav, Dcvji, 1. L. R., 6 Bom., 146, and Pandiirang Ramchandra Olunvghiilc v. Narayan, 
1. L. R., 8 Bom., 300, dissented from. 

On the 20th June 1831, Ramghulam and Prayag executed in favour of 
Janki Rai a document by which trhey acknowledged a debt of Rs. 700, on 
account of two unsatisfied decrees, and the receipt of Rs. 700, in cash ; declared 
that in consideration of these two items, aggregating Rs. 1,400, they mort- 
gaged usufruotuarily to Janki Rai certain lands situate in mauzas Sagarpabti 
and Khizupur; and covenanted at onco to repay the entire amount, ^with 
interest at the rate of 2 pev cent, per monsom, if they failed toplit the mort- 
gagee in possession. > 

The present suit was brought upon thq, allegai;ib*n that there had been such 
failure. The defence was a denial of that allegati on ; assertions that th e 

* Second Appeal No. 1566 of 1883, from a decree of T. R. Rodfern* Esq., Ofig. District 
Judge of Ghazipur, dated the 3rd August 1883, reversing a decree of Hakim Shah Rabat 
All, Additional Subordinate Judge of Ghazipur, dated the 19th December 1882. 
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consideration was not as stated in tho document, but was the satisfaction of 
four (not two) outstarfding decrees, and the payment, in cash, of^Bai, 128 (f^u^ 
Es. 700), and that no^ part of the consideration had been discharged ; and a pl^ 
that, as the plaintiff had failed 'to enter uf) in Court the satisfaction of the 
decrees, those obligations were still in force, and the plaintiff ought, therefore', 
npt to be allowed to^iut his bond in suit. 

The Lower Appellate Court (District Judge of Ghazipur), reversing the ' 
decision of the Court of First Instance (Subordinate Judge of Ghazipur), decreed 
the claim. It held that parol evidence at variance with the tern^ of the docur 
ment was inadmissible, and found that the Bs. 700 stated in the*bond to have been 
paid in cash were actually paid ; that as the plaintfif did not covenant to enter 
up satisfcrction of the decrees, and he would now he unable to execute them 
without incurring heavy penalties, that part of the [ 126 ] consideration also 
had fully passed, and that the plaintiff’s allegations as to failure by the 
defendants to give possession of tlio mortgaged property had been established. 
From this docision the defendants appealed to the High Court. 

Mr. T, Con/a?i‘dud Munshi llanuviau Pmsaef, for the Appellants. 

The Junior Government Pleader (Babu Dwarka Noth Banerji), for the 
Respondent. * 

The Court (Mah.M 001'> and DUTIIOIT JJ.) delivered the ^'following 

judgments : — 

Duthoit, J. (After stating the facts, continued) : — The only plea now 
urged before us is the second, viz., that because the respondent has failed to 
enter up satisfaction of the two decrees, they are still in force, and the respond- 
ent, being in broach, is not compotent to sue on bis bond. The plea is 
ingenious, hut has no I’eal force. The res])on^ent did not covenant with the 
appellants to enter up satisfaction of the decrees in Coiat, nor was it, in faQ/j, 
necessary fur him to do so. Were the respondent to seek execution of the ^ 
decrees upon the plea that, although satisfied, they are still in force under the 
provisions of s, 258 of the Civil Procoduro Code, he would surely he made to 
suffer in pocket, jmd probably in person also. Moreover, if the appelfamts 
consfdered the entering up of the adjustment of the decrees to be imperative, 
they had their remedy by application to the Court in the terms of s. 258 of the 
Code of Civil Procedure, f would dismiss the appeal with costs. 

Mahmood, J. — I am of the same oi)iuion. The real question in the appeal 
is, whether the decretal amount of Ks. 700 can be considered a valid considera* 
tion* of the mortgage-deed to that (ixtont, notwithstanding the fact that the 
plaintiff, wh * held those decides, never certitied.tt the Court that the decrees 
had been adjusted out of Court. Tne provisions of the law upon which the learn- 
ed pleader for the appellant relies in supi)ort of his contention are contained 
in the last paragraph of s. 258 of tho Civil Procedure Code, which lays down 
. that “ no sucli payment or adjustment shall he recognized by any Court unless 
it has Tjoen certified as aforesaid.” And the learned pleader insists that the 
failure 0 + the [ 127 ] plaintiff to certify to the Court the adjustment of the 
decrees amounts toj’ailure to pay a part of the consideration, for the decrees 
arc $4)11 alive and may he enforced and tho decretal money realized thereuncier, 
notwithstanfSing tho mortgage, the terms whereof, are sought to he enforced in 
this suit.* • . 

It seems to mo that t1ie*deterijii nation of the point so raised depends upoh 
the question* whether the contingency contemplated by the argument of the 
learned picador Cor the ajjpellant can actually take place under the law ; and, 
if bo, v' bother the appellant would have any remedies open to kim, in the 

event of his having to pay the decretal money in Court. 

# 
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Provisions similar to the last pai^^graph ot s. 258 of the Civil Procedure 
©C^e existed^ in s. 206 of the Code of 1859, and, whilst tfaat Code was in force, 
it was held by a Full Bench of the Calcutta High ‘"Court in Giinamani Dasi v. Prcs^n 
Kishnri Dasi, 5 B. L. R. 223 : 13 »W. R*F. B. GO^that if a deci^eens adjusted 
6ut of Court, and the decree-holder, failing to certify such adjustment, executes ^ 
tl^^decreo and realizes the amount thereof, the juj^gment-debto^' can maintain^ a 
' suit for compensation against tlie decree-holder. A similar view was taken 
in Mecr Mahomed Kazem Joioharrij v. Khetoo Behec, 20 W. R. 150, and even 
after the passing of the Code of 1877, it was held by the Calcutta High Court 
in Gimi Khan y.^Koonjo Beh%r\j Bein, 3 Cal. L. R. 114, by the Bombay High 
Court in Davlata v. Ganesk Shastri, I. L. R., 4 Bom. 295, and by this Court in 
Shadi V. Ganga Sakai, 1. L. R., 3 All. 538, that the law, on the point i^ow under 
consideration, had undergone no change. Tha language of s. 258 of the Code 
of 1877 was, however, altered by s. 36 of Act Xll of 1879, and the new section 
has re-appeared unaltered in the present Code. Upon the new section, a 
Division Bench of the Bombay High Court in Vatankar v. Devji, I. Ij. R., 6 Bom. 
146, held, with expression of regret, that tlie law had been altered, and that a suit 
«>for the rocbvery of money paid to a judgment-creditor out of Coujft, and not 
certified, was barred by cl. (/3)„of s. 244 read with the last paragraph of s. 258 
of the Cijiil Procedure Code. If the law has been so altered, I entirely concur 
with the regret which the learned Judges expressed in that case. But has the 
law^ been so altered ? [ 128 ] The learned Judges have not assigned any 
reasons for the conclusion at which they arrived, but there can be no doubt 
that that conclusion is in direct conflict with the ruling of this Court to which 
I have already referred, and with anot her case, v. il/a/iipa/, l.L.R. , 3 All. 

533, in which STRAIGHT, J., explained the phrase, “ any Court, ” as it occurs in 
the last paragrapli of s. 258, to have reference to proceedings in execution, and 
the Court or Courts executing a decree. Having considered the question, and 
with duo deference to the ruling of tlie Bombay Court in the case of Patankav, 

L L. R., 6 Bom. 146, I find myself unable to concur in the view of the law 
takqn in that case. There can be no doubt that an adjustment of decree out 
of*Coift"t, if npt certified according to s. 258, cannot be taken into account 
in executing the decree. Such was the law under the Code of 1859,' it re- 
mained finafiected by Act XII of 1879, and it is so under tho present Code. In 
the Code of 1877, the phrase “ such Court’' occurred, and the word “ such ” 
has given place to the word any ’ in tlie last paragraph of s. 258 of the 
present Code. Perhaps it was in view of this change of language that it was 
ruled in Patankar v. Deo//, \ L. R., 0 Bora. 146, that tho law had undergone • 
a seiious change, 1 confos^jJ am unable to entertain any sugh opinion. The 
leading case upon the subject is tho Full 15ench ruling of tho Calcutta High 
Court to which I have already referred, and although tho language of s. 258 
of tho present Code is, in many respects, different from the wording of s. 
206 of the Code of 1859, it seems -to mo that the ratio decidendi upon which . 
that ruling proceeds is applicable in principle to the section of the present 
Code. The section lays down no rule of substantive law relieving parties from 
the legal consequences of valid contracts, not, indeed, can the section bo regiirdod 
as«a rule of ovidenco barring the proof of facts which have actually occurred. 
The section occurs in a Co^e itgulatimg civil procedure, in a chapter which 
relates to executicyii of decrees, and tho only object it can have in view is to remove 
the intsonvenience which would otherwise aiii^e in contlection with the execution of 
decrees in cases in which adjustment out of Court is pleaded. Beyond this it 
seems to me the section can have no etlect. It cannot attect^Courts which are 
not concoivied with the question of oxocution of decroe, but witii a separate suit 
[129] in which tho cause of action alleged is the broach of a valid oontiiict • 
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by whiph febe deoree-holder hafe bound liimself not to execute thadeoree* The 
Court executing the decree is bound to recognize no adjustment <jf tjiat deeeve 
if* such adjustment js not duly certified f but this only shows that su^ 
uncertified ""adjustment is espresSIy declared' by the statute to be a question ftoi 
^relating to the execution, discharge or satisfaction of the decree" within thfi 
meaning of cL (c) of <s. 244 oi[ the Code. So that the last paragraph of s. 2Q3, 
far from rendering the provisions of s. 244 a bar to the entertainment of a* 
separate suit in connection with such uncertified adjustments, has quite the 
contrary effect. I therefore adhere to tho view which the Calcutta Court and 
this Court have uniformly taken of tho rule of law which prohibits uncertified 
adjustment of decrees from being recognized by* the Courts concerned in 
executing^ those decrees. 

I have considered it necessary to dwell upon this question at such length 
because if I had taken the same view of the law as was taken in Patankar v* 
Devji, I. L. R., 6 Bom. 146, I do not think that the decretal amount of 
Rs. 700, which forms a part of the consideration of the mortgage-deed in the 
present case, could be regarded as a valid consideration in the absence of 
certifying the adjustment of the decrees to the Court concerned in their execu- « 
tion. Indeed, such a view of the law was actually taken by the Bombay 
High Court in Pandiirmig Painchandra Chowghule v. Narayan, L. R., 

8 Bom. 300, wherein SARGENT, 0. J., with the concurrence of KeMBALL, J., 
laid down the rule that “ tho adjustment of the decree, nob having been 
certified to the Court, was not binding on tho plaintiff, and therefore constituted 
no valid consideration" of the bond on which the suit was based. The 
ruling is directly applicable to the present case, and necessarily proceeds upon 
an implied approval of the rule laid down in Patankar v. Devji, I. L. R., 6 Bom. 
146, from which I have aleady expressed my diseent. The later ruling is, indeed, 
the logical consequence of the earlier case. The respect that we owe to the 
ruling of the Bombay High Court makes it incumbent upon me to explain my 
reasons for declining to adopt the rule laid down in the later of those cases. 
Thg learned Judges in that case went to the length of laying down that ” the 
bond [ 180 ] was void witliout consideration” because an uncertified adjustment 
of decree “constituted no valid consideration," So far as the question of 
procedure is concerned, I have already endeavoured to show that the* prohibi- 
tion against the recognition of uncertified payments cannot be understood 
either as a rule of evidence hr as a rule of the law of contract. The Indian 
Contract Act (IX of 1872) cannot be taken to have been amended or modified 
by the last paragraph of s. 258 of the Civil Procedure Code ; and in the former 
of these enartments clear rules are laid down as td the validity of considera- 
tion and contract. Section 2 of the Act thus defines consideration : — “When, at 
the desire of the promisor, the promisee or any other person has done or 
abstained from doing, or does or abstains from doing, or promises to do or to 
* abstain from doing, something, such act or* abstinence or promise is called a 
consideration for the promise." Then an agreement is defined to be “ every 
promise and every set of promises forming the consideration for each other 
and ifc is laid down Jhat “ an agreement not enforceable by law is said to 
be v%dy Bufc “ an agreement enforceable by law is a contract.” “ Oontraet" 
therefore iiftludes the element of legality iff the^ sense in which it is used in 
the Act, and s. 10 provides that “ all agreements are oontractg if they are made 
by the free consent of parties^ competent to contract, tov e^ldwful considefatidn 
and with a 'lawful object, and are not hereby expressly declared to be void." 
The only other section which I need quote is s. 23, which provides that “ the 
oopsideiMition or object of an agreement is lawful, unless — (1) it is forbidden by 
law ; or (2) is of such a nature that, if permitted, it would defeat the provisions 
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of any raw;.or (3) is frauduJenf; ; or ^4) involves or implies injury^, to the 
p«.l^aon or property of another, or (5) the Court regards it as immoral or 
apposed to public policy. In each of these ceases, the consideration or object 
of an agreement is said to be ijnlawfnL *Ever#y agreement^’of^which the 
object or consideration is unlawful, is void." Now, the Bombay ruling whi 9 b 
IjMn considering, lays it down as a settled rul^ of law-that a bond executed 
*in adjustment of a decree, such adjustment not having been certified to tlie 
Court, renders such contract void, and the reason assigned is that it must 
be regarded as “ without consideration," for the consideration was invalid. 
[181] It seems to me that the sections of the Contract Act which I have already 
quoted justify no such conclusion. The promise or undertaking on the part of 
a decree-holder not to execute his decree, or the acceptance by him ^^f a bond, 
a mortgage, dr other similar contract as satisfaction of the decree, is undoubt- 
edly a consideration within the meaning of s. 2 of the Contract Act, and the 
transaction constitutes an agreement which amounts to a “ contract " under 
s. 10, unless it can he shown that the consideration or object of the agreement 
was unlawful within the'meaning of s. 23, which I have already quoted. Is 
# there then anything to show that the consideration or object in such a contract 
“is forbidden by law ?" In fche Contract Act itself ss. 24 — 30 lay down what 
agreemenjts are void, but none of these provisions applies to a contract such as 
the one now underconsideration. Section 28 might at first sight appear to be 
applicable, but it seems to me that the prohibition contained in the section is 
limited to agreements in restraint of legal proceedings for enforcing “rights under 
or in respect of any contract^*' which must be understood in the sense in which 
the Act defines it, and cannot be held to include rights under a decree. If then 
such contracts are not forbidden by the Contract Act, where is the prohibition to 
be found ? The last paragraph of s. 258 of the Civil Procedure Code contains no 
prohibition. It simply lays down that the Court in discharging its duties 
connected with the execution of decrees shall not recognize any adjustment 
of those decrees made out of Court and never certified to the Court, but the 
provision falls far short of justifying the view that all contracts by which 
decree® are adjusted out of Court are in themselves “foi bidden by law." that 
they are therefore illegal when entered into, but become legal the moment the 
adjustment is certified to the Court. The paragraph lays down no rule of 
substantive law ; but simply a rule of procedure suggested by considerations 
of convenience similar in principle to those which*form the reason of the rules 
Hy which the frame of suits, the right of set-off, and other provisions of 
adjective Jaw, are governed. And it seems to me that there is scarcely any ifiore 
reason in principle for sayirrigthat uncertified adjustments of decree give no 
right, because the Courts are prohibited from recognizing them, and the judg- 
ment-debtor cannot plead them in execution of thosedecrees, than there would be 
for the proposition [132] that, because s. Ill of the Civil Procedure Code does 
not allow certain obligations of the plaintiff to be pleaded as set-off to his 
claim, therefore those obligations cannot be enforced by a separate suit.* 

Referring still to s. 23 of the Contract Act, I proceed to consider whether 
thok adjustment of a decree out of Court, without such adjustment Jjeing 
certified, is an agreement of “ sufth a nature that, if permitted, it ^ould defeat 
the provisions of ^ny law." I suppose there is no provision of the law except 
■ $: 258 of the Civil Procedure Code, which c^n poasiBly be taken to be defeated 
by permitting an uncertified adjustment of decree out of Court t6 possess the 
validity of a contract. But I have already stated my reasons, for the view that 
the sole aim and end of s. 25S of the Civil Procedure Code, in common with 
eJl other rules of adjective law, is to facilitate the disposal of litigation ; and 
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this oh’ecti is in no manner def6ated by nermifcting agreements ou.fc of Court* by 
which a decree is adjusted. The Court executing the decree will, of com«ei 
not recognize them ,if they are not duly certified, but this circumstance 
in itself shbws that the pnovisi&ns ei the law cannot be defeated. For tlie 
view which I have taken does not involve the recognition of such uncertified 
adjustments by -any -Court in^ the exercise of its functions under s. 258 of^tjbe 
Civil Procedure Code. My view is that such adjustments, if made by an ' 
agreement, amount to a contract wdiich does not and cannot defeat the objects 
of s. 258 of the Civil Procedure Code, but gives birth to a new right which may 
be enforced in a separate suit, and not in the proceedings taken in the execu- 
tion of tlie decree adjusted by such agreement. 

It is not necessary to consider the remaining clauses of s. 23 of the Con- 
tract Act, because it is scarcely conceivable that any arguments can even 
plausibly be based on any of those clauses against the view which I have taken. 
And if this is so, 1 confess 1 fail to see wliy an agreement, the consideration 
and objects of which are not “forbidden by la^,” which is not “ of such 
a nature i^hat, if permitted, it would defeat the provisions of any law,” 
should be considered as a void agreement, incai)ahle of giving birth to a 
right the breach of which would constitute a valid cause of action for 
a separate suit. And I may add that the view which 1 have ""taken is 
[133] consistent with the uiterpretation placed upon cl. (2) of s. 23 of the 
Contract Act by the Lords of the Privy Council in Seth Gokiil Dass Gopal 
Dass v. Alurl, 1. L. B., 3 Cal, G02 : L.K. 5 Ind. Ap. 78, which involved a point 
of law similar in principle to the case now before us. 

I hold that the adjustment of a decree out of Court, if never certified 
to the Court, is ineffectual only so far as the «execution of that decree is con- 
cerned ; but that, if such adjustment is made by an agreement in itself valid 
such agreement, like other lawful contracts, becomes the basis of a right, 
which, if infringed, can afford a cause of action for a separate suit, notwith- 
stapding the provisions of s. 244 of the Civil Procedure Code. There is no 
provision in our law which renders such agreements void or otherwise illegal ; 
and m*the present case, if the plaintiff-respondent attempts, in breach of the 
contract contained in the mortgige-docd, to execute the decrees the amount 
whereof has already been included in the consideration of the deed, he 
will render himself liable 'to a separate suit by the defendant-appellant, 
in which full relief could be awarded. Wliat the nature of such relidf 
ma^ be, it is unnecessary for the purposes of this appeal to determine, 
for it depends upon circumstances whicl) ,we cannot anticipate. I 
may, however, add that in the case of l^njeera Alulhek v. Erf an 
Mollah, 22 W.R., 298, it was held that a suit to enforce a contract by which a 
dispute was adjusted between a decree-holder and a judgment-debtor could be 
maintained ; and in Nuho Kishen Alookerje&w Dehnaih Boy Ckoivdhry, 22 W. 
B., 19l, it w^as laid down that the Court could, at the suit of the judgment- 
deptor, issue an injunction restraining the judgment-creditor from executing 
his decree. A similar view was taken in Dhuronidhur Sen v. Agra Bank 
Limbed, 4*Cai. L. B., 434, and without discussing the rules laid down in Mie 
various casdfe, 1 may safely say that there is ^raple authority in the reports to 
show that in case of bceaoh of the contract by which a decree has been adjusted 
out of Court, hut such adjustment has never been certified, the law does not ' 
leave the inj^ired judgment-debtor without a remedy. Indeed, so long as it is 
conceded that such adjustments are notin themselves illegal, they must be held 
to givebivth to a right, and the law contemplates no rights without a remedy 
— Wbi jus ihi remedrum. 
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[iS^] Applying these principles to the present case, the decretal amount 
of ^Bs. 700 was a valid consideration, *to that extent, the deed upon which 
the suit frorh which thjs appeal has arisen ^as based.^ The findings of the 
Bower Appellate Court on the merits pyrecluflo u^from oonsideririg any other 
question in second appeal, and I therefore agree with my brother DUTHOIT in 
djamissing this appeal with costs. . • * 

Appeal dismissed. 


NOTES. 

[An unceAified adjustment, merely because it is unenforceable, is not void : — (1889) 
16 Oal.. 604 ; (1891) 13 All., 339; (1888) 12 Mad., 61 ; (1903) 25 All., 317 ; (1908) 35 Cal., 870. 
For the contrary view, see (1891) 22 Bom., 693 ; (1886) 11 Bom., 6.] , 

[ 7 All. 184 ] 

CRIMINAL REVISIONAL. 

The 26ih August, 1884. 

Present : 

^R. Justice Duthoit. 

Jhinguri 

versus 

Bachu and another. 

Criminal Procedure Code, ss, 43d, 437 — Power of District Magistrate to direct 
nmm further inquiry by Magistrate of the first class — “ Inferior Magistrate.*' 

Where a District Magistrate called for the record of a case in which a Magistrate of the 
first class had discharged certain accused persona, and directed another Magistrate of the 
first class to make further inquiry into the case, Jield, following Nobin Kristo Mookeiiee v. 
Russick Lall Laha, I. L. R., 10 Cal,, 268, and Qtieen- Empress v. Naivab Jan, I. L..E., 10 
Cal., 651. that the District Magistrate’s order was ultra vv’es and illegal. 

This was a case referred to the High Court for orders, under s. 438 of the 
Criminal Procedure Code, by Mr. R.J. Leeds, Sessions Judge of Gorakhpur. On 
the 25th January 1884, one Jhinguri preferred charges, under ss. 379, 427 and 
447 of the Penal Code, against two persons named Bachu and Chutkan, in the • 
Court of Munshi Chet Bam, Magistrate of the first class, Basti. After 
evidence had been taken on both sides, the case was dismissed by an order 
dated the 28th April 1884. 

On the 30th April an application, under s. 435 of the Criminal Procedure 
Code, was made to the Magistrate of the Basti District by the complainant, . 
Jhinguri, and on the 29th May a further inquiry by another Magistrate of the 
first class was directed. 

The Sessions Judge of Gorakhpur, in his report to ^he High Court under 
S.438, recommended that the order of the Magistrate of the Basti District, <Jirect- 
ing further inquiry, should be Set aside, on the ground, " inter cSlia** that the 
Court of Munshi^Chet Ram, a Magistrate of the first class, whose orders of con- 
viction under the Penal Code were appealable to» tbe Sessions Judge, was not, 
as C 188 ] regards the particular case in question, " inferior ” to‘ the District 
Magistrate, within the meaning of s. 436 of the Criminal PKooedure Code, and 
that therrfore the District Magistrate had no authority either to cail for the 
record or to direct further inquiry to he held. 


4 AI.I..--18 
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< , 

Th§ Court made the following order : — 

Duthoit, J. — Mui'shi Chet Earn was, by Government Notification No, 
724, dated the 30th May 1882, appointed ‘ to be Magistrate of tlbe first cla^s 
during such titne as he acte as a Dsputy Collector ; '’and, in answer to an 
inquiry on the subject, the Sessions Judge of Gorakhpur has reported tha,t 
Munshi Chet Ram hus continuously exercised those powers since the date’ ^f 
the Notification, and has not since ceased to officiate as a Deputy Collector. 

Following and approving the view of the law taken by the learned Judges 
of the Calcutta Court in Nobin Kristo Hooker jee v. Rnssick hall Laha, I. L. R., 
10 Cal., 268, and in Queen-Empress v. Natvah Jan, I. L. R., 10 Cal., 551, I am 
of opinion that the order of the Magistrate of the Basti District, dated the 
29th May 1884, was ultra vires and illegal. I set it aside accordingly. Let 
the record be returned. 


MOTES 

[See also (1885) 12 Cal., 473 ; 7 All., 853.] 


[ 7 All. 183] 

The 24th October, 1884. 
Present : 

Mr. Jcjsticb Duthoit. 

Queen-Empress 
versus ^ 
Sinha. 


High Court's powers of revision — Criminal Procedure Code, s, 439 — Revision 

* case in which term of imprisonment has been served. . , 

The High Court is competent, in the exercise of its powers of revision under s. 439 
the Criminal Procedure Code, to interfere with a conviction, oven though, in consetjuence 
the expiry of the sentence, it may not be possible to interfere with the latter. 

This was an application to the High Court for the exercise of its powers^ 
of revision under s. 439 of the Code of Criminal Procedure. The applicant 
'had been convicted by a Magistrate of an offence under s. 26 of Act IV of 
1879 (Indian Railway Act). The Court called far^the record of the case, but 
before the application came on for hearing, the applicant had served the term 
of imprisonment to which ho had been sentenced. 

[136] A preliminary objection was taken on behalf of the Crown to the 
hearing t of the application on the ground that the sentence could not he inter- 
fered with. 

Mr. A. Strachey, for the Applicant. 

The Jimior Government Pleader (Babu Dwarka Nath Banerji), for the 
Crown. ^ 

Duthoit,. J. — The applicant has served his term of imprisonment, and a 
preliminary objection is urgbdiby thoilearned Junior Government Pleader to tb^' 
effect that as* since the application was filed, the effect of the finding of the 
Magistrate has become complete, this Court cannot interfere with that finding. 
I am unarble to admit the force of this contention. I can find nothing in the 
terms of the law to prevent this Court from interfering with a conyiotion, 
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evcfn th*ough, in consequence of the expiry of the sentence, it may, not be 
^§(sible to interfere with the latter. And cases in \thich such interference 
should not Be summarily refused ‘may easil/ be supposed, as, for instance, 
^here a man’s status is altered by his* conficticyi, (as in convictions under 
Chapter XII or XVII of the Indian Penal Code, or under the Common Gam- » 
b|kig Act), or where, as here, the convict's prospect oi future employment 
depends in a great measure upon the existence or the annulment of tlie 
conviction. 

. (The learned Judge then proceeded to deal with the application on the 
merits). 


[7 All. 136] 

APPELLATE CIVIL. 

The 4th November 1 
Present : 

Mb. Justice Mahmood and Mr. Justice Duthoit. 

Sohan Lai Plaintiff 

* versus 

Aziz-Un«Nissa Begam and others Defendants,* 

Remand — Appeal from order of remand — Civil Procedure Code^ ss, 662, 

. 664, 6b6, 684, 688 {28), 590, 

• • 

Where a Lower Appellate Court, instead of remanding a suit under s. 566 of |jho Civil 
Procedure Code, erroneously remands it under s. 5G‘2, and the party aggrieved by its order 
appeals to the High Court, under clause (28), s. 598, the High Court cannot deal with the 
case as if it were a first appeal from a decree. [137] All that ttie High Court can do is to rectify 
the procedure of the Lower Appellate Court, and to direct that it decide the case itself on 
the merits. 

Badain v. Imrat, I. L. B., ,3 All., 675, distinguished. Tiamnarain v. Bhawanidin 
Weekly Notes, 18^, p. 104, and Sheoamber Singh v. LmUu Singh, Weekly Notes, 1882, 
p. 168, referred to. 

The suit in which this appeal arose was one for the sale of certain property 
mortgaged by the defendants to the plaintiff on the 22nd September 1874. It 
was stated in the instrument of mortgage that the mortgagors should'retain 
possession. On the 25th September 1874, three days after the mortgage, the 
defendants gave the plaintiff a lease of the mortgaged property for five yhars, 
and the plaintiff subsequently obtained possession. The defence^io the suit 
was that the plaintiff was in possession of the mortgaged property as an usu- 
fructuary mortgagee, and the mortgage- money had been .repaid from, the usu- 
’ frtiot of the property. The plaintiff’s contention. Was that the mortgage was 
only a simple mortgage, and he was not in possession as a usufructuary mort- 
gagee. but merely as a lessee. The Court of First Instance^CMunsif) allowed 

* First Appeal No. 11 of 1884, from an order of Mima Abid Ali Beg, Subordinate Judge 
of ShalijaliaDpur, dated tbe 3rd Hecember 1883. 
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the plajntiff*B contention and gave l\im a decree tor the sale of *the pro* 
perty, in the terms 4)rovided by ss. 86 and 88 of the Transfer of. Property 
Act, 1882. On appeal by the defendants the Lower Appellate Court (Subor^- 
nate Judge^} was of opini/on that the lease was simply a plan adopted 
for payment of the mortgage-money,*’ and that further inquiry should be made 
whether the plaintiff-mort^gee held possession as a lessee,*’ and wheMiiPr 
the mortgage amount with interest bad been paid up from the lease-* 
money.” The Court accordingly decreed the appeal, reversed the decree of the 
Court of First Instance, and remanded the case to the Munsif for the determir 
nation of the questions above referred to. • 

The plaintiff appealed to the High Court, on *the grounds that the order 
of remand by the Lower Appellate Court was opposed to the clear terms of the 
lease and the mortgage ; that it ^as unsupported by evidence ; and that it pro- 
ceeded on the assumption that oral evidence was admissible to vary or add to 
the terms of the documents in question* 

Pandit Ajudhia Nath and Munshi Kashi Prasa^^, for the Appellant. 

[138], Mr. T. Conlan and the J%nior Government Pleader (Baba Dtvarkac 
Nath Banerji), for the Bespondents. 

The Court (Mahmood and DUTHOIT. *JJ.) delivered the following 

judgment 

Mahmood, J. — This is a first appeal from an order of the Lower Appel- 
late Court, remanding the case to the Court of First Instance under s. 662 
of the Civil Procedure Code for trial de novo. 

Having considered the judgment of the Lower Appellate Court, we have 
no doubt that the order contravenes the express provisions of s. 562 and s. 
561 of the Civil Procedure Code. Under the former of these sections, the only 
ground for setting aside the decree of the Court of First Instance can be thWi^ 
‘'the Court against whose decree the appeal is made has disposed of the suit 
upon a preliminary point, so as to exclude any evidence of fact which appears 
to the Appellate Court essential to the determination of the rights of the parties, 
and the decree upon such preliminary point is reversed in appeal.” Section 664 
expressly prohibits the remand of a case for a second decision .except as 
provided in s. 562. 

In the present case, the judgment of the Court of First Instance did not 
proceed upon any preliminary point, nor didlihat Court exclude any evidence 
of fact within the meaning of s. 562. The Lower Appellate Court’s judgment 
is obviously framed in language adapted to an order of remand under s. 566 of 
the Civil Procedure Code, afid the reasons given by that Court could not 
necessitate a remand under s. 562. The lower Court's order cannot stand ; but 
the learned pleader for the appellant asks us to dispose of the case finally, 

^ without sending it back to the Lower Appellate Court. He contends on the 
authority of the Full Bench ruling of this Court in Badam v. Imrat, I. L. E., 

3 AIL, 675, that we are bound, even at this stage, to enter into the merits of 
the whole case, and to dispose of it finally. 

aw of opinion that this contention is not sound. The Full Bench ruHng 
upon which the learned pleader relies does n8t gq to the extent of supporting 
his contention. All •that was ruled in that case was, that gin appeal from an 
order remanding a suit forVe^rial is not to be confined to the question whether 
the remand has been made contrary to the provisions of s. 562 of the Civil 
[139] Procedure. Code ; but that the question whether the decision of the 
Appellate Court on the preliminary point is correct or not, may also be raised 
and determined in such an appeal. In the case before us the judgment of.the 
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Lower Apj^llate Court does not, as we have already ^aid, proceed upon any 
prelinj inary ^oint which we can , determine •at this stage. The judgment 
BTofesses to deal with the merits of the oase,tthough thd result^of -Ahe reasons 
would be a remand under s. 566, and noi under 8.^562. 

It is to be observed that the case from which this apj)eal has arisen is olie 
wffich can come up before us only in second appeal, and we are of opinion 

* that the circumstance that this appeal is a first appeal from order under the 
provisions of cl. (28), s. 588 of the Civil Procedure Code, would not alter the 
nature of the powers to be exercised by us in second appeals under s. 584 of 
the Civil Prooedfire Code.' In other words, we cannot deal with the case as if 
it were a first appeal from a decree. In the case of Bam Narain v. Bhawa- 
nidifit Weekly Notes, 1882, p. 104, and in Sheoambar Singh v. La^lu Singh^ 
Weekly Notes, 1882, p. 158, to both of which one of us was a party, the powers 
of this Court in its jurisdiction as the Second Appellate Court were discussed. 
The observations made in those cases appear to us to be applicable in principle 
to the present case. Section 590 of the Civil Procedure Code renders Chapter 
XLI of the Code applicable to such appeals as the present only miUatis mutandis', 

• and we c&nnot regard that section as bidding us to enter into the merits of the 
whole case simply because «the Lower x4ppellate Court, instead of remanding 
the case wider s. 566, has erroneously remanded it for new trial under s. 562. 
In our opinion the functions of this Court* in appeals under cl. (28), 
s. 588, are limited to disposing of such points as properly fall within the scope 
of 8. 562. No such point exists in this case, and all that we are called upon to 
do is to rectify the procedure adopted by the Lower Appellate Court in the 
matter of the remand, and to direct that Court to decide the case itself on the 
merits. The questions raised before us in the memorandum of appeal may be 
proper questions for disposal after the Lower Appellate Court has pronounced 

<•4^ final judgment and decree ; but they cannot be disposed of at this stage. 
The Jogical consequence of the contrary view would be, that in every case in 
which the [ 140 ] Lower Appellate Court passes an erroneous order of remand 
for re-trial under s. 562, and an appeal is preferred to this Court under cl. (28), 
of I. 588, the functions of this Court, in cases like the present, instead oS being 
confined to matters described in s. 584 of the Code, would be converted into 
those of the first Appellate Court; in other words, an erroneous order of remand 
by the Lower Appellate Court would have the effect of converting into a first 
appeal a case which could only be the subject of second appeal. 

For these reasons we decree this appeal, and setting aside the order otthe 
Lower Appellate Court, remapd the case to that Court, with directions to restore 
the case to its own file, and to dispose of it according to law. The costs of this 
appeal will be costs in the cause. 

Appeal allowed. 


NOTES. 

[This was followed in (1886) 10 Bom., 398 ; (1892) P. R., 6. See also (1896) 19 Mad., 
422.] 
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* The 5tfi November, 18S4. 

, , • , Pbbsent^: 

Mb. Justice Oldfield and Mb. Justice Mahmood. 


f 

<r *0 

The Secretary of State for India in Council Defendant 

oersus 

Ram Ugrah Singh and others Plaintififs.*^ ^ 


Liability of land to assessment of revenue— Jurisdiction of Civil Court- 
Declaratory decree — fict XIX of 1873 (N.-W, P. Land 
Revenue Act), s, 241. 

The Civil Courts are not debarred by a. 241 of Act XIX of 1873 (K.-W. P. Land-Revenue 
Act) from taking cogni/ance of a suit fur a declaration that land, which the Revenue officers 
seek, under the provisions of that Act, to assess to revenue, is included in an area which has 
already been permanently sebtlod, and is thc^fore not liable to further assessniefit. • 

A title to hold land free from assessment to revenue* cannot be acquired by any length 
of possession revenue free. «, 

Tlie Governme^ii v. Rajah Raj* Kishen Singh, 9 W. R., 427 ; Collector of Fuitehport v. 
Munglee Pershad, N.-W. P. S. D. V. Rep., 1854, p. 167; Rajah Rughonath Suhaee v. 
Bishen Sinqh, N.-W. P. S. D. A. Rep., 1856, p. 302 ; Zoolfikar AH v. Oininsam Baree, 
N.-W. P. S. D. A. Rep , 1865, p. 92 ; and Sri Uppu Lakshvii Bhayamma Qaru v. 
Purvis, 2 Mad. H. C. Rep,, 167, referred to. 

The facts of this case are sufficiently stated f©r the purposes of this report in 
the judgment of the High Court. 

Mr. T. Gonlan and the Senior Government Pleader (Lala Juala Prasad), 
for the Appellant. 

Mr, C H, TliU, Munshi Tlanuman Prasad, Munshi Sukh Ram, Babu 
Sital Prasad, and Lalla Jokhu Lai, for the Respondents. 

[141] The jud^nient of the Court (Oldfield and Mahmood, JJ.) was 
delivered by — 

Oldfield, J. —The suit, which is the subject of this appeal, was instituted 
• on the 26th February 1880, by Babu Ram Ugrah Singh and others, against the 

Secretary of State for India in Council, through the Collector of Ballia. 

» • • 

The case of the plaintiffs is briefly that the lands, the subject of the dispute, 
consisting of mauzas Kheru Chapra, Marwatya, and Ratnpur, belonging to 
taluqa Kharauni, formed portions of the above mauzas at the time they were 
leased to them in the decennial settlement fnade in 1197 fasli, — i.e., 1790 A.D,, 
by Mr. Duncan, afterwards converted into a permanent settlement under 
Regulation I of 1795 ; they allege that the boundary of the taluqa was the 
main channel of thepGogr a, situated as it is now, and that the taluqa was south 
of itj; and cpraprised the lands in dispute ; that in 1879 the revenue authorities 
re-measured the lands of the mauzas, and treated the area disputed as 
alluvion’ accreted sihee 1^90 A.D., and made an assessmenUupon it in contra- 
vention of .their right ; anfl the •relief sought by the plaint of the plaintiffs,* 
as amended in April 1881, is that a decree be passed in favour of the plaintiffs, 
who allege themselves to be still in actual possession, for declaration of their 

, • First Appeal No. 81 of 1881, from a decree of Maulvi Muhammad Abdul Majid Khan 
^^Subordinate Judge of Gha/ipur, dated the 28th April 1881. ’ 
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nghl to these lands on the ground that they form part of the area in tespect 
of V9,hich t^ie permanent settlement was made,ai3d by right of ancient hereditary 
possession ; and that the orders of the Assistant Collectorof Ballia^ dated the 
3rd April 1879, and of the Commissionei* of Benai^es, dated the* 14th October 
1679, be declared invalid and ineffectual, so far as they are prejudicial to th’e 
pl^tiffs* rights. , « " 

The first of these orders is by the Assistant Collector, directing that the 
plaintiffs be asked whether they will accept the assessment, and the second 
that of the Commissioner’s, directing that the plaintiffs’ appeal from the 
Assistant Collector’s order, (Jated 3rd April 1879, be dismissed. 

The defence is, that the boundary of the taluqa, which was leased in the 
decennial settlement in 1790 or 1197, was the nullah Bahera, the southern 
branch of the Gogra, and these lands are to the north of it, and excluded from 
the permanently settled area ; [142] that the total area of the three mauzas 
Bampur, Kheru Chapra, and Marwatya, permanently settled with the plain- 
tiffs, was 2,200 bighas, which is still the area south of Bahera nullah ; that 
the disputed- lands, which are called “ D:ara” were not in existence then, 
but accreted subsequently, or,if they did exist at that time, they appertained 
to the muafi rnahal in the Saran district, on the other side of the river Gogra ; 
that in 1800 or subsequently the stream of the Gogra left the nullah Bahera 
and began to flow to the north, thus transferring the lands in dispute to the 
south of the main channel, as accretions to the plaintiffs’ mauzas, and such 
accretions became liable to assessment under a. 104, Act XIX of 1873, and the 
old Regulations ; that the plaintiffs cannot contest the right of the Government 
to make a settlement and assess revenue. 

The Subordinate Judge, in* a very carefully considered judgment, has 
fc^nd that the plaintiffs have proved that the lands in dispute form part of 
the area which was permanently settled with their ancestors ; and he further 
considered that, by length of possession free from further assessment, they 
have established a right to hold these lands free form assessment of revenue ; 
thaff there is no law whicli precludes a Civil Court from entertaining a 
claim to contest the right of Government to collect revenue from any 
zamindar in excess of the amount sanctioned by Government, or to fix a new 
enhanced demand on raahals settled for a term before that term expires, or on 
permanently settled mahals ; that a Civil Court can at any rate do so much as 
to declare the zamindar’s two-fold right that the land which is being newly 
assessed is part of the land settled previously, on which an assessment cannot 
be made, or that, owing to the lapse of a term of sixty years, the zamindar has 
acquired a right to hold the land for the future in the same way and manner, 
without paying a new or increased revenue, as he has hitherto held it ; and he 
adds that the plaintiff's pray only for^a declaratory decree regarding the above, 
point and not the other points ; and the Subordinate Judge makes a decree 
declaring that the land in dispute was not excluded from the true area of plain- 
tiffs* villages, and reference to which has been made in the decennial settlemeltit, 
at the time of the perma-tl43]nont settlement, but that ir is included in the 
permtinent settlement ; that if it otherwise, the defendant has ne longer a 
right to fix a revenue on the land in dispute owing to lapse cjf time ; and. allows 
plaintiffs their costs. ^ ^ • 

The defendant has appealed, and the objections may be summedmp to be — 

1. In regard to the lower Court permitting the plaintiffs .to amend their 
plaint. * 

* “ Diara ,*' — A tract of alluvial land. 
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2/ That no deckratory decree csan be given, especially as the piainliffs 
are out of possession ; and that the Government has adopted proceedings to 
realize the^rev^enue assessed. ^ „ 

3. That it is not proved that trfe land in dispute formed part of the area 
ol taluqa Kharauni^ settled with the plaintiffs ; but on the contrary it did not 
fo'rm portion of that taluqa, and was not settled with any one. 

4. That a decision made in 1839 as to this land has become dual. 

5. That the plaintiffs cannot obtain a right to hold the land free from 

assessment of revenue by long possession. ^ • 

6. That bhe Civil Court has no power to question or set aside settlements 
of land cL‘ assessments of revenue. 

(After disallowing the tw6 first objections, the judgment continued) : — 
The next, in the order in which I have put them, relates to the decision on 
the merits ; and T concur in the conclusions which the Subordinate Judge has 
arrived at, as the result of his very careful examination of the evidence in 
the case. ^ 

(After referring to and commehting on the evidence, the judgment con^ 
tinned:) The facts above recited sufficiently » show, in my opinion, that 
these lands were part of the area permanently settled with them, m 

(After a recapitulation of the facts the judgment continued : — ) 

I think the above facts sufficiently establish the plaintiffs' title. I do 
not, however, agree with the Subordinate Judge in holding that any length of 
possession of these lands free from revenue would give plaintiffs a title by 
prescription to hold them free from assessment with revenue. 

iiiil The above remarks dispose of the*case on the merits. 

There are, however, some legal questions to be considered. ^ 

(After holding that the fourth objection was clearly untenable, the 
judgment continued : — )The next point is the jurisdiction of the Civil Court in 
this suit. ^ • 

I*t is to be observed that the Subordinate Judge has not decreed that portion 
of the claim which seeks to set aside orders of the Revenue authorities, and 
the decree he has made is confined to a declaration that the land in suit was 
not excluded from the area of the plaintiffs' villages, bub on the contrary was 
included in the area permanently settled with them ; and to a further deola^a- 
tick! that, were it otherwise, the defendant has no right to make a new assess- 
ment of r‘='venu 0 upon the lands owing to lapse of time. 

The declaration contained in the last part of the decree must be cancelled, 
since, as already stated, limitation cannot be pleaded against the right of the 
State to assess with revenue lands hitherto held revenue free. 

* The decree of the Subordinate Judge will then be limited to a declaration 
that the lands in suit formed part of the area that was permanently settled with 
th«, plaintiffs’ ancestors at the decennial settlement, and such a decree does not 
appear open to any objection on the ground that the Civil Court has no 
jurisdictibn to make it. ^ 

The question raised and dealt with is whether the plaintiffs have a right 
to the lands as forming part of a mabal held by their ancestors under decennial 
leases in 1790, and subsecfuently settled with them under a permanent settle- 
ment, which in consequence are not legally liable to further assessment for 
revenye ; or. off the other band, the lands formed no part of such area, and 
have subsequently accreted, and are liable to be assessed. The decree does no 
more thaq declare rights which the plaintiffs have had conferred upon them in 
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pursuance nf enactments of the Legislature, and the adjudication up6n such 
rights is ^yithin the province of the Civil Courjs, whether or not there may be 
involved questions of the liability o*f land to assessment for revenue. 

We have here no question properly of the Civil Court’s jurisdiction being 
excluded in respect of acts done in the exercise of [145] sovereign poweifs, 
fof^the suit is for alleged wrongful acts of the Bt^venue officers in violation bf 
rights conferred on the plaintiffs by the Legislature and the Civil Court’s 
jurisdiction does not appear to bo excluded by express legislation in s. 241 of 
the Land Kevanue Act, which has specified the matters over which Civil Courts 
exercise no jurisdiction. 

The matter does not come under (b), s. 241. There is here no question of 
the claim of any person to be settled with, or* the validity of any engagement 
with Government for the payment of revenue, or the amount of revenue to be 
assessed on any mahal or share of a mahal. 

(D) 8. 241, allows tlie Civil Courts no jurisdiction over the matter of the 
notification of settlement,’*' but we are not in this suit concerned with that. The 
notification referred to is probably thai; made under s. 36, which directs that 
“ whenever, the Local Government thinks that any district or other local area 
liable to he brought under settlement should he so brought, it shall publish a 
notification specifying such area.” » 

The expression “ matter of the notification of settlement ” is very vague, 
bub possibly it was only intended not to allow suits to set aside settlements on 
the ground that the notification was nob duly issued ; and however this may be, 
the claim decreed does not touch upon the legality of the notification. A Civil 
Court may declare certain lands to be part of an area already permanently 
assessed for revenue, and in consequence not liable to further assessment, 
without interfering with the notification. 

The only part of s. 241, which has been referred to in order to oust the 
jurisdiction of the Civil Court, is cl. (/?), namely, matters provided for in ss. *79 
to 69, which refer to the resumption of rent-free grants and liability of reat-free 
lands for Government revenue ; but obviously the matter in this suit is not one 
of those. The case referred to by the Subordinate Judge — The Government v, 
Bajah Baj Kishen Singh, 9 W, R 427, — appears to support the view here 
t^ken. The plaintiff in that case sued to have his right declared to certain 
lands as part of a mahal permanently settled, and to set aside a survey and 
proceedings incidental to it^ by which the lands [146] were claimed by the 
defendant as excluded from v'laintiff’s permaner^ly settled mahal. It was 
held that the Civil Courts had jurisdiction in the matter. The difference 
between that case and the one before us is, that in that case the Government 
had not, as here, recognized the proprietary right of the plaintiff to the lands, 
or made an assessment of the lands, and offered to settle them with him’: 

The case of Collector of Futtehpore y. Munglee Pershad, N.-W. P. S.>D. 
A. Rep., 1854, p. 167, is very much in point. The objeol of the suit was to 
resist the demand of Government for the revenue of certain lanffs, on* the 
ground that they had already bedn assessed with revenue, and the plaintiffs 
were not liable tg be called on to pay the same amoiiht twice over ; and 
the cliam was entertained and allowed. The Couris observed : —"The majority 
of the Court disclaim all intention in this judgment of interfering with the 
Government’s acknowledged power of determining the assessments of the 
revenue: with this power the Civil Courts have no authority to interfere, nor do 
the majority of the Court interfere with it in the present instance. They merely 
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declare^] udicially lihat the Government has, through its revenue officefTs/assessed 
the land in dis^pute as ^ part and parcel of the villages of the respondents, who 
are not legally subject to any further demand on that account.” 

* In Rajah Rughonath Suhaee v. Bishen Singh, N.-W. P. S. D. A. Eep., 1856, 
p,'^ 302, which was a suit brought to set aside an order passed by the revenue 
authorities, by which defendants were admitted to the settlement of mau^a 
Sirsya to the exclusion of plaintiff, in contravention of a settlement which 
had previously been made with plaintiff, the Sudder Court held that the existr 
ing Regulations confer no power on the revenue authorities of remodelling at 
their will and pleasure settlement arrangements regularly entered into, so long 
as the pairty admitted to settlement fulfils the terms of his engagement;, and the 
Court allowed the claim, finding on the facts in the c'ase that the party admitted 
to the direct management of the estate had no rights in it beyond those of 
a mere ryot or cultivator. 

The case of Zoolfikar All v. Ghunsam Baree, N.-\y. P. S. D. A. Eep., 1866, p. 
92, may aP.o be referred to, to show tlj^at the Civil Courts have exercised jurisdic- 
[li7]tion to enforce rights of parties under a settlement, and to set aside 
orders of the revenue authorities in contraventio^n thereof. A case decided by 
the Madras High Court — Sri Uppu Lakshmi Bhayamma Garu V. Purvis, 
2 Mad. H. C. Eep . 167, — nfay also be referred to. The question was the 
jurisdiction of the Civil Courts to entertain a suit brought to try a question 
of liability to the public revenue assessed upon land. The plaintiff sought to 
establish, as the judgment states, that the lands were legally exempt from an 
additional assessment to the water-rate, on the ground, first, of a right by long 
enjoyment of the free supply of the same quantity of water from an old canah 
(of which it was alleged the Government officer had cutoff the supply), as was 
obtained from a now canal which they had made, and with reference to tffh 
supply from which the plaintiff had been assessed with water-rate ; and secondly, 
on the ground that the lands were of the description excepted from the assess- 
ment by the rules promulgated by the Board of Revenue for the levying of the 
water-rate. The Court (SCOTLAND, C. J., and PHILLIPS, J.) observed : — “ The 
suit, then, is clearly a suit of a civil nature, brought for alleged wrongful acts 
by an executive officer of Government, and, in the absence of any express legal 
enactment or provision, w^e think the circumstance that the acts complained 
of were done in enforcing payment of a revenue assessment sanctioned by 
Government, did not, psr se, preclude the jurisdiction of the Court to entertain 
the suit. There no doubt may be acts done by, the Government through its 
executive ofiScers, which, though not contrary? to any existing law, may be 
regarded as grievances ; and undoubtedly acts that could not be considered as 
contrary to any existing right acquired under the laws administered by the 
• Municipal Courts, would afford no cause of suit, and a plaint in which such 
an act appeared to be the only subject-matter of complaint would properly be 
rejected in limine, . . But in the present case the plaintiff sets up that she 
pos^sesses a legal proprietary right in the land entitling her to the supply of 
wafjpr free of the assessment — a claim of legal exemption— and seeks to recover 
in respect bf an act done in violation of sucUlegal rights, as also of the Revenue 
rules in. force, and, until altered, binding upoil the defendant ; and we think 
the question in this, as other suits of a civil [1481 natffre, is whether the 
cognizance •of the suit was barrel by any Act or Regulation in force wfien the 
suit was broughf.” 

I would affirm the Subordinate Judge’s decree, declaring that the land in 
vdiapute was included in the area of the plaintiffs’ villages, for which a permanent 
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eetUemenfc was made, and is not liabje to further assessment for revenue ; 
and I would dismiss the appeal with costs. 

Huhmood, J., concurred. ' ^ 

* ' Appeal dismissed. 


NOTES. 

[This was ollowed in (1903) 27 Mad., 386.] 
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The^lSth November ^ 1684. 

Present : . 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Gan^ia Ram Plaintiff 

versus 

Beni Ram and others Defendants.* 

Jurisdiction of Civil Court — Landholder and tenant — Smt for recovery of land 
of which tenant has been dispossessed — Eelation of landlord and tenant 
admitted — Act XII of 1881 (N.-W. P. Bent Act)^ s. 96 fnj. 

A landholder served a notice of ejectment on 0, under the provisions of s. 36 of the Bent 
Act (N. W- P.), as a tenant-at-will. Under the provisions of s. 39 of the Act O contested 
ibis liability to be ejected, on the ground that he was not a tenant-at-will, but one holding 
by virtue of an agreement executed ia his favour by the landholder. The question of O's 
Lability to be ejected was decided adversely to him, and he was ejected under s. 40 of the 
Act. He subsequently sued the landholder in the Civil Court for possession of the land, by 
virtue of the agreement, alleging thUt his ejectment was a breach of such agreement. The 
landholder’s defence to this suit was that G had been rightfully ejected. Held that, inasmheh 
as the relation of landlord and tenant between the parties at the time of the proepedings 
under the Rent Act was admitted, and the dispute in the suit could appropriately form the 
subject of an application under cl. (n) of s. 95 of that Act, the suit was not cognizable in 
the Civil Courts, 

, Muhammad Abu Jafar v, Wali Muhammad, 1. L. R., 3 All., 81; Sukkdaik Misr v. 
Karim Chaudhri, 1. L. R., 3 All., 521 ; Kanahiav. Ram Kishen, 1. L. R., 2 All., 429 ;di8- 
linguished. Shimbhu Narain Sirgh v. Dachcha, 1. L. R., 2 All., 200, referred to. 

The suit in which this second appeal arose was instituted in the Court of the 
Munsif of Agra. It appeared that in February 1882, the defendants, who 
were the zamindars of the village in which the plaintiff’ cultivated certain land, 
caused a notice of ejectment to be served on the latter under the provisions of 
a. 36 of Act [149] XII of 1881 (N.-W. P. Rent Act). They alleged that the 
plaintiff was the tenant-at-will of the land. The plaintiff, under the provisipns 
of 8. 39 of that Act, contested his liability to ejectment, on, the ground that by 
ail pjgreement in writing between him and the defendants, called a* “pa'>^a 
(lease), dated the 13th NovemberlSBl, and attested before the kanunfeo, his rent 
had been enhanced, and it had been agreed that, so long as be paid the enhanced 
rent, he should not be ejected. The Assistant Collector who beard the case 
decided that the plaintiff was liable to ejectment, and on the 5th' June 1882, 

* Second Appeal No. 1744 of 1883, from a decree of Babu Promo'da Oharan Banerji, 
Subordinate Judge of Agra, dated the IXth September 1883, affirming a decree of’ Maulvi 
Huhaiumad Fida Husain, Munsif of Agra, dated the 28th February 1683. 
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the plarintiff was ejected undei^ the provisions of the Rent Act. Iirthe present 
suit the plaintiff claii’ned to recover possession of the land, by virtue of the 
agreement, dated the 13th November 1881. The defendants defended the suit 
upon the groiinds, among ethers, tbaC it was not cognizable in the Civil Oourist 
and that the instrument of the 13th November 1881, was not admissible in 
evidence, not having been registered under the Registration Act, 1877. 

Court of First Instance framed issues on these points, and disposed of the suit 
with reference to its decision on the second point. It held on this point that 
the instrument of the 13th November 1881, was a lease, and therefore an 
instrument which was compulsorily registrable, and not being registered waa 
not admissible in evidence. It therefore dismissed the suit. On appeal the 
plaintiff -contended that the instrument of the 13th November 1881, was not 
a lease, but merely an agreement of the kind mentioned in as. 12 and 21 of 
the Rent Act, and therefore not compulsorily registrable. The Lower Appellate 
Court (Subordinate Judge) held, on the question of jurisdiction, that the suit 
was cognizable in the Civil Courts. It observed as follows : — “ I am of opi- 
nion that the suit is cognizable in the Civil Courts. The Revenue Court has 
jurisdiction when the relationship ol landlord and tenant is admitted to exist 
between the parties. In this case the defendajits deny that the plaintiff is a 
tenant. He has been ejected by the Revenue Court, and it has been declared that 
he has no right to retain possession of the land in suit. He is therefore com- 
petent to sue in the Civil Courts for a declaration that he is still the tenant of 
the defendants, and that he has the right to occupy his holding in perpetuity so 
long as he pays his rent. The Civil Court alone can make such a declaration. 
Of course, if it [ISO] be found that the plaintiff is the tenant of the defendants 
and is entitled to remain in possession of his holding, it will abstain from giving 
a decree for possession, with reference to tbe provisions of s. 96 of the Rent 
Act, leaving the plaintiff to seek his remedy under clause (n) of that sectioQ. 
This view is supported by Muhamviad Ahu Jafar v. Muhammad, I. L. R.^ 
3 All., 81, and Sukhdatk Mtsr v. Karim Chaudhrt, I. L. R., 3 All., 621, and 
Prasad v. Bam Shankar, Weekly Notes, 1882, p. 58. The decision of tbe^ 
Revenue Court between these parties cannot moreover operate as res judioaia^ 
On tlfe question whether the instrument of the 13th November 1881, was 
compulsorily registrable, the Lower Appellate Court agreed with the Court of 
First Instance in holding that the instrument was a lease ; and that as such 
compulsorily registrable udder the Registration Act, 1877, and that it was not 
receivable in evidence, not being registered. • 

In second appeal the plaintiff contended, inter alia, that the instrument 
on which his suit was base^ was not a lease, affd consequently was not com- 
pulsorily registrable under the Registration Act. 

Mr. J. D, Gordon, for the Appellant. 

The Junior Governnment Pleader (Baj3u Dwarka Nath Banerji) and Pandit 
htskdmbhar Nath, for the Respondents. 

The Court (Mahmood and OLDFIELD, JJ.) delivered the following 
judgment : — 

^ Hahtnood, J. — We consider it unnecessary to enter into the various peinta 
raised by the argument of the learned counsel fo^ the appellant, because we are 
of opinion that tbe suit was not cognizable by the Civil Courts That the relation 
between tbe parties was that of landlord and tenant is admitted on all* hands; 
and the pfaintiff^s case, even if fully admitted, amounts to a contention that 
by reason of the#?a/^aof 13th November 1881, his tenancy-at- will was converted 
into a* perpetual tenancy at the fixed annual rent of Rs. 79, and that, in 
^ breach of the conditions of the patta, the defendants ejected him on the 5th June) 
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188^. On fche other hand, the defendants, whilst denying the execution of the 
patta^ did not, deny that at the time of his ejectment the plaintiff was their tenant, 
ayd £1513 the substantial part of the defence' apaounted to the contention that 
his ejectment was not wrongful. ^Jeithe? party ass'erted any rights which are 
ihconsistent with or go beyond the relation of landlord and tenant, and thie 
dirfciiute thus raised could therefore appropriately form ilie sfibject-matter ^f 
“an application for the recovery of the occupancy of any land of which a 
tenant has been wrongfully dispossessed,” within the meaning of cl (n), s. 95 
cf the Rent J\ct (XII of 1881), which must therefore be understood to oust 
the jurisdiction of the Civil Court in this case. The rulings on which the 
learned Subordinate Judge has relied for the contrary opinion are not applicable 
to the present case. In Muhammad Ahu Jafar v. Wali Muhammad , L. R., 

3 All., 81, the defendants distinctly asserted a right in themselves which 
would be wholly inconsistent with the relation of landlord and tenant, whilst 
in Sukhdaik Mtsr v. Karim Chaudhri, I. L. R , 3 All., 621, the plaintiff 
distinctly stated that the defendants wore simple trespassers wrongfully 
retaining possession after the expiration of the lease, and similar was the case 
in Kanahia v. Ram Kishen, I. L. R., 2* AIL. 429. The learned Subordinate 
Judge has held that the relation of landlord and tenant does not exist between 
the partie'^in the present case, because, by reason of the ejectment of the 5th 
June 1882, the plaintiff ceased to be a tenaiht of the defendants, but that 
ejectment is stated to be the cause of action for this suit, and the relation of 
landlord and tenant being admitted to have existed between the parties at 
that time, the plaintiff’s complaint amounts to a claim such as would form 
the matter of an application under cl. (n), s. 95 of the Rent Act. This view 
of the law is not inconsistent with the ratio decidendi of either of the two 
contrary opinions expressed by^the learned Judges in the Full Bench case of 
Shimbhu Narain Singh v. Bachrha, I. L. R., 2 All , 200. In the present 
case, however, it appears that the relntion of landlord and tenant being admitted 
to have existed at the time, the defendants, as landholders, apf)lied according 
to law to eject the plaintiff by service of notice, and the plaintiff’s objectit^ms 
to ejectment being overruled by the Revenue Court, he was ejected from the 
holding. The matter was one exclusively within the jurisdiction of the Revenue 
Court, and since in the present case the pleadings of the parties do not raise 
any question of title £152] such as would be inconsistent with, or in excess 
of, the relation of landlord and tenant, the suit was not cognizable by the 
Civil Court. 

For these reasons we uphold the decrees of the lower Courts dismissing 
the suit, and dismiss this appeal with costs. 

Appeal dismissed. 


NOTES. 

[ Seo also (189^) 15 All., 387 at 389.] 


101 



'I 

ILit. 7 All 183 


GODHA &e. V. 




I 7 Al!. 152 ] 

FULL BENCH, 


The 7th 1888, 

Present : s 

Mb. Justice Straight. Mr. Justice Oldfield. Mr. Justice Brodhurbt, 
AND Mr. Justice Tyrrell. 


Godha and another Plaintiffs 

vet&us 

Naik Ram and another Defendants.* 


Suit for personal property —Suit to establish right — Small Cause Court suit — 
Civil Procedure Code^ $. 2SS — Act XI of 1866, s, 6. 

A person, who had claimed moveable property attached in execution of a decree as hie 
own, and whose claim had been investigated and disallowed under ss. 278 to 281 of the Civil 
Procedure Code, sued, the property being under attachment, the decree-holder and the 
judgment-debtor in a Court of Sfuall Causes for the property or its value. Held that the 
suit could not properly be regarded as a suit “ for personal property or for the value of such 
property, ” within the meaning of a. 6 of Act XI of 1865, but must be regarded as a suit to 
establish the plaintiff’s right, in the sense of s. 283 1 of the Civil Procedure Code, inasmuch as 
the plaintiff could not recover the property without clearing out of bis way the order ol 
attachment, which he could only do by establishing his right in the sense of s. 268, and 
therefore the suit was not one cognizable in a Court of Small Causes, 

Janakiemmal v. Vithenadien, 6 Mad. H. O. Rop., 191 ; Kundeme Naine Booche Naidoe 
V. Ravoo Lutchmeep'ity Naidoo, 8 Mad. H.C. Rep., 86 ; Qordhan Pemaw Kasandas Balmukun^ 
das, I. L. R., 3 Bora., 179 ; Chhaqanlal Nagardas v. Jeshan Rnv Dahukhram, I. L. B. 

4 Bfbm., 503 ; Balkrishna v, Kisansing , I. L. R , 4 Bom., 605 ; and Radha Kishen v, Chotey 
Lai, N^-W, P. H. C. Rep., 1871, p. 155, dissented from. * 

This was a reference by Babu Promoda Cbaran Banarji, Judge of the Oourfc 
of Small Causes at Agra, under s. 617 of the Civil Procedure Code. The 
question of law referred wis “ whether a suit under s. 283 of the Civil Proce- 
dure Code, for establfshment of right to, and recovery of, moveable property, 
by *an unsuccessful claimant, is cognizable by a Court of Small Causes, where 
the value of the property is wHhin the pecuniary [imit of the jurisdiction of such 
Court.'* The facts which gave rise to the reference were [18&] these : — Naik 
Ram, who held a decree for money against Murli Singh, caused certain crops to 
be attached in execution of that decree. Godha and Bidha objected to the 
• attao^jment, claiming the crops as their own. The Court executing the decree, 
under ss. 278 — 281 of the Civil Procedure Code, disallowed the objection, 
Th^eupon Godha and Bidha brought the suit in which this reference was 
made, in the Couiji of Small Causes at Agra, against Naik Ram, the decree^ 
holder, aftd Murli Singh, his judgment-debtor. They prayed that the oirops 
might be Seclared to belong to them, and nfight^be delivered to them, or they 

might be awarded *Rs. 200 as their value, in case the ^rops could not ba 

• Referfsijoe under s. 617 7>f the Code of Civil Procedure, by Babu Promoda Chan^zi 
Banarji, ;radge of the Court of Small Causes at Agra, dated the 16th May 1688. 

Saving of sffita t<) *^ 1860 . 283 The party against whom an order under sections 

' establish right to attached passed may institute a suit to establish the 

property. which he claims to the property in dispute, but, subject 

to the result of suclj^ suit, if any, the order shall be dopcluslve,] 
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deirvered <to them. The Judge of the Small* Cause Court, being ^oubtful 
whether the^suit was cognizable in a Cfourt of Small C^ses, made the present 
reference to* the High Court. Kie reference came before a Full Bench for 

• The plaintiffs did not appear. 

The Junior Government Pleader (Babu DwgLrka Nath Banarjt), for tlie 
• Defendant Naik Ram. 

The following judgment was delivered by the Full Bench : — 

Straight, Oldfield, Brodhurst, and Tyrrell, JJ. — The question sub^ 
mitted to us by the Division Bench arises as follows: — Tbe plaintiffs allege 
that certain crops cultivated by them, worth Rs. 200, were caused to be 
attached by Naik Ram, defendant, as the property of his judgmAit-debtor, 
Murli Singh, defendant, under an order of the Subordinate Judge of Agra, and 
that they objected to such attachment under s. 278 of the Civil Procedure 
Code, but such objection was rejected on the 13th June 1882. They there- 
fore pray that the pro^duce or crop specified hereafter be declared to be the 
plaintiffs’ property, and be delivered to them ; and in case of this prayer 
' being impracticable, Rs. 200, value thereof, may be awarded to ^be plaintiffs 
against the defendants.” » 

The {Sbint for our determination is, whether such a suit is to be regarded 
as one “for personal property or for the value? of such property,” within the 
meaning of s 6 of Act XT of 1865, and, as such, exclusively cognizable by a 
Small Cause Court, We may premise by observing that it must now betaken 
as settled law that a suit bv a decree-holder to have the right of his judgment- 
debtor [184] declared to property, attachment of which has been raised, cannot 
be determined by a Small Cause Court — Ram Dhim Biswas v. Kefal Biswas^ 
10 W.R., 141, a decision of Sir Barnes Peacock, is the leading authority upon 
this point - and the same view was expressed in Ram Gopalv. Ram Gopal^ 9 
W.R., 136. On the other hapd, a suit by the owner of property which has been 
attached, after disallowance of his objection to the atbacliment, either against 
the ‘decree-holder or an auction-purchaser, to recover such property, seenfs to 
have been generally held to be exclusively cognizable by a Small Cause, Court, 
as the following authorities show. In the case of Woomesh Chunder Bo.se v. 
Muddun Mohiin SircMr, 2 W. R., 44, the plaintiff’ sued to recover bricks under 
these circumstances. So in Shiboo No^ain Singh uddun Aliy ^ l.L.R., 7 Cal., 
SOS, Garth, C.d., and Mcdonell, J., held that where goods had been illegally 
seized and sold in execution, a suit by tbe owner thereof against the purchaser 
for the goods or their value, will lie in a Small Cause Court, if the value of the 
goods is within the amount for which that Court has jurisdiction. In the 
course of the judgment, GarTH, C.J , remarked : — “ A person whose goods are 
illegally sold under an execution does not lose his right to them, although he 
may have claimed them unsuccessfully in the execution-proceedings. He^ 
may follow them into the hands of the purchaser or any other person," 
and sue for them or their value without reference to anything which has 
taken place in the execution-proceedings, except that, under art. 11 od the 
Lijoitation Act, he must bring his suit within a year frofti the time when the 
adverse order in the execution^proceedings was made,” The 3parned*Chief 
Justice further ruled that ** if the plaintiff makes the decree- hold errand judg- 
ment-debtor parlies to the suit, and requires a deslaration of his right to the 
property, such a suit will not lie in the Sm*ali Cause Court.” , 

This decision appears to have been followed in Akbar Ali v. Jezuddin^ 
I.L.R.. 8 CaL, 399, by Garth, C.J.. and Pontifex, J., the former remarking : 
“A man whose goods have been taken and sold in execution has a rifht to 
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bring a ^uifc in the Small Cause Court for the recovery of those goods against kny 
one into whose hands f^hey have come . , . Sections 280 and 281 c£ 

the Civil Procedure Code relate only to [Ids] execution -proceedings, and have 
no application to a substantive shit, vrhich is brought to establish a mere right. 

^ But in this case, although the plaintiff asks in form for a declaration of his 
right, he is really suing, not for a declaratory decree, but to recover possess! 3^p, 
&c/' There are two Madras cases, one Janalciammal v. Vithenadien, 5 Mad. H. * 
C. Rep., 191, in which SCOTLAND, C.J., and Tnnes, J., held that, where the 
property of -ZVhaving been attacftod, and the plaintiff (his wife) having objected 
to such attachment, and her objection being disallowed, her suft, before sale 
could take place, for removal of the attachment and recovery of the property, 
was cognizable by the Small Cause Court ; and the other, Kundeme Name 
Booche Naidoo v. Ravoo Lutchme 2 pnty Naidoo, 8 Mad. H. C. Rep., 36, in which 
Morgan, C.J., and Kindersley, J., took a similar view. The Bo.nbay cases 
are also important. In Nathu Ganenh v. Kalidas Umed, 1. Li. R , 2 Bom., 365, the 
plaintiff was the owner of property attached in execution of decree, whose 
objection had been rejected under a. 246 of Act VITI of 1B59, and he sued the 
decree-holder for possession thereof.* Westropp, C.J., after examining the? 
authorities, observes : — “ We do not think that thp concluding passage in s. 246 
of Act Vlir of 1859, which loaves it open to a party against who^ an order 
upon an application under that section has been made, to bring a suit to establish 
his right at any time within one year from the date of the order, prevents a 
tribunal, before which such a party might have brought his suit, if there had 
not been any application made under that section, from entertaining it. When- 
ever a person sues to recover property alleged to have been wrongfully taken 
from him, he sues to establish his right to it, and if be did not so establish his 
right, he could not recover it in specie or compensation by way of damages for 
it. Whether the new Civil Procedure Code (Act X of 1877) allows such a suit 
as the present, by an alleged owner, to be brought in a Court of Small Causes, 
it will be time enough to say when the question arises.” In Gordhan Pema 
V. K^sandas Balmukundas, 3 Bom. ,179, Melvill and KEMBALL,.lJ.,held, 

in advertence to ss. 283 and 57 (a) of Act X of 1877, that a suit by a defeated 
claimant to establish his right to, and for possession of, attached moveable pro- 
perty. against the decree- holder, must be instituted in a Small Cause Court, and 
the accuracy of this [156] ruling was recognised in Ohhaganlal Naqardas v. Jeshan 
Bav Dalsukhram, I. L. R,, ^ Bora., 503, by Melvill and PiNHEY, JJ. “ The 
reason for that decision was,” they remark, “that a suit, by the owner, for the 
• recovery of attached property may properly be regarded as a suit ‘ for personal 
property ' But a suit by a decree-holder to establish his right to attach and 
sell certain property, as belonging to his judgment-debtor, cannot be called a suit 
for personal property.” This decision was followed in Balkrishna v. Kisansing, 
I.L.R , 4 Bora., 505 (Melvill and Kemball, JJ.). In this Court, in the case 
,ofJ3almokundY. Lekhraj, N.-W.P.H,C. R0p„*1871, p. 156, the plaintiff sued to set 
aside an order in execution under s. 246 of Act VIII of 1859, releasing a boat 
from attachment, and to obtain its sale in execution as the property of one 
Buljdeta, judgment-debtor of the plaintiff. The defendant Lekhraj was an 
auction-puiichaser at a sale in execution of another decree against Baljeeta. 
The i’ull Bench held tliat such a suit was net cognizable by a Court of Small 
Causes ; but incidentally, in reference to the case of Ram Dhun Biswas v. Kefal 
BiswaSt 10 W. R., 141, it \eas^r 0 ma{;ked : — “ The effect of that decision is, tbat*a 
deoree-holdep cannot, in order to obtain satisfaction of his decree, sue in the 
Small Cause Court to establish his judgment-debtor’s title to property seized in 
execution and afterwards released. Had the plaintiff there himself possessed 
. any right of property io the goods, and had the suit been brought to vindicate 
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that' right, ^he decision might have been ditferqint. Such a suit to establish 
right and to obtain relief either by recovery of the property) or of damages, appears 
to be cognizable by a Small Cause* Court." 'This latter expression of opinion, 
wnich would seem to be a mere obiter .dictiiin” was treated by Turner and 
Tuunbull, JJ., in Eadha Kishen v. Chotey Lall, N.-W. P. H. C. Hep., 1871, , 
an authoritative ruling that “a suit brought b;^ an owner to recover 

• moveable property, of which he has been dispossessed by an attachment order, 
may, when the value is less than Rs. 500, be maintained in a Court of Small 
Causes, it being a suit for personal property," 

In Makiind Lall v. Nasiruddin, Weekly Notes, 1882, p. 93, the plaintiff, 
alleging himself to be the oVner of a cart, his objection to the attachment of 
which had been disallowed, sued the decree-holder, who had [1673 attached 
it as the property of one Nabi Bakhsh, his judgment-debtor, for recovery 
thereof and damages, and to set aside the order disallowing his objections to 
the attachment, STRAIGHT and Brodhurst, JJ., held that ** as the suit was not 
for personal property, pure and simple, as mentioned in s. 6 of Act XI of 1865, 
but the further relief w^Cs prayed that the order in execution disallowing the 

* plaintiff’s’ objections in respect of the property might be set aside, the suit was 
not cognizable in a Court of .Small Causes.” 

The Tatest case is tliat of Elhax v. Si/a, Weekly Notes, 1883, p. 115, of 
which the Subordinate Judge speaks in his referring order. There the plain- 
tiffs claimed, as owners, certain attached property, after their objection to its 
attachment had been disallowed. OldpielT) andBRODHURST, JJ., observed that 
the suit was one “ brought, with reference to the provisions of s. 283 of the 
Civil Procedure Code, to have a right declared in property under attachment 
by a Civil Court, and for its recovery by removal of attachment. It is not, in 
our opinion, a suit cognizable by a Court of Small Causes." This completes 
the authorities bearing upon the viuesfcion before us, and, summarising the 
effect of them, it would seem that the Calcutta and Bombay Courts hold that, 
not only under s. 246 of Act Vlll of 1859, but under s. 283 of Act XIV of 
1882, a suit by the owner of moveable property, wrongly attached in execution 
of decree, to recover the same from a purchaser, after disallowance of his 
-objection to the attachment, lies in the Small Cause Court. The Bombay and 
Madras rulings appear to go further, and to hold that such a suit may be 
maintained in the Small Cause Court against the dpcree- holder, while tlie goods 
<ire under attachment, though the decisions of the latter Court are confined to 
Act VIII ot 1859 ; and this seems to be the view of Turner and Turnbull, J J., ^ 
in the case already mentioned. Both Garth, C. J., and WestkoPP, J., lay clown ^ 
that the ownef of goods doo5 not lose his title t® them because they have been 
illegally attached or sold, and his objection to their attachment has been 
•disallowed. It must be remembered that the latter’s remarks, however, were 
Bpecilically limited to s. 246 of A^t VIII of 1859, and he in terms declined to 
express any opinion in reference to the language of s. 283 of the .prosCntr 
Civil Code. 

[188] It is after all no more than a truism to say that every perso® who 
gc^s into a Small Cause Court to sue for personal property or its value, must, 
in order to succeed, establish hie right to, that is to say his ownejfship o^, such 
property. The difficulty in dealing with the question referred to us is to under- 
stand how, havfng regard to the language of 88.^280, 281, 282 arid 283 cf the 
Procedure Code, and art. 11 of the Limiljation Law, a suit against a decree- 
holder, while attachment is subsisting, if it is to have any practical effect, can 
4)6 regarded as other than one to establish the right mentioned in 8.^283. In 
Shiboo Narain Sinyh v. Muddun Ally^ 1. L. R., 7 Cal., 608, Garth, C.J., 
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‘ .. * . ' 
intimates that, “ if a suit by an owner is brought against a purotjtasir in 

Small t/ause Court, must be instituted within a year from the time when 
the adverse order in the executidn -proceedings was made.” * 

We confess our inability t6 reoenoile this passage in his judgment witfc 
r what immediately precedes it, namely, that the suit may be brought ** without^ 
reference to anythingg which has taken place in the execution-proceedings.” 
sehms to us that, if art. 11 of Act XV of 1877 supplies the limitation, such a • 
suit must be considered as for ** the establishment of right to, or the present pos- 
session of,” property in respect of which an order has been passed under S8. 280v» 
281 or 282. But if it is to be treated as a suit for personal property, pure and 
simple, against the purchaser, irrespective of anything that may have happened 
in executipn, then surely the limitation to be applied to it should be that 
provided in art. 48. It must be«conceded that the order passed under s. 283 ia 
only conclusive as between the parties to the proceeding under ss. 280, 281^ 
282, and for the purpose of answering this reference it is not necessary to discuss 
how far, when unreversed by a suit, it confers, through a subsequent auction-^ 
sale, a good title on a purchaser. However this may be, in the case before us, 
the property is still under attachment, and the decree-holder and* the judg- « 
mont-debtor, between whom and the plaintiffs an^ order conclusive of the right 
to the property, subject to a suit, has been passed in execution, are the defendants. 

It is impossible for the plaintiffs to reach the property, without clearing 
out of their way the order^ of attachment, which is still subsisting, and 
[199] this they can only do by establishing their right in the sense of s. 283. 
We do not think such a suit is cognizable bv a Small Cause Court, or that it 
can be properly regarded as simply one for “ personal property ” or its valuOv 
Were we so to hold, the result must follow that a decree of a Small Cause 
Court could override orders in execution of the ordinary Civil Courts passed 
under ss. 280, 281 and 282 — a form of procedure that could not but be most 
inconvenient. In expressing the above view, we regret to have formed a differ- 
ent opinion to that of the Courts of Madras and Bombay, though it does not 
appe^ar to be in conflict with the Calcutta rulings to which we have referred. 
The reference may be answered as indicated above. • 


NOTES. 

[ This was followed in (1893)^21 Cal., 430 ; (1886) 7 All., 855. See also (1887) 11 Mad., 
264.J 
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APPELLAto CIVIL. 

The lst*Novemder, tSS4^ 

Presknt : 

Mr. Justice Oldfield and Mb, JiiSTiCE Mahmood. 


Chunni Lai Plaintiff 

versus 

Chanrtnan Lai Defendant.’* 


Civil Procedure Code, ss. 108, 136 — Decree against defendant under 
s. 136 — “Ex-parfce” decree, 

A defendant failing to comply with an order to answer interrogatories, the Court, under 
B. 136 1 of the Civil Procedure Code, struck out his defence, and, proceeding ex-pat te, passed a 
^deoree against him. Held, that the decree could not be treated, in respect of ^le remedy by 
appeal, as an ex-parfe decree, an^ therefore, under the ruling in Lai Singh v. Kunjan, 1. L. 
R., 4 All., ^7, not appealable, but that an appeal would lie from the decree. 

The facta of this case are sufficiently stated in Ijhe judgment of the Court. 

Babu Sital Prasad and Munshi Haniiman Prasad, for the Appellant. 

Babu Jogindro Hath Chaudhri, for the Respondent. 

The Court (OLDFIELD and Mahmood, JJ.) delivered the following 

judgment : — 

Oldfield, J. — The plaintiff* instituted this suit in the Court of the Munsif 
of Etawah, and the defendant was called upon by the Munsif to answer cer- 
tain interrogatories, and, having failed to comply with the or.der, the Munsif 
proceeded, under s, 136, Civil Proce- [160] dure Code, to strike out his defence 
and disposed of the suit as if he had not appeared and answwed. , 

The defendant appealed in the Subordinate Judge’s Court, and the Subor- 
diaate Judge has set aside ttw decree, and remanded the suit for fresh trial. 

The plea in appeal before us is that there is no appeal, inasmuch as the 
decree of the Munsif must be treated as an ex-paiUc decree. It is true that the 
•majority of this Court (Oldfield and BroDHURST, JJ., dissenting) have held 
that no appeal will lie from an ex'parte decree — Lai Singh v. Kuvjan, I. L. R., 

4 All., 387. We are of opinion, however, that a decree made in a suit, where* 
the provisions’ of s. 136 of the Civil Procedure Code have been put in force, 
cannot be treated as an eX'parte decree in respect of the remedy by appeal. In 
the first place, as a matter of fact, the defendant did appear to answer to the 

suit, and, therefore, there was no ex-parte decree in the strict sense of the word ; 

— — ' — 

* First Appeal No. 51 of 1984, from an order of Maulvi Muhammad Basit Khah, Subor- 
dinate Judge of Mainpuri, dated the 5th May 1684. 

TfSec. 136 : — If any party fails to comply with any order under this chapter, to answer 
^ interrogatories or for discovery, produfttion or inspection, which 

Oonsequences of failure has been duly served, he shall, if a plaintiff, be^liable^to have 
to answer or give his suit dismissed for want of prosecution , and* if a defendant, 
inspection. « to have his defence, if any, struck out, and to be placed in the 

* same position as if he had^not appeared and answered ; 

and the party interrogating or seeking discovery, production or inspection may apply 
to the Court for an order to that effect, and the Court may make such order accordingly. 

Any party failing to comply with any order under this chapter^ to answer interroga- 
tories or for discovery, production or inspection, which has been served porscyially upon 
him, shall also be deemed guilty of an offence under Section 168 of the Indian Penal Code.] 
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and next, unless allowed an appeal, he would have no remedy, for ^^he"* rem'edy 
by application to theQourt that makes an decree under s. l68 is inappli- 

cable to a case dealt with under 136, as the terms of s, 108 show. Under that 
section, a defendant, in order to 'succeed, has to satisfy the Court that the sum- 
mons was not duly serveii, or that he was prevented by any sufficient causa 
frbm appearing ^whep the suit was called on for hearing. It contempla^jpB 
cerses of ex-parte proceedings Strictly and properly so, and not such as are made 
under s. 136. We dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[ See also (1898) 2 C.W.N., 676.] 

[7 All. 160] 

APPELLATE CRIMINAL. 

, The 14th November, 1884, 

Present: 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Duthott. 

Queen-Empress 

versus 

Kallu and another. 

Criminal Procedure Code, s. 338 — Tender of pardon to accomplice who 

ha H pleaded g ui Ity — A ccompii ce — Evidence — Corroboration — Practice — 
Accused not defended — Court to test statements of witnesses 

* Jot prosecution, 

A Coart of Session, under s. 388 * of the Criminal Procedure Code, tendered a pardon to 
an accused person, charged jointly with two others for the same offence, who had pleaded 
guilty. The tender was accepted, and such person was examined as a witness against the 
other accused. Held, that the tedder of pardon was not improperly made, and the evidence 
of the approver was admissible, 

C461] Per DUTflOIT, J. — The word “supposed" ins. 388 must be taken merely as 
intended to exclude the case of a man who has actually been convicted of the crime, and 
not the case of a man, who, although admitted to be a party to the crime, is unconvicted. 

Per Petheram, C.J. — Where an accused person is not defended, the Court should, in 
the interests of justice, test the statements of the witnesses for the prosecution, by questions 
Jin tjie nature of cross-examination. 

t. 

This was an appeal from convictions by Mr. R. S. Aikman, Offg. Sessions 
Judg^ of Aligarh, dated tlie 2nd August 1884. The appeal came for hearing 
beforeDUTHOlT, J., who directed that the case should be laid before a Divisional 
Bendv Tlfb case accordingly came for hearing before PETHERAM, C.J., and 
Duthoit, j. *It appeared that the appellants, Kallu and Dungar, together with 

* [Sec. 336 : — At any time«after commitment, but before judgment is passed, the Court 

^ to which the commitment is made may, with the view of ob- 

Power to direct tender taining on the trial the evidence of any person supposed to have 
of pardon. , been directly or indirectly concerned in. or privy to, any such 

• offence, tender, or order the committing Magistrate or the 

.District Magistrate to tender, a pardon on the same condition to such person.] 
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one' Loka, were charged before the Ses^sions Judge, under s, 397 of thp Penal 
Code, with aacoity with attempt to cau*se death or grievi^us hurt. The accused 
Loka was further charged, under is. 412, with dishonestly receiving property 
stolen in the commission of a dacofty. Wherf the charges had beer^read, Loka 
pleaded guilty to the charge under s. 397, but claimed to be tried on the charge 
ui^der 8. 412. The other accused pleaded not guilty. At, the beginning of t^e 
trial the Sessions Judge, on the application of the Government Pleader dn 
behalf of the Crown, exercised the powers given to the Court by s. 338 of the 
Criminal Procedure Code, tendered a pardon to Loka, and admitted his evidence 
as that of an approver against the other accused. In the result the Sessions 
Judge was of opinion that* the evidence given by Loka was sufliciently corro- 
borated, and he accordingly convicted both Kallu and Dungar, and-^^sentenced 
them to be rigorously imprisoned for seven and four years respectively. 

In this appeal by Kallu and Dungar the first contention raised on their 
behalf had reference to the terms of s. 338 of the Criminal Procedure Code, 
and it was to the effect that no pardon should have been tendered to Loka, nor 
should ho have been accepted as an approver, since he was not merely sup- 
posed” to Have been concerned in the offbnce, but known, on his owfi admission, 
to have been concerned in «»it. The second ground of appeal was, that the 
testimony -of Loka was not sufficiently corroborated by independent evidence 
to justify the convictions. 

Mr. A. Carapiett for the Appellants. 

[162] The Junior Government Pleader (Babu DwarJca Nath Banarji), for 
the Crown. 

The Court delivered the following judgments : — 

Petheram, C. J. — In this case I think that the convictions and the sen- 
tences must be affirmed. The question depends really upon the value of the 
evidence. The evidence which is material for the whole story was the evidence 
of the approver. Now the practice, no doubt, of the Courts is. where the 
evidance of an approver stands alone, to treat it as not of sufficient value to 
make it safe for the Courts to act upon it, because the man who gives the 
evidence comes before the Court, practically with the statement : — " I haveso 
little sense of justice that I do not object to commit a crime and consequently 
bis testimony cannot be taken as of sufficient value to subject a man to punish- 
ment. That, however, does not affect the fact that his evidence is admissible, 
llhe story told must be looked to, to see whether it hangs together or not. The 
story told here is a categorical story, which bears the semblance of truth on 
the face of it. - I think that* Magistrates who cojiduct these inquiries would be 
wise if they would test the accuracy of such statements by cross-examination 
themselves. Where the prisoner is not defended, the Magistrate and the Judge 
himself ought, in the interests of justice, to test the accuracy of the statements 
made by witnesses, by questions' in the nature of cross-exam ination^.and," if 
that were done with care, I think myself that the result of these inquiries 
would be more satisfactory. At all events, the evidence of the approver^does 
not appear to have been shaken by cross-examination, and the question is 
wlfetber independent evidence has been given in this case which corroborates 
his evidence. * “ 

iHis Lordship then examined the other evidence in’ the case, and was of 
opinion that it sufficiently corroborated the evid^ce of the approver, and that 
the appeal should be dismissed.] 

Duthoit, J. — The first point raised in this appeal is whether tjie Judge 
was right in tendering a pardon to Loka. The second point is whether the 
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donviot^on of fche appellants upon the evidence given by Loka is gooa atfd can be 
sustained or not. As regards the first point, I think that there was Di/irregularity 
in the tender of a pardon to Loka! It is urged with reference to s, 3^8 of the Cri- 
[163] min&l Procedure Ood^, thtft Loka shoald not have been made an approved, 
because he was not only “ supposed ’* to have been concerned in the crime, but 
v^as, on his own shewing, actually concerned in it, and liable to conviction 
ufion his plea of guilty. But' I think that the words in question must be tak%n, 
merely as intended to exclude the case of a man who has actually been convicted 
of the crime, and not the case of a man like Loka, who, although admitted 
to be a party to the crime, is unconvicted. I hold, therefore, that the evidence 
of the approver was rightly taken. Under s. L33 of the Evidence Act a 
conviction is not illegal simply because it proceeds upon the uncorroborated 
testimony of an accomplice. OC course, such evidence must be received with 
great caution, and it has been our practice to require corroboration of such 
evidence. 

[The learned Judge then considered the corroboration in this case, and 
concurred with the Chief Justice in accepting it as sufficient.] 

• ** Convictions affirmed* ' 


NOTES. 

( See a'iso (1900) 10 M. L. J., 147. ] 

c 7 All. 163 ] 

APPELLATE CIVIL. 

The 18th November, 1884. 

Present : 

Mr. Justice Oldfield and Mr. Justice Brodhurst. 

Kalian Singh and another Defendants 

versus 

Sanwal Singh Plaintiff.^ 


Declaratory decree — Cause of action — Hindu widow — Testamentary declaration^ 

A fionless Hindu widow, in possession of her deceased husband’s estate as such, made a 
statement before a revenue official, which was recorded by^Mm, to the effect that she wished 
the property to go after her death to her nephew, and that S, the person entitled to succeed 
her, had no right to the property. Held, that such statement, as it was intended to operate, 
and would have operated, as a will in respect of the property, gave S a right to sue for a 
.declaration that it should not have any effect as against him. 

One Tondi Singh, a Hindu, governed by the law of the Mitakshara, died 
without leaving any issue, but leaving a widow named Jamna Euar. The 
latter succeeded to certain zemindari shares comprising the separate property 
of bet deeSased husband. On the 6th January 1883, at or about the tfioue 
this succession was recorded in the revenue register, Jamna Kuar made the 
following 'deposition , • 

[16i3 am the married v^fe of Tondi Singh. All the zamindari 
belonging to my husband is recorded in my name. I wish that, after my deathi 

^ First Appeal No. 17 of 1B84, from a decree of A. F. Millett, Esq., District Judge of 
Shaihjahanpar, dated the 17tb September 1883. 
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1;he’properi|t l^ft by my deceased husband bo given to my nephew.^Kalian 
Singh. Bbmam Singh and Sanwal Singh have no righ’j in the property, and 
they should^ not get anything in h. This property was acquired by Ganjan 
Singh, my grandfatber-in-law, wh?o wafi»)gran\3fatt}er of Tondi Singh. It was 
not acquired by Taj Singh, the common ancestor. I In reply to Bhikam Singh’s 
4|iip8tioD, witness stated 1 My grandfather-in-law and Bhikam Singh’s grand- 
father were brothers ; but the property was nolT acquired by Taj Singh. 
lather-in-law sold 8 biswas of the claimant’s property which is with Bhikam 
Singh. My husband brought up Kalian Singh from the age of three years, 
and made him malik (proprietor).” 

The plaintiff in this suit, Sanwal Singh, who was the person entitled under 
the Mitakshara law to succeed to the property of Tondi Singh on thCi death of 
his widow, brought the present suit against JAmna Kuar and Kalian Singh, to 
have the statements contained in her deposition declared as of no effect against 
him. The relief sought by him was thus stated in his plaint : — 

“That the statement, made by defendant No. 1 (Jamna Kuar) on the 6th 
January 1883, as her last testament, to the effect that the plaiptiff has no 
right, but that defendant No. 2 (Kalian Singh) will become the owner in future, 
may be declared null and voiQ, as against the plaintiff, after the Musammat’a 
death.” 

The defence set up by the defendant Jamna Kuar raised two questions, 
namely : (i) whether the plaintiff had a cause of action, and (ii) if he had, 
whether the suit was one in wh’ch a declaratory decree should be given. Upon 
these questions the Court of First Instance (District Judge of Shahjahanpur) 
observed as follows : — 

“ Assuming the statement Vhicb has led to this suit not to partake of a 
testamentary character, it is still, in my opinion, sufficient basis for the suit. 
It has been seen that a denial of title is sufficient, and there can be no ques- 
tion that the statement in question was a very clear and positive denial of the 
plaintiff’s right. The circumstances under which it was made gave it formality. 
It not only, moreover, denied the plaintiff's right, but in plain terms 
pea] asserted the right of another person. Under these circumstances 1 am 
disposed to think that, even if the statement of defendant No. 1 do not amount 
to a will, there is sufficient in it, so far as its contents have to be studied, to 
^ee whether the suit is maintainable. 

“ It may be open to question, however, whether the plaint should nob be 
regarded as resting upon tha alleged testamentary character of the statement, 
and it will be Setter therefore to notice the fourth and fifth of the points above 
enumerated. It will not be necessary to do so at any length. The validity of 
a will or the observance of the requisite formalities in its execution do nob 
nscessaiily affect the quescion whether a suit challenging its force as against 
any person is maintainable ; the former may be of importance in the defence, if 
the defence be that the will is valid ; the latter may nob be immaterial, if the 
defence be, as it is here, an attempt to divest the document of its testa merftary 
character (as tending to show the document was not intended and could not 
be considered to possess that character), but it does not appear Ao me fTeces- 
sary to determine those points for the purpose of deciding whether the suit is 
maintainable. f( the statement is of such a nal^ure that there are reasonable 
grounds for the apprehension that it was intended as a will, or 4/hat it might 
be regarded as one, I think the plaintiff has sufficient justification for seeking 
a declaration that the statement has not, as a will, any te8t*ament ary. force as 
against him, and if he shows that the statement furnishes such reasonable 
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‘ ' . I • 

groun^, he sufficiently establishes the allegation in the plaint, tqe Only point 
now under consideration. 

** That there are such grounds plaintiff shows by the authorities he quotQ«. 
The first oi these is Mayner's Hindu Law, 3Vd ed., s. 357, and it is there pointed 
qut that petitions to officials or answers to official inquiries have been helS 
tp amount to a'^will/ This, moreover, does not rest only on Mr. Moyne’s &vn 
view of the law, but on important rulings of the Privy Council.* All that" 
defendants can urge is the invalidity of the will, and the absence of various 
features said to be necessary to a will, and I do not think these suffice to 
prevent apprehension of the purpose for which the statement was intended 
or might be used. 

“ [ib6] ‘ I think, then, thfi^t even if it was necessary for plaintiff to make 
good the allegation in this plaint in order to render the suit maintainable, he 
does sufficiently establish the allegation, and the suit is maintainable. 

“ For the above reasons I find that the suit is maintainable, and the first 
issue is thus decided in favour of plaintiff. 

" The second issue is, whether the suit is one in which a declaratory decree 
may properly be granted to the plaintiff. ' 

The only objection raised in the pleadings is that the plaintiff is older 
than defendant, and thus the 'reasonable presumption is that the plaintiff will 
die before defendant No. 1. It is with regard to this argued that declaratory 
suits should only be allowed when difficulty would arise on the widow's deaths 
and Chottoo Mtsser v. Jemah Misset, I. L. R., 6 Cal., 198, and Hansbutti Kerain^ 
v. Ishn Dull Koer, I. L. R,, 6 Cal., 512, are cited in support of the view. The 
first of these is to the effect that unless such suits were permitted, it might bo 
impossible to bring evidence at the time of the widow’s death to prove there 
was no necessity for alienations, and it would be impossible to prevent the widow 
from committing irremediable mischief to the estate. The second holds that 
the^Court will nob decide, in a declaratory suit, intricate questions of law, wbere^ 
possibly no effect may be given to its decision, and certainly no immediate 
effect can be, and when the postponement of the decision to a more appropriate 
time will not prejudice the plaintiff. To this may be added what I have above 
quoted from the statement of objects and reasons for Act I of 1877. 

I 

“ Now in this case defendant No. 1 made a statement to the effect thai> 
she .wished defendant No. 2 to be owner after her death, and this was the so^ 
called testamentary part of the statement. Had thcis been all she said, I should 
have been disposed to hold that the validity of the so-called Will might have 
equally well been inquired into at the death of defendant, if it took place half a 
centurv hence. But this was not the whole of her statement ; she said that her 
wish was in accordance with the wish (marzi) of her husband, and she thus 
raised question on which not improbably evidence might seem necessary, and 
that evidence would not ba equally obtainable half a century hence. Defendant 
No. i further [167] denied plaintiff’s right without stating on what grounds 
she did so, and her*S> again raised a question on which evidence might s^em 
necesfisary. * ^By these two latter parts of her statement she thus gave plaintiff 
reason and occasion to bring a suit at once, and I think the case is one in which 
a declaration might be pro^ierly asked foi. The fact that defendant now does • 
not attempt, to defend her statenfent is not a ground for not granting the 
declaration sought, nor, indeed, is ifc pleaded by defendant that it is.” 

^ Mahomed Shumsool fiooda v. Shewukram, L. R., 2 Ind. Ap., 7 ; Eurpurshad v. 8heo 
Dyal, L. R*. 3 Ind. Ap., 269. 
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* 1 , t *^^1 by the defendants to th« High Court, it was again contended 
tiwt the statdpents contained in the deposition of Jamna Knar gave the plain- 
tig no cause of action. * o v »ii< 

' .Oarapiet and Baba Baroda Prasad, for the Appellants. 

Babu Bam Das Chakarbati, for the Bespondent. « 

’ludgmebt^-*^*' (Oldfikld and Brodhurst, JJ.) delivereJ the following 


. Oldfield, J.- The statement made before and recorded by the Eevenue 
Court was intended to operate, and would have operated, as a will in respect 
of the property, and it gave a valid cause of action to the plaintiff for brin«inc 

this suit. *’ 

<« 

We affirip the decree and dismiss the appeal with costs. 


Appeal chsinia^ed, 

NOTES. 

[The form of aswill is immaterial .— (1908) 13 C.W.N., 291.] 


[7AU. 167] • 

The I9th November, 1884, 

Present : 

Mr. Justk’e Oldfield and Mr. Justke Mahmdod. 

Durga.* Defendant 

verms 

Haidar Aii Plaintiff,' 


Pre-emption — Rival pre-emptor impleaded as defendant — Act XV of 1877 
{Limitation Act), scii, it, Nos. 10, IW— Remand— Civil Procedure Code 

ss, m2, 604. 

Two suits to enforce the right of pre-emption in respect Gf a particular sale having been 
instituted, the plaintifi in the one first instituted was added as a defendant to the other. 
Held, that, as regards him, the second suit con.stituted a claim by one pre-emptor agahist 
another for determination of the* question whether the plaintiff or the defendant had the 
better right to pre-empt the property, which was a claim essentially declaratory in its 
nature ; and there being no specific provision for such a claim in the Limitation Act, it was 
governed by art. 120t of that .\ct, and the right to sue accrued when tlie fir.st suit was 
instituted. • ^ 

♦ First Appeal No. 47 of 1884, from an order of W. Barrv, E«q., District Judge of 
Banda, dated the 14th April 1884. 

T Art. 180 * 

Description of suit. PAiod of limit- Time from which peridfi begins*lo 

ation. run. # 


Suit for which no period of limi- 
tation is provided elsewhere in this Six years. When the right to sue accrues.] 
schedule. 
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The pkintiff in this suit claimed to enforce the right of pre-empMln m respect 
of the sale of a share in a village, The suit £ 168 ] was based on th^<*^i6-Mf-ora 
of the village. It appeared th|t on^the Uth December 1882, Nabi Bakh8|, 
defendant,'’ executed and registered k deed^of sale, whereby he conveyed his 
share in a village to Gayadin and Bhura, defendants. Durga, a co-sharer hi 
the village, instituted a suit,, on the 4th December 1883, to enforce the r^ht 
of pre-emption in respect of that sale. During the pendency of that suit,-' 
Haidar Ali instituted the present suit on the 7th December 1883, to enforce the 
right of pre-emption in respect of the same sale, and on the gist December 
1883, he applied to add Durga as a defendant to his suit, on the ground of his 
having previously instituted a rival suit for pre-emption. Durga was 
accordingly impleaded, and a summons was served on him on the 30th of 
December 1883. 

Various pleas were set up in defence of Haidar Ali's suit, but it is not 
necessary for the purposes of this report to notice any of tliem, except the 
plea of limitation set up by the defendant Durga. 

The Qourt of First Instance tried the two suits together. It decreed the 
claim of Durga, but applying the provisions of the penultimate paragraph oi 
s. 32 of the Civil Procedure Code and those of s; 22 of the Limitation Act and 
sch. ii, No. 10 of the same enactment, dismissed Haidar All’s suit, both against 
Durga and the other defendasats, as barred by limitation. 

On appeal by Haidar Ali, the Lower Appellate Court held that his suit, so 
far as it claimed pre-emption against the vendor and the vendees, had an aspect 
different to his claim against Durga, the rival pre-emptor ; that in its former 
aspect it was governed by one year’s limitation under sch. ii, No. 10 of the 
Limitation Act ; that in its other aspect it foil under No. 120 of the same 
enactment, being a claim for which no special period of limitation is provided 
in the Act ; and tliat the entire suit was therefore within time. 

On these (indings the Lower Appellate Court sot aside the decree of the 
Coprt of First Instance in the suit of Haidar Ali, and remanded the case for 
disposal on the merits. ♦ 

From that order the present appeal was preferred by Durga, and in his 
tnemorandum of appeal he contends that the suit, as against him, was barred 
by limitation ; that even if it were not so barred, the Lower Appellate Court 
should, instead of remanding the case, [169] have disposed of it finally, there 
being on the record the entire evidence produced by the parties ; and that the 
order as to costs was erroneous. 

Munshi S^fkh for -the Appellant. 

Munshi Haniiman Prasad, for the Kespondent. 

Tho Court (Oldfield and Mahmood, JJ.) delivered the following 

judgment ; — 

Mahmood, J. — We are of opinion that the appeal, so far as it relates to 
the question of limitation, has no force. Haidar Ali’s suit, so far as it claimed 
pre'^emption in respect of tho sale of 14th December 1882, was properly insti- 
tuted wiUiin a year dter the sale, and tho vendor and the vendees, necessary 
pafuies to such a suit, were duly impleaded.^ 

Thn suit was governed by art. 10 of the Limitation Acbj and was obviously 
within tiiue. So far as* the position of Durga, appellant, is concerned, it is 
crue that hh was impleaded as defendant to the suit after the lapse of one year 
from the date .of the sale. But the claim against him is not of the nature 
con toiti plated by art. 10 of the Limitation Act. Ho was impleaded, not 
because he was a party to theSsale in respect of which pre-emption was sought 
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to be enforo^, but because he had, by ietstitutiug a rival suit for pre-emption, 
rendered it ^ecessary for the plaintiff Haida^ Ali to pray in his suit for the 
d^laration that he had a right of pife-emption preferential to that of the defen- 
dant purga. Such a claim cannot be re^rded as aiclaim for pre-enaption, but 
a* claim to establish a right to pre-empt the property in preference to a riva^ 
preii^mptor. In other words, the suit, so far as it jrelates t» Du?ga, constitute<^ 
•ar claim by one pre-emptor against another for determination of the question 
whether the plaintiff or the defendant had the better right to pre-empt the 
property. Thp claim was essentially declaratory in its nature, and there being 
no specific provision for such a claim in the Limitation Act, it was rightly held 
by the Lower Appellate Codrt to be governed by art. 120 of the Limitation 
Act, — the right to sue against Durga having accrued when the latter ilistituted 
his pre-emptive suit on the Itb of December 1883. 

But we are of opinion that the third ground of appeal has force. The learned 
pleaders for the parties admit that the record of the Cl70] case is complete, 
and that, although Haidar Ali respondent’s suit was disposed of by the Court 
of First Instance on a preJiiminary point, yet that Court did nob exclude any 
tjvidence offered by the parties. 8ucl> being the case, we are ^f opinion 
that s. 562 of the Civil Proc^idure Code was not applicable, and the order of 
the Lower Appellate Court remanding the ca,se for a second decision was opposed 
to the express provisions of s. 564 of the Codo.^ We must tlierefore, whilst 
upholding the view of the Low^er Appellate Court on the question of limita- 
tion, set aside the order of that Court, and direct it to dispose of the case itself 
on the merits, with reference to the issues raised by the pleadings of the parties. 
This view renders it unnecessary for us to dispose of the last ground of appeal, 
which relates to costs. 

We decree this appeal, and, •setting aside the order of tlie Lower Appellate 
Court so far as it relates to t\\e suit of Haidar Ali, plaintiff'-respondont, remand 
the case to that Court for disposal according to law. Costs to follow the result. 

Appeal alioioed. 


• NOTES. 

I As regards the necessity of joining the vendor etc., as parties and the jioint of •luiiita- 
tion, sec also (1889) P.R., 134 ; (1890) 13 AIL, 126; (1897) 20 All., 36 ; (1905) P.L.R., 86 ; 
(1905) 2 A.L.J.. 151 ; (1912) 14 I. C., 328.] 
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vv 


t 7 Al). 170 ] 

FULL BENCH. 

, -7 r- 

“The 19th November, IHHi. 

' ^ ^ PllESENT : 

'Sir W. Comer Pexheram.' Kt., Chief Justice, Mr. Justice Oldfie1;d>-».. 
Mr. Justice Bhodhukst, Mk. Justice Mahmoou, and 
Mr. Justice Duthoit. 

Kain Ghulaui Plaintiff 

t 

versus 

Dwavka Kai aod others Defendants.^ 

Civil Procedure Code, s, ‘^4:4- Mesne profits — Decree for possession of 
immoveable proi>erty — lieversal of decree on 'Appeal— Appellate 

decree sttcfii as to mes nonprofits — Suit for recovery of ' * 

mesne profits. 

The plaintiff lu a suit for posso&sion of immoveable property obtained a decree for posses- 
sion thereof, and in execution of the decree obtained possession of the property. This decree 
was subsequently reversed on appeal by the defendant. The decree of the Appellate Court 
was silent in respect of the mesne profits which the plaintiff had received while in possession. 
The defendant instituted a suit to recover those profits. 

Held, per PETHERAM, C.J., and OLDFIBLD, BRODHURST, and DUTHOIT, JJ., that 
the suit was not barred by s. 244 of the Civil Procedure Code, the question raised by such suit, 
although it might have arisen out of the decree of the Appellate Court, not “ relating to the 
execution, discharge or satisfaction of the decree, ’ within the meaning of that section, 
(because, at that time, no such question had arisen or was in existence), and therefore 

not^ono m respect of which a separate suit is barred by that section. 

Pariah Singhv. Beni Ram, I. L. R., 2 All., 61, distinguished by OLDFIEED, J. 

Pcf MaHMOOD, J. — That the suit was not barred by s. 244, the mesne profits sought tp 
be recovered not having been realized in execution of the decree reversed on appeal. 

Per DUTHOIT, J. — The words in cl. (c) of s. 244, “ any other questions arising, &c.,” 
should be read as “ any other qifestions directly «aribing”; otherwise the most remote inquiries 
would be possible in the execution department. * 

I t 

This was a refereuco to tho Full Bench by MaHMOOD and DuTHOlT, JJ. 
The portion of the referring "order in which the facts of the case were stated 
was as follows : — 

" This is an appeal from a decree of Babu Mrittonjoy Mukerji, Subordinate 
. Judge of Ghazipur, reversing a decree of the Munsif of Ghazipur, and dismis- 
sing a suit instituted by the plaintiff (appellant) on the 27th July 1882, against 
the defendants (respondents) for the recovery of Rs, 796-8-0, under the follow- 
ing circumstances 

On* {ho 21st October 1878, Sheooharan mortgaged usufructuarily tollam 
Ghulam certain property, and put the mortgagee into possession. On the 
24th November 1879, Sheoobarau borrowed from Ram Ghulam some more, 
money, and^ secured the loah upofl the former mortgage. On the 21st June 
1880, Sheocharan sued for redem^ion of the mortg age o f the 21st October 1878. 

*^8«ccad Api^eal No. 1223 of 1863, from a decree of Babu Mrittonjoy Mukerji, Subordi- 
nate Judge of Qhajiipur, dated the 25th May 1883, affirming a decree of Babu Nilmadhub 
^ j^oy, Muneif of Ohaatpur, dueled the 12th December 1682. 
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He 'Was 'me^ by the plea that 'without .satisfaction of t^e tacked mortgage of 

1879, he not entitled to redemption. Thp Munsif of Ghazipur, in whose 
Cjpurt the suit was heard, found the documei^t of the 21th November 1879 to 
be a forgery, and decreed redemption prayedv Execution of 'this decree 
was taken out, and Kam Ghulam was formally dispossessed under it on t^e 

December 1880. Meaiuvliile Ram Ghulam J^xad appealed to the District 
^ Ju(3ge, who, on the 1st February 1881, reversed the Munsit’s decree, and 
declared the mortgagor not entitled to redemption till he should satisfy the 
tacked mortg^ige of 1879. Shoocharan appealed to this Court, which, on the 
19th December 1881, dismissed his appeal with costs. 

‘'Neither the decree of this Court nor tlio decree of the District Judge 
provided for the contingency of possession of the property having been obtained 
by the mortgagor under the decree of the £172] Munsif. On the 17th July 1882, 
Ram Ghulam recovered possession of the property in execution of the final decree 
of this Court. He has in this suit alleged that he was, as a fact, dispossessed by 
Sheocharan and the othey defendants, on the 6th August 1880, not in due 
/jourse of Ja-w, but before the date of thf. Munsif’s decree, and he has sued for 
the recovery of the sura claimed as compensation for the loss of the profits of 
the properW between that dafe and the 17th July 1882. Among other pleas 
taken by Sheocharan in his defence, was one to the effect that the suit is barred 
by the provisions of s. 241 of the Civil Procedure Code. The Court of First 
Instance overruled this plea, found that the plaintiff’s allegations as to the joint 
action of the defendants in dispossessing him and as to the date and manner of 
dispossession were correct, and decreed the plaintiff” s claim to the extent of 
Rs. 250 against all the defendants. The defendants appealed. The Lower 
Appellate Court has found that tbqplaintiff* was not dispossessed on the 6th August 

1880, by all the defendants, but was dispossessed in due course of law by 
Sheocharan, defendant, alone on the 3rd December 1880, and it has dismissed 
the plaintiff’s suit on the ground that it is barred by the provisions of s. 244 
of the Code of Civil Procedure, 

* It is contended in second appeal that it is not so ba)‘red.” 

The learned Judges referred the following question to the Full Bench: — 

“ When a person is deprived of the possession of immoveable property in 
execution of a decree, which is afterwards set aside in appeal by a decree 
Which is silent as to the disposal of the proceeds of the property during the 
interval between the date of effect being given to it and the date on which 
effect was giveq to the decrCq reversed by it, is a suit brought by such person 
to recover compensation for the loss of such property, or is it not, barred by 
the provisions of s. 244 of the Code of Civil Procedure? ” 

Munshis Kashi Prasad and Uajiuman Prasad, for the Appellant. i 

The Senior Govcrnmcfit Pleader (Lala Jiiala Prasad), for the Respondent. 

Counsel for the Appellant were not called on. * 

TPor the respondents it was urged that the question in the present •suit 
was one arising between the parties to the suit in [173] which ihp decree 
.was passed, and reiating to the execution, discharge, or, satisfaction of the decree 
wilbin the meaning of s. 244 of the Civil Procedure Code ; and, ip support of 
this contention, it was argued that the decree of the Appellate Court reversing 
the original decree also set aside all that had been done in pursuance thereof, 
and therefore entitled the defendant to restoration of mesne profits without 
instituting a fresh suit. « 
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' ' 

Tke following were dqjivered by the FULL Beno^ ’ — 

Pethevam, C. J. — I am of opinion that this suit is not bai/ed by s. 244 
of the Cq^e of Civil Proceduj^e. ^he original suit was instituted by tljp 
respondent Sheocharan m 1880 for redemption of a mortgage ; he obtained a 
decree, and, in the execution of that decree, the present appellant was dispos- 
sessed of the m*ortgjfged property, and the decree-holder obtained possession. 
He remained in possession for more than a year and the decree was then^ 
reversed on appeal ; but the Appellate Court made no order in regard to the 
profits which he had received while in possession. The present suit was 
instituted by the appellant to recover compensatioi^ for the loss of these profits. 
Now, we have two questions to consider. First, could the appellant have 
recovered the profits under the decree of the Appellate Court ? Secondly, was he 
bound to recover them in that'maiiner, or could he maintain a fresh suit for 
them ? 

For my own part I doubt whether the appellant could have recovered the 
profits in execution of his decree. The value of the jprofits is a question which 
was not tl^en tried, and I do not see what means the Court had of deciding it, 
or of giving effect to any order for restitution of profits. The real question* 
before us is, whether this is a matter “ arising between the parties to the suit 
in which the decree was passed, and relating to the execution, cbscharge, or 
satisfaction of the decree.” 4t may be that the present question arose out of 
the decree ; but it did not relate to the execution, discharge, or satisfaction of 
the decree,” because at that time no such question had arisen or was in exist- 
ence. I am therefore of opinion that, whatever powers the Court might 
possess as to ordering restitution of the amount received by the respondent 
during his wrongful possession, such a question is not one of the kind referred to 
in s. 244 of the Civil Procedure Code in respect of which a [ 174 ] separate suit 
is barred. The real meaning of s. 244 would seem to be that the decree must 
be enforced by execution, and that the deci'ee- holder may nob bring an action 
upon the decree itself. 

Oldfield, J.— I am of the same opinion ; bub I wish to distinguisb .the 
present case frou) Partab Singh v. Ucni Bam, 1. L R., 2 All., 61, which has 
been referred to. In that case the decree vvas for mesne profits, which were 
therefore properly recoverable in the execution-department, but here the decree 
was silent as to mesne profits. 

Brodhurst, J. — I also am of opinion that the suit is maintainable. • 

Hahmood, J. — I concur in the conclusion arrived at by the learned Chief 
Justice, OD tho ground that tjie mesne profits coIFected by the. respondent were 
not realized by him in execution of the decree which was reversed on appeal, 

Duthoit, J. — I also concur with the Chief Justice ; but I wish to add that 
the words in cl. (c) of s. 244, “any other questions arising,” <fec., should be read 
as “ any other questions directly arising : ’’'otherwise the most remote inquiries 
would be possible in the execution department. 

NOTES. 

•[ In thorO. P. G., 1008, bCC. 144 is drafted in v^ry wide terms and makes statutory pro- 
vision fos restitution. 

The decision in 7 All., IfO jras followed in (1887) 14 Cal., 605 ; l84 ; se© also (1894) 21 
Cal., 989 ; (1886) 9 Mad., 506 ; (1887) fl Mad., 261 ; (1896) 22 Cal., SOI ; (1902) P.B., 29; 
(1884) 7 All., 197; (1886) 7 All., 432. ] 
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The 22nd November, y 1 884. 

PresE'VT: 1 

£5ib W. Comer Petheram, Kt., Chief Justice, “"Mr. Justice Oldfield, 
Mr. Justice Bbodhurst, Me. Justice Majrmood, ’ 

AND Mr. Justice Duthoit. 


Queen -Em press 
* versus 

■lual.i Prasad. 

Criminal Procedure Code, ss. 283, 234 — Joinder of charges— Offences of the 
same kind committed in respect of different persons. 

Where a post-master was accused of having, on three different occasions, within a year, 
dishonestly miBappropriated,moneys;paid to him by different persons for money orders, held 
that, the'offenoes of which, such person was accUsed being the dishonest misappropriations 
by a public servant of public monc^'s',(for as soon as they were paid they ceased to be the 
property of thh remitters), such offences were “ of the same kind,” within the meaning of 
s, 284* of the Criminal Procedure Code, and such person might, therefore, under that section, 
be charged with and tried at one trial for all three offences. 

Empress v. Murari^ 4 All., 147, observed on. 

This was an application to the High Court to exercise its powers of revision 
under s. 439 of the Criminal Procedure Code. The applicant was the post- 
master of the city or branch post-office at Budaun. He was tried by 
Mr, C. F. Hall, Magistrate of [l75] the Budaun District, under s. 409 of the 
Penal Code, for criminal breach of trust in regard to three sums of money paid 
to him by different persons for money -orders. All three offences were com- 
mitted in the year 1883. The Magistrate, by an order dated the 3rd May 1884, 
conwicted^ the*,applicant of each offence, and sentenced him to one year's 
rigorous imprisonment under each conviction,— in all, to three years’ rigorous 
imprisonment. On appeal to the Sessions Judge of the Bijnor-Budaun 
Division, Mr. J. C Leupolt, it was contended on behalf of the applicant that, 
with reference to the case of Empress v. Murarii I. L. R., 4 All., 147, the 
jefinder of charges was improper. The Sessions Judge, in an order dated the 
6th July 1884, disposed of the contention thus : — “ With reference to the High 
Court ruling, I believe the Calcutta Court {Manii Miya v. The Empress, I.L.R., 9 
Cal., 371) have more recently decided that the la\v does not require the three 
offences to?be against the same person." 

The same contention was raised on behalf of the applicant on the present 
application, which came before DuI'HOIT, J., who referred it to a Divisional 
Bench, observing as follows 

“ The Session Judge ought not to have followed the authority of another 
Higl> Court so long as the authority of this Court, to which he is subordinate, 
was against the views he wished lo take of the p oint raised before^llim. B ut 

*f8eo 284 * When a person is accused of more offences than one of the same kind, com- 

' . ’ mitted within the space of twelvemonths from the first to the 

Three offences of same offences, he may be charged with, an^ tried at one 

kindii within year may be number of them not exceeding three, 

charged together. Offences are of the same kind when they are punishable with 

the same amount of punishment under the same section of the Indian Penal Code, oe of any 
speoial or local law. 3 
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there ean, I think, be doubt that the view of the law stated in Wlurari^s Case 
is erroneous ; and the Junior Government Pleader informs me tl^at Mr. Justice 
Straight, who was a party to ^hat decision, recently expressed from the Beny^ 
an opinion to this effect. <The difference between the terms of s. 453 of Act X 
of 1872 and those of s. 234 of the present Code of Criminal Procedure, is n6t 
sufficient to en&ble «me to over the difficulty by ruling that the limitation 
presented in Murari's Case, whatever it may have been under the old law, iS" 
inapplicable under s. 234 of the present Code. Could I hold myself competent 
to do so, I should refer to a Full Bench the following question With refer- 
ence to the terms of s. 234 of the Code of Criminal Procedure, is it, or is it not, 
necessary that the three offences contemplated by that section should have 
been colnmitted against the same person ? But with reference to the 
[176] terms of Rule of Practice No. 2 of 1870, I do not find myself competent 
to do more than order the case to beheard by a Division Court of two Judges." 

The case was accordingly laid before Petheram, C.J,, andsDUTHOIT, J., 
who referred the following question to the Full Bench, namely : — 

“ With reference to the terms of,s. 234 of tlie Code of Criminal Procedure,, 
is it, or is it not, necessary that the three offences contemplated by fcliat section 
should have been committed against the same pWson ?" 

Mr. C. Dilloa and Pandit Nand Lai, for the Applicant. 

The Junior Government Pleader (Babu Dwarka Nath Banarji), foi* 
the Crown. 

Pandit Nand Lai, for the Applicant. — The prisoner in this case objected 
to the single trial, and the objection was disallowed by the Sessions Judge. 
We rely on the case of Empi^ess v. Murari, I. L. R., 4 All., 147, in which it was 
laid down by Straight and Tyrrell, JJ., that “ the combination of thiee 
offences of the same kind for the purpose of one trial, can only he where they 
have been committed in respect of one and the same person, and not against 
different prosecutors, within the period of twelve months, as provided by the 
Criminal Procedure Code." This case was no doubt dissented from by the 
Calcutta High Court (Field and Norri.s, JJ.) in Mann Miya v. The Empress, 
I.L.R.‘, 9 Cal., 371. In that case, however, NoRRls, J., showed that the practice 
in England, in cases of felony, is to allow an objection by the prisoner to the 
joint trial. I PETHERAM, C.J. — The practice in England has nothing to do with 
the question refeired to us. That can only be decided with reference to the 
construction to be placed on ss, 233 and 234 of the Criminal Procedure Code*] 
In* India, where the distinction between felonies and misdemeanours does not 
exist, the jjractice of allowing the prisoner’s objection to joint trial should, as 
a matter of expediency, be applied to all offences. The Calcutta High Court 
admit that it may be the better course for charges not to be joined, and that 
“ the Court should at all times be anxious to lend a willing ear to any‘applica- 
t!ion,’j for separation of charges, and for separate trials. 

[177] [DuTHOIT, J. — We have not to consider the expediency, but only the 
legality of the course pursued by the Magistrate and Judge. PETHERAM, C.J. — 
the reasop of the practice in England is that the jury, who in England 
are»judgespf the facts, may not be prejudiced against" the prisoner when he is 
being tjied upon one charge, and evidence has just been given against him 
upon the other charges. •In this country, the whole case is lenerally tried by a: 
Judge, who js supposed to be less accessible to prejudice, and who, under a. 234, 

“ way" separate the charges, if the joint trial would be unfair to the accused.] 

• . * 

The Junior Oovernmmt Pleader (Babu Dwarka Nath Banarji), for the 
Oro-wn. 
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•The ’following judgment was deliv^Ted by the PULL BENCH , 
Petherapi, C J. (Oldfield, Brodhurst, Mahmood, and Duthoit, JJ,, 
ogncurring). I have no doubfc thSt thi^ cas^ was properly decided, and that 
three charges of this kind may be joined under s. 2BA of the Griminal*Procedure 
Code. The question is of the simplest possible kind, being one merely of 
th^proper construction to be placed upon the twq ss. 233 find 234 of the Code, 
Section 233 provides that “ for every distinct offence of which any person is 
accused there shall he a separate charge, and every such charge shall he tried 
separately, expept in the cases mentioned in ss. 234, 235, 23G and 239.’' This 
section contains the general law, and the reason of it is, that the mind of the 
Court might be prejudiced^ against the prisoner if he wore tried in one tilal 
upon different charges resting on different evidence. It miglit b6 difficult 
for the Court trying him on one of the charges*not to he unfairly influenced by 
the evidence against him on the other charges. 

The Legislature has, however, made certain exceptions. One of these is 
contained in s. 234 of the Code, which provides that when a person is accused 
of more offences than orfe of the same kind, committed within the space of 
•twelve months from the first to the last«of such offences, he viay'*be charged 
with and tried at one trial foi;, at all events, as many as three of them. In 
this case wp have a public servant accused of having, on three occasions, em- 
bezzled moneys which were public property, for, as^soon as they were paid to him, 
they ceased to be the property of the persons Cl 78] who paid them. ^^11 three 
acts of embezzlement were committed within one year, and each was committed 
in the same circumstances as the others. How can it be said that these offences 
were not “ of the same kind ?” They did not merely resemble each other, but 
were the same offence. I see no reason why they should not be joined in the 
same trial ; and I am of opinion that the Magistrate was right in joining them. 
As regards the case of Empress v. Murari, 1. L. R., 4 AIL, 147, to which 
reference has been made, that was decided by Mr. Justice STRAIGHT under a 
different statute, and his decision in that case will be unaffected by ours in this. 

• * NOTES. 

[ TbiK was followed in (1908) 9 C. T;. J.. 119.3 * 
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^ The Q9th Novetnher, 

Present : 

Sir \V. Comer Petheraap, .Kt., Chief Justk^e, Mr. Justice i^^ldfield, 
Mr, Justice Brodhurst, ^^R. Justice Mahmood, and 
Mr. Justice Duthoit. 

Jawahra and others Defendants 

versus 

Akbar Husain Plaintiff. 

— • 

Religious endotomeni — Masque — Form of suit — Right to sitj — 

Ctvil Procedure Code, ss. 30, 539, 

* Every Muhammadan who has a right to urqsl qposque^orVurposos of devotion is entitled 
to exercise such right without hindrance, and is competent to maintain a sifit against any 

* Second Appeal No. 1499 of 1883, from a decree of C. W. P. Watts, Esq., District 
Judge of Saharanpur, dated the 13th August 1883, affirming a decree of Mauivi Munammad 
Sayid Khan, Munsif ot Mu/affarnagar, dated the 16th February 1883, 


i ALL.— 1« 


131 



l,LiR. 7 All. 179 


• JAWAHBA )feo. y, 

one wl]^o interferes with its exerciao, irrespective of the provisions of ss. 3Q* E^nd 539t df the 
Civil Procedure Code. * 

Section 30 of the Civil Procedure Code applies only to cases in which many persops 
MO jointly iaterestod in obtainmg refief, atal not to cases in which an individual right ^as 
been violated. 

^ Zafarayab AJ.i v. J^akhtaivar Singh, I. L. R., 6 All., 497, referred to. Jan AH v.^am 
'Nath Mundul, I. L, R., 8 Cal., dissented from. 

The plaint in this case stated that in a village belonging to the plaintiff there 
was an “ old dilapidated mosque intended for Muhammadan worship,” whidh 
“ was protected and looked after ” by him and other Muhammadans of the 
village ; that in consequence of the mosque and its appurtenances being ''wakf'* 
it had been excluded from the partition of the village, and the plaintiff intend- 
ed to repair the mosque ; that the defendants had enclosed a part of the land, 
and had also erected a mill on a part of it ; that they had, by means of certain 
erections of thatch and mud, con- [179] verted the mosque into a place for 
storing straw — all of which acts they had wrongfully done ; that the plaintiff 
had remonstrated with the defendants and asked them to remove the things, 
but they *paid no attention to this i^equest. and prevented the plaintiff from 
making repairs ; and that these unlawful acts of the defendants were 
calculated to affect the character of the said endowed property, aod were an 
insult to the religion.” Upon these allegations, the plaintiff claimed “ a 

declaration of his right bo repair the old dilapidated mosque by 

removal of the defendants’ interference,” and the demolition of the compound, 
and I'emoval of the mill, the thatches, and the straw stored in the mosque. 
The plaint concluded with these words : — “ Suit brought according to the 
doctrines of the Muhammadan religion and on written and oral evidence.” 
The defendants did not deny the acts imputed to them by the plaintiff. They 
defended the suit upon the grounds, amongst others, that the building which 
was the subject-matter of the suit was not a mosque but an “ atta or fortress 
made for the purpose of shelter from robbers in former days ” ; and that the 

* [Sec. 80; — Where there are numerorivS parties having the same interest in one suit, one 
* or more of such parties may, with the permission of the Court, 

One party may sue or sue or be sued, or may defend, in such suit, on behalf of all 
defend on behalf of all in parties so interested. But the Court shall in such case give, at 
same interest. the plaintiff’s expense, notice of the institution of the suit to all 

such parties either by personal service or (if from the number of 
parties or any other cause such service is not rea-sonably practicable) by public advertisemerft, 
as the Court in each case may direct. 3 

t [Sec. r>39 * — Tn case of any alleged broach of any ea^roas or constructive trust created 
for public, charitable or rdligious purposes* or whenever the 
When suits relating to direction of the Court is deemed necessary for the administration 
public charities may be of any such trust, the Advocate-General acting ex-officio, or 
Drought. two or more persons having a direct interest in the trust and 

having obtained the oonsent in writing of the Advocate-General, 
may iAstitute a suit in the High Court or the District Court within the local limits of whose 
civil jurisdiction the whole or any part of the subject-matter of the trust is situate, to 
obtf^n a decree — 

(o) appointing new^ trustees under the trust ; 

(i!>) vesting any property m the trustees under the trust ; 

jc) declayng the proportions in which its object%are entitled ; 

(d) authorizing the whole or any part of its property to be let, sold, mortgaged or 

exchanged ; » , 

(e) settling a scheme for iTs managepaent ; ^ 

or granting siKsh further or other relief as the nature of the case may require. 

The powers conferred by this section on the Advocate-General may, outside the Presi- 
dency towns, be, v^th the previous sanction of the Local Government, exercised also by the 
Colieecof or by such officer as the Local Government may appoint in this behalf. 

Act No, X of 1840, Section 2, is hereby repealed, J 
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plaintiff had no right to repair it. The Court of First Instance found that the 
building was a mosque and notan **aita^* and held th\t ' the plaintid', as a 
JMuhammadAn and guardian of religious buildings, was entitled to repair the 
fbosque. ” It therefore gave the jllaintill a decree claimed. On’appeal, the 
defendants contended that “ a claim for endowed property cannot be instituted * 
ai^ heard without the permission of the Advocate-Genaral under Act XX of 
*18 d 3.” Upon this point the Court observed as follows : — “ The first ground of 
appeal must be overruled. In a similar case — Zafaryah Ali v. Bakhiawar Shigh, 

I. L. B., 5 All., 497, — our own High Court have just ruled that s. 539 of the Civil 
Procedure Code would not apply, and that the plaintiffs, as persons entitled 
to frequent the mosque can* maintain the suit. This, however, is quite opposed 
to a ruling of the Calcutta High Court — Jaji Jli v. Ram Nath Munduh 1. L. 
B., 8 Cal., 32.” The Court also observed as follows : — “Respondent said at first 
that he was the only Musalman in the village, the population of which is 
variously stated by appellants as 500 or 600, by respondent as only 70, If 
this be so, of course s. 30 of the Civil Procedure Code would not tl80] apply. 
But it comes out that there is at least one other, Shaikh Jani,the custodian 
,of a shrine or darqah, with his son ov sons.** The decree of the Court of 

First Instance was affirmed. 

« 

On sqcond appeal, the defendants contended (i) that the suit was not 
maintainable in its present form, as no speciaj right to sue in the plaintiff 
was disclosed ; and (ii) that as there were probably other Muhammadan 
residents in the village, the suit was not maintainable without compliance with 
the provisions of s. 30 of the Civil Procedure Code. 

The Divisional Bencli (MaHMOOD and DUTHOIT, 3J.) hearing the appeal 
made the following order of reference to the Full Bench 

“The grounds taken in thi5 appeal and the arguments in their support by 
the learned pleader for the appellants, raise a question of much difficulty and 
considerable importance. The question relates to the locus standi possessed 
by Muhammadans to institute suits which relate to their religious and charita- 
ble ondowments and buildings, where the cause of action alleged is stated tfobe 
eiJher injury to such buildings, or malversation of the funds, or wrongful, aliena- 
tions of such property, or other similar circumstances which are dostructivo to, 
or inconsistent with the objects of such endowments or 7<;aA:/ property. The 
question has become more complicated by reason, of the provisions of the law 
§i8 contained in ss. 30 and 539 of the Civil Procedure Code. 

In the case of Zajaryab Ah v. Bakhtawar Singh, I. L. R., 5 All., 497, a 
Division Bench of this Court held that a suit to set aside a mortgage of endowed 
property belonging to a mosque, tho decree enforcing the mortgage, and the 
sale of the mortgaged property in execution of that decree, and for the de- 
molition of buildings erected by the purchaser, and the ejectment of the 
purchaser, was maintainable by Muhammadans entitled to frequent the mosque , 
and to use the other religious buildings connected with the endowment. It 
was also held that s. 539 of the Civil Procedure Code had no application to tho 
case, the endow-ment being a religious institution within t]pe meaning of s. 24 
of tlie Civil Courts Act (VI of 1871). and therefore governed by Muiiammadan 
Law. On the other tl 81 ] hand, 4n the case of Ja7i Ali v. Earn Ncdh MufiduU 
I. L. R., 8 Cal., 32, the Calcutta High Court applied s. 539 of the Civil Proce- 
' dure Code to similar suits, by holding tljat 80 *m\ich of the prayer in the 
plaint as fell within the provisions of s. 539 of the Code, the plaintiffs were 
not entitled to sue for, as they wore not “ persons having, a direct interest 
in the trust ** within the meaning of the section. It was also held in that 
case that, though the plaintiffs might possibly have obtained leave to sue 
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under s^. 30 of the Code on behalf of fcbeniselves and the other persons attend- 
ing the mosque, they, not having obtained such leave, were not entitled to 
institute a suit for the purpose pf obtaining the relief asked for. * This rulinj^ 
was referred to in the case already cited, but although there is no express 
allusion to the case in the judgment of this Court, the ruling was apparently 
disapproved. Again? in the case of The Muhammadan Association of Meerut 
V, Bakshi Ram, J. L. R., 6 All., 284, a Division Bench of this Court appears- 
to have approved of the rule laid down by the Calcutta Court so far as s. 30 
of the Code is concerned. ^ 

In view of its great importance wc refer to th^ Full Bench the following 
question 

Can any Muhammadan or Muhammadans maintain a suit like the present, 
irrespective of the provisions of ss. 30 and 539 of the Civil Procedure Code? 

Munshi Kasht Prasad, for the Appellants. — The property to which the 
suit relates is endowed property. Such property belongs to the Muhammadan 
community. The righ.t of Muhammadans in such property is like the right in 
a public ro&rd. PethekAM, C. J. U is more like the right in a private road.^ 
The plaintiff, as a Muhammadan, has not such ^n interest in the property, as 
entitles him to maintain a suit on his own account. He ought tq have sued 
for the Muhammadan community. Pethekam, C. J. Your argument would 
be good if the Muhammadan community were the public. Jan Ali \. Ram 
Nath Mnndul, I. L. R., 8 Cal., 32. is in point. 

Mr. Amiriiddin, for the Respondent. 

The following judgments were delivered by the FULL BENCH : - 

Petheram, C.J. — I have no doubt that the plaintiff was competent to 
maintain this action. The question has arisen in conse-tl82]quence of the 
peculiar way in which property of this kind is held. According to Muham- 
madan custom, the property in a mosque and in the land connected with it is 
vested in no one. It is not the subject of human ownership, but all the 
rdeiSibers of the Muhammadan community are entitled to use it for purposes 
of devotion whenever the mosque is open. Now, the Muhammadans are only 
a part of the population of this country, so that the right is not vested in the 
'general public, and therefore it rosomblos a right in a private way. Everyone 
who has such a right is oivtitlod to oxeniise it without hindrance, and has a 
right of action against anyone who interferes with its exercise. It is not a 
joirut right ; it is a right which belongs to many people. Section 30 was meant 
to apply to a case in which many persons are jokntly interested in obtaining 
relief ; and wlicro, under the old lavw, it ^s-ould have been necessary for all of 
such persons to be joined, s. 30 prevents the record from being unnecessarily 
encumbered by many names, and alknvs one or more, with the permission of 
the Court, to sue or defend on hohaU of all., The rule was introduced in order 
' to prevent rich persons from joining together and putting forward a pauper to 
conduct the suit, and thus escaping all costs. In the present case it is clear 
that^an individual right has been violated, and that an action will therefore lie. 

Mahmood, J. — 1 wish to add a few observations regarding the MuliMm- 
madto Lawta? to endowments generally, and in particular as to mosques. It 
must, in the first place, bo shown that the Muhammadan people have a right 
to maintain a suit like thfe present. But authorities on such a point need not ’ 
be cited, for the principle is too well known among Muhammadan lawyers. 
The rule of the Muhammadan Law on the subject is that when anyone has 
resolved to devote his property to religious purposes, as so6n as his mind is 
made up and his intention declared by some specific act, such as delivery, etc., 
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an endowment is immediately constituted ; his act deprives him of all oyimer- 
ship in fche property, and, to use the technical language of Muhammadan 
la^yyers, vests* it in God “ in such *a> manner as subjects it to the rules of 
divine property, whence the appropHator s riglit in jt is extinguished, and it 
becomes a property of God by the advantage of it resulting to His creatures.”^ 

. 1188] A mosque is an endowment of this kind, and \ho Muhammadan * 
community, or any member of it, has a right to enter the mosque and to pray 
there. The learned Chief Justice has shown that, under the circumstances in 
India, a mosqu® cannot be regarded as vested in the public at large, but in the 
Muhammadan part of the public, and it cannot bo said that any Muhammadan 
is bound to maintain a suit on behalf of the public generally. The ri§ht of a 
Muhammadan to use a mosque is, as the learn qd Chief Justice has said, like 
the right to use a private road ; any one who has the right may maintain a suit 
in’respect of it. This settles the question as to s. 30 of the Civil Procedure 
Code. That section applies only to cases where no individual right is interfered 
with; but here we have thp case of a mosque in a small village, and one of 
the worshippers in that mosque is obstructed in his use of it for pv^rposes of 
devotion. He had a private right, and it was violated. 

• 

In regard to s. 539 of the Civil Procedure Code, I was one of the Bench 
who made this reference, and I wish to add my i;easons for holding that the 
section does not apply to the present case. There is here no question of trust or 
trustee, or of malversation of trust funds, or other breach of trust. The object 
of such a suit as this is not such as is contemplated by any of the various 
clauses of s. 539. In conclusion, J have a few words to say regarding the case 
which has been cited — 3Q>n Ali v. Bam Nath Mundul, I. L. R., 8 Cal., 32, — 
decided in the Calcutta High CourUby PjRiNSEP and Field, JJ. Towards the end 
of the judgment in that case the following observations occur : — “ No^^^ so far 
as regards these prayers, we think that tho plaintiffs were not authorized to 
institute this suit merely by reason of having that interest which is set out in 
para. in the plaint, that is, an interest created by their being followers of 
the Moslem religion, living in tho vicinity of the mosque, and being in the 
habit of attending the musjid. That interest is common to them with a 'large 
number of other persons — common to them with, we will not say all the 
Muhammadan population of the country, bub certainly with all the Muham- 
madan residents in tho vicinity ; and we think that’tbis is a case which falls 
within the provisions of s. 30 of tho Civil Procedure [184] Code. That section 
enacts that ‘ where there, are numerous parties having tho same interest in oho 
suit, one or moreLof such parCips may, with the permission of the Court, sue, 
or be sued, or may defend in such suit, on behalf of all parties so interested.’ 
It may be quite possible that if these plaintiffs had applied to the Court under 
the provisions of s, 30, they would have obtained permission to institute this 
suit ; but, not having obtained that permission, they certainly were not entitled* 
to institute the suit ; and, under the circumstances, we think that the ground 
■ of objection taken by the defendants in the second paragraph of their written 
statement, and which forms the subject of the second issue* was a good objec- 
tion ; •and that this suit was proporl> dismissed by the District Judge*" Now, 
with all due deference to the learrfhd Judges who delivered that jffflgment* 1 
dissent from the reiparks which I have just read. I hold that it is an undoubted 
principle of Muhammadan Law that the persons wlio have the most direct 
interest in a mosque are the worshippers who are entitled and accustomed to 
use it. It is impossible to imagine whoso interest in the mosque can be direct 
if theirs is not, and I should Bay, that even if- this case fall under the pifrview 
of 8. 539, they would have locus standi to maintain the suit. But, for ths 
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reasoinis which I have already, given, J am of opinion that neither"' s. 90 nor 
s. 539 of the Civil Pirocedura Code applies to the present case, and that the 
plaintiff was competent to maintain the suit. 

My Answer to the reference is, T5h0ref6re, in the atfirmative* 

Oldfield, Brodhurst, and Duthoit, JJ., concurred. 


NOTES. 

£ For similar rulings sec also (1906) 33 Cal,, 789 ; (1893) 30 Cal., 810; (1896) 18 AIL, 
327 ; (1897) 24 Cal., 385 ; (1899) 24 Bom., 170 ; (1906) 2 C. L. J., 460 ; (1906) 33 Cal., 956 ; 
(1888) 11 All., 18. ] » 
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The 29th November, 1884. 

Present : 

Sib W. Comer Petheram, Kt., Chief Justice, Mb. Justice Oldfield 
Mr. Justice Brodhurst, Mb. .Justice Mahmood, and Mr. Justice 
r. Dijthoit. , 


Gandharp Singh and another Defendants * 

iwrsus 

Sahib Singh and another Plaintiffs.* 


Pre-eniptioa — Wajib-ul-arz — “ Co- sharer ''—Joint Hindu family. 

The members of a joint and undivided Hindu family, other than that member who if 
recorded in the Collector’s book as a sharer in the mahal, are co-sharers,'’ for the purposes 
o( pre-emption, in the sense of the wajib-ul-arz. 

[189] The plaintiffs in this case, recorded in the revenue registers as co-sharers 
in a village, sued to enforce the right of pre-emption in respect of the sajo by 
another co-aharer of his rights in the village. The suit was based on the wajib- 
ul-arz and village custom. Thatdocumentgave “co-sharers,’' as against strangers, 
a right of pre-emption, in the case of a sale by a co-sharer of his rights in the 
village. The sale in question had been made to four persons, two of whom 
were recorded in the revenue registers as co-sharers in the village. The other 
two were Gandharp Singh and Bisal Singh, sons of Ishri Singh. Ishri Singh 
was recorded in the revenue records as a co- sharer. The share in respect of 
which his name was so reedtded was joint HinSu family property. The main 
defence to the suit was that the defendants- vendees were co-sharers in the village 
and that therefore the plaintiffs’ suit was not maintainable. 

* The Court of First Instance (Munsif ,of Etawah) held that the defendants- 
vendees, Gandharp Singh and Bisal Singh, were not “co-sharers” in the village 
within the meaning of the wajih-uharz, because, although as members of a joint 
Hfbdu family, they might be interested in the share recorded in their father’s name, 
their nanjes were not recorded as co-sharors in the revenue registers. It fjirther 
held that,r although the other defendants-yendees were “ co-sharers,” yet the 
sale was invalid, in regard to them also, as they had joined in purchasing with 
persons who were not “^co-sharers.” It accordingly gave dne of the plainjjiffs, ^ 
Aman Singh, a decree, refusing* for reasons which it is not material for the 

* Stcond Apffbal No, 1418 of 1883, from a decree of Maulvi Mti»hmud Bakbsh, Bubor- 
dinate’^Jedge of Kainpuri, dated this 4th August 1883, afdrming a'^ecree of Pandit Kasbi 
lifaraiCr BCuniif of Etawab, dated' the 9tb April 1883. 
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purposes of tftis report to state, to give the other plaintiff a decree. On appeal 
by the defendiints-vendees the Lower Appellatp Court (Subordinate Judge of 
A^iopuri) also held that Gandharf) Siq^h apd Bisal Singh were not “ co- 
sharers/’ It observed as follows :— ** As to the afeove point I am of opinion 
that under the decisions in Heera Lai v. Khowanee, N.-W. P. S. D. A. Bep.o 
186*5i p. 71, and Bheekum Singh v. Qordhun Singh, N,-W. P. S. D. A. Rep.,^ 
186S, p. 261, the son cannot be considered to be a sharer by virtue of his right 
of inheritance. When Gandharp Singh and Bisal Singh cannot be considered 
to.be co-sharefs in the village, they are strangers. The co-sharers in the 
wajib-uUarz mean those persons who are entered in the khewat."' 

[ISSjOn second appeal by the defendants-vendees Gandharp Singh and Bisal 
Singh, it was contended on their behalf that they were co-sharers in the village, 
within the meaning of the wajib-til-arz, and that the suit was therefore not 
maintainable as against them. 

The Division Bench (Straight, Ofi’g. C. J., and Duthoit, J)., hearing the 
appeal referred the following question to the Full Bench : — 

• "Are the members of a joint and und'vided Hindu family, other lihan that 
member who is recorded in the Collector's book as a sharer in the mahal, 
co-sharers fcg: the purposes of pre-emption in the sense of the ivajib-uUarz ? 

Pandits Ajudhia Nath and Nand Lai, for the Appellants. 

Babu Jogindro Nath Chaudhrt, for the Respondents. 

Pandit Ajudhia Nath, — The vendees Gandharp Singh and Bisal Singh 
are "co-sharers ” in fact. Their not being recorded is immaterial, so far as the 
right of pre-emption is concerned. [He was stopped.] 

Jogindro Nath, — It is not denied that, according to the Mitakshara 
law, the son of a Hindu father is regarded as a co-sharer with his father. But 
with reference to the right of pre-emption, which, under the wajib-uUarz, 
rests on contract, those only who have signed the contract, i,e,, whose 
names are recorded, can bo regarded as parties to the contract, and competent 
to claim rights by virtue of it. (DUTHOIT, J. — You say in fact that apart 
from the paper, there is no right of pre-emption, and that therefore those 
only who have signed the paper are enjoying the right ? Petheram, C. J. — 
Is not the wajib^ul-arz the evidence of the contract, rather than the contract 
itself?] Sometimes the xvajib-ul-arz not only states the customs of those 
living under it, but incorporates contracts made by them. These contracts are 
sometimes introductory of new rights : thus the right of pre-emption may be 
created by adding a clause to t^e wajib’uUarz. The law of pre-emption is not 
part of the personal law of the Hindus. It acquires force only among those 
Hindus who have adopted it as a matter of custom or else as a matter of 
contract. In no third way can itexist among Hindus. [PETHERAM, O.J. — If these 
defendants were parties to the contract, then they would no doubt be entitled to> 
ri87i claim pre-emption under it. You say that there is no evidence of a 
contract for those who have not signed the paper. But they aflSrm that tl^ey 
are parties to the contract.] They claim as the sons of ^ person who have 
signed, and as having an equal right with their father. [PETHERAM, C. J, — 
All that they claim is to live under the law of the village. Mahmood, 3! — 
The manager of a Hindu joint family has power to bind all the members by 
his contracts, and therefore the signature of the father would be binding on 
the sons.] Assuming that to be the case, then if the father should omit to 
assert the right, bis omission also should be binding on the sons, and should 
prevent any assertion of the right by them. I do not deny that these defen- 
dants are eo-sbarers, but only that they should not be regarded as such for 
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purposes of pre-emp^on, bedbuse thetv are not parties to the v)djib-ul-aH, I 
rely on the following authorities : — Mahadeo Singh v. Nanda Singh^ Weekly 
Notes» 1884, p. 100; Heera L(it y.^Khoibanee, N.-W. P. S. D. A. Rep,, 1865, 
p. 71 ; Sheektim Singh v# Gordhun W. P. S. D. A. Rep., 1865, p. z61. 

• Petheram, C.J. — The question before us is whether, assuming that the 
sons in a joint HiiSdu family are to be regarded as co-sharers, they are not^fio be 
regarded as recorded co-sharers. To mo it seems that the question answers- 
itself. It is virtually asking whether many equal oo-sharers are to be considered 
as having equal rights, and I shall hold that they have, until the contrary 
is shown. To say that the defendants are precluded from exercising their 
rights appears to me to be idle and contrary to justice ; and I have no hesita- 
tion in holding that all the co-sharers, whether signatories of the 
or not, have equal rights, both in respect of pre-emption and in other respects. 

Oldfield. J . — I am of the same opinion. 

Brodhurst, J. — I am of the same opinion. 

Mahmood, J. — I also concur, but 1 only wiah-to observe that I have seen 
cases in v^hich it is said in the icajth-'^l-arz that the recorded share-holders shall 
be entitled to claim the right of pre-emption. If that had been the case here, 
I might perhaps have been disposed to hold that co-sharers whose names were 
not recorded in the revenue papers were debarred from exercising the right ; 
[ 188 ] but in the wajih-ul-drz now in question no such expression occurs, and 
therefore the answer which the learned Chief Justice has given fully applies to 
the case. 

Duthoit, J. — I have no hesitation in answering the question in the 
affirmative. 


NOTES. 

[ Thk v^as followed in (1898) 1 (>. C.. 252. See also (1895) 17 All., 464 ; (160G) S A. L. J., 
641; (1904) 7 O. C., 61. ] 
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The 29th No^^emhery 1S84. 

" rRli:sKNT • 

Sir W. Comer Petheram, Kt.. Chief Justice, Mr. Justice Oldfieud, 
Mr, Justice Brodhurst, Mr. Justice Mahmood 
AN?) Mr. Justice Duthoit. 


Sheodisht Narain Singh and another Defendants 

vers74s 

Rameshar Dial and another Plaintiffs." 


Jurisdiction — Civil and Revenue Courts — Landholder and tenant — Declaratory 
, \ decree — Act XII of 1881 {N.-W,^ P. Rent Act)^ ,s. 95 (n). 

A suit in which the plaintiff claims, an the tenant of land, that he may be declared to 
be the tenant, and that th^de^fendani, the landholder, may be restrained from interfering 
with his right to the land as a tenant, and in which the defendant denies the relation 

* Second N®- 21 of 1884, from a decree of D. S. Gardner, Esq., District Judge 

of Benares, dated the 23rd August, 1883, reversing a decree of Shah Ahmad-ullah, Munsif 
of Benares, dated the 5ih June 1863. 
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WiwMi And the plaintiff of landholder find tenant » is not ^ suit which is exclusively 
oogniaable in the Bevenue Court. ^ 

T'pB plaintiffs in this case alleged tiiat th*1iy heW 107 bighas 16 bisw«^8 of culti- 
vatory land at a rent of Rs. 147-8-0, and 1 bighjj of grove-land at a rent of 
12 annas, and 1 bigha 5 bis was of rent-free land, as their ancestral property^, 
thaji they used plot No. 254, consisting of 11 biewas, which 'was a portion* 
df their rent-paying land, and plot No. 253, consisting of 1 bigha 5 biswas 
rent-free land, as a threshing floor and for stacking corn ; that the defendants, 
who were the zamindars, denied their right to the two plots mentioned, and 
interfered with their possession by various acts stated in the plaint ; and they 
asked for a decree declaring their right to the land, and that the gram which 
the defendants had stored on the land might be removed, and the defendants 
might be restrained from interfering with their right to the land. The defend- 
ants' answer to the suit was that the plots did not belong to the plaintiffs, 
either as part of their rent-paying holding or rent-free holding, but were waste 
land belonging to them and in their possession. 

The Court of First Instance dismissed the suit. The Lower Appellate Court 
^ave the plaintiffs a decree as claimed. 

[189] On second appeal the defendants contended that the suit was not 
maintainable in the Civil Courts in respect of plot No. 254, claimed by the 
plaintiffs as part of their rent-paying holding, as tbe dispute or matter was one 
on which an application might be made under s. 95 (n) of Act XII of 1881, 
the N.-W.P. Rent Act, to the Revenue Court. 

For the respondents it was contended that s. 95 (n) refers to cases where 
the relation of landlord and tenant has been recognized by the parties suing, and 
in which a landlord has dispossessed an acknowledged tenant otherwise than 
according to the provisions of the Rent Law, and that section did not apply to 
the present claim in which the dispute was as to the rights of the parties in 
the land. 

The Divisional Bench (Oldfield and BrodhurST, JJ.) hearing the appeal 
referred to the Full Bench the question whether the claim in respect of plot 
No. 254 was exclusively cognizable by the Revenue Court. 

The following cases were noted, in the order of reference, as cases to 
which reference might be made : — 

Sheodan Singh v. Seetul Singh, N,-W. P., S. D A. Rep., 1866, p. 282 ; 
Shimbhu Narain Singh v. Bachcha, I. L. R., 2 All., 200 ; Kalian Das v. Tika 
Bam, I.L.R. , 2 AIL, 137 ; Kanahia v. Bam Kishen, I. L. R., 2 AIL, 429 ; Sawai 
Bam v. Gir Prasad Singh, I. Ej. -R., 2 AIL, 707 ; Mnhammad Abu Jafary, Wali 
Muhammad, I. L. R., 3 AIL, 81 ; Sukhdaik Misr v. Karim Chaudhri, I. L. R., 
3 AIL, 521 ; Btrbal v. Tika Bam, I. L. R., 4 AIL, 11 ; Lala Mai v. Salar Baksh, 
Weekly Notes, 1881, p. 105 ; Raw Prasad y. Bam Shankar, Weekly Notes,. 
1882, p. 68; Muhammad Zaki v. Hasrai Khan, Weekly Notes, 1882, p.'^Ol ; 
Lalu V. Sadiya, Weekly Notes, 1882, p. 62; S. A. No. 466, decided the 2nd 
August 1883, not reported ; S. A. No. 1014, decided the 20th May 1884, ntot 
reported ; S. A. No. 1503, decided the 20th May 1884, not re’ported. 

Lala Laita Prasad and Munshi Hanuman Prasad, for the Appellants. 

The Senior Government Pleader (Lala Juala Prasad) for the Resportdents. 

[190] For the appellants it was contended that the suit was not cogniz- 
able in the Civil Courts. The plaintiffs seek to have a right df tenancy 
declared. This is a relief which the Revenue Courts are competent to give 
them* The question whether a man is a tenant or not is one for the Revenue 
Courts to determine. If the plaintiffs were suing for possession, their suit 
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would be exclusively C9gnizabl‘e in the Bsvenue Courts. Therefore' they sbbnld 
go fco those Courts for the relief^ they now seek. 

The {allowing judgments were dCilivere^ by the PULL BENCH ; — 

Petheram, C. J. — In hiy opinion the suit as brought is cognizable in 
the Civil CourtSt the jurisdiction of those Courts not being barred by s. 95 of 
the Bent Act. In order to oust the jurisdiction of the ordinary Courts of ^'•he 
-country, the words of the enactment excluding their jurisdiction must be clear.' 
The question is whether s. 95 says that this particular suit shall not be brought. 
The plaintiff might have applied to the Bevenue Court for possession of the land 
•on the ground of having been wrongfully dispossqssod ; and I am inclined to 
think that, if he had sought for possession of the land in this suit, his claim would 
have been exclusively cognizable in the Bevenue Court. But when a man’s 
land is interfered with, he may bring an action of trespass. The plaintiff 
brings this suit to restrain trespass on his land, and I think that the suit is 
not one which is made by section 95 exclusively cognizable in the Bevenue 
Court. 

Oldfield. J. -The suit as brought is one for the Civil Courts to try. 
The question whether, if the plaintiffs had claimed possession, the suit would 
have been cognizable in the Civil Courts, does not arise. I am inclined to 
think that, even had he made such a claim, the suit would* have been 
cognizable in the Civil Courts. The policy of the Bent Act is to exclude the 
jurisdiction of the Civil Courts in cases relating to disputes arising out of the 
relationship of landlord and tenant. Wliere the person sued disputes that 
relation, the Bevenue Court would not have exclusive jurisdiction. In such a 
case the tenant could not, by making an application under section 95 in) of 
the Bent Act, obtain entire relief. That clause refers to the case of a landlord 
who has ejected an acknowledged tenant otherwise than under the provisions 
of the Bent Act. 

[191] Brodhurst, J. — I agree. 

« Mahmood, J. — 1 have no doubt that the suit as brought is cognizable in 
the Civil Courts. T need not consider the question whether, if the plainJbiffs 
claimed possession, the suit would be cognizable in those Courts. 

Duthoit, J.— The suit as brought is, in my opinion, cognizable in the 
Civil Courts. 


NOTES. 

[ See alro (1893) 16 All., 387 ; (1896) 18 All., 270. J 
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[7 All- 191] » 

APPELLATE CiyiL. 

• 

The 3rd December ^ 1884] 

Present : 

Mr. Justice Brodhurst and Mr. Justice Mahmood. 


Tika Ram and others Defendants 

„ versus 

Khuda Yar Khan Plaintiff.^' 


Jurisdiction — Civil and Revenue Courts — Resumption of rent-free grant — 
Act XU of 1881 (N.-W. P. Bent Act), ss. 30, 96 ic)~-Act XIX of 
1873 (N.-TP". P. Land Revenue Act), s, 241 (A). 

,, A zamindar brought a suit to recover po'^se-siioii of certain land in the village which was 
Reid by the defendants rent-free, in consideration of rendering services as khera-patis, on the 
ground that l^e was entitled, as zimindar, to dispense with their services, and that therefore 
they no longer possessed any right to hold the land. The claim was resisted by the khern^ 
patis on the ground that for many years they had been in possession of the land as 
muadholder. 

Held, that the dispute so raised was a matter which could form the subject of an applica- 
tion to resume a rent-free grant within the moaning of s. HO of the N.-W.P. Kent Act 
(XII of 1881), and that the cognizance of the suit by the Civil Court was therefore barred 
by cl. (c) ofs. 95 of that Act, and th;i.t,*for similar reasons, the Civil Court, under cl. (/i) of 
e. 241 of the N.-W.P. Land Revenue Act (XIX of 1873) could not exercise jurisdiction over 
the matter of he suit. 

This suit was instituted in the. Civil Court The plaintiff was the proprietor 
of a patti of a mahal in which the defendants held certain land. He sued 'the 
defendants for possession of this land. He alleged that “the defendants had 
been appointed' Khera-patis' t by the former proprietors of the village ; that in 
consideration of their services as such, the produce of the land was remitted 
to them, and they were entitled to hold the land simply to enjoy the produce 
thereof so long as they held the said office, the tenure of which depended on 
tfiewill of the zamindar; that they had wrongfully [192] planted a grove on 
the land ; that on the Ist July 1882, all the inhabitants of the village and the 
plaintiff had dismissed them* •from their posts by reason of tlieir misconduct 
and drunkenness.” The defendants set up as a defence to the suit that the 
land had been granted to them four hundred years ago, and they had since that 
time been “ in proprietary possession of it without paying rent,” and the plain- 
tiff had no right in the land. They alleged as follows ‘ The plaintiff has no 
right, inasmuch as the former zamindar, the predecessor of the plaintiff, did 
not interfere with the defendants’ proprietary right ; that the post of ‘ 
pati ’ is a religious one and is not a village office : that the duty of a khera-pati * 
is to set fire to the holi ; a.nd the plaintiff, as a Muhammadan, is not corrvpe' 
tent to dismiss the defendants or’intorfere with religious matters.”^ The first 
issue fixed for trial by the Cou rt of First Ins t ance (lyiuQsif of Pilibhit) was as 

Second Appeal No. 44 of 1884, from a decree of Maulvi Muhammad Abdul Qaiyura 
Khan Subordinate Judge of Bareilly, dated the 21st November 1883, reversing a decree of 
Maulvi Muhammad Aziz-ud-din, Munsif of Pilibhit, dated the 26th May 1883. 

t Khera-pati— k Brahman entitled to perform certain religious ceremonies, and to 
receive the fees appertaining thereto. — pAliLON. 
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f 

follows :-^*' Is the lauf^ in suit t'evenuar pairing land belonging to tKe zamin'dat^ 
or muafi land belonging to the defendants ? How long is it since the defendants 
have been jn possession? What is tl^p nattjire of their tenure? Did they ever 
pay any rent ? 

Upon this issue the Court found as follows “ As to the first issue, I 
find that the lanTi in buit is revenue-paying land granted to ‘ Khera-patts' by t^^he 
zamindars. The witnesses for the defendants fully show that the defendants 
and their ancestors have been in possesbion of this land for moie than 50 or 
60 years. Even the witinesses for the plaintiff do not state that t^he defendants 
have recently got possession ; they simply say that the defendants have recently 
planted the grove. The defendants are m possession as muafidars, and have 
never paid any rent.” Deciding the other matters in dispute in the suit in 
favour of the defendants, ti^e Court of First Instance dismissed the suit. On 
appeal by the plaintiff, the Lower Appellate Court (Subordinate Judgeof Bareilly) 
remanded the case for the trial of certain issues relating to the custom prevailing 
in the village regarding the appointment and dismissal of a “ khera-patt,** and of 
the questions whether che plaintiff had, as zamindar, dismissed the defendants 
from theii**office, and whether the piaintiff, in that capacity, was competent! 
to dismiss them. It observed : — “ It is an admitted fact that the defendant 
holds possession of the disputed land in lieu of his rendering service as 
[198] khera-pait.' He does not state that he holds possession of it in any 
other right. Therefore, agreeably to Hurrogobind Baha v. Bamrutno Dey^ 
I. L. E , 4 Cal., 67, it cannot bo admitted that the defendant has any right left 
to him after his services have been dispensed with, or that the expiration of any 
period is beneficial to him and prejudicial to the plaintiff, the zamindar/^ 
These issues were found by the Court of First Instance against the defendants. 
On the return of the findings, the defendants took an objection to the jurisdiction 
of the Civil Courts to try the suit, contending that it was one cognizable 
exclusively in the Eevenue Courts, This objection the Lower Appellate Court 
disallowed, and, in accordance with the findings on remand, gave the plaintiff 
a decree for possession of the land in dispute. 

On second appeal, the defendants contended that the cognizance of the 
suit by the Civil Courts was barred by s. 95 of the N.-W. P. Bent Act (XII 
of 1881). 

Munslii Hanuman Prasad, for the Appellants. 

Babu Jogindro Nath Chaudhrt, for the Respondent. 

The Court (Brodhurst and Mahmood, JJ.) delivered the following 

jadtfroent 

Mahmood, J. — The first ground of appeal must prevail.* The Court of 
First Instance found that the defendants and their ancestors have bean in 
possession of this land for more than 60 or 60 years,” and that they “ are in 
possession as muafi-holders, and have never paid any rent.” The finding haa 
not iSeen disturbed by the Lower Appellate Court, and indeed the plaintiff's 
claim proceeds upon admission of these facts. The suit has been instituted 
on the ground that^ the plaintiff, as zamindar of the patti in which the land 
in suit is situate, had the right of dismissing the defendants from the religious 
offifie of kkera-paU, in lieu of which they lield the land; that their services*, 
being no longer required, have been dispensed with, and they therefore no 
longer possess any right nio Jiold Jhe land. The main object of the suit is td 
oust the defendants from the land. 

The defendants resisted the suit on various grounds* but they did not base 
their defence on any title higher than that of being tlM] grantees of the* 
rent-free tenure as khera-patis of the village. 
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We are of opioion that the dispute^so raised in this^suifc is a matter which 
could form tlje subject of an application to resume a rent-fee grant within the 
i^eaning of s. 30 of the Rent Act (X^II of^l88lK and that the cogni^rance of the 
euit by the Civil Court was therefore barred by ct. (c) of s. 95 of the Act, and 
that, for similar reasons, the Civil Court under cl. (/i) of s, 241 of the Revemfte 
Act (XIX of 1873) could not exercise jurisdiction* over the matter of the suit. • 
The cross-objections under s. 561 of the Civil Procedure Code have been 
abandoned by the learned pleader for the respondent. 

We decree the appeal, and, setting aside the decree of the Lower Appellate 
Court, restore that of the*Court of First Instance. Costs in all Courts will 
be paid by the plaintiff-respondent. • 

Appeal allowed. 


NOTES. 

[ See also (1886) 8 AIL. 552.] 
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The 4th December, 18$4. 

Present : 

Mr. Justice Mahmood and Mr. Justice Duthoit. 

Har Dayal and others Judgment-debtors 

versus 

Chadami Lai Decree-holder. 

Decree for sale of mortgaged property — Execution of decree — Application for 
^execution before time allowed for payment — Act IV of 1882 {Transfer of 
Property Act), ss. 86, 88. 

An application for execution of a decree for sale of mortgaged property passed under 
8. 88 of Act IV of 1882 (Transfer of Property Act), and which directed that if the decree 
were not satisfied within two months the property should be* sold, ought not to be allowed 
before the expiration of the period therein provided. 

A DECREE f r the sale ofmortgaged property, dated the 17th January 1884, 
exempted the person of the jiydgment-debtor, and directed that if the decree 
was not satisfied within two months, the judgment-debtors’ 6 biswansis 
15 kachwansis of land “ with its groves, tanks, and other appurtenances 
should be sold. On the 14th February 1884, or before the expiration of the 
period provided by the decree, the decree- holder applied for the attachment 
and sale of the crops growing on the land. The judgment-debtors objected 
to this application on the ground that the crops [195] were not part ofd;he 
mortgaged property, and that application for executioif had been made 
beforu the expiration of the period provided by the decree. The Court of 
First Instance (Munsif of Parakh’abad) disallowed this objection, observing 
as follows : — ** In my opinion both the objections should be disallowed. In 
the* first place, the decree does not declare that any other projperty than 
that hypothecated would not be liable. The hypothecated property consists 6f 

* Second Appeal Ko. 62 of 1884, from an order of G. J. Daniell, Esq., Districu Judge 
dl Farakhabad, dated the 6th May 18S4, afilrming an order of Sayyid Zakir Husain, Hun- 
ail of Farakhabad, dated the 29th March 1884. 
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6 biswansis 16 kaohwftnsia andl a fraction including sir-lands, ponds, groves^ 
and other appurtenances ; but it is the produce of sir-lands which is now 
in question ; and I think it is p^operl^r liable to be taken in execution of tl^ 
, decree. No doubt the decri^e authorizes the sale of the hypothecated property 
ii5 case the amount thereof is not paid within two months ; hut the fact of allow- 
ing a time under^s. 8fif, Act IV of 1882, does not mean that the decree-holder stoail 
in no case have the power to execute his decree before that time. The Legis- 
lature has authorized the Court to allow time at its discretion, in order that 
judgment-debtors should have an opportunity to take proper st^ps to protect 
their property, and not in order to prevent the execution of decree within that 
tiihe. Itjis evident that, as yet, the hypothecated property has not been brought 
to sale. The judgment-debtor, .instead of taking steps to satisfy the decree 
and save his property, seems to be anxious to have his property sold by the 
decree-holder ; he only wishes to prevent the attachment of his grain produce. 
I do not think that the judgment-debtor’s pleas have any weight,” 

On appeal by the judgment-debtors, the Lower Appellate Court (District 
Judge of Earakhabad) affirmed the prder of the Court of First Instance. Tt^ 
observed as follows ; — 

m 

“This decree decree-holder seeks to execute within the prescribf.d period of 
two months, on the ground that the judgment-debtor is making away with the 
* appurtenances,’ that is, the crop growing on the land. The Court executing 
the decree allowed execution up to the point of attachment of the property, 
and, in respect of the crops, ordered their sale, and that the proceeds of the 
sale should be paid into Court. It is objected that no^attachment or any pro- 
cess in execution of the decree could take place witliin the prescribed period of 
two months. I do not, however, take this view of the operation of ss. 86 and 
88 of the Transfer of Property [ 196 ] Act. A Court executing a decree is 
bound to take all reasonable means for securing the object of the decree, which 
was the sale after a fixed date of certain property, and to this end it attached 
the property on the ground that, if it were not attached, part of it would not 
on the date fixed he in existence. Next, it sold this part of the property, which 
proceeding appears to conflict with the terms of the decree; but the property 
so sold was agricultural produce of a perishable nature, and its sale was made 
as much jn the interests of the judgment-debtor as of the creditor. If the grain 
&c., had not been sold, its* value might have diminished by the time the two 
months were over, and the judgment-debtor would have been so much the wot^e 
off. The house which was attached was not included in the order fixing the 
sale after two months, so nonobjection can be grikde to that.. No part of the 
attached property except the grain was ordered to he sold within the two 
months. The Court executing the decree was the same Court that issued it. 
I find that the objections to the execution order must fail.” 

4n second appeal, the judgment-debtors again contended that the execu- 
tion of the decree before the expiration of the two months provided by the 
deoree should not have been allowed. 

Mr. Carapfist and Lala Lalta Prasad, for the Appellants. 

• 'Batbxi^Jogindro Nath Chaudhri, for the*Respondent. 

The Court (Mai3MJ)OD and DUTHOIT, JJ.) delive^^d the following 
jud^meatj — • • 

Hahmood, J. — The decree of the 17th January, 1884, provided that exe- 
cution thereunder was not to take place before the expiry of two months. The 
deoree e::€mpted the person of the judgment-debtor, and was capable of execu- 
, tion only against the hypothecated property. The application for execution 
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which commenced this litigation was» made ‘on the 1 14th February? 1884» 
that is, before the lapse of the period provided by the decree. We are of opinion 
lypat such an application should hg^ve beAi rej*cted by the lower Coi^rts as pre- 
mature. We decree the appeal, and set aside the orders of both the lower ^ 
Courts, but, under the special circumstances of the case, make no order as to cos9^. 

• • * Appeal allowed, ' 


[ 197 ] The 4th December, 1884, 

Present : 

Mr. Justice •Mahmood and Mh. JusticesDuthoit. 




Gannu La-l Judgment-dehtor 

vei sus 

Ram Sahai Decree-holder/ 


Decree for possession of immoveable property — Execution of decree — Tteversal 
of decree on appeal — Meme profits — Civil Procedure Code, ss, 244, 563, 

O obtained a decree against R for possession of a house, and in execution thereof 
obtained possession. On appeal, the decree was set aside by the High Court, whose decree 
did not direct that the appellant should bo restored to possession and was silent as to mesne 


profits. 

Beld, that with reference to s. 5fJ3 of the Civil Procedure Code, R was entitled to recover 
possession of the property in execution of the High Court’s decree, but that, with reference 
to the decision of the Full Bench of the Court in Ram Ghulam v. Dwarka Rai, ante, p. 170, 
he could not, in execution of that decree, recover mesne profits. 

On the 10th September 1880, Gamiu Lai, the appellant in this case, sued Ram 
Sahai, the respondent, for possession of a house, and on the 2drd September 
1880, obtained a decree for possession of the same. This decree was affirmed 
o'h appeal, on the 24th December 1880, On appeal from the appellate decree 
the High Court, on the 19th November 1881, set aside both decrees and 
dismissed the suit. In th^ .meantime, on the„13th April 1881, Gannu Lai 
had obtained possession of the property, by execution of decree. Ram 
Sahai subsequently sued Gannu Lai for possession of the property and for 
mesne profits. He obtained a decree in this suit on the 26th July 1883. 
This decree was set aside by the Appellate Court, which directed^ him 
to proceed by way of execution of the High Court s decree. Ram Sahai 
accordingly made the application out of which this appeal arose. He applied 
in execution of the High Court’s decree to recover poseession of the pro- 
perty and mesne profits for the period he was out of possession. It was 
contended for Gannu Lai that, ’as the High Court’s decree did wot menlion 
mesne profits, they could not be allowed, and further that that decrefe merely 
reversed the orders giving Gannu Lai possessioii,* and did not give Bam bahai 
possession, and the latter was only entitled to recover his costfe under that 


♦Second Appeal No. 66 of 1884, from an order of W. Young, Bsq.,lli8triot Judge of 
Allahabad, dated the 2l8t March 1884, affirming an order of Pandit IndarNarain, Munsit ol 
Allahabad, dated the 22nd December 1663. 
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decree* and no more.# Both’fche lower Courfcs disallowed this contention, 
and granted Ram Sahai’s api^lication both in respect [198] of. delivery of 
p08S688ior\ and mesne profits. # The tuower; Appellate Court, after observiujg 
that, if the Courts executing the decree had the right to allow mesne profits, the 
aoiount allowed by the Court of First Instance was not excessive, continued 
<as follows : — * * , ♦ 

“ Such right, 1 think, it does possess, for under cl. (c), s. 244, Act XTV of 
1882, very general power is given to do what is requisite to give full effect to 
the decree. Now, I take it that the meaning of the High Court’s decree, dated 
19th November 1881, was this, viz.^ that Ram Saha<i, not Qannu Lai, was to 
be deeme^ the rightful proprietor of the house, and that Ganna Lai’s posses- 
sion was to be reversed, and I t^ke it further that the scope of this decree must 
be taken as applying from the beginning of the litigation on these facts 
between the parties ; and as the High Court expressly reversed the orders of the 
two lower Courts, it must be taken to have reversed the consequent steps taken 
pendente hie by Gannu Lai to put into execution the orders of the said two 
lower Cou|;t8 : that is, it must be taken to reverse fclie orders by which, on the 
13th April 1881, Gannu Lai had got fiossession of the house, and consequently 
it follows that from such date mesne profits are dae to Ram Sahai (High Court 
appellant). And for similar reasons, I also hold that the lower Court’s order 
putting Ram Sahai in possession of the house is right, and is a proper interpre- 
tation of the duty of the execution-department in execution of the High Court’s 
order, dated 19th November 1881. ” 

On second appeal it was contended for Gannu Lai, appellant, that 
Ram Sahai was not entitled either to possession or mesne, profits under the 
High Court’s decree, that decree not awarding possession, but merely dismissing 
Gannu Lai’s suit, and further being silent as to mesne profits. 

Babu Earn Das Ghakarhatt and Munshi Sukh Ram, for the Appellant. 

Babu Sital Prasad, for the Respondent. 

' Tlie Court (Mahmood and DUTHOIT, JJ.) delivered the following 

jadgnnent . — 

Mahmood, J. — It is admitted that the decree of 23rd September 1880, in 
execution of which the appellant obtained possession of the property, made 
no provision as to mesne profits, and that [199] he realized none in execution 
of that decree. The decree was finally reversed by this Court on the 19th 
November 1881, and in executing that decree the lower Courts have restored 
the respondent to possession and also allowed hj^m mesne profits. 

So far as the question 6{ possession is concerned, the ofder of the lower 
Courts was right with reference to a. 583 of the Civil Procedure Code. But 
the question of recovery of mesne profits is governed by the recent Full Bench 
ruling in Bam Ghulam v. Dwarka Rat, ante, p. 170, and we therefore partially 
decree the appeal and set aside the order of the lower Courts so far as it 
awards mesne profits to the respondent. Under these circumstances we make 
no1)rder as to costs. 

Appeal allowed. 


NOTES. 

• [^e thejiotes to 7 All,, 170 ] 
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, The 5th December, lh84. 

ipRESE^lT : 5 

Sir W. Comkr Petheram, Kt., CniEy Justice, and ' 

Mr. Justice Brodhurst. 


Shah Muhammad and others Defendants 

• versus 

Kas.hi Das Plaintiff^ 

Deglaratory decree — Abstract right — Oause of action — Costs! 

A Hindu brought a suit in which he alleged that the Hindu community had acquired by 
long established custom an exclusive right to use for religious purposes a Ghat situate on 
the river Ganges, but that the Muhammadans were in the habit of interfering with the 
•exercise of such right by bathing at the Ghat. He prayed for a declaration of the right, 
t^ind for a perpetual injunction to be is.sued to tt^o Muhammadans generally for!iidding them 
to resort to the Ghat. No act of trespass was charged against any of the defendants. The 
defence was that the Muhammadans were entitled to use the place, and that their use of it 
did not cause any inconvenience to the plaintiff. 

Held, that the suit was not maintainable, since the Court had no power to pass a decree 
against persons who had never interfered with the property in dispute, or to issue an injunc- 
tion against the whole Muhammadan world ; but that, inasmuch as the defendants had 
fought the case all along as if the suit were maintainable, and upon a false issue, both sides 
must pay their own costs. 

The plaint in this case stated tlTat for many years there had existed in mohalla 
Mughalpura, in the city of Ghazipur, a “ ghat” on the river Ganges, known as 
the Pushto Ghat ; that close to the ghat there was a sang at'* (place of worship) 
for holy men ; that the Pushto Ghat and the '' sang at" had been constructed by 
Hindus [200] more than one hundred years ago, and for the purpose of manage- 
ment of the “ sangat ” tlie Hindus had created the office of “ Mahant,” and 
since the creation of that office the sangnt" had been managed *by the 
*‘Mahant that the plaintiff was the “ Mahant” and the ''sangat" was under hia 
management ; that it was an ancient custom for “Hindus, holy men, Goshains 
and Brahmans,” to resort to the Ghat for the purposes of worship and bathing, 
and performance of religious rites; that the repairs of the Ghat and "sangat ” 
had been the duty of the “ Mahanfc,” and such repairs had been defrayed by 
subscriptions by the Hindus* who used the Ghat for purposes of worship, etc. ; 
that about twenty-five years before the institution of the suit the Ghat had 
been widened and in other ways improved by the plaintiff with moneys collect- 
ed from Hindus ; that the Ghat had not been used by the Muhammadans at 
any time ; that in the year 1880 Muhammadans, mostly residents of 
mphalla Mughalpura, began to resort to the Ghat on the pretence of bathing; 
that this conduct led to a dispute between the Hindus and Muhammadans, which 
oame before the Magistrate ; that the Magistrate made an 9 rder that the Ghat 
should be open to the public from 11 A. M. to 4 P.M. and its use fnr the rest 
of the day should be confined to Hindus. The plaint then ran as fallows 

** (10) The Muhammadans, taking advantage>of this order, which was 
passed contrary to the old established usage*, gave’trouble to the IJindus when 

• Second Appeal No. 1126 of 1883, from a decree of J. W. Power, Eisq., District Judge 
of Ghaaipar, dated the 12th April 1883, modifying a decree of Babu Nilmadhub Boyr Munsif 
of Ghazipur, dated the 22nd December 1882. 
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engaged on the said Ghat in tbi3ar worsl?ip according to their religion : ihterr\ipt-- 
ed the performance of the religious duties of the Hindus (who consider the 
offering of prayers at such a saci^d pl|ce thfee times a day, in*the morning, 
at noon afid in the evening, necessary and a part of their duty) ; and injured 
tjjeir right which they had enjoyed for more than a century, and to maintain 
which they frequently spent money out of their own pockets. • 

(11; When this Ghat has of old been appurtenant to the *‘ 5 an( 7 a< 
of the Hindus, and in exclusive enjoyment of the followers of the sangat and 
of other sects of the Hindus, the Magistrate had no power to* interfere by 
fixing a time for the use of the Ghat by Musalmans, and by passing an order 
giving opportunity to those persons (who have a religion quite opposed to that 
of the [2(n] Hindus), to interrupt and inconvenience the Hindus in the perfor- 
mance of their religious duties. 

As it is not hidden from the Courts of .lustice that by the frequent resort 
of the Musalmans to a place where the Hindus bathe, worship, and perform 
their religious ceremonies, great interruption is caused, and according to the 
Hindu religion both the water an^ the spot are considered polluted and« 
unclean, hence — 

The plaintiff prays for the following reliefs: — (l ) That ^ decree be 
passed for the establishment ^f the fact that the ghat known as the Pushto Ghat 
has been for a long time appurtenant to the “ sangal/* and has been built at the 
expense of the Hindus ; and that by virtue of old established usage, it has been 
used exclusively by the Hindus for the purposes of bathing and the perform- 
ances of other religious duties. (2) That after the fact having been proved 
that the Pushto Ghat has been built solely for the use of the Hindus, by 
their own exertions, and from tlieir own pockets, and that only the Hindus 
have for along time (more than twenty years) enjoyed the right of resorting to- 
iDathe and worship at the Ghat, without any specification of time, a perpetual 
injunction be issued to the defendants, and generally to all the Muhammadans, 
forbidding them from resorting to the Ghat under the pretence of bathing, and 
from causing any kind of interruption to the comfort and convenience of •the 
Hindus, bv polluting and fouling the water and spot, or from doing any other 
act. (3) That the orders of the Criminai Court, dated 26th August 1880, and^ 
4th January 1881, which have Vieen passed contrary to old established usage 
and right, and all the orderfe passed for fixing and specifying the time prejudicial 
to the plaintiff, be held invalid and inopercative. It may be noticed that Rs. Kl 
have been paid for establisiiment of right, Rs. 10 for the injunction, and Rs. 10 for 
the invalidation of the Criminal Court's proceedipgs. And as the relief sought,. 
t,e., that the Pushto Ghat he used for the purposes of bathing and performing 
the religious rites of the Hindus, is of such a nature that it is impossible to value 
it for the purpose of the jurisdiction of the Court, it has been valued at Rs. 10.*’ 

(^2023 The suit was instituted in the Court of the Munsif of Ghazipur. 
The defendants, 58 in number, were all Muhammadans. One of them alone 
defended the suit. His defence was to the effect that the Ghat was built by 
Muhammadans; tl^t Muhammadans were entitled to use the Ghat ; and that 
Hindus were not in any way inconvenienced by the use of the Ghat by Mu*ham» 
maaans. Tfie other defendants did not appear. Among the issues fixed by 
the Muilsif were the following: — « 

^ as the Ghat in dispute bfiilt by Hindus alone or by Muhammadans 
alone ? 

JtVas it bililt by Hindus or Muhammadans? 

Have the Muhammadans a prescriptive right to use the Ghat in dispute? 
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According to Hindu ideas, will the Ghat.be polluted if Muhamrpadane 
are allowed to bathe at it ? ” “ ‘ 

^ objection to the” ]urig*3iotiop of the Munsif, regard being 

nad to the value of the Ghat, was overruled by the Court. 

Court found, with reference to the issues set out above, that the origiik 
of the Ghat was unknown ; that the Ghat had been widobed and improved at> 
|he cost of Hindus and Muhammadans alike; that both Hindus and Muham- 
madans had a prescriptive right to use the Ghat ; and that it was not advisable 
t6 allow Hindus and Muhammadans to bathe at the Ghat promiscuously. The 
Court, with reference to these findings, made a decree directing that the plaintiff 
should be allowed the exclusive use of three-fourths of the Ghat and the Muham- 
madans of one-fourth, and the Ghat should be partitioned accordingly, and 
that the Magistrate s order should remain in force so long as the decree did not 
become final. 

On appeal by the plaintiff, the Lower Appellate Court (District Judge) found 
that the Ghat had a Hindu origin ; that it had been widened and improved at 
the expense of the Hindus alone ; and that for upwards of twenty years the 
Ghat had been in the exclusive use of the Hindus, With reference to these 
findings, the Lower Appel! ate*Court gave the plaintiff a decree as claimed. 

[203] The defendants appealed to the High Court. 

Mr. W. J/. Colvin and Mr. C. H. IJiLl^ for the Appellants. 

Mr. T. Conlan, Pandit Ajtidhia Nath and Lala Lalta Prasad, for 
the Respondent. 

For the appellants it was contended that the Munsif had not jurisdiction 
to try the suit. The value of the ghat and ** sangat ” admittedly exceeds 
Rs. 1,000. Where the property in respect of wliicli a declaration of right is 
sought exceeds Rs. 1,000 in value, the Munsif cannot make such a declaration. 
He cannot give a decree for possession of property exceeding that value, and 
therefore cannot declare the title to property exceeding that value. 

. • PethPjRAM, C J. — I should like to hear Mr. Conlan on thequestion whether 
there is a cause of action disclosed against the defendants. There seems to 
be none alleged.! 

Mr. T. Conlan, — The provisions of s, 30 of the Civil Procedure Code should 
have been followed in tliis case. The defendants should have been sued on 
behalf of the Muhammadan residents. The injunction sought would then be 
effectual, Pethekam, C.J. — Tlie suit does not seem to be maintainable. 
Perhaps, as regards a declamtion of right, the suit is maintainable, though not 
as regards the "injunction, the declaration of“ right is claimed by reason of 
trespass on the property. Petheram, C J. — There is no act of trespass 
charged against the defendants or any of them. I think that the case has 
gone to trial under a misconception by the parties and the Court as to the 
real issues. The proper course would be to allow the appeal and order'i' each 
party to pay their own coats. It is doubtful whether the Munsif should 
have tried the suit. When the question is settled as to the Court which 
should try the suit, then the question as to whether there is a caus^p of action 
should be settled, and by that Court. I would suggest that, if you/ Lords^iips 
think the Munsif had no jurisdiction, the plaint should be returned for 
presentation to ?he proper Court. [Petheram, C.J. — I do not think this 
can be done. The point is whether a claim for a declaration of abstract right 
is maintainable.) If the suit is dismissed, it may he that the plaintiff will be 
barred from bringing a fresh suit. 'PETHERAM, C.J. — I do not think so; a 
suit properly framed might be brought.] 
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£J!04] Mr. C, H. Hill, reply, contended that the objection that the 
Munsif had no jurisdiction was a goo<i objection. It was taken from the rery 
beginning of the litigation. 11^ a gqpd one, the appellants should be allowed 
their costi* in all Courts. ** 

The Court (Pethebam, G.J., and Brodhurst, J.) delivered the following 

^ Judgment : — * , * 

Petheram, C.J. — I am of opinion that this appeal must be allowed an^ 
the suit dismissed. The suit was brought to try a right to use a certain flight 
of steps in the city of Ghazipur, which led from a street in the city to the river 
Ganges. The plaintifl alleges that the steps are his own private property, and 
that nobody else, without leave from him, has any right to use them. The 
defendants allege that the steps &re not the property of the plaintiff ; and further, 
that even if they were, the public have a riglit to use them. Now, if the suit 
had been properly framed, that issue should be tried. But the persons conducting 
the litigation mistook the powers which the Courts have ; and instead of bring- 
ing a suit for trespass or asking for an injunction to prevent persons from tres- 
passing, they brought a suit against persons who* had never interfered with 
the steps g£t all, and prayed for an injunction against the whole world. Now,’ 
no Court in existence has or can have such powc'rs, and therefore the suit must 
be dismissed. Then it is said that, this being so, the defendants chould have 
their costs, and that would be proper if at the beginning the defendants had 
taken the point that the suit was not maintainable. But instead of doing so 
they fought the case all along as if the suit was maintainable, and upon a false 
issue. The litigation, owing to the mistake of both sides, has been wholly 
fruitless. I think therefore that both sides should pay their own costs. 

Mr. Bill contended that the appeal should be allowed on the question of 
jurisdiction, and that his clients should be allowed their costs, the plea that 
the Munsif had not jurisdiction having been taken from the beginning of the 
litigation. It seems to me that the relief which the plaintiff claimed was 
valueless. Had he obtained a decree, it would have been worth nothing to 
hioL. Therefore it cannot be said that the relief sought by him exceeded in 
value the Munsif’s pecuniary jurisdiction. If the plaintiff had sued in proper 
t205] form, the relief which might have been granted might have been very 
valuable. 

Brodhupst, J., concurred. 

Appeal allowed. * 
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FULL BENCH. 

-r >- ' 

The 6th December, 1884. 

Pbesbnt : 

SiE W. Comee Pethekam, Kt., Chief .Ihstice, ks. Justice 
Oldfield, Me. Justice Bkodhurst, Me. Justice 
Mahmood, and Mr. Justice Duthoit. 


Queen-Empress 
versus • 
Taki Husain. 


Defamation — Communication of defamatory matter to complainant only — Act 
XLV of 1860 {Penal Code), s. 499—“ Making Publishing:’ 

Held, by the Pull Bench (DUTHOIT, J., dissenting) that the action of a person who sent 
to a public officer by post in a closed cover a notice under s. 424 of the Civil Procedure 
Code, containing imputations on the character of the recipient, but which was not communi- 
cated by the accused to any third person, was not such a making or publishing of the matter 
complained of as to constitute an offence within the terms of s. 499 of the Penal Code. 


This was an application for revision of an order of Mr. T. B. Tracy, Ses- 
sions Judge of Bareilly, dated the 18th July 1884, afiBrming au order of 
Mr. J. Nugent, Joint Magistrate of Bareilly, dated the 10th July 1884. It 
appeared that the house of the* applicant, Taki Husain, was searched by the 
police without a warrant for stolen propeity. Thereupon the applicant sent by 
post to Basawan Singh. Inspector of Police and Kotwal of Bareilly City, in 
a registered cover, a notice, in Urdu, the terms of which were in effect 
as follows : — * 


* “ I Taki Husain, hereby give notice to you, Basawan 

Singh Kotwal of Bareilly, under s. 424 of the Code of Civil Procedure, 
that i will sue on the 12th March 1884, for Es. 100, as per account given 
below to the effect that on the 6th January 1884, you took away, or caused to be 
taken’away, my property, worth Es. 30, not in good faith, but in bad faith and 
maliciously’ That property is now in your possession, and it was taken by 
YOU with the bad intention.that you subsequently restore it to me on taking 
some money or Chat you institute a false suit in the Criminal Court after procur- 
ing false witnesses. Es. 70 are for damages on account of your defaming me by 
thL taking away my property. The damages claimed have been undercharged, 
be- [2081 cause you are so notorious a getter-up of false cases that there is but a 
verv limited number of respectable persons who may be inclined to beheveahat 
there is some truth in your thus taking away my property, and therefore injury 
to reputation is little. I give you also notice hereby that if you suborn toy 
false fitness against me. 1 will bring a separate suit against you for damages 
therefor. This notice is given because it is doubtful whether or not the kotwal 
of Bareilly city gets up false cases in his capacity as kotwal. , 

. After receiving this notice. Basawan S^ngh, having obtained leave to do 
„ pr»»™ W T.ki Hu..in lot dol.m.lioo, Wirt, tegorf to 

the Lking of the notice. Taki Husain said on one occasion, on .being examined 
by th^ Joint Magistrate, as follows : - I wrote the notice produced, but do not 
undOTStand it all - - notice was first written in English, and was 
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tjransly^ted by me/' On a subset^uent occasion he stated : — “ The notice was Writ- 
ten by Mr. Vansittart in English and translated by Ashaq Ali." Mr. Vansittart 
was Taki Husain’s legal adviaer, aD(d Asbaq Ali was Mr. Vansittart's clerk; 
and it appeared that Mr. Vansittart wrote the notice in English and gave it to 
his clerk and Taki Husain to translate, and that when it was translated, 
^Taki Husain despatched it by post to Basawan Singh. < 

The Joint Magistrate, by an order dated the 10th July 1884, held that 
the notice was “ palpably slanderous,” and that although the question did 
not appear to have been definitely settled, whether the sending»of defamatory 
matter to the person defamed alone amounted to an offence under s. 499 of the 
Penal Code, the cominimication to counsel and his clerk was a sufficient 
publication ; and that the communication could not be regarded as privileged. 
He therefore sentenced the prisoner, under s. 500 of the Penal Code, to suffer 
simple imprisonment for one month, and to pay Hs. 250 fine, or, in default, to 
suffer a further term of imprisonment for one month. 

On appeal, the Sessions Judge, by an order dated the 18th July 1884 
affirmed both the conviction and sentence. He observed; — “ As to the con- 
tention that ‘ publication ’ was necessary, and that no person knew of the 
notice ‘ except accused, his counsel, and the ' clerk,’ the accused was not 
charged with having comraU'[207]nicated the libel to his own legal adviser, hub 
to the complainant. The sending to the latter of a defamatory notice, which he 
was under the strongest conceivable obligation to bring to the notice of his 
superior officers, appears to me to amount to the offence made punishable by 
8. 499 of the Penal Code. Further, I am not aware on what authority it is 
contended that it is essential to constitute the offence of defamation that the 
libel should be published. The words in s. 499 are “ whoever makes or 
publishes, (fee/ ” 

The application for revision came before Pethp^RAM, C.J., and DUTHOIT, 
J., who referred the following question to the Full Bench : — 

( “Assuming, for the purposes of argument, that the matter contained in 
the notice sent by the applicant to Basawan Singh was defamatory in the 
sense of Explanation 4 to s. 499 of the Indian Penal Code, and that none of the 
Exceptions provided under that section can be established, then was the action 
of the applicant in sending the notice in a closed cover by post to Basawan 
Singh such a making or publishing of the defamatory matter as to constitute 
an offence within the terms of s. 499 of the Indian Penal Code? ” 

Mr. J,D. Gordon, for the Applicant. IPliTHERAM, C.J. — You mustsnot 
confine your argument bo tke question merely whether the despatch of the 
notice by post to Basawan Singh amounted to a publication. The order of 
reference was intended to cover everything that the prisoner did up to and 
including the despatch of the notice.! 

"The essence of the offence of defamation under the law of India is the 
injury to the individual attacked and not as in England the danger of a breach 
of the public peace. But here the matter complained of was made known 
to the prqsecutor alone, and his reputation could not be injured, within the 
meaning of Explanation 4 of s. 499 of the Panal Code, when no other person 
was aware of the attack made upon him. It was in the power of Basawan 
Singh to prevent all possibili^ty of injury by destroying thenotice received by him. 

[Duthiot, J. — Was it not his duty as a public servant to show thenotice 
to his superiors? 1 There was no legal obligation on him to do so. IPETHEBAMt 
0. J. — Thq lllustrattons to s. 499 refer [208] only to communications made to a 
third person. This seems to suggest that the communication of defamatory 
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matter merely to the persoa attacked is not a publication within the meaning 
of 8. 499. Oldfield, J. — It may be said that the petitii)ner intended to bring 
a suit, and must have known, when he'jsent i/he notice, that in that suit the 
nbtice would be given in evidence.? ^ 

The Junior Government Pleader (Babu Dwarka Nath Banerji), for th^ 
Crown. — There is sufficient evidence to show that the petitioner “ made " the^ 
imputation upon the character of the complainant. The clerk, who translated 
the notice before it was sent, was a third person, and the communication to him 
amounted to publication. Illustration (2) of art. 270 of Stephen’s Digest of 
the Criminal haw shows that the posting of a libellous letter is in itself a publi- 
cation. IPetheram, C.J. — That illustration belongs to a class of cases which 
relate to the subject of venue, and the question which arose in these cases 
was in which county the crime was committed, the county from which a letter 
was sent, or that in which it was received. | 

The following judgments were delivered by the FULL BENCH; — 

Duthoit, J. — Assuming that the notice contained defamatory matter within 
the terms of Explanation' 4, s. 499 of the Indian Penal Code, and that the 
communication was not privileged, andHaking the facts to be as they were 
found by the Magistrate, vs^z., that the notice was concocted between 
Mr. Yansittart and the petitioner, that, after it had been written in English, 
the petitioner helped to translate it, and hirnselS sent it by post to Basawan 
Singh, I am of opinion that the petitioner committed the offence described in 
s. 499 of the Indian Penal Code, both by “making” and by “publishing.” 

Before I proceed to discuss the question farther, I must say a few words 
upon a point which was, I consider, not sufficiently debated at the hearing. 
It was assumed at the hearing that the English Common Law offence of libel 
was something essentially different from the offence of defamation as set out 
in the Indian Penal Code. And this was said to be so because the reasons for 
making slanderous imputations indictable w’ere different under the two systems. 
These statements are, in my opinion, far too [209] broad ; and, so being, are not 
consonant with fact. The material points of difference between the Engfish 
Criminal Law of defamation [sic] are, I take it, tiie following : — 

I. — Whereas the English Common Law makos punishable- - 

(1) libels on private individuals, 

(2) libels on bodies of men and corporations, 

(3) libels on official persons, | 

(4) libels on foreigners of dis- specially reprehensible. 

tinction, • ! 

(5) libels on the dead, 

(6) seditious libels, 

(7) obscene and blasphemous libels, 

the Indian Penal Code provides elsewhere for seditious and obscene and blas- 
phemous libels ; and whilst providing in its XXIst Chapter for the punishnient 
of the other libels set out above, marks none of them in panticular as deserving 
special reprehension. * ^ 

II — Whereas the English Law does not, except in certain spdci§.l cases, 
make defamatory words, not reduced to writing, puuishablo, the Indian Law 
malkes them punishable. 

III. — Whereas the Indian Law constitutes the “ making ” of a libel an 
offence distinct from the “ publishing,” the English Law has hot as yet made 
this distinction, but treats the " making ” as an attempt to commit, or as an 
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abetmijnt of the substantive ^iffence of “publishing/' The language of the 
Indian Statute (s. 49^ of the Indian l*enal Code) is “ whoever makes or pub* 
lishes,** the language of the En^isli ^^atute (6 and 7 Yio., cap. 96, ss. 4 and 5) 
is “ if anii person shall maliciously publish.* 

r The statement that the English Law makes the offence of publishing a 
^defamatory libel penal, solely because of the tendency of such libels to provu)ke 
breaches of the peace, and that the Indian Law disregards this tendency as a 
reason for constituting the offence, is, in my opinion, doubly inaccurate, if 
written or printed libels are referred to. I can find in the Statute Law of 
neither system any foundation for it at all; and, so far as I am aware, there are 
no Indian cases in which the question has been raised. It restricted to words 
spoken to private individuals, the statement (c/. Bussell [210] on Crimes, 
4th ed., Vol, I, page 343'^), so far as the English Law is concerned, is no doubt 
correct, but we are not now engaged with defamatory matter conveyed by words 
Spoken. 

Chapter XXI of the Indian Penal Code, forming, as it does, part of a Code, 
has no preamble setting out the reason for its enactcfient, but the Indian Law 
Commissioners, in para. 396 of their Beport, dated the 24th June 1847 (ParL 
Papers, Indian Law Commission, 1848, No. 330^. page 48), write: — “We shall 
only observe that it would be more proper to describe the Code as^disallowing 
the tendency to irritation not^s any criterion, but as the so/e criterion of crimi- 
nality in defamation. It makes defamation an offence independently of any 
such tendency, because defamatory imputations of the worst kind may have no 
tendency to cause acts of violence, but the tendency of calumnious imputations 
to provoke breaches of the peace is undoubtedly one of the reasons for making 
defamation an oflence.” The preamble of “Lord Campbell's Act *’ (6 and 7 Vic., 
cap. 96), the statute under which libels defamatory of private individuals are 
now punishable in England, runs thus : — “ For the better protection of private 
character, and for more effectually securing the liberty of the Press, and for 
better preventing abuses in exercising the said liberty, be it enacted, &c. " The 
English and American text books treat their tendency to create breaches of 
the peace as the principal, but not as the sole reason why libels agamst 
individuals are indictable. The indictment, according to the form commonly 
used in England, charges the libel as “ against the peace of our Lady the Queen, 
her Crown and dignity ; ” but it also charges it as “ being to the great damage, 
scandal, and disgrace of J. *N., and to the evil example of all others in the like 
case offending.” I feel myself then at liberty to use English and American 
cases by way of throwing light upon the points now under discussion. And I 
would further remark, that[2ll]it is from the ppglish books, that the mean- 
ing of many of the expressions used in s. 499 of the Indian Penal Code 
must be gathered ; for an examination of the entire section, with its explan- 
ations and exceptions, shows that its phraseology is not that of the oldBegu- 
lations, but that of the English books. The language of Explanation 4, for 
instance, is practically the same as that used in the English text books to 
describe the cases in which an action will lie without laying special damage, 
being those in whic]i (cf. Arch., 19th ed.. p. 917) an indictment will also lie. 

* The a\iihor is treating of libels on private individuals, and the passage runs thus *— 
“Words spolen, however scurrilous, even though spolien personally to an individual, are not 
the subjcdt of an indictment unless they directly tend to a breach of ^the peace, as if they 
convey a challenge to fight. words .^though not scandalous in themselves, if published 

in writing, anji tending in any degree to the discredit of a man, have been held to he libel* 
lous.“ Defamatory words uttered to Magistrates in the execution of their duty, or affecting 
them directly in tbeir office, which bring the administration of justice into contempt, are 
indktaffle without regard to their tendency to provoke a breach of the peace. — cf. Bussell, 
4th ed., Vol. X,p. 842. 
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In tills part of India the offence new caller defam.^tion used to bd called 
oalumny.” The offence was not defined in J;he Kegulations. but its punish- 
ment was provided in s. 8 of Bengal Be^lation IX of 1793 (VI of ^803). In 
tlie Indian Penal Code, as originally framed, the ^offence of defamation was 
thus defined : — “ Whoever, by words, etc., attempts to cause any imputation 
concerning any person to be believed in any quarter, knowing' that the belief 
would harm the reputation of that person in that quarter, is said," etc. 

The words of s. 499 of the Indian Penal Code with vvliich we are now 
concerned are .the following : — 

** Whoever, hy words intended to be read, makes or publishes any imputa- 
tion concerning any person, intending to harm the reputation of such person, 
is said to defame such person/’ 

That tlie words of the notice were intended to l)e read is so plain that I 
shall not stay to discuss tiie point. 

It remains to be seen — 

(l) Whether the petitionei* “ made " the notice. 

• (2) Whether he “ published " it. * 

(3) Whether, in making or publishing it, he had, or had not, the intention 
of harming the reputation of Basawan Singh. 

I will consider each of these points in order. 

(1) “ If one man repeats a libel, another writes it, and a third approves 
what is written," says Russell, quoting Bacon’s Abridgment, “ they will all be 
makers of the libel." x\nd if the writing now in question was prepared in 
the way in which the Magistrate has found it to have been prepared, there 
can, I think, [212] be no doubli, with reference to the terms of ss. 107 and 
114 of the Indian Penal Code, that the petitioner is as much liable to conviction 
for ** making** the imputation as he would have been had he been the sole 
person concerned in composing and committing to writing the defamatory letter. 

(2) Publishing/' as used in the law under consideration, is clearly a word 
of second intention. It has come down to us from the Roman Law, and takes 
the place of edere. What its legal signification is was considered in 1820, in 
the celebrated case of the King against Sir Francis Burdett, by four Judges 
(Best, BaYLEY, HolroYD, JJ., and Abbott, C.J.) j and I have not been able 
to find that the opinions then expressed regarding it^have since been overruled. 

* The defendant had been convicted, but it was urged, inter alia, in support 
of a rule for a new trial, that the mere posting of a letter containing libel- 
lous matter was jaot a publicalion. The addressee* was a third person (the libel 
was a seditious libel), but it had, in 1798. been laid down in Phillips v. Jansen, 
2 Bsp., 624, that a libel sent to the person libelled might be the object of an 
indictment. Best, J., said (5 B. and Aid. at p. 126) “It is assumed that pub- 
lication means a manifestation of the contents. I deny that such is the meaning 
of the word * publication.* In no part of the law do I find that it is used in 
that sense. A man publishes an award, but he does not read it. Agair^,whe 
publishes a will, but he does not manifest its contents to thos&to whom he makes 
the ptlblication ; he merely desires the witnesses to take notice that tihe paper 
to which they aflSx their different ^attestations is his will. So in th6 case of a 
libel, publication i& nothing more than doing the last 8<3t for the accomplish- 
ment of the mischief intended by it. The mement^a man delivers a libel from 
his hands, bis control over it is gone ; he has shot his arrow, and it does 
not depend upon him whether it hits the mark or not. There is an end of the 
Igcm pomitmtice ; his offence is complete ; all that depends on him is consum- 
mated, and from that moment, upon every principle of common sense, he is 
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liable Ho be called iH)on to'Minswor for his act 

The description of a libeller ii^i our indictments seems to me to have been 
borrowed^ from the £213] Civil L^, abd I agree that the word edo is 
represented by our yjord ^ publish ; but I deny that means to manifest 
trhe contents of a paper. Both in the Roman classics and law books it means 
^the act of delivery • which precedes the manifestation of the contents ; rfind 
the subsequent manifestation is expressed by some other term, &Bexponere or 
manifesiari.'' HOLROYD, J., said (5 H. and Aid. at p. 143) : — “In 5 Co. Rep. 
126 A., it is laid down that a scandalous libel may be published traditio)}e 
when the libel, or any copy of it, is delivered over to scandalize the party. 
So that the mere delivery over or parting with the libel with that intent 
is deemefl a publishing. It is an uttering of the libel, and that I take to be 
the sense in which the word publishing is used in law. Though in common 
pai’lance that word may be confined in its meaning to making the contents 
known to the public, yet its meaning is not so limited in law. The making 
of it known to an individual only is, indisputably, in law, a publishing 
In the cases of wills and awards, they are constantly made and 
published *without the contents heir^g made known even to the witnesses ip 
whose presence the\ are publishe:!. So that th§ making known the contents 
is not in some cases at least, ex in termini^ essential to the constitution of an 
act of publishing.” , 

Bayley, .1., gave no opinion upon the point raised, as lie considered that 
the question of fact, whether the defendant had or had not actually posted 
the letter containing the libel, or caused it to be posted, was one upon which 
a special verdict should have been taken. 

Abbott, C.J , said (5 B. and Aid. at p. 160) : — “ It was further contended 
that the word publication denotes an actual Communication of the contents of 
the writing by the publisher to some other person, and we were referred to 
dictionaries for the sense of the word publication. But in the law, as indeed 
in other sciences and art.s, some words are used in a peculiar sense, differing in 
a c'brtain degree Irom their popular moaning. Thus in the language of the law, 
we speak of tho publication of a will, and the publication of an award, 
without meaning to denote by that word any communication of the contents 
of these instruments, and meaning only a declaration by the testator or 
arbitrator, in the prosence.of witnesses, Miat tlio instrument is his testament or 
[214] award. In like manner the publication of a libel does not, in my 
opinion, mean an actual communication of the contents of the paper.” 

There can then, in my judgment, be no doubt that the posting of the 
defamatory matter by the petitioner was a“ publishing.” 

(3) In considering the third point, it is immaterial whether tlie petitioner 
both made and published, or only made or published, the defamatory matter. 
Neither the making, nor the publishing, was an offence, unless it was made 
witli the intention of harming the reputation of Basawan Singh, And it is 
contended on behalf of tho petitioner that he had no such intention. 

The form which was given to this contention in the written grounds of 
revision Was the following : — 

“ It h proved that the words in the rfotice sent by your petitioner were 
suggested and written by; a comiietent legal adviser, and coqsequentiy it is not 
right to infer that the allegation ttiey contain was made maliciously and with 
intent to ffefame.” 

And it has* also been suggested — 

(a) That under no circumstances can a writing which is sent in a closed 
cover to the person whose reputation is aspersed by it be said to bo sent with 
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intent to defame ; for if on receiving it timfe peis6n at once destroys it, dolama- 
tion by it becomes impossible. ^ ^ ^ 

’ (6) That the Courts, both in E^igland and fti India, have held this^to be so. 

. As to the plea taken in the written grounds of appeal, I observe that 
Mr.j^Vansittart had supposed the despatch of the notice tp bo likely to result^ 
in the conviction and punishment of his client, it Is improbable that ho would 
have allowed it to be despatched ; but it is very ])vobable that Mr. Yansittart 
suggested the form in which the writing was despatched as one which would 
bo absolutely i^rivileged. There is, therefore, in my opinion, no torco in this 
contention. 

Hegarding the former of the verbal pleas, I remark that if it wei’Q certain 
that a person slandered by a writing sent to him would be sure to destroy 
the writing, and thus prevent his reputation being harmed by it, the plea 
would be unanswerable. But [215] is it certain that this is the course which 
every person slandered would, or with reference to the circumstances of his 
position, could adopt? I think not. It is. 1 think, easy to conceive of cases 
in which the probabilities would he in the opposite direction, ^ake, for 
instance, the case (a by no rae^ns iinjirobable case in this country) of a spiteful 
master, from whose service an illiterate servant has asked for his discharge, and 
a certificate of good cliaractor on leaving ; of the n^aster saying — “ All right, be 
ofi‘ ; I haven’t time to vvrite a certificate now, but give mo your address, and 
I’ll send one aftei* you " Altorwards the master, knowing that what lie was 
writing was false, and that tlie natural course foi the servant to follow on receiv- 
ing the certificate would be to take it to some one to bo road, or direct to his 
next employer, sends in a closed cover to the servant a certificate in which he 
describes the servant as a rogue and a tliief. I cannot doubt that tlio offender 
in such a case would be punishable for defamation. Section ] 14 of tne Indian 
Evidence Act, 1872, provides that the Court “may presume the existence of any 
fact which it thinks likely to h.avo happened, regard being had to the common 
course of natural events, human conduct, and public and private business, in their 
relaliion to the facts of the particular case.” And it seems to me impossible to 
lay down a luwrd- and -fast rule of the nature contended for on behalf <5f the 
petitioner. It seems tome possildo to conceive that in some cases the sender of 
slanderous matter to the iiersoii slandered might have no reason to suppose that 
the receiver would let it go further ; but, on the other iiand, it seems to me just 
possible to conceive tliat in sorno such cases the slanderer might have every 
reason to suppose that the rocoivor would ho compelled, by tlio exigencies of 
his official positipn or otlier clipses, to allow the sjandor to become known to 
others ; and when the sender lias “ roason to holiovo ” that will ho so, he 
surely, as it seems bo mo, brings himself - all other conditions iieiug satisfied 
— within the terms of s. 199 of the Indian l^onal Code. 

I now come to the latter of the verbal pleas, viz., that the Courts, both 
in England and in India, have held a libel addressed to tiie person slandered 
not to be within the grasp of the law. The only Indian cases in which Wie 
point has been directly raised [216] which were cited,* and 1 have been 
able to find, are Komul Chunder Bj^se v. Nobin Chnndcr Ghose, 10 \V^ E., 184, 
and Mahomed Ismail Kha)i v. Mahomed Talur, N.-W. P.II. C. Bop., 187-J:. p. 38. 
The latter case merely follows and approves the foruacr, and the report is so 
meagre that but little can be ascertained froTn it. *Iri Komiol Chunder Bose v. 
Nohin Chunder Qhose^ 10 W. E„ 184, Macpuerson, J., said:— “ I am of 
opinion that this appeal ought to be dismissed, because I think that thojudg- 
ment of the Lower Appellate Court is substantially right. The suit is brou,f^ht 
for damages for defamation of cliaraofcer. The defamation is contained jn a 
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letter^wriUen and by the defendant to the plaintiff. The damage alleged 
is the injury to the plaintiff's f'^eling?' ; and in the plaint no allegation is made 
of any pubiioation of the libel beyond its being stated that the letter was sent 
to, and road by, the plaintiff himself. It appears to me that the plaintiff*s 
^ase is deficient in several respects. In the first place it is not pi'oved th&t 
there was any publication, for it is admitted that the letter was addressed to 
the plaintiff' himself, and it was not proved that the letter was read by anybody 
excepting the plaintiff. It is now said that it might have been proved that the 
letter was in fact received in the first instance and opened by the nephew of the 
plaintiff. Admitting, however, that the plaintiff could have proved this, the 
fact of the letter l) 0 ing opened by the nephew, or by any one else, would not 
constitute publication by tho defendant, unless the plaintiff could have gone 
further and also proved that the defendant, when ho despatched the letter, 
knew that in tho ordinary course of business in the plaintiff's house the letter 
would be opened and read by the tiopbew* or by some one else other than the 
plaintiff himself." 

in holding that the sending of tho writing to the party himself, without 
proof that it was read by any other person, did not constitute publication, 
the learned Judge was no doubt following thd case of Phillips v. Jansen, 2 
Esp , 624, and in suggesting that if it had been shown that the defendant 
knew it to be the ordinary course of business in the plaintiff’s house for letters 
to be opened and read by tho plaintiff’s nephew, or some one else, there would 
have boon publication, lie was probablv following Delacroix v. Thevenot^ 
[ 217 ] 2 Starkie, 63. But all these cases (both English and Indian) are cases 
of civil actions , and in Phillips v. Jansen, 2 Esp , 624, it was said that 
delivery to the party libelled was a sufficient publication to support an 
indictment. The English and American law upon the point seems to be settled, 
in Russell on Crimes (1st ed., YoL, p. 3f)6), it is said . — “Proof that tho libel 
was coutainod in a letter addressed to tho party, and delivered into the 
party’s hands is sutticiont proof of publication upon an indictment or infor- 
mation, ’ and in a toot-notc Mi. Greaves biings out tho difference in Jbhis 
respest between an indictment and an action. Mr. Bishop (Bishop's 
Comincntai tes on the Criminal Law, Boston, 1877, Vol. II, p. 576), writes: — 
“The full criminal offence is committed by sending the libel to tho one libelled, 
though it loaches the oais* of no thiid person. But for this tho civil action 
cannot be maintained. ” , 

It has been contended, as has been noted above, that tlie reason for this 
difference between tho law applicable to a civil action and to criminal indict- 
ment is, that in the criminal indictment the law concerns itself solely with the 
tendency of a defamatory libel to provoke a breach of the peace, and that 
tho danger of that result is as great when the libel is communicated to the 
person iibollod as it is when the libel is communicated to others as well. I 
have already indicated my opinion that this contention is erroneous. And I 
find that in Reg, y. Biooke, 2 Cox, C. C., 251, (a case of 1856, and so far as I 
have been able tp) ascertain the latest case on the point) on the trial of an 
indictment foi libel, the onlj evidence of tho publication of which was the 
sendin^j iC in a letter to tlic prosecutor himself, and the receipt of it by him, 
it was hold (against the contention of the counsel for the defendant, that it « 
was absurd to say a man injured in his reputation by a letter addressed 
only to himself) that there was suflScient evidence to go to the jury, although 
the indictmeufeontained no allegation of an intent or a tendency to provoke 
a breach of the peace. So also in an American case oited.by Mr. Bishop 
{ihid p. 679) it was held that a letter by a man to the wife of>nother (in a 
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Sfeate’ where adultery ib felony), implying that she he4 acted libidiJbusly 
towards the writer, and had invited him ta have ^adulterous inter -[ 21 8 ] course, 
the object of the letter being to msult and {.buse her, debauch Ijpr affec- 
tions, alienate them from her husband, entice her into adultery, and biing her 
into disgrace and contempt, was Jin indictable libel. And in an Indian case» 
whi6h was cited to the Chief Justice and myself at thp first bcmrin^ viz., Shepherd • 
V. lha Trustees of the Port of Bombay L L. R.. 1 Bom., 477. Gbebn, J., 
remarked : — The sending oi defamatory matter to the person himself who is 
affected by it, though it may form a ground for criminal proceedings, is, so far 
as a civil action for damages is concerned, protected, and does not constitute 
a cause of action.” There soeins to me to be good reason why this should be 
so, independently of the tendency of slander to provoke a breach of tRe peace. 
In a civil action, with reference to the damage caused to the plaintiff, “ actus 
facit reum/' In a criminal action ''actus non facit reuni, msi mens sit rea," 

It is the evil mind which makes the detendant liable, and not the actual 
damage caused by the act. The reason of the existence both oi the civil 
and of the criminal action ior slander is the same, the necessity, 
namely, of providing a remedy to which an injured person may resort, and 
may thus be prevented from avenging himself ; but in the one case, if the libel 
passes direct to the person libelled, the damage for which compensation is 
given must, if sustained, have been to some oxteut caused otherwise than by 
the act of the defendant — the plaintiff' must, in fact, have contributed to it. 

In the other case the evil mind which the law punishes is made apparent, and 
the guilt of it is fixed as soon as tho “ arrow is shot.” 

A man is held in law to intend the natural consequences of his acts, and 
in considering the case now beforp us, we must apply the provision s of s. 114, 
Act 1 of 1872. So doing, I note that tho petitioner asserts his intention to 
have been to bring a suit as declared m the notice ; that if the suit had been 
brought, tlie first thing to have been proved in it would have been the 
notice itself ; that if a suit had been brought, it would have been brougjit 
against Basawau Singh on account of a thing purporting to have been 
done by him in the execution of his duty , that Basawan Singh would surely 
have moved Government to defend tho suit on his behalf ; that the officer 
of Government to whom such [219j application might have been made, would 
surely have asked Basawan Singh li notice of the aetion had been received, 
and on being told that it had been, would have called on Basawan Singh to 
produce it ; that knowing that this would be so, and having no reason to 
suppose that a suit would not*ho brought against him, Basawan Singh would 
naturally think if best to show*tlie notice at once fo his superior officers ; that, 
as a fact, this is what Basawan Singh did , and that the appellant is a man of 
intelligence and position, with moans of knowing what would be the line of 
conduct which Basawan Singh would be likely to adopt. 

Upon this view ot tho case, 1 find it impossible to doubt that, in sending 
the notice to Basawan Singh, tho petitioner intended to harm the reputation 
of Basawan Singh. My reply therefore to the question put -to the Full Bench 
must be, as indicated at the outset of these remarks, that, assuming the poiqts 
conceded for the sake of argument liy the order of reference, the petitioner has 
. been rightly convicted under s. 499-500 of the Indian {^enal Code. 

* IKahmood. J .—I regret that I am unable agree with my brother DUTHOIl 
in the conclusion which he has arrived at upon the gpestion referred to us. 1 
take it that in the Full Bench we arc not in possession of the'whola ca§e, so 
iar as regards the minute details of evidence, or as regards the punishmer t 
wfaiob has been inflicted. The question before us is an eistremely limited one, 
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namaly, whether ore not a lihalloua ^communioation made only to the person 
whose character is attacked Pimou&ts to^the offence of defamation as defined 
in s. 499tOf the Indian Penal Godo 71 am*€Lnxious to say that the question we 
have to consider is so liuy^ted, because the paper-book shows that the accused 
<u the present case was never tried for any other publication than that which 
consists in inakin^a communication to the prosecutor himself. Now, iifthe 
first place, without considering it necessary to refer to the English authorities, 
1 take it that, according to both the English and the Indian Law, communica- 
tion of libellous matter to the complainant only is not sufficient to sustain a 
civil-action. So far as criminal indictments are concerned, the rule of English 
Law as Jo publication seems to be sirnilar to that in civil cases, but subject to an 
important proviso, n imely, that £220] whore defamatory matter has been com- 
municated to the prosecutor only, and it is established that such communica- 
tion was mide with the object of provoking the prosecutor to commit a breach 
of the peace, the libel would amount to a criminal offence. If it couW pot be 
proved that the publication to th(3 prosecutor only^was intended or calculated 
to provoke a broich of the peace, there would be nothing to support an indict- 
ment, oven though the tendency of%ho libel 1)0 to vilify the prolocutor anff 
degrade him socially or professionally, if the libel were communicated to third 
parties. 

Now, to arrive at a cenolusion as to the lasv of India upon this point, 
wo must look to the terms of s 199 ol the Penal Code, read as a whole, with 
all the explanations, illustrations, and exceptions which it includes. In the first 
place, the words in the body ol the section itself must be considered: — “ Who- 
ever, by words, either spoken or intoiidod to be read, or by signs, or by visible 
representations, makes or publishes any imputation concerning any person, 
intending to harm, or knowing, or having retison to believe, that such imputa- 
tion will harm the reputation of such person, is said, except in the cases 
lieroiiiaftor excepted, to defame that person " Thia is the substantial part of 
the section, and it appears to mo that the most important words in it are : 
“ hi tending to hann, or knowing or having reason to believe that such imputation 
will }\arm the roinitation of such person ” I lay special stress upon the word 
“harm,” because the words “ makes or publishes” are governed by the meaning 
which we must attach to “ harmy Now, the moaning which should bo attach- 
ed to “ harm ” is not the .ordinary sense in which the word is used, because a 
special moaning is given to it by the statute, and 1 feel convinced that if we jn- 
terpreted the expression in the ordinary way, we should iiiterj)ret it erroneously. 
This is shown beyond a doubt by Explanation 1, which provides that - “No im- 
putation s‘”‘d to harm a poison's reputation unless that impuiabion, directly or 
indirectly, in the estimation of others, lowers the moral or intellectual character 
of that person in respect of his caste or of his calling, or lowers the credit of that 
person, or causes it to be believed that the body of that person is in a loathsome 
state, or in a state generally considered as disgraceful.” This explanation con- 
vinces me that by [221] ‘harm ” is meant imputations on a man’s character 
mndo and expressed to others, so as to lower him in their estimation, and that any- 
thing which lowefs him rnernlv in /i/s estimation, certainly does notconsti- 
ti^be defamabi()n Now, in the caM) which has been referred to us, taking the 
reforoncoi^as it stands, there were imputations communicated to the prosecutor 
only, and therefore 1 1 ley .can not be treated as defamatory. The letter could not 
have in^ai^ed the prosecutoT' in th^ estimation of others, and of course it is not 
likely that it injured him in his own estimation, and I am unable to hold that 
a man’s opinion of himself can bo callod his reputation. Further, the words 
direct! u or indirectlif ” in Explanation 1, mean that the person defamed must 
either he abu^^d in expie^s terms, or the wording of the communication must 
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convey sucli imputations as any person reading it must understand to impute 
misconduct or bad character. The words cannot, in my opinion, be understood 
to mean that the person libelled should himSelf b^ the direct means of publishing 
the^ libel to others. Taking the question before us as limited in the'^ manner 
which I have described, I am of opinion that in the present case the act of the 
petitioner was not such a “ making ” or '* publication ” as could “ harm ” the 
prosecutor in the sense given to that word in Explanation 4 of the section. 

To return for a moment to the English Law on the subject, the essence 
of libel as a cripinal offence is its tendency to provoke a breach of the peace. 
This is the turning-point of the offence in cases where the matter complained 
of is communicated to the prosecutor alone. Now s. 504 of the Indian Penal 
Code meets such a case exactly. It provides that “ whoever intentionally 
insults, and thereby gives provocation to any person, intending or knowing it 
to be likely that such provocation will cause him to break the public peace, 
or to commit any other offence, shall be punished with imprisonment of either 
description for a term which may extend to two years, or with fine, or wdth 
both.” This provision corresponds precisely with those cases in which, under 
the English -Law, defamatory matter published to the prosecutor alone would 
be indictable as libellous. ^ 

[222] In the present case the accused was not tried for publishing the 
libel to Mr. Yansittart or to the clerk, and even if he had been so Iried, he 
might possibly have pleaded that the communication made by him was privileg- 
ed, and could not be proved, and he might have raised other pleas in his defence. 
But with such questions as those we are not now concerned. The charge was 
made solely in respect of the communication of the letter to the prosecutoi’, 
upon whom it was incumbent to prove that the letter was so made or published 
as to do. him “ harm” within thenneaiiing of s. 499 of the Penal Code. I hold 
that, taking the case as it has been referred to us, no such charge has been 
established. If the accused were charged with having intended that the letter 
sent by him should cause a breach of the peace, ho might have been punishable 
under s, 504, but it has practically been admitted that he had no intention of 
the tind. My reply to tho reference, therefore, is that the elements of the 
offence punishable under s. 499 of the Penal Code have not been proved by the 
prosecution, and that the question must be answered in tho negative. 

Brodhurst, J. — I also am of opinion that the, act of the petitioner was 
not such a making or publishing as is contemplated by s. 499 of the Indian 
Penal Code. 

Oldfield. J. — We have to determine the question before us only with 
reference to the provision in s. 499 of the Penal Code, and to no other law. 
Where the words containing the imputation are in writing, it is necessary, in 
order to constitute the offence of defamation under s. 409 of the Penal Code, 
that the maker of the imputation shall intend that the words shall be read, 
that is, read by some other person than tho person defamed, or, in other 
words, that they shall be made public, for the essence of the offence of defama- 
tion in the Penal Code is the intention to harm reputation, and that nec*- 
sarily requires publicity to be given to the imputation. The offenqe is not 
dependent on there being provocation to cause a breach of the public peaee, 
that offence being otherwise provided for in the Code. 

•We have to determine this intention froiji the iacts in each case. Where 
the only act is to send a letter under a closed cover [223] to 'a person j 
containing imputations against him, the intention to make public its contents 
so as to harm his reputation cannot be inferred, and I see no difference in this 
case, where the writing took the form of a notice of an action, and no more 
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eould be only by the act of the, complainaftjt, and not by that of the accused^ It 
rested with the former ||0 publish the contents or not ; the latter might have 
4 , taken steps in other ways to give it publicity, but did not; and the ciroucm- 
, stances will not iustify us in holding that he intended that the eotCtenta 
should be made public, and so harm the reputation of the complainant. In 
my opinion, therefore, the answer to the reference should be in the negative. 


Petberam, C.J. — As one of the Judges who referred this case to the 
Full Bench, I wish to say that the words in the order of reference, ** in sending 
the notice in a closed cover by post to Basawan Singh,” should be struck out; 
and the question will then stand whether the whole action of the appellant 
did or did not constitute an offence under s. 499 of the Penal Code. I’hat 
was what we intended to refer to the Full Bench. 


In my opinion thei’e was no evidence against the defendant of the 
commission of any off’ence whatever. The question before us is a very small 
one — simply the construction to Ip placed upon s. 499. Before the Perpl 
Code was passed, there was under the native laws no such offence as slander, 
and the offence was in fact created by s. 499. "This is in itself a short section, 
but it contains many illustrations and exceptions. Tf we look at these illustra- 
tions, we must observe that they all deal with such communications only as 
are made to third persons. So also each of the exceptions relates to such 
communications, and not to publications only to the person defamed. It is 
therefore no violent presumption that the framers of the Penal Code did not 
intend to create a new offence in that sense. The only question is, whether 
the terms of the section are so distinct as tp make the action of the appellant 
in this case a crime. The only way in which you can make it a crime is to 
hold that hy doing something which makes, or is likely [ 224 ] to make, the 
prosecutor harm himself^ the provisions of s. 499 are violated. But the 
section itself does not say so. Here no imputation was made except to the 
policeman himself. How could such an imputation possibly injure his reputa- 
tion ? A man has no “ reputation ” to himself, and therefore the section 
does not make an act of this nature a crime. It follows that the sending of 
the letter was not “ making ” or “ publishing ” an imputation within the 
meaning of s. 499. As to the rest of the charge against the prisoner, there was 
no reliable evidence to support it. The only evidence at all consisted of two 
statements made by the prisoner in the presence of the Magistrate, but it is 
only by straining the language of these statements that they can be regarded as 
confessions, for it is clear*^that the prisoner did not mean to say either that 
he composed the letter himself, or that he was aware of its contents. I am 
therefore of opinion that the conviction should be set aside ; that the fine which 
has been paid should be remitted ; and that, if any further reparation to the 
prisoner is possible, such reparation ought to be made. 
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The 6th Dece^er, 1§S4, 

PidSSENT : # 

Sib W. Comer Pbtheram, Kt., Chief Justice, Mr. Justice Oldfield, 

^ Mr. Justice Brodhurst, Mr. Justice Mahmood,, and • 

Mr. Justice Duthoit.' 


Tota Earn and others Plaintiffs 

versus 

Har Kishan and others Defendants’’' 


Ees judicata — Civil Procedure Code, s, 13 — Act XIX of 
1873 [Land-Revenue Act), ss, 56, 62, 64, 241 ({/). 

Held that an order by a Settlement Officer directing that certain persons should be 
recorded as the sub-proprietors *of certain land, as they claimed to be, and not as lessees, as 
o'^tain other persons asserted that they were, did^ot operate as f'cs judicata in a^uit by the 
latter persons against the former for a declaration that the former were not sub-proprietors 
of the land, but lessees thereof, the Settlement Officer not being competent, under Act XIX 
of 1873 (N.-W. P. Land-Revenue Act), to try such a question of right. 

The plaintiffs in this case stated in their plaint that they were zamindars of 
mauza. Panwari, pargana Itimadpur, zila Agra, in which there was a hamlet, 
180 bighas 10 biswas in area. The defendants were the lessees of the hamlet, 
but they applied to the Settlement Officer to be recorded as its inferior 
proprietors. The [225] plaintiffs opposed this application, but their objections 
were overruled, and defendants ' were ordered to be recorded as inferior 
proprietors of the village. Upon these allegations the plaintiffs claimed a 
declaration that the defendants were not inferior proprietors of the hamlet, 
but merely lessees thereof. The defendants contended that the question 
whether they were inferior proprietors or lessees of the hamlet was resjudicaCa, 
with* reference to the order of the Settlement Officer. The Court of .First 
Instance (Subordinate Judge of Agra) allowed the defendants' contention and 
dismissed the suit, holding that the suit was barred by s. 13 of the Civil 
Procedure Code, In so holding, it relied on Hup !iingh v. Sukhdeo, Weekly 
Notes, 1882, p. 111. On appeal by the plaintiffs, the Lower Appellate Court 
(District Judge of Agra), having regard to the decision in the same case, 
affirmed the decree of the Court First Instance. 

In second appeal, the plaiCtififs contended thaft “ s. 13 of the Civil Proce- ^ 
dure Code was no bar to the institution of the present suit to establish a right 
to the property.” 

The Division Bench (Straight, Offg. C.J,, and Mahmood, J.) hearing 
the appeal referred the question, whether the suit was barred by s. 13 of the 
Civil Procedure Code, to the Full Bench, stating, in the order of reference, 
as follows : — , * 

** We should have scarcely felt any difficulty in disposing of thfs appeal, 
but for a ruling of a Division Behch of this Court in Rup Singh v.*Sukhdeo, 
.Weekly Notes, 1882, p. Ill, on which both the lowqr Courts have relied in 
suppbrt of the view that the order of the Settlement Officer, directing that the 
defendants were to be recorded as inferior proprietors of the hamleHn suit^ 

• Second Appeal No. 126 of 1884, from a decree of J. 0. Leupolt, Ehq., District , Judge 
of Agra, dated the 31st July 1883, affirming a decree of Babu Mrittonjoy Mnkarji, 
Subordinate Judge of Agra, dated the 22nd June 1882. 
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operstted as res jvd^cata so' -as to bar the present suit- The rulfng is un- 
doubtedly applicable to the pr^^sent ftase, but it is in conflict with certain other 
published and unpublished rulings oi this'^Oourt, of which Birbal v. Tika Bam, 
I. L. R., 4 AIL, 11. is <ftn illustration. On the other hand, in the case of 
t^Shimbhu Narain Singh v. Bachcha, I. L. R., 2 AIL, 200, a full Bench of this 
Court was evenly divided on a cognate question.’* ♦ 

The Senior Government Pleader (Lala Juala Prasad) for the Appellants. — 
The order of the Settlement Officer was made under [226] ss. 62 and 64 of 
the N.-W. P. Land Revenue Act, 1873. All orders under those sections are 
made on the basis of possession. The Sottlemejit Officer is not authorized 
under tjiose sections to try questions of title. If be tries such a question, his 
decision is not binding. 

The Junior Goernment Pleader (Babu Dwarka Nath Banarji), for the 
Respondents, The Settlement Officer’s order was made under s. 56 of the 
Land-Revenue Act. The order could not be made without determining the 
status of the plaintiffs in this suit. The Settlement Officer was competent to 
determine that status, and his order is binding. Under s. 95 (g) no Civil 
Court can exercise jurisdiction in respect of the matters provided 'for in s. 5®. 

The following judgments were delivered by the Full Bench : — 

Petheram, C. J. — The^^matter in issue in this suit is, whether the defend- 
ants are inferior proprietors or lessees of certain land. This same question 
arose before the Settlement Officer. He decided that the defendants were 
inferior proprietors and not lessees. If he had jurisdiction to try this question, 
the matter is res judicata. Section 13 of the Civil Procedure Code says : — "No 
Court shall try any suit or issue in which the matter directly and substantially 
in issue has been directly and substantially in issue in a former suit between 
the same parties, or between parties under whom they or any of them claim, 
litigating under the same title, in a Court of jurisdiction competent to try such 
subsequent suit, or the suit in which such issue has been subsequently raised, 
and has been heard and finally decided by such Court.” In the first place, 
there has been no litigation properly so called, and secondly, there was no 
competent Court. The Settlement Officer is said to have acted under ss. 62 and 
64 of the Land Revenue Act. But those sections show that the entries are to 
be made on the basis of possession , they are to be entries of existing rights, 
there being no dispute as to rights. There is no provision in the Act which 
gives the Settlement Officer power to settle rights, Ilis decision in this case 
is not, therefore, a binding decision. In my opinion, s. 13 of the Civil 
Procedure Code is not a bar to the institution gf*the present suit. 

[227] Hahmood, J . — I am of the same opinion as the learned Chief Jus- 
tice. The dispute between the parties to this case constitutes a suit of a civil 
nature within the meaning of s. 11 of the Civil Procedure Code, and would there- 
foi^ be the subject of adjudication by the Civil Courts, unless it is shown that 
its congnizance is barred by any legislative enactment. The learned pleader for 
t^ie respondents endeavoured to show that the matter of the dispute fell under 
the purview of cUCff) of s. 241 of the Revenue Act, and that as the Settlement 
Officer fhust be taken to have acted under s. 56 of that Act, his order was 
vTithin jtnrisdiction, and formed an adjudicaliion which would bar the present 
suit under s. 13 of the C^vil Procedure Code. The learned pleader also referred * 
to 8 . 62 and 64 of the Revenue* Act, but none of these sections can either be 
understood to bar the jurisdiction of the Civil Courts in respect of disputes of 
this nature, or to confer power on Settlement Officers to adjudicate upon rights 
such* as are in issue in this litigation. To substantiate the plea of res jadicata 
it is essential to show that the former adjudication was by a Court of com- 
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petetJt jurisdiction ; but the Settlement •Officer^eannot be regarded as Aich a 
Court, and there was no adjudication. | • 

* ^ t 

For these reasons I am unalJle to agree in tlje rule laid dowh in Bup 
Singh V. Sukhdeo, Weekly Notes, 1882, p. Ill, on which both the lower Gourtg 
havf relied, and my answer to the question referred to us ie in the negative. 

Oldfield, Brodhurst, and Duthoit, JJ., concurred. 
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The L‘Uh December, 1884, 

Pjiesent : 

Sir W. Comer PetkeRv\jvi, Kt., Chief Justice, Mr. Justice Oldfield, 

Mr. Justice Brodhurst. Mr. Justice Mahmood 
» • ^ 

AND Mb. Justice Duthoit. 


liamijwan j\lal and another » Plaintiffs 

versus 

Chand Mai and others Defendants.'^ 

Suit for dissolution of paitncrskip — Winding-up — Jurisdiction — Act IX 

of 1872 [Contract Act),s. 2()5*--Ciml Piocedurc Code, ss, 11, 218, 21b, 

sell. IV, Form 118. 

The ordinary Civil Courts hav<' jiuisdiction to try a suit for dissolution of a partnership, 
thoir jurisdiction to tr> such suit . not bL*ing ousted by s 2r>5 of the Contract Act, IS72. • 

[228]This was a rofeienceto the Full Bench by Brodhurst and DuTHCHT,JJ. 
It arose out of the following facts. A suit for dissolution of a paitnership, 
the lelief sought in the plaint being stated m the teriiia of the 4th paragraph of 
Form No. 1 lb, l-th.,sch., Civil Procedure Code, was instituted in the Court of the 
Sqbordinate Judge of A/aingaili. Tlio defendants sot up as a defence to the 
suit, amongst other things, that the suit was not cognizable in the Subordinate 
Judge’s Court, but should, uador s. 265 of Act IX of 1872 (Contract Act), 
have been institurt.ed in the DisCiict Court, inasmuch as the partnership had 
been dissolved before the institution ol tlie suit, liy mutual consent, and all 
that remained was to adjust the partnership accounts. The Subordinate Judge 
allowed this contention, relying on Prosad Doss Mullickw. Russick Lnll MuUick, 
1. L. R., 7 Cal., 157, and Ramayya v. Chandra Sekara Bau, I. L. R., 5 M'tid., 
256, and made an order directing that the plaint should be returned to the 
plaintiffs for presentation to the proper Court. On appeal by the plaintiffs tfhe 
District Judge afhimed the order of the Subordinate Judge, holding that, as a 
dissolution of the partnership had ^aken place, “ the claim should bj brought 
in the form of an application under s. 265 of the Contract Act, and could be 
* entertained by a District Judge alone.” ^ ^ • 

The plaintiffs applied to the High Court for revision under s. 622 of the 
Civil Procedure Code, on the ground that the Subordinate Judge was 

* l^pplioation No. 331 of 1884, for rovmioii under s. 622 of the Civil Procedure Code, of 
an order of H. D. Willock, Esq., District Judge of Azamgarh, dated the 21bt September S83. 
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eomjp^tienl^ to eotertaien the siiit, and>had improperly refused to do eo> "The 
case came before Brodhubst ^nd J^UTHOIO?, JJ. The learned JudgeSr after 
consideration of the following DUthoritiesAiiBamayya v. Chandra Sekara Bau^ 
I. L. E., 5 Mad., 256 ; Prosad Doss MulUck v. Eussick hall MulUcK I* L. B„ 
^ OaL, 167 ; Ram Chunder Shaha v. Manik Chunder Banikya, I. L. R., •? 
Cal., 428 ; Harrison v. Th^ Delhi atid London Bank, I. L. R., 4 AIL. ^37 ; 
Kalian Das v. Ganga Sakai, I. L. R., 5 AIL, 500 ; Luchman Lall v. Bam Ball, 
I. L. R., 6CaL, 521, — referred the following question to the Full Bench : — 
Is the jurisdiction provided by s. 265 of the Indian Contract Act, 1872, 
concurrent with, or does it oust, the jurisdiction of the ordinary Civil Courts, 
as described in Act VI of 1871 and in the Code of Civil Procedure ?” 

[229] Mr. T, Conlan (with him Babu Jogindro Nath Chaudhri). — 
Section 265 of the Contract Act is an enabling section only. Moreover, it refers 
to the case of partners between whom there is no sort of contention, and who 
only desire the aid of the Court in bringing the partnership business to a con- 
clusion. The suit is one for dissolution of partnership; such a suit is cogniz- 
able in the ordinary Civil Courts. This is shown by the terms of s. 215 of the 
Civil Procedure Code, and of Form ho. 113 in the 4th sch. to the Code. ** 

Mr. G. T. Spankie (with him Mr. C, H. Hill, Mr. W. M. Colvin, and Babu 
Haiaji Chand). — The partnership has been dissolved. The only relief which 
the plaintiffs can be granted is the winding-up of the partnership business. 
Their claim must be treated as one for winding-up. The winding-up of a part- 
nership is a matter exclusively cognizable by the District Court. In support 
of this contention I rely on Prosad Doss Mullick v. Bussik Lai Mnllick, I. li. 
R., 7 Cal , 157, and Bamayya v. Chandra Sekara Ran, I. L. R., 5 Mad., 256. 

I The Court, having regard to the terras of the plaint, amended the question 
referred in the manner following : — “ Whether the ordinary Civil Courts have 
jurisdiction to hear and determine this cause, or whether such jurisdiction is 
ousted by s. 265 of the Indian Contract Act? ”1 
• The following jugdments were delivered by the Full Bench : — 

Petheram, 0. J. — This suit is for dissolution of a partership. This is in effect 
asking the Court to give effect to the partnership agreement. This is a relief 
which can be sought in the ordinary Civil Courts. S. 265 of the Contract Act 
is intended to meet a different state of things. The winding-up of a partner- 
ship is the taking by the Court into its own hands the settlement of the pajrt- 
nership concerns. It is a jurisdiction which is created by statute. If this was 
an apjdication under s. 265 of the Contract Act^ I am inclined to think that 
the Distant Court only couW entertain it. 

Oldfield and Brodhurst, JJ., were of opinion that the suit, being one for 
dissolution of partnership, was cognizable in the ordinary Civil Courts. 

. Mahmood, J. — Judging by the allegations in the plaint and the nature 
of the reliefs prayed for, 1 am of opinion that this suit [230] is 
cf^gnizable in the ordinary Civil Courts. It is a suit of a civil nature, 
within the meaniag of s, 11 of the Civil Procedure Code, which provides the 
general jtirisdiction of the Civil Courts subject to the provisions therein con- 
tained.^ There is no provision in the Code tb bar the cognizance of such a suit ; 
but, on the contrary, s. 215 contemplates such a suit, No];am I aware of any. 
enactn^ent which bars the tsognizance of such suits by the ordinary Civil Courts. 
Considering the terms of s. 215 with s. 213, and as well the language of 
No. 113, sch. iv, taken with s. 644 of the Code, it may be that in such a suit as 
this the Court will be called upon to take cognizance of matters which might 
have formed the subject of an application under s. 266 of the Contract Act* 
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Bu£ we need not go beyond the general character ofethe suit to see if it is 
cogmzable by the ordinary Courts; but® wish to guard myself against being 
understood to lay down the rule that, eveft if the suit was one involving 
matters of the character mentioned in s. 265 of the Contract Act, the ordinary 
Civil Courts would be precluded from entertaining it. ’ 

Duthoit, J. — I am of opinion that a suit for dissolution of partnership is’ 
cognizable in the ordinary Civil Courts. 


' > NOTES. 

[ In 1886, sec. 266 of the Indian Contract Act 1872 was amended by the Indian Con- 
tract Act Amendment Act IV of 1886 sec. 1, especially by the omission of the explanation 
defining the jurisdiction.] 
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The 1 3th December ^ 1884. 

, Present : 

Sir W, Comer Petheram, Kt., Chief Justice, Mr. Justice Oldfield, 
Mr. Justice Brodiiurst, Mr. Justice Mahmood, 

AND Mr. Justice Duthoit. 

Nidhi Lai Defendant 

versus 

Mazhar Husain and another Plaintiffs.’*' 

Jurisdiction — Oovipetency of !:inbordinate Judge to try Munsifs case — Act 
XVI of 1868, ss. 13, 16, 16 — Act VI of 1871 {Bengal Civil Courts 
Act) ss. 19, 20 — Civil Procedure Code, ss. 16, 25, 67 {a), 678. 

Per PETHERAM, C.J., and BRODHITRST, MAHMOOD, and DutiioIT, JJ. The object of 
ss, 19 and 20 of the Bengal Civil Courts Act, 1871, was to create in the District Judge, Sub- 
ordihatc Judge, and Munsif concurrent jurisdiction up to Rs. 1,000. 

Per PeTHKRAM, C.J. — S, 15 of the Civil Procedure Code is a proviso to those sections. 
The word “ shall*' in that section is imperative on the suitor. The word is used for the 
purpose of protecting the Courts. The suitor shall be obliged to bring his suit in the Court of 
the lowest grade competent to try it. The object of the Legislature is that the Court of the higher 
gr*hde shall not be overcrowded with suits. Whenever an Act confers a benefit, the donee mav 
[»!] exercise the same or not at his pleasure. The proviso is for the benefit of the Court of 
the higher grade, apd it is not bound to take advantage of it. If it does not wish to try 
the suit, it may refuse to entertain it. If it wishes to retain the suit in its Court, it may 
do so ; it is not bound^to refuse to entertain it. 

Per Duthoit, J. — The words in s. 57 of the Civil Procedure Code “ shall bo ” are an 
instruction which the Court is bound to follow ; and they are therefore a restraint ^upon 
jurisdiction. The effect, therefore, of the concurrent jurisdiction of Subordinate Judges 
and Munsifs is not to allow to a Subordinate Judge discretion as to accepting or#, not 
accepting for trial by himself suits cognizable by the inferior tribunal. 

BBODHUBST and MAHMOOD, JJ. — S. 15 of the Civil Procedure Code is a rule of 
procedure, not of jurisdiction, and whilA it lays down that a suit shall be instituted in the 
Court of the lowest gi^de, it does not oust the jurisdiction of Courts of higher gradon. 

•RUBsick Chunder Mohunt v. Ram Lai Shaha, 2‘A W.R.,*301, and Sufce-ool-lah Circar v. 
Begum Bibi, 25 W. B., 219, followed. 

* Second Appeal No. 1176 of 1883, from a decree of F. Fi. Elliot, Esq., District Jpdgo of 
Mainpuri, dated the I7th May 1883, affirming a decree of Mirza Abid All Beg, Subordinate 
Judge of Mainpuri, dated the 29th January 1883. 
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P6r Oldfield j 15 ofHihe Ci^l Procedure Code is a provision eutiroly of 

procedure as distinct from jurisdiction, and ^fcs effect on s. 19 of the Bengal Civil Courts Act 
is that the jnrisdiotion of the Diatricr Judge and Subordinate Judge extends to all original 
^ suits cognizable by the Civil Coiart, subject in its exercise to a certain procedure, namely, 
tlfiit the suits be instituted in the Court of lowest grade competent to try thorn. * 

Held, therefore, t>y PE^THERAM.^C. J., and OLDFIELD, BRODHLRST, and MAHMOOD,aJ., 
whore a Subordinate Judge had tried a suit which a Munsif, a Court of a lower grade, might 
have tried, that the Subordinate Judge had not acted without jurisdiction. 

The plaint in such suit had been in the first instance presented to the Munsif, who had 
returned it, to be presented to the Subordinate Judge. 

Per DUTHOIT, J. — The decree of the Subordinate Judge would not bo liable to be revers- 
ed in appeal for want of jurisdiction, fpr the jurisdiotiou was there, though it ought not to 
have been exercised. This view of the matter was consistent with the received cannon 
of construction, that unless the Legislature uses negative words, or words showing an inten- 
tion to treat the observance of a rule of procedure as essential, the rule will ordinarily be 
treated as a direction only. Under the circumstances, therefore, the District Judge had, in 
appeal, corre^ctly refused to entertain the plea of defect in jurisdiction. 

Per LtAHMOOD, J. — The institution of if suit m a Court of higher grade than the Court 
which is competent to try it, is not a question cither as^to the jurisdiction or affecting the 
merits of the case. It is a question of the kind provided for by s. 578 of the Civil Procedure 
Code, and the irregularity is not one which affects “ the merits of the case or the jurisdiction 
of the Court,” within the meaning of that section. 

[ 282 ] The plea of want of jurisdiction can be entertained for the first time at any stage 
of a suit, provided there is on the record sufficient material to sub.stantiato it. 

This was a reference to the Full Bench by Straiuht, Offg. C. J., and 
Duthoit, j. The facts of the case and the point of law referred are stated in 
the order of reference, which was dated the 12th May 1884, and was in the 
following terms : — 

'‘This is an appeal from a decree of the District Judge of Mainpuri, 
affirming a decree made by the Subordinate Judge of Mainpuri in favour of the 
plaintiffs (respondents), for possession by redemption of mortgage of a certain 
“pucka shop, upon payment into Court of Rs. 275, being Rs. 75 on account 
of the mortgage-debt and Rs. 200 on account of expenses incurred by the 
mortgagee in re-constructing the mortgaged property. 

“ In the opening portion of his judgment, the District Judge has made 
the following remarks : — 

“'A preliminary objection is taken by the appellant, viz., that as the suit 
was cognizable by the Munsif, but was heard by the Subordinate Judge, the 
Subordinaic Judge's proceedings were without jurisdiction and limstbe set aside, 

“ ‘ It appears that the suit was originally filed in the Court of the Munsif, 
who returned the plaint to be filed before the Subordinate Judge, on the ground 
that. the market- value of the property (which exceeds Rs. 1,000) was the value 
of the subject-matter of the suit. The plaint was admitted by the Subordinate 
Ju^ge, and the case tried and decided by that officer. 

The Munsifis order was wrong : see Kuhere Siiigfi v. Atma Ravi, Weekly 
Nojies, 18^33, p. 47 ■ the amount of the mortgage-money only (Rs. 75) was in 
question. • But this is no reason for settffig aside the Subordinate Judge’s 
order on a purely technical point, when this Court has before it all the mate- 
rials necessary toj* deciding^bhe ome. Even if the circumstances were reversed, 
and the suit cognizable by the Subordinate Judge had been heard by the 
Munsif, thisCourt would not have set aside the decision unless it appeared that 
the appellant had been prejudiced by the mistake. But if a Subordinate Judge 
is competent to try cases in which the value of the subject-matter exceeds 
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Rs.* 1,00*0, [233] he is practically competent to try a tfase in which it is less 
than Ks. 1,000; and though the case w5s notnvithin his jurisdiction, yet as it 
has been tried, the irregularity is hot such aslbo vitiate his proceedh^gs.” 

, In appeal to this Court it is contended that the order of the Muneif ' 
the plaint and referring the plaintiff’s to the Court of "the Subordinate. 
Judge could not confer upon that Court a jurisdiction not vested in it by law ; 
that the reasons assigned by the Judge for overruling the plea of jurisdiction 
are erroneous ; and that the decision of the Lower Appellate Court is contrary 
to law, inasriiuch as, when it found that the suit had been heard and deter- 
mined by a Court which had no jurisdiction regarding it, it should have 
decreed the appeal and dismissed the plaintiffs’ suit. 

We have considered tlie following law and authorities: — Act XVI of 
1868, ss. 13 and 15 ; Act VI of 1871. s. 19 ; Act XTV of 1882, ss. 15, 57. 578 
and 584 ; Mackintosh v. Kaskee Nath Bistvas, 21 W. R., 450 ; Russiclc Chander 
Mohunt V. Bam Lai Shaha, 22 W. R., 301 ; Sufecoollah Sircar v. Begum Bibi, 
25 W. R., 219 ; RajendroLal Gossamiv. Shama Churn Lahori, f. L. R., 5 Cal., 
J.88 ; Kushi Ram v. Daljit Khan, Weekly Notes, 1882, p. 45 ; * 

and as it appears to u^that the question is one which should be settled 
by a Full Bench, wo refer the following question : — 

If, by })ond fide mistake of the parties, or hnder mistaken action of the 
Courts, a suit cognizable by a Munsif has been heard and determined by a 
Subordinate Judge, and the District Judge in appeal has refused to entertain 
the plea of defect in jurisdiction, is such refusal erroneous ; and, if it be, can 
it be made ground of second appeal to this Court ? ” 

Pandit Ajudhm Nath and Babu Baroda Prasad, for the Appellant. 

The Junior Government Pleader (Babu Dioarka Nath Banarji) and Munshi 
Hanuman Prasad, for the Respondents. 

The following judgments wore delivered by the Full Bench : — 

Petheram, C.J.~ -The question raised by this reference is whether a 
DisErict Judge or Subordinate Judge has any jurisdic>[234]lion to try a suit in 
which the value of the subject-matter in dispute is less than Rs. 1,000. The 
question arises on the construction of ss. 19 and 20 of the Bengal Civil Courts 
Act, and s. 6 of the Civil Procedure Code, 1859, for which ss. 15 and 25 of the 
present Civil Procedure Code have been substituted. The sections must all be read 
together. Reading them together, it appears that the jurisdiction of the District 
Judge or Subordinate Judge extends to all suits cognizable by the Civil Court, 
whatever the value of the subject-matter in dispute’may be. The jurisdiction of 
the Munsii extends to all like suits the value of the subject-matter in dispute 
in which does not exceed Rs. 1,000. That is to say, up to Rs. 1,000 the 
Munsif and the District Judge or Subordinate Judge have concurrent jurisdic- 
tion. Then comes s. 6, which must be read in as a proviso. The section which 
has been substituted is practically the same. The w^ord “ shall ” is, in my 
opinion, imperative on the suitor. The word is used for the purpose of pfb- 
tecting the Courts. The suitor shall be obliged to bring his'suit in tjie Court 
of the* lowest grade competent to^ try it. The object of the Legislature is, 
that the Court of the higher grade shall not be overcrowded with suits. 

• Whenever an Act* confers a benefit, the donee ma>r exercise the same or not 
at his pleasure. The proviso is for the benefit of the Court of the higher grade, 
and it is not bound to take advantage of it. If it does not wish to try the suit, 
it may refuse to entertain it. If it wishes to retain the suit in its Court, it 
may do so ; it is not bound to refuse to entertain it. Consequently, I am of 
opinion that the Subordinate Judge had jurisdiction in the present case. 
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Oldfield, J. — By*s. 19, Act VI *of 1871, the jurisdiction of the District 
Judge and Subordinate Judge 6xfcendfe, su^hjecfc to the provisions of s. 6, Act 
VIII of 1859, to all original suits cognizabl€i*by the Civil Court. S. 6 provided 

♦ tjjat every suit shall be instituted in the Court of the lowest grade competent 
^to try it, and this pjoviaion is re-enacted in s. 15 of the present Code of Civil 

* Procedure. This last provisilon is one entirely of procedure as distinct fforn 
jurisdiction, and the effect is that the jurisdiction of tlie District Judge 
and the Subordinate Judge extends to all original suits cognizable by the 
Civil Court, subject in its exercise [2353 to a certain procedure, namely, 
that the suits be instituted in the Court of lowest grade competent to try them. 

S. 18 does not in any sense affect jurisdiction, and in the case before us 
the Subordinate Judge had jurisdiction, although there may have been a 
transgression of the rule of procedure laid down in s. 15. 

I may add that in the case of Gulzari Lai v. Jadaun Bai, I. L. E., 2 All,, 
799, the decision turned on a question of valuation, and the point now before 
us was not, it would seem, raised or discussed. 

Brodlhurst, J. — For the purpose*of disposing of this reference, it is desir,- 
ahle, at the outset, to look at Act XVI of 186^. which was repealed by Act 
VI of 1871, the Bengal Civil Courts Act now in force. 

By referring to ss. 13, 15 and 16 of the former Act, it will be seen that, 
whilst Munsifs were empowered to try all original suits cognizable by the Civil 
Court of which the subject-matter did not exceed in value or amount Bs. 1,000, 
Subordinate Judges were empowered to try all suits cognizable by the 
said Courts, of which the subject-matter exceeded in amount or value Es. 1,000, 
and they were debarred from trying suits of less value unless the^^ had been 
invested by the Local Government with the powers of a Munsif under s. 13, or 
such suits had been transferred to them by the District Judge under the Code 
of Civil Procedure. 

The jurisdiction of a Munsif under s. 20, Act VI of 1871, is exactly the 
saihe as it was by s. 13, Act XVI of 1868, but the jurisdiction of a Subordinate 
Judge Jias been enlarged by the Act in force, for s. 19 declares that his jurisdic- 
tion “ extends, subject to the provisions in the Code of Civil Procedure, s. 6, 
to all original suits cognizable by the Civil Court.” 

Act VIII of 1859 was the Code of Civil Procedure at the time that Act 
VI of 1871 came into force, and ss. 15 and 25 of Act XIV of 1882, the Civil 
Procedure Code now in force, correspond with s. 6, Act VIII of 1859. 

The provision of the latter section was, as held by AlNSLiE and 
McDonell, JJ., in their judgment in Bussick Chunder Mohunt v. [286] Bam 
Lai Shaha, 22 W. E., 301, to be, “ a provision intended to regulate the practice 
of the Courts,” and “not intended to take away jurisdiction from any Court 
which has general jurisdiction ; ” and Garth, C.J., and BiRCH, J,, in their 
judgment in Sufee~ool4ah Sircar v. Begum Bihi, 25 W. E., 219, observed : — 

“ The Subordinate Judge is empowered by s. 19 of Act VI of 1871 to try causes 
of^any value, although he might very properly, if he had found the subject- 
matter o{ the Buit%o be under Es. 1,000, have sent it to the Munsif’s Court 
tckbe tried there; he had clearly jurisdiction to try it himself, and the fact 
that he did so try it is no ground of error in special appeal.” 

Concurring in thos^ xMalings, I consider that ss. 15 and 25, as also cl. (a), 
B. 57 of Aot XIV of 1882, refer to procedure only, and regulate the practfoe of 
the Courts, but do not deprive them of jurisdiction which they may otherwise 
possess. 

The suit which has occasioned this reference was originally instituted in 
the Munsifs Court, bat the Munsif, being of opio|on that it was beyond bis 
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jurisdiction, returned the plaint to be filed in the OoiWi ot the Subordinate 
Judge; it accordingly was filed in th^at CAirt ; Ho objection was then taken ; the 
Subordinate Judge bad jurisdictiofi to try the Suit, and he did try it. The appeal 
came before the same Judge that would have tried It had the original suit been 
decided by the Munsif, and neither party appears to have been prejudiced l)y 
the case having, under a misapprehension, been decided by the Subordinate’ 
Judge, who had more experience, and was holding a higher position in the 
judicial service than the Munsif, and the District Judge was, I think, right 
in declining to set aside the Subordinate Judge’s proceedings on the ground! 
of their being without jurisdiction. 

Mahmood, J. — I am of tlie same opinion; but I wish to explain briefly the 
manner in which my own mind has arrived at this conclusion. My brother 
BrodhURST has explained the circumstances of the suit. It was originally 
instituted in the Court of the Munsif, who returned the plaint under s. 57, cl. (a) 
of the Civil Procedure Code, because he held that the value of the subject- 
matter of the suit was more than Rs. 1,000, and, therefore, beyond his jurisdio- 
liion. No appeal was preferred from the*Munsif’8 order, [237] although it was 
appealable under s. 588 of th<? Civil Procedure Code, and the plaint was taken 
back by the plaintiff and filed in the Court of the Subordinate Judge. That 
officer accepted it, tried the case, and passed^ a decree. The decree was 
appealed to the District Judge, in whose Court the question was raised, 
practically for the first time, whether the Subordinate Judge had jurisdiction 
to try the suit, and this plea rested on the contention that the value of 
the subject-matter was less than Rs. 1,000. Such being the facts, the question 
referred to us is as follows: — “If by bond fide mistake of the parties, or 
under mistaken action of the Courts, a suit cognizable by a Munsif has been 
heard and determined by a Subordinate Judge, and the District Judge in 
appeal has refused to entertain the plea of defect in jurisdiction, is such refusal 
erroneous ; and, if it be, can it be made ground of second appeal in t^his 
Court ? ” I understand this question to raise two distinct points. The first, 
whfch I regard as most important, relates to the jurisdiction of the Subordinate 
Judge. In dealing with this point, it is necessary to refer to Act XVI of 
1868, and in particular to ss. 13, 15, and 16. Section 13 says : — “ Munsifs are 
empowered to try all original suits cognizable by tho Civil Courts, of which the 
subject-matter does not exceed in amount or value Rs. 1,000.” Section 15 
says “ Subordinate Judges are empowered to try all original suits 
cognizable by the Civil Cqurts, of which the subject-matter exceeds in 
amount or value Rs. 1,000, a*nd (if the Districlf Judge shall have referred 
them under the Code of Civil Procedure) suits of which the subject-matter 
is of any less amount or value.” These two sections leave no doubt that 
at the time when Act XVI of 1868 was passed, the Legislature intended 
that the jurisdiction of the Subordinate Judge should begin where that of 
the Munsif ceased : in other words, that the Munsif should have jurisdiction to 
try cases in which the value of the subject-matter did not exceed Rs. I,0d0, 
and that where the subject-matter exceeded that amount in valLie,»the case 
should be tried by the Subordinate Judge. This conclusion is §upported 
by the terms of s. 16, which says : — “ The Local Government may invest 
• any Subordinate Judge with the powers of a Munarif under s. 13, and may 
define and from time to time vary the locaPlimits within which such powera 
are to be exercised.” I understand from this that [238] unless the Sub* 
ordinate Judge was invested by the Local Government, under s. 16, wich the 
powers of a Munsif, he would have no jurisdiction in any case in which the 
subject-matter did not exceed in amount or value Rs. 1,000. Such was the 
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law in 1868, and I Hfive now^to condder how it was affected by Act Vt of 
187 L The important sections ki tha(i Act, ^ for the purposes of this reference, 
are ss. 19 ‘and 20. Section 19 says : — “ The'jurisdiction of a District Judge or 
, Subordinate Judge extend??; subject to the provisions in the Code of Civil 
PSTOcedure, a. 6. to all original suits cognizable by the Civil Court.” Section 2(T 
Isays : The jurisdiction of ^ Munsif extends to all like suits in which ftie 

amount or value of the subject-matter in dispute does not exceed Rs. 1,000.” 
Now it seems to me that in s. 19 the most important word is “ all** in the 
plirase “ all original suits ; ” and reading that section with s. 20, at is perfectly 
oiear that the object of the two sections was to create a jurisdiction in 
Cl Subordinate Judge concurrent with a Munsif in suits up to Rs. 1,000 in value, 
but not concurrent in suits of vxilue beyond Rs. 1,000. This was a distinct 
alteration of the law, and it is important to notice tiiat the rule contained 
in s. 16 of Act XVI of 1868 has not been reproduced in Act VI of 1871. An 
important part of the argument of the learned pleader for the appellant related 
to the effect of the words in s. 19 of the present Agt — ” subject to the provi- 
sions in thz Code of Civil Procedure, s. 6.” The Code there referred to is the 
Code of 1859, and we need nob consifler s. 6 of that Code, because it has been* 
reproduced, almost veibaiim, in the present Gk>de, in ss. 15 and 25. By 
cl. (2), s. 3 of the present Code it is provided that when in any Act passed prior 
to the day on which the Cod8 came into force, reference is made to the “Code 
of Civil Procedure,” such refer ^^rice shall be read, as f«,r as may be practicable, 
as applying to the ptesenb Code, or the corresponding part thereof. The 
question then is : — Reading s. 19 of the Bengal Civil Courts Act with ss. 15 and 
26 of the present Civil Procedure Code, is there any reason to hold that in 
suits of less value than Rs. 1,000 the jurisdiction of the Subordinate Judge 
is ousted, notwithstanding the general terrfts of s. 19 of the Bengal Civil 
Courts Act ? In other words, does the reference made by s. 19 to s. 6 of Act 
VlIT of 1859, and therefore bo ss. 15 and 25 of the present Code, make 
[239]bhe rule contained in ss. 15and 25 aruloof jurisdiction? Now, s. 15 says: — 

“ ifvery suit shall be instituted in the Court of the lowest grade competent 
to try -it,” and the important word here ib'' competent.** Section 25 says*: — 
“The High Court or District Court may .... withdraw any suit whether 
pending in a Court of First Instance or in a Court of Appeal subordinate to such 
High Court or District Court, as the case may be, and try the case itself, or 
transfer it for trial to any other such subordinate Court competent to try the 
same in respect of its nature and the amount or value of its subject-matter!” 
In this section again the word competent** occurs. I am of opinion that 
''competent means “ having jurisdiction” — that is, with reference to the pecu- ^ 
niary value and nature of the suits which the Court has power to try. It 
seems to me impossible to put any other interpretation upon the word, in either 
of the two sections which 1 have quoted. The language of s, 15 seems to me 
to dbntemplate that the Court " covipetent ** — that is having jurisdiction — to 
try the suit may be of more than one grade, beciuse the whole object of the 
fidCbion is to provide that the suit should be instituted in the Court “ o/ 
lowest grqfLe ** — a fhrase which would not have been employed if there were 
fiopt a higher Court possessing juri.sdiction to try blie suit ; in other words/ if the 
jurisdiction were possessed hy only one Court. Now, as to s. 25. The section 
.undoubtedly enables the High Court or the District Court to transfer a case . 
of less value than Rs. 1,()(T0 fronl the Court of a Munsif to that of a Stfbor- 
dinafce Judge who would be "competent ” — that is, would have jurisdiction — to 
try the suit. It is not that the act of transferring a suit confers jurisdiction ; 
but the existence of jurisdiction with reference to the nature and valtte of the 
suit is a condition precedent to the exercise of the |iower of transfer. If any 
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other view were to be taken of the sectioof it woirfd follow^hat the High Court or 
the District Court could transfer a suit ot^higher value than Bs 1,000, from the 
Court of a Subordinate Judge to that of a Muiisil^ This of course cannot be done, 
and the reason is that the Munsif’s Court is not ‘ oompetent that is, has no 
jurisdiction— to try suits of higher value than Rs. 1,000. From this leasoning ft 
folit)\VsS that on the one hand s. 15 of the Civil Procedure Code itself contemplates 
no di8tur-[240]bnnce of juiisdiction as provided by the Civil Courts Act; and on 
the other hand, its provisions, both in s. 15 and s. 25, proceed upon the implied 
ground that, whiKt the Munsif’s Court has no jurisdiction in suits of lugher 

value than Rs. 1,00 ), “ the jurisdiction of a Distiict Judge extends to all 

original sails cognizable by the Civil Courts.” These are the wonis of s. 19 
of the Civil Courts Act itself , but the section says that the rule as to jurisdic- 
tion therein contained is subject to the provisions of the Civil Piocedure 
Code, and on this ground it is contended by the learned pleader for the 
appellant that 15 and 25 of the Code must be considered as part and parcel 
of Act VI of 1871, and tlieiefore foim a rule of jurisdiction, and that the edect 
is to limit the jurisdiction of the Suh(^rdinate Judge to suits of \yhich the 
Subject-matter exceeds Rs, 1,000 in value.* But, in my opinion, this contention 
has no force. I have alread> tw plained that the two sections of the Civil Pioce- 
dure Code cannot be understood todistuib the lule as to jurisdiction contained 
in the Civil Courts Act, so that the circumstances that they are referred to in 
the latter Act falls far short of substantiating the aigument for the appellant. 
Any other view of the matter would go to show that Act VI of 1871 made abso- 
lutely no alteration in the law as it was contained in Act XVI of 1868. This 
indeed is what the learned Pandit has contended for, but I have already said 
enough to show that it is impossible, after comparing the two statutes, which 
are in pan materia, to airive afany such conclusion. My own view is that 
8. 19 of Act VI of 1871 reteis to the Civil Procedure Code merely as a matter of 
convenience. Section 15 of the Civil Procedure Code is a rule of procedure, not 
of jurisdiction ; and whilst it lays down that a suit shall he instituted m the 
Court of the lowest grade, it does not ou-^t the jurisdiction of any Court ot a 
higher grade. In order to fortify his argument the learned Pandit call^jd our 
attention to s. 57, cl, (a) of the Civil Procedure Code, which lays down that the 
plaint shall bo returned to ho presented to the pioper Court, “ if a suit has been 
instituted in a Court whose grade is lower or higher than that of the Court 
competent to try it, where such Court exists, or where oo option as to the selection 
of*a Court is allowed by law,” The vfonl'' competent"' occurs in this section 
also, and I interpret it in the same manner as m [241] ss. 15 and 25. Tfie 
provision is no. doubt imperative, but it is m^^rolv a matter of procedure, 
and does not affect the question of juiisdicbion. It simply repeats in another 
form the rule contained in s. 15 of the Code. The learned Pandit, however, 
■contends that the language of the clause goes to show that there is only one 
Court ''competent" is, which has jurisdiction — to try the suit. The 

contention, though plausible, has no real force, because, in the first place, the 
section is not referred to in s. 19 of the Civil Courts Act; in the second pla^e, 
it cannot be read irrespective of s. 15 of the Civil Procedure^Code, and bearing 
this iti mind, there can be no doubt that the cliuse is only a rule of procedujre 
and does not atlect the question of jurisdiction. * ^ 

This conclusion is the same as that of the learned Judges who tried the 
cases in the Calcutta High Court which have* been ^ited by my learqed brother 
Bbobhubst, and I entirely agree with theopinions which those learned Judges 
expressed. My answer to the reference upon the first point, therefore, is^ that 
the Subordinate Judge had jurisdiction to try the case, although the subject- 
matter of it may be less than Rs. 1,000 in value. 
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I wish to refer for a moinent to smother part of the argument of the learn- 
ed Pandit, He referred to s, 6'of Acf XI ,of 1866 (the Mufassal Small Cause 
Courts Abt), and asked us whether a Subordinate Judge could dispose of a suit 
^ -yyhich was cognizable in Courts of Small Causes. Now, the section describes 
the nature of suits. which are cognizable by such Courts, and then there is a 
most important section which goes fai to furnish an answer to the question^ut 
by the learned Pandit, Section 12, which is imperative, says : — “ Whenever a 
Court of Small Causes is constituted under tJiis Act, no suit cognizable by such 
Court sliall be heard or determined in any other Court having jurisdiction within 
the local limits of the jurisdiction of such Court of Small Causes.” We are 
not direutly concerned with the eflect of this section. I have quoted it in 
order to show that the analogy upon which the argument of the learned Pandit 
proceeds has no weight in connection with the matter now before us. The 
language of tlie section is difierent to that of s. 15 of the Civil Procedure Code, 
and I should be disposed to say that whilst the latter section is merint [242] to 
be imperative upon the parties, the terms of the formq)r section would go to show 
that theule therein contained is imperative upon the Courts and affects their 
jurisdiction. Indeed, reading s. 12 of the Small Cause Courts Act with s. 26 
the Civil Couits Act itself, it seems to me that the ordinary Civil Courts do not 
possess the jurisdiction of a Court of Small Causes unless they are especially in- 
vested with such jurisdiction*by the Local Government. Section 1 1 of the Civil 
Procedure Code is the genera’ section conferring jurisdiction upon the ordinary 
Civil Courts, and the jurisdiction so conferred is subject to the last part of the 
section, and in the case of the Small Cause Courts the limitation upon the 
general rule is contained in s. 12 of \et XI of 1865. It is true that under 
8. 25 of the Civil Procedure Code a suit may be transfeired from a Court of Small 
Causes to one of the ordinary Civil Courts, ^i^ovided that the latter Court is 
competent to try tlie same in respect of its nature and the amount or value of 
its subject-matter; ” but this can be done not because the mere act of trans- 
ferring would confer jurisdiction, bub because the language of the statute in the 
last paragraph of the section expressly provides that “ the Court trying any 
suit withdrawn under this section from a Court of Small Causes shall, for the 
purposes of such suit, be deemed to be a Court of Small Causes.” But for 
this express provision of the law 1 should have been disposed to hold that 
because s. 12 of Act Xh of 1865 ousts the jurisdiction of the ordinary Civil 
Courts in certain cases, no such case could be transferred under a. 25 of the 
Civil Procedure Code from a Small Cause Court to an ordinary Civil Court. 
These observations satisfy me that there isnorea^l analogy between s. 12 of the 
Small Cause Courts Act ai«3 s. 15 of the Civil* Procedure Code, and it does # 
not follow that if the one is a matter of jurisdiction, the other should be a 
matter of jurisdiction also. 

• The second point is ; “—Assuming that the Subordinate Judge had no juris- 
diction to try the present suit, could the plea of want of jurisdiction bo taken 
fqir the first time in first appeal, or in second appeal ? 

Wh^tl have Already said upon the first point disposes of the second. The 
trial by a Subordinate Judge of a suit of which the subject-matter is lerfs than 
Rs. 1,000 in value, is not an assumption by him of a jurisdiction which be 
does not possess, but is, at^the most, [243] an irregularity of procedure on his. 
part. I would not willingly sa^ anything which encouraged people to think 
that they were at liberty to choose whether they would enforce their remedies 
in tlie Munsif’s or in the Subordinate Judge’s Court. But at the same time I 
must hs y that the institution of a suit in a Court of higher grade than the Court 
which islcompeterit to try it, is not a question either as to the iurisdiotion nr 
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affecting the merits of the case. It is a^uestion of the %ind provided for by s. 
678 of the Civil Procedure Code, ^nd tile irregularity is not one which affects 
‘ the merits of the case or the jutisdiction of*the Court," within the meaning 
of that section. It only remains for me to add* that if the irregularity did 
aff^t the jurisdiction of the Court, the plea could, I think, bQ entertained fdr 
the first time at any stage, provided that thertf were on the record sufficient 
material to substantiate it. 

Duthoit, J. — The questions raised by this reference have been argued in 
the following order: — 

(a) Has a Subordinate Judge, or has he not, jurisdiction to hear and 
determine a “ Munsif’s case ’* not referred to him for trial by a superior Court ? 

(b) .If (a) be answered in the negative,* then is a District Judge or is he 
not, bound to entertain in first appeal the plea of defect of jurisdiction ? 

(c) Supposing (6) to be answered in the affirmative, and (a) in the nega- 
tive, then, if a District Judge refuses to entertain the plea of want of juris- 
diction, is his refusal, or iarit not, a valid ground of second appeal to this Court ? 
• As regards the first of the questions^thus stated, it has been coiilended on 
the one hand, that jurisdictiojj to liear a “ Murisif's case " is given to a Subor- 
dinate Judge by the terms of s. 19 of the Bengal Civil Courts Act (VI of 
1871) ; that jurisdiction can be ousted only by express provision of law, which 
in this case does not exist ; that in the analogous case of Mufassal Small 
Cause Court jurisdiction, this principle has been recognized (s. 12, Act XI of 
1865) ; that in the case of the Presidency Small Cause Courts not only 
has the principle been recognized as regards suits, the value of the subject- 
matter of which does not exceed Rs. 1,000, but in Small Cause Court suits of 
greater value the High Courts [244] have concurrent jurisdiction {c/. s. 12 of 
the Letters Patent, Calcutta High Court, and Act XV of 18B2) ; and that the 
intention of the Legislature appears to have been to allow to District and 
Subordinate Judges a concurrent jurisdiction with Munsifs in “ Munsif’s cases," 
and to District and Subordinate Judges a concurrent jurisdiction in Subordiaate 
Judge’s cases, but at the same time to protect defendants from being needlessly 
harassed, by providing District and Subordinate Judges (by s. 15 of tKe Civil 
Procedure Code) with the means of exercising a discretion as to what suits, 
cognizable by an inferior Court, they should, and what they should not, accept 
for trial in their own Courts. 

• On the other hand, it is contended that the jurisdiction conferred by s. 19 of 
Act VI of 1871 is not conferred absolutely, but is made subject to the restrictions 
imposed on it b>; the Code of’Qivil Procedure ; thaf the terms of s. 57 (a) of Act 
XIV of 1882 constitute an express provision of the law, ousting (except under 
the provision of s. 25) the jurisdiction of Subordinate Judges in “ Munsif’s cases," 
wherever a Munsif’s jurisdiction exists; that the case of the Presidency Small 
Cause Courts is not truly analogous, because (s. 638, Act XIV of 1882) s^. 57 
of the Code of Civil Procedure does not apply to High Courts ; and that* the 
intention of the Legislature was, while preventing Subordinate Judges fr:gm 
throwing open their Courts to suitors who might prefer to, use them to using 
those -of Munsifs, to allow at the same time to the superior Courts, for reasons 
which they might think sabisfacti^ry, power to refer for trial any oause tft a 
Court of higher gr^de than that primarily competent to try it. 

• Neither of these arguments appears to me to ffe correct as a whole. The 
truth appears to me to lie between them. Taking it together (c/. s. S, Act XIV 
of 1882), I read the law thus : — 

The jurisdiction of a District or Subordinate Judge extends to all original 
suits cognizable by the Civil Court. The jurisdiction of a Munsif extends to 
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all like suits in which the amount or ’^lue of the subject-matter does not exceed 
Es. 1,000 (ss. 19 and 20, Act Vt of 1571). . Every suit shall be instituted in 
the Court* of lowest grade competent to try il; (s. 15, Act XIV of 1882;. If a 
t suit has been instituted id a Court whose grade is higher than that of the 
CJourt competenit to try it, the plaint shall, where such Court exists, 

" be returned to be presented td the proper Court (s 57, Act XIV of 1882). The 
Bfigh Court or District Court mav withdraw any suit, and try the suit itself, 
or transfer it for trial to any subordinate Court competent to try the same in 
respect of its nature and the amount or value of its subject-matter (s. 25, A&t 
XIV of 1882). 

High Courts, in the exercise of their original jurisdiction, are not subject 
to the provisions of s. 57 of the Code of Civil Procedure, but District and 
Subordinate Judges are bound by them ; and I fail, with reference to those 
provisions of the law, to understand how a Subordinate Judge, in whose Court 
a suit cognizable by a Munsif (where a Munsif’s Court exists) has been filed, can 
have any option as to returning the plaint, as soon as.the fact that the suit is a 
Munsif'a.case " has been ascertained. There is a marked distinction between 
the terms of s. 53 of the Code of Civil Procedure and those of s. 57. The word^ 
at or before the first hearing ” are absent front s. 57, and instead of * may 
be*’ rejected, etc , we have in s. 57, as in s. 54, the words “ shall be.” T can 
only understand those words as an instruction which the Court is bound to 
follow. And if this be so, they are a restraint upon jurisdiction, and it is no 
more open to a Subordinate Judge to proceed with the hearing of a suit which 
he has ascertained to ho a “ Munsif’s case ” (there being a Munsif with jurisdic- 
tion to try it), than he would be if the plaint were written upon paper insuffi- 
ciently stamped, and the plaintiff, within a time fixed by the Court, failed to 
supply the deficiency ; or if it was ascertained that the cause of action did not 
arise, etc , within the limits of his local jurisdiction. In the case of the in- 
sufficiently stamped plaint, the Subordinate Judge would be bound to reject it; 
in the other two cases, be would, as it seems to me, be hound to return it. I 
am*unable therefore to agree with the view taken by the learned Chief Justice, 
that the effect of the concurrent jurisdiction of Subordinate Judges and Munsifs 
is to allow to a Subordinate Judge discretion as to accepting or not accepting 
for trial by himself suits cognizable by the inferior tribunal. And I find it 
impossible to believe that it can have been the intention of the Legislature to 
allow such a discretion. The institution fee and the pleader’s fees are the samp, 
whether the suit be heard and determined in a [ 246 ] Munsif’s or in a Subor- 
dinate Judge’s Court, and the diffe»’ence between process fees payable in the 
one Court and in the other so trivial that a plaintiff would not be deterred, 
by a refusal of the Court to allow as costs on this account more than the fees 
payable in the Court of low^er grade, from bringing his suit in the superior Court, 
No one who is conversant with the administration of civil justice in the interior 
of this part of India would find it difficult to imagine the case of a Subordinate 
Judge readily admitting into his own Court, if he w^ere allowed to do so, munsifi 
litiftation. It is obvious that such an event would materially detract from the 
usefulness of the Munsif, and it seems to me that it was to prevent the possi- 
bility of such a state of things that s. 57 Act XIV of 1882 was enacted. 

When, however,! reach the point of the effect of the neglect by a Subordinate 
Judge to return the plaifit in a " Munsifs case,’* I am practically of the same ^ 
opinion as the learned Chief Justice. 

A Subordinate Judge who failed to reject or to return the plaint in' 
the oases set out above would, I consider, be guilty of misconduct, and, 
on failure to furnish satisfactory explanation, would be liable to censure and 
to departmental punishment. But then the analogy between the three 


166 



MAZHAB H0SAIN &c. [18841 l.L.R. 7 ^11 247 ' 

analogous oases which I have noticed tlhove would, I think, cease, and each of 
the three cases would be governed by dilfcinct*provisions of the law\ The suit * 
for the institution of which the ‘proper fees had not been paid would have 
to be dismissed in the terms of s, 10, and, if decreed**, would probably have to be, 
Siaposed of in appeal in the terms of s. 12 of the Court Fees Act, 1870. The 
suit in which the cause of action did not arise within \he local limits of the’ 
jurisdiction of the Subordinate Judge would have to bedismissed, and, if decreed, 
would have to be dismissed in appeal, with reference to the terms of s. 578 of 
the Code of •Civil Procedure and to those of s. 18 of Act VI of 1671. But 
the decree in a suit cognizable by a Munsit would not, in my judgment, be liable 
to be reversed in appeal for want of jurisdiction in the Subordinate Judge : for the 
jurisdiction was there, though it ouglit not t© have been exercised. And this 
view of the matter is.l think, consistent with the received canon of construction, 
that unless the Legislature uses negative words, or words showing an intention to 
treat tlie observance of a rule of procedure [247] as essential, the rule will 
ordinarily be treated as a.diiection only. “ Where,'’ writes Sir P. B. Maxwell 
(Maxwell Oil the Intpipretatioii of Statutes, 2nd Edition, p 459), "tl>e prescrip- 
*tions of a’statute relate to tlie peifoiriiaftco of a public duty, and to affect with 
invalidity acts done in rieglect^^f tliem would work setious general inconvenience 
or injustice to persons who have no control over those entrusted with the duty, 
without piomoting the essential aims of the Legislature, they seem to be 
generally understood as mere iristiuctions for the guidance and government of 
those on w'hoin the duty is imposed, oi, in other words, as directory only. The 
neglect of them mav be penal indeed, but ic does not affect the validity of the 
act done in disiegard of them,’* In this instance the plaint was originally 
filed ill the Court of the Munsif, but it was returned by the Munsif to be 
presented in the Court of thh Subordinate? Judge. To send the plaintiff 
back at this stage of the proceedings to the Munsil’s Court would surely be 
most inequitable. 

My answer then to the question put to the Full Bench must be that the 
rcfjjsal of the District Judge to entertain the plea of defect in jurisdiction, in 
the circumstances stated, is not, in luy opinion, erroneous, hut coirect.* 

NOTES. 

£ As regards the jurisdiction of Civil Courts, see also (J§99) 23 Mad., 367 ; (1886) 8 All,, 

438 ; (1890) 14 Mad., JH3 ; (1892) 15 Mad., 241 ; (J898) 18 A.W.N., 241 ; (190G) 8 Bim. L. 
it., 516. The objection to jurisdiction may be raised at any stage ; — {J887) 12 Bom., 165 ; 
(1897) 23 Bom., 22.] 


167 



248 


SHBORAJ »AI », 


^ [ 7 AU Mn 

The lith Dibember, 1884. 

* Present :* 

Sib W. Comer PetiJeram, Kt., Chief Tustioe, Mr. JasTics 

OLftFiEj D, Mr Justice Brodhubst, Mr. Justice i 

Mahmood and Mr. Justice Duthoit. 

Slieora] Rai Plaintiff 

versus 

Kashi Nath and others Defendants.' 

Ctvtl Procedure Code, ss. 13, 45— Res judicata —MaWer directly and 
substantially in issue — Meaning of suit ’ in s. 13. 

S sued K for four bonds alltging that the same hid been satisfied K had formerly 
sued S on of those bonds S had alleged^in defence of thit suit that those two bonds, as^ 
also the other two, had been sUisfud It wis decided in that suit that not one of the bonds 
bad been satisfied 

Held, by PETHERAM, CJ , and OLDFILLD, BkODHURST, and DUTHOIT, JJ., that 
the only issue in the former suit wtirh had to be decided being whether the bonds on which 
that suit was brought hid been sitisfied or not, the second suit was, under s IS of the 
Civil Procedure Code, res juduata onl> in respect of those bonds*, and not in respect of the 
other two bonds. 

The Couit which tried the former suit had not jurisdiction to tr> the subsequent suit. 

ia«] Per MAHMOOD J — This being so, if the wofd “ suit ” in s 13 wore taken literally, 
it might, with some plausibilitj , be contended, thit there was no res judicata in respect of 
any of the bonds. The word ‘ suit,” however, rau*t be understood to mean such a matter 
as might haie formed the subject of a s^pirite -lUit independently of the special provisions 
of the Civil ProceJure Code, such a^. s. 45, which enables the pluiitiff to unite several causes 
of actiou in one and the same suit • . 

Adopting this interpretation, it w is clear thit the two bonds which were the subject of 
the former ‘^uit could not bo allowed to form the subje t of litigibioii again 

As to the other two bonds, which wore not the subject-matter of the former suit, they did 
not, in the former ^uit, constituPe a “matter directly and hubstintially in issue,” within the 
meaning of s. 1‘3 , and even if they were “directly and substantially .n issue,” the decision 
m the former suit would no" support tb< vied ol les judicata bi cause the Court which tried 
that suit ' i-i j ot a Court of jurisdiction competent to tr^ •the mbsequent suit in which the 
plea was raised. * 

The plaintiff in this case sued the defendants for the delivery of four bonds* 
two dated the 7th Pus Badi 1285 fasli, and the other two dated, respec- 
tively, the 12th Pus Badi and the 3id (Jhait Badi 1285 fasli. He claimed on 
the ground that the bonds hid been paid It appeared that the defendants 
hadformerly sued the plaintiff on the two bonds dated the 7th Pus Badi 1285 
fash. The plaintiftihad set up as a defence to that suit that he had paid those 
bonds as ^vell as the other two bonds, dated, respectively, the 12th Pus’Badi 
and* the 3rd Chait Badi 1285 fash. The Gcfhrt bv winch that suit was heard 
(Munsil/ fixed as a poit^t foi decision ** whether the honda m suit and other 
bonds have been satisfied of not. ’• On this point it decided that the plairftiff 
had not paiu the defendants anything in respect of the bonds, and it gave the 

* Second Appeal No 167 of 1884, from a decree of R J. Leed^, Esq , Di-^triot Judge of 
Gorakhpur, datpd tho 15th December 1883, affirming a decree pt Eai Eaghunath Sahai, 
Subordmate Judge c( Qoiakhpur, dated tho Slst March 1883. 
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defeod’ants' a decree. This decree was affirmed, by the Subordinate jidge 
on appeal. 

The defendants set up as a d^ence to th^‘ present suit, inter alia, that 
the question whether the bonds had been paid was res judicata. Both the 
lower Courts allowed this defence. 

In second appeal the plaintiff contended in his memorandum of appeal that, 
inasmuch as the value of the subject-matter of th6 present suit exceeded the 
pecuniary limits of the jurisdiction of the Court which decided the former suit, 
nothing which that Court decided could operate in the present suit ns res ;udi’ 
cata. The Divisional Behch (Mahmood and Duthoit, JJ.) hearing the appeal 
[ 249 ] referred the case to the Full Bench, the ORDER OF REFERENCE being as 
follows : — • 

The suit from which this appeal has arisen was instituted in the Court 
of the Subordinate Judge, with the object of recovering four bonds executed at 
‘different times by the plaintiff in favour of the defendants. The suit was 
valued at Rs. 2,025, and the allegation upon which the suit was based was, 
that the plaintiff had already liquidated the debts to which the bonds related. 

’ “ It appears that on a former occasion the defendants had sued the plain- 

tiff on two of the bonds now in question, and had obtained a decree on the 
11th March 1882, from the Court of the Munsif, who, with reference to the 
valuation of that suit, had jurisdiction to decide that case. In that case the 
plaintiff had set forth in defence the same allegations as those on which he 
has now come into Court, and the issue raised in that case was identical with 
the one raised in this suit. The issue was in that case decided against the 
plaintiff by the Munsif, and the judgment was upheld in appeal by the 


Subordinate .ludge on the 27th July 1882. 

“The Subordinate Judge, whilst holding that the present suit was barred 
by reason of the judgments in the former litigation, entered into the merits of 
the case, and dismissed the suit. On appeal, the learned District Judge upheld 
the decree, and declined to enter into the merits, holding that the suit was 
barred by s, 13 of the Civil Procedure Code, and for this view he has relied 
upoh the ruling of this Court in Palihuan Singh v. Hisal Singh, I. L. R., 4 
All., 55, and the ruling of the Calcutta High Court in Run Bahadoor Singh, 

V. Lucho Kooer, I. L. R., 6 Cal , 406. ^ i 

“ The plaintiff has preferred tiiis second appeal, and Mr. Gonlan, who has 
appeared on his behalf, contends that the former suit having been disposed of 
hf the Munsif, the finding in that case could not operate as res judicata, so 
as to bar the present suit, the valuation of which exceeds the jurisdiction of 
the Munsif. In support of h4s, contention, the learned counsel ci^s the recent 
Privy Council ruling in the case of Misir BaghohMial v. Sheo Baksh Singh, 

1, L, R., 9 Cal, 439 : L. R„ 9 Ind. Ap., 197. 1 1 . 

“The point raised in this case is, no doubt, of considerable importance 
and involves much difficulty. The ruling of this Court [280] m the case of 
Pahlwan Singh does not appear to have much application to this case, because 
the Court which had decided the former suit was competent to try the subse- 
quent suit wherein the plea of res judicata was raised. In the present case 
Courli which decided the former suit was the Court of tde Munsif, who, by 
reason of the pecuniary limits of his iurisdiction, would not have been competent 
to entertain tlie present suit. The ruling of the Calcutta High Court,. cited bj 
the- learned District Judge, is, however, apphcablp, and supports the '“ 0 ^ 
the law taken by him. But the rule laid dovju in tnat 
the ruling of the Privy Council cited by Mr. 

Lordships in interpreting s. 13 of the Civil Procedure Code vAct X of .1877J, 
held th£i the words “ Court of competent jurisdiction ' included the meai mg 


« At.I*.— 23 
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thaj^ the first Conrjjmusfc aot hav^been precluded by the pecuniary limit of 
its jurisdiction from deciding the question raised in the subsequent suit wherein 
, TBS pidicata was pleaded as a ear, and th^ before the plea could hold good the 
two Coftrts must possessjurisdiction concurrent as regards the pecuniary limit 
^as well as the subject-matter. 

“ In considering the question it is important to notice that the bony of 
s. 13 of the Civil Procedure Code of 1877 has re-appeared in a modified form in 
the present Code, and the change of diction is very considerable. As the section 
stands, it would seem that no adjudication can form the basis of the plea of 
res judicata, unless the Court which decided the former suit would be competent 
to decide the suit in which the plea is raised. In the present case, out of the- 
four bcaids to which the suit relates, two have already been the subject 
of adjudication bv the Court of the Munsif ; but that Court would not 
be competent to try the present suit. The question then is, whether the 
present suit, at least so far as it relates to the two bonds, is not subject to 
the rule of rps judi''at(i 1 The language of s. 13 of the present Code is so 
general that it seems doubtful whether it is not applicable to the present case. 
We feel, 'Ni owe ver, some difficulty in adopting such a view^ The present suit, ^8 
a whole, is undoubtedly beyond the pecuniary lipiits of the Munsif's Court, but it 
is so because the plaintiff, availing himself of the provisions of s. 45 of the 
Civil Procedure Code, has jqjned several causes of action, and has thus included 
[261] in the suit the two bonds already adjudicated upon in the former suit 
in the Muiisif’s Court. 

“In view of these considerations we refer the following questions to the 
Full Bench : — 

“ Is the present suit wholly or partially governed by the rule of res 
judicata, by reason of the former adjudicaticm between the parties?*' 

Mr. T. Conlan and Munshi Sukh Ham, for the Appellant. 

Mr. C. Dillon and Munshi Kashi Prasad, for the Respondents. 

Mr. T. Conlan — The decision of the Munsif in respect of the bonds on 
which the suit in his Court was brought cannot affect the bonds in respect of 
which^ there was no claim in his Court. [MahmoOD, — Do you not contend 
that, even in respect of the bonds that were sued on in the Munsif's Court, 
there is no res judicata, inasmuch as the Munsif could not have tried the 
present suit in respect of aJl the bonds ?J No ; I do not. I confine my argument 
to the bonds which were not sued on in the Muiisif’s Court. • 

Munshi Kashi P,asad, — There was an appeal from the Munsif’s decree; 
the Sul orrLnate Judge affirmed his decision.^ "Even if the Munsif was not 
competent- to try the present suit, the Appellate Court was. Therefore there 
exists everything which goes under s. 13 of the Civil Procedure Code to make 
a mo^tter res judicata. IDUTHOlT, J. — The matter as to the bonds not in suit 
was not ‘directly ” in issue. 1 The issue framed by the Munsif shows that 
that matter was “ directly ” in issue. 

The following judgments were delivered by the FULL BENCH: — 

^ Petheram, J, — We are all agreed that the District Judge is wrong in 

holding tl;iat there is res judicata as regards the whole of the suit. * The 
difficulty has arisen from a misconception a»to what was in issue in the former 
suit and what w’as alleged in evidence in that suit. The^only issue in that • 
issue \\a8. whether the tVo^honds^sued on had been satisfied. To prove this 
the defendwit adduced evidence showing that all the bonds had been satisfied. 
The Munsif found chat the defendant had not paid anything. But the only 
question which the Munsif had to decide was, whether the [252] two bonde 
sued on in his Court had been paid. The answer to* the reference should 
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therefore be that the suit, as regards tho;^ bond';, is res judicata, but nc^ a 
regards the other bonds. ^ 

Oldfield and Bpodhurst, JJ., concurred. 

Hahmoodf J. — The point raised by the argument of the learned counac 
for tlfo appellant is simple, and I am anxious to explain that 1 should not hav 
been a party to the reference had I not thought that his contention before th 
Divisional Bench was tliat the plea of res judicata was not applicable in respec 
of ^ny of the bonds. The question now seems to be confined to the bond 
which were no’t the subject of the former suit, and in determining th 
question I only wish to add a few words to what the learned Chief Justice hni 
already said. The rule of res nidicata is regulated in this country^ by th< 
language of fe. 13 of the Civil Procedure Code The body of that section it 
thus worded : — “ No Court shall try any suit or issue in which the matter diiectlj 
and substantially in issue has been directly and substantially in issue in f 
former suit between the same parties, or between parties und<^r \\hon' 
they or any of them claim, -litigating under the same title, in a Couit of juris- 
diction competent to try such suhsf^quent suit, or the suit m which suph issue 
has been subsequently raised, and has been heard and finally decided by such 
Court.” There can bo no douBt that all the bonds aie subject of dispute in th€ 
present suit, and it is obvious that the Munsif who disposed of the former suit 
is not a Court of jurisdiction competent to try <uch sul sequent suit, or the 
suit in which such issue has been subsequently raised,” within the meaning 
of the section. It seems to me, therefore, that if the word “ suit ” wtre taken 
literally, it might with some plausibility he contended that there is no 
judicata in respect of any of the bonds. In my opinion the w^ord “ suit” as 
it occurs in s 13, must bo understood to mean such a matter as might have 
formed the subject of a sopaiato ^uit independently of tlie special provisions of 
the Civil Procedure Code, such as &. lo, whieh enables the jdaintill to unite 
several causes of actirin in one and the same suit. Adopting this interpretation, 
it is clear that the two bonds which were the subject ol the former suit 
carwiot be allowed to form the sahject of litigation again, and the circum- 
[263] stance that the plaintiff has joined them in the present litigation will 
not enable him to obviate the plea ol res judicnta. 

As to the rest of the case, that is the c>ther two bonds which vere not the 
subject-matter of the former suit in the Munsif’s ^ourt, the answer is clear. 
I hold that those bonds did not in that suit constitute a matter directly and 
substantially in issue,” within the meaning of s 13 of the Code, although tliey 
were discussed as a matter ot evidence ; and that even if they were “ directly 
and substantially in issue,” I should say tliat the-finding of the Munsif would 
not support the jilea of res judicata, because the Munsif w^as not a Court of juris- 
diction cam])etent to trv the present suit in which the plea has been raised. 

I am, therefore, of opinion that the present suit, so far as it relates to the 
two bonds which formed the subject of adjudication in the former suit, is barred 
by the rule of res judicata, and the rest of it is not so barred. 

Duthoit, J., concurred in holding that the suit was res judicata onlyjn 
respedt of the bonds on which the former suit was brought.' 


NOTES. 

r Rnn also flOOB 28 Bom , 338 at 339 ; (1885) *8 All., 324 ] 
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Tne IStly December, 1884. 

I Pbesbnt : 

' Sir W. CoftfER Petheham, Kt., Chief JasTicE, 

Mr. Justice Oldfield, Mr. Justice JBrodhukst, 

• • MR; Justice Mahmood, and 

Mb. Justice Duthoit. 

Tota Ram Decree-holder 

versus 

Khub Chand Purchaser.* 

Execution of decree — Sale in executicn— Order disallowing objections 
iQ sale — Order confirming sale — Appeal — Civil Procedure Code, 
ss. 311, Slil, 313, 314, 588 (id). 

Per PetherAm, O.J., acd OLDFlEr.D, BrodhubsTj and DUTHOIT, JJ,— -An order 
passed uij^er the first clause of s. 312 t of the Civil Procedure Code, after an objection m^e 
under the provisions of s. 311 has been disallowed, is appealable under art. (10) of s. 688. 

Per mahmood, J. — An application made under i. 311 can be disposed of only under 
3.312, and if the Court rejects the objection to the sale the order must be regarded as an order 
‘‘refusing to set aside a sale of irunoveable property” under the first paragraph of 8. 312, 
and therefore appealable as falling under the purview of art. (16) of s. 588. 

Lalman v. Rassu Lai, Weekly Notes, 1882, p. 117, and Ratan Kuar v. Lalta Prasad, 
Weekly Notes, 1883, p. 178, dissented from by MAHMOOD, J. 

This was a reference to the Full Bench by Mahmood and Duthoit, JJ. It arose 
out of the following facts. A decree- holder, [254] in the execution of whose 
decree certain immoveable property had been sold, applied, on the 3rd October 
1883, to have the sale set aside. The main ground of this application was 
that one Khub Chand, having purchased the property in question from the 
judgment- debtor, had proposed to the decree- holder, on the day the execution- 
safe took place, to pay the amount of the decree, if be would remit Rs.‘'50; 
that the decree-holder consented to this arrangement, and upon this intending 
purchasers believed that a sale would not take place ; that Khub Chand left 
the decree-holder on the pretence of bringing the money ; but instead of doing 
so, went to the place of 5alc and purchased the property himself for a very 
inadequate price. The Court executing the decree (Munsif of Etawah), by*an 
order da-.ed the 18th December 1883, rejected the application, and, by a subse- 
quent order, dated the following day, 19th Deceihber, confirnied the sale. 

The decree-holder appealed to the High Court from the order of the Munsif, 
dated the 18th December 1883, rejecting his application to set aside the sale, 
making the judgment-debtor and Khub Chand, the purchaser at the sale, 
respondents to the appeal. The appeal came for hearing before MaHMOOD 
arfd^DUTHOIT, JJ, 

* *First Appeal No. 26 of 1884, from an order of Pandit Kashi Narain, Munsif of ElUwah, 
dated the 18th Decemiicr 1883, 

t[Sec. 4312: — If no such application as is mentioned in the last preceding section be made, 
iSffoot of Objection beinp "*■ application 9c made and the objection be diaallowed. 

disallo»^e!l ind Court shall pass an order confirming Jthe sale as regards the 

V^rties to the suit and the purchaser. • 

If such application be made,* and if the objection bo allowed, the Court shall pass an 
order sotting aside the sale. 

No suit to set aside, on the ground of such irregularity, an order passed under this 
of its being allowed »®ction shall be brought by the party against whom such order has 
^ ’ been made. ] 
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On behalf of the respondent Khub Chand preliminary objeotion^was 
taken, that the order of the 18th Decem&er 1883, was not appealable, being 
the order by which the decree- holder^ objection's! to the sale were disallowed, 
and not the order confirming the sale. The learned Judges, with refei^ence to 
this objection, referred the following question to the Full Bench : — “Is or is 
not fin order, passed under the first clause of s. 312 of the Code of Civil Proca-^ 
dure, disallowing an objection made under the prov/sions of s. 311 of the Code 
of Civil Procedure, appealable under art. (16) of s. 588 of the Code.” 

* Babu Baroda Prasad for the Respondent Khub Chand. — The order dis- 
allowing objections to a sale is not made appealable by the Code. [The Court 
amended the question referred in manner following : — “ Is or is not an order, 
passed under the first clause of s. 312 of the^Civil Procedure Code, lifter an 
objection made under the provisions of s. 311 of the Code of Civil Procedure 
has been disallowed, appealable under art. (16) of s. 588 of the Code? ”] 

[258] Lala Lalta Prasad, for the Appellant. 

The following judgments wore delivered by the Full Bench : — 

Petheram, C.J. — My answer to the question referred to us as amended 
is in the affirmative. ' 

Oldfield, Bpodhupst and Buthoit, JJ., concurred. 

Mahmood, J. — I am of the same opinion as the learned Chief Justice ; but 
as one of the Judges who referred the matter ti) the Full Bench, I wish to 
explain the reasons which led to the reference. S. 311 of the Civil Procedure 
Code provides for cases in which either “ the decree-holder, or any person whose 
immoveable property has been sold ” in execution of decree, may apply to the 
Court, raising objections to the sale, and praying that it may be set aside. 

8. 312 confers the power upon the Court either to reject the application, in 
which case the sale is confirmed*, or to allow the objections, and to set aside 
the sate. Then comes s. 313, which provides for cases in which the purchaser 
is also entitled to pray for setting aside the sale, and the same section 
empowers the Court to grant oV reject the application. S. 314 says that “ no 
8 al 9 « of immoveable property in execution of a decree shall become absolute 
until it has been confirmed by the Court.” 

Now, reading these sections together, it would seem that the most con- 
venient coarse for the Court would be to dispose of all objections to the sale in 
one and the same proceeding, and to confirm the sale by the same order, if all 
the objections have been rejected. But the usual practice of the Courts in the 
Mufassal is to take up the objections, whether they are raised by the decree- 
holder, the judgment-debtor, .or the auction-purchaser, and to dispose of them 
separately, and Afterwards to pass an order confirming the sale, if the objections 
have already been disallowed. There are two rulings of this Court—Lu/man 
V. Rassu Lai, Weekly Notes, 1882, p. 117,— and Batan Kuar v. Lalta Prasad^ 
Weekly Notes, 1883, p. 178, — in which it has been held that an order dis- 
allowing objections to a sale was not an order under the first parngraph, of 
8, 312, so as to make it appealable under cl. (16) of s. 688, Civil Procedure 
Code, and that the only order appealable was that which confirmed the »ile, 
within the meaning of s. 312 of the Code. The accuracy 6f these two rulings 
was doubted by me [256] in th^ unreported case of Baldeo Singh v. Aztm- 
Unmsesa Btbi, First Appeal from Order No. 1 of 1884, which was disposed of on 
tbeilOth June last, but the exigencies of that case^did not require my passing 
a dissentient order. 

In the present case the question arose because the appeal has been preferred, 
not from an order confirming the sale under s. 312, but from an order disallow- 
ing objections to the sale ; so that if the two rulings of this Court to which I 
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bftvl referred W6re to bo adopted, the appeal would not lie uude? ol (16) of 
s 688 of the Code This was the reason why the question was referred to the 
Full Bench. 

Wfth due respect to the two rulings of this Court to which I have referred, 
I am unable to at^iee in the rule therein laid down I am of opinion that an 
application made pnders 311 cm ba disposed of only under s 312, and If the 
Couit rejects the objection to the sile, the oidei must be regarded as an order 
“ lefusing to set aside a b ile of iinmove ible property ’* under the first paragraph 
of b 312, and theiefore appe liable as falling under the puriipw of cl (16i of 
8 588 of the Civil Procedure Code 


NOTES 

[ Sco iiUb (18S8) 10 All , 506 at 510 1 
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CIVIL HEVISIONAL 

The 16th Demither, ISS4 
‘ Preslni 

Mr Justice Oldfield and Mr Justice Mahmood 


Ganga Pi as id .Plaintiff 

versus 

Chandrawati and anothei • Defendants * 

Assignment of rent of land — Sun by asswnee against tenant — Jurisdiction — 
Civti and Revenue Coutls— \ct Xllnf (A" W P Rent 4ct)t s 93 id) 

*A suit by the pnrs jii, to whom i Undholdcr his assigned rents pliable to him by tenants, 
for the , recovery ot tho raonoj so ahsigncd is i uit c gni/ible m the 0i\il Courts and not 
in the Revenue. 

This was an applic ition to the High Court for the exercise of its nowers of 
revision under s 622 of ‘the Civil Procedure Code It appeared that the 
proprietors of an eight anna share m a village called Puchar were indebted 
to the plaintiff in this suit in the sum of Rs 500 By an instrument, dated 
the 8th 1881, executed by the delitors, they assigned to the plaintiff 

Rs 109, the aggi agate yearl\f .amount of rent piyahle to them by certain tenants 
[287] (the lents psyibl© by tho tenants being speoihod), and agreed that he 
should satisfy the debt by collecting the rents spocihed for ten harvests This 
instrument was signed by the tenants whose rents were assigned, and they 
agieed therein to pay their rents to the plaintiH, and, if instead of doing so, 
they paid them to the /amindars, that they should be liable to pay them a 
seecnd time Tho pUintitf brought the present suit against two of the tenants 
to recover the amoffat of rent payable by them respectively in respect of certain 
harvests The total amount which he soughkt to recovoi was Rs 33. The suit 
was insbjtdtoil in a Civil Court The Court of First Instancy gave the plaintiff 
a decree foi Rs 33 On afipjal by the defendants the Appellate Court set aeide 
the decree apd dismissed the smt, Tioldmg that the suit was not cognizable in 

• Applictitjop No 237 of 1884, for revision, under s 622 ol the Civil Procedure Code of 
an order ot G R C WUhama, Eaq , Deputy Oommissiouer of Jhansi, dated the 24th 
June 1384 
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the Oifil Courtis, being one to recover rent;, and therefore cognizable exclusively 
in the Bevenue Courts. It observed ae V>llows : — “The fact of the tenants 
having been parties to the in8trumen,t»by which tjie debtors assigned their rents 
to their creditor, on which the plaintiff apparently relies, treating them 
as common sureties, cannot, in my opinion, affect the nature of the assign- 
ment! I therefore rule that the suit ought to have boeri instituted under 
cL (a), s 93 of Act XT! of 1881.” 

The plaintiff applied to tlie High Court for revision, contending that the 
Appellate Court, was wrong in holding that ilie suit was not cognizable in the 
Civil Courts. 

Babu Jogindro Nath Chaiidhii^ for the Plaintiff. 

The Defendants did not appear. • 

The Court (Oldfield and Mahmood, JJ.) delivered the following 

judgment : — 

Oldfleld, J. — The suit is cognizable in the Civil Courts, being for a sum of 
money, namely rents, assigned to the plaintiff. The decree of tlie Appe>lat 0 
Oeurt is set - aside, and it is directed to dispose of the appeal on the in^its. 

^ Application allowed. 


NOTES 
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[268] FULL BENCH. 

The noth December, lHh4. 

. Present: 

•• 

Sir W. Comer Petheuam, Kt , Chief Justice, Mr. Justice Oldfi^li 
Mr. Justice Bkodhuhst, Mr. Justice Mahmood 
and Mr. Justice Duthoit. 

» 

• Sheoratan Kuar and others Defendants 

vcism 

A/Ia L I I'kt&l TCiinr DluinfifiF ^ 

• * • • 

Pre emption — Simple mortgage — “ Transfer ” — Wa]ib-ul-arz — Mortgage — 
Chaige — Act IV of 16b^ (Tiansfer of Propcitg Act), ss. 68, 100. 

The wajxb^uUarz oi a village gave a right of pre-emption to co sharers on a transfer 
(inttJeal) by sale or mortgage (rahuf by a co-sharer of “ rights dud intorests ” (halckiyatT- • 
Per PETHEBAM, C.J., that, as a simple mortgige, as defined in s. 58 of the Transfer of 
Property Act, 1882, by giving a right to sell, transfers an interest in tho property mortgaged, 
a Bimplo mortgage of his share by a co-sharer created a right of pre-emption und^ the terms 

of the wajib-uUarz, • , 

. Per MAHMOOD, — The circumstance that possession had not been transferred to the 
mortgagee was one which had no bearing on tbe ^uostioij whether a right of pre-emption 
Arose under the terms of the waiib-ul^ay z in the case of a simple mortgage. • 

* Second Appeal No. 1308 of 1883, from a decree of R. J, Leeds, Esq., District Judge of 
Gorakhpur, dated the 6th July 1883, reversing a decree of Rai Raghuoath Sahai, Suoordinatc 
Judge of Gorakhpur, dated the 24th July 1B82, 
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Arke word **intikal,*^ as us/^ in Hindustani /has the broadest meaning ^in ooimeotion 
with “ alienation”, “convey anoe”, “assignment”, or “transfer” o! rights in immoveable 
property. c ^ 

Th^ word “ hakkiyat ” means rights and interests, in the legal sense of the phrase. The 
^ word ‘‘ rahn is a generic word indicating all that is included in the English word “ mort- 
gage,*’ and is «iot Ijmited to usufructuary mortgages, but includes simple mortgages also. 

When general words are used in a document, they must be understood in a general sense, 
unless they are accompanied by any expression limiting or restricting their ordinary meaning, 
or unless such limitation or restriction arises from necessary implication. 

The words “ iniikaV\ “ hakkivaV\ and '^rahn ” in the wajib^uUarB^ioxxid be understood 
only in the most general use. 

“Mortgage,’’ as understood in Indian Law, includes simple mortgage as well as 
usufructuary, and one is as much a ‘ transfer of an interest in specific immoveable property” 
as the other. 

A simple mortgage is a “ transfer ”, being the transfer of the right of sale. 

Held, therefore, by MAHMOOD, J.. that a right of pre-emption accrued under the terms 
of the waiih-uUarz in the case of a simple mortgage by a co-sharor of his share to a “stranger.” 

Per i^RODHUEST, J.. that one of the entries in a statement showing the transfers which 
had taken place in the village at or about the time the icajib-uUarz was £259] framed, which 
statement was connected with the wnjib-uUarz , relatad'to a simple mortgage, from which it 
appeared that it was the intention that the co-sharers should have the right* of pre-emption 
in all cases of mortgage, whether usufructuary or otherwise, and therefore a right of pre- 
emption accrued under the terms the wajtb-ul-arz in the case of a simple mortgage. 

Per DUTHOIT, J., that a pre-emptive right was raised by the terms of the wajib-ul-ar» 
only upon the occurrence of a transfer of a share in the property of the mahal, and a simple 
mortgage was not a transfer of property. 

Oldfield, J— The word “ transfer ” used in the toajih-uZ-rtrs was not intended to 
refer to a simple mortgage, but to mortgages where possession of the property passes to 
the mortgagee. 

The obligors of a bond for the payment of money covenanted as follows To secure 
this money, wo have mortgaged a five gandas share out of a ten gandas share in each of the 
villages, &c. So long as the principal amount with interest is not paid, the hypothecated 
share will not be sold or mortgaged to any one.” 

Held (PetherAM, C.J.. dissenting) that the bond created a simple mortcane 

Per PethebAM, C.J, That the bond gave the obligee a charge only on the property. 

This was a reference to the Full Bench. The facts which gave rise to it 
were as follow On the 5th August 1881, the proprietors of 5 gandas shares 
in certain villages executed a bond for Rs. 1,597 in favour of Sheodihal Kuar 
and cerl-iin other persons, Mahajans, the terprs of which, so far as they are 
material, were to the following effect “ Now the total sum due to the aforesaid 
Mahajans is Es. 1,597 : we promise and agree to pay this sum, principal 
together with interest at 2 per cent, per mensem, on the 3rd May’l882 • we 

shall pay in full the principal together with interest at the aforesaid rate • to 

secure this money we have mortgaged (rahn) and hypothecated (must agrak) a 
6 gandas share out of a 10 gandas share in each of the mauzas Barigaon and 
M4lhipur, with this condition, that so long as the principal amount with interest 
is not p^d to the aforesaid bankers, the hypothecated share shall not be sold 
or mortgg,ged to any one, and if we do so, .such act shall be invalid • we have 
therefore executed this hypothecation-bond that it may be of use when > 

In Juno 1882, Mahipjil Kuar, who was a co-sharor in the same thak in 
which the share to which this bond related was situated, brought this suit asainst 
the proprietors of the share and the obligees of the bond. He alleged inter 
alia, that the transaction, which appeared from the bond to be a mortcsfia 
was really a sale, [263] and the persons in whose favour the bond was executS’ 
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who’ weje not; oo-sharers in the vitlaglo, were«in possesion ; and he claimed 
possession of the share, by right of pr^emptjf)n, and prayed that possession 
might be awarded to him eifchea as a vended or a mortgagee, according to 
the nature of the transaction. The right of pre-emption claimed was based on 
the wajib-uUarz of the village. The clause in that document relating to tl^ 
right of pre-emption is set out in the order of reference. The defendants, 
obligees of the bond, set up as a defence to the suit, inter alia, that possession 
of the share had not been transferred to them, the transaction not being a sale 
o^ usufructuary mortgage, but being, as evidenced by the instrument, a simple 
mortgage, and that a transfer by simple mortgage did not give rise to a right of 
pre-emption under the terms of the loajib-ul-arz. The Court of First Instance 
(Subordinate Judge) dismissed the suit, homing, with reference to the terms 
of the instrumer* »hat it created a simple mortgage, and that a transfer of that 
nature was not a transfer of the share, within the meaning of the wajih-uUarz, 
On appeal the District Judge held that the terms of the wajib-ul-arz covered a 
transfer by simple mortgage ; and, after remanding the case for the trial of 
certain issues, eventually gave the plaintiff a decree. The defendants appealed 
to the High Court, again raising the question whether, under the teAis of the 
wajib-ul-arz, the plaintiff ha(J a right of pre-emption in respect of the transac- 
tion evidenced by the instrument of the 5th August 1881, The Divisional 
Bench before which the appeal came for hearing (Straight, Ofifg. C.J., and 
Mahmood, J.) referred the case to the Full Bench, the order of reference, which 
was dated the 7th May 1884, being as follows ; — 

“ This appeal has arisen from a suit for enforcement of pre-emption in 
respect of the rights conveyed under the deed of Sawan Sudi 10th, 1288 fasli 
(6th August 1881). The deed is not very clearly worded, but both the lower 
Courts have rightly held that# the contract therein contained constitutes 
hypothecation or simple mortgage, and that under the deed the defendants, mort- 
gagees, have nob been placed in possession. The Lower Appellate Court has 
also found on the evidence that at the time of the execution of the deed, the 
plaintiff ‘ was recorded co-sliarer in the same thok as the mortgagors, and bad 
therefore, under the terms [ 261 ] of the wajtb^ul-arz, a preferential right of pre- 
emption as against the mortgagees.' These findings, which cannot bo questioned 
in second appeal, furnish a complete answer to the third ground of appeal which 
impugns the finding of the lower Court as to the preferential right of the 
plaintiff. 

* “ But, as his main argument in support of the appeal, the learned Pandit, 

who has appeared on behalf of the appellants, insists that, under the terms of the 
wajib-uUarz, which governs tlie property in suit, m^ere hypothecation, unaccom- 
panied with possession, does not give rise to a claim for pre-emption at all ; 
and he contends that the Court of First Instance, which dismissed the suit, 
laid down a sound proposition of law in holding that transfer of possession 
is an essential element of the right of pre-emption, and without such transfer 
the plaintiff pre-emptor has no right to sue, no transfer of possession having 
yet taken place.’ 

“This contention renders it necessary to examine# closely the terms 
of the wajih-uhar^, which relate to pre-emption. Section 5 of that*document 
may be thus literally translated*: — ‘ According to the proportion oi the land 
or share in possession, every sharer has the power of^ transferring property by 
means of sale and mortgage. But it is a coridition^that, at the time of transfer, 
whosoever may be desirous of transferring property, then first ‘his nearest 
sharer will be entitled, and in case of his refusal, the transfer will be made in 
favour of other sharers in that thok, and in case of their refusal, in favour of 
sharers in the other thok, and when all these refuse or decline to give the proper 
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price, then the transfer may* be in favour of others, and then no sUarar 

will have the right of pre-emption.’ ‘ 

“ Now the argument on behalf of the appellants proceeds upon the assump- 
tion that the word ' mortgage ’ irahn) must be understood to mean only 
‘tnortgage with possession’ {rahn bit kabza), and that the word ' trans|er ’ 
{iniikal) must be understood in the limited sense of such an alienation a« by 
its very nature conveys the right of possession to the transferee. In support 
of this contention the learned Pandit has brought to our notice the interpreta- 
tion placed upon this very clause of the wajib-ul^arz by a Division Bench of 
this Court (Oldfield and Brodhukst, JJ.) in the case [262] of Achhaibar v. 
Sheoratan Kuar and others (S. A. No. 1260 of 1883, decided on 4th May 1883), 
in which the learned Judges observed that * the terms of the wajib^uL-arz do not 
give a right of pre-emption when property is merely hypothecated as security 
for a debt, and there is no transfer of possession of the land.’ 

** Having considered the point so raised, we have some difficulty in accept- 
ing the interpretation so adopted, and as the terms of the loajib-ui-arz in this case 
regarding the right of pre-emption are probably similar to the wording of the 
pre-emption clause of the wa^ib-uP-arz of many other villages in thesfi 
Provinces, we think that the question is sufficiently important to be decided by 
the whole Court.” 

“We refer the following question to the Full Bench : — 

“ With reference to the terms of the tvajib-ul-arz in this case, does the right 
of pre-emption arise by simple mortgage or hypothecation in which there is no 
transfer of possession of the land.” 

Pandit Ajudhi Nath and Kashi Prasad, for the Appellants. 

The Senior Government Pleader (Lala Jnala Prasad) KnA Bishambar Nath^ 
for the Eespondent. 

The Full Bench delivered the following judgments : — 

Duthoit, J. — A pre-emptive right is raised by the terms of the tvajib-uharz 
in this case only upon the occurrence of a transfer of a share in the property of 
the*mahal ; and a simple mortgage, or mere hypothecation, is not, in my judg- 
ment, a transfer of property. 

A transaction between borrower and lender by which, as in the case before 
us, the only covenant by the borrower, as regards the land, is that he will not 
sell cr mortgage it elsewhere until the loan is repaid, is, in this part of India, 
commonly styled a “simple mortgage,” and is so described in Mr. Macpherson’s 
work on The Law of Mortgage in Bengal and the North-Western Provinces, ed. 
1868, p, 10, By such a transaction the land is pledged as collateral security only. 
Its effect is t o create a charge upon — not to transfer — the property. The latter 
effect can only result from such a transaction when the mortgagee has put his bond 
in suit, has obtained a decree upon it, and has executed his decree by bringing 
[263] the property to sale ; and when that event occurs, the pre-empting co- 
sfcfafer has his remedy. The transfer of the property may thus be long delayed, 
especially in the case of a loan conditioned for a term ; and it is conceivable 
tlrft meanwhile the co-sharers might remain in ignorance of the mortgage 
transaction. Certainly their communal relations would be in no way affected 
by it. The reason of the existence of a pre-emption clause in the administra- 
tion-paper of a village is the avoidance of the unpleasantness which is likely 
to result from the intrustor^of a stranger into the commune ; and I fail to see 
how a mere hypothecation can give rise to such unpleasantness. 

My answer to this reference must be in the negative. 

Brodhurst, J.— With reference to the definition of simple mortgage, as 
given iu Mr. Maopherson’s work on Mortgages, and ins. 58 of the Transfer 
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Property Act, the deed of Sawan Sudi 10tli,*‘1288 fa-pli (5th August 1881), 
which was considered by the par ties to tne suitjto be a deed of hypothecation or 
simple mortgage, was, I think, lightly held^by the lower Courts ^nd by the 
referring Bench of this Court to be a deed of that description . 

^ Along with the wajtb-ul-arz, prepared 22 years ago, is a statement show- 
ing the transfers that had, at or about that time^ taken jjflace m the village in 
question, and that statement is, together with the wajib-ul-arz, referred to in 
the settlement officer’s order of the 15th August 1862. One of the entries in 
the statement seems clearly to relate to a simple mortgage, and from these 
connected documents, which I now have had translated, 1 am satisfied that 
it was the intention that the co -sharers should have the right of pr^-emption 
in ail casps of mortgage, whether usufructuary or otherwise, and my answer 
to the reference is therefore in the affirmative. 

Oldfield, J. — Eeferring to the bond with reference to which the right of 
pre-emption is claimed, 1 find that it declares that a sum of Es. 1,597 has 
been borrowed and is due to the obligee, and the obligors bind themselves to 
pay this sum with interest on a certain date, and they covenant as f 9 llow 8 : — 
To secure this money, we have mortgaged a 5 gandas share out of a 10 gandas 
share in each of the villages JBarigaon and Malhipur. So long as the principal 
amount with interest is not paid to theaforesaid bank-[264]ers the hypothecated 
share will not be sold or mortgaged to any one, ^nd if we do so, such act will 
be invalid ; we have executed this hypothecation-bond that it may be of use 
when needed.” 

This instrument is drawn up in a not uncommon form, and is of a 
character which 1 believe has always been recognized by our Courts as creating 
a simple mortgage. 

The Transfer of Property Act has now defined a mortgage to be “ the 
transfer of an interest in specific immoveable property for the purpose of secur- 
ing the payment of money. advanced or to be advanced by way of loan, an 
existing or future debt, or the performance of an engagement which may give 
rise to a pecuniary liability ; ” and a simple mortgagee is defined to be — “Where, 
without delivering possession of the mortgaged property, the mortgagor binds 
himself personally to pay the mortgage-money, and agrees, expressly or 
impliedly, that, in the event of his failing to pay according to his contract, the 
mortgagee shall have a right to cause the mortgaged property to be sold and the 
proceeds applied, so far as may be necessary, in payment of the mortgage- 
money, &c. 

The right of causing the mortgaged property to be sold is to be exercised 
by recourse to ’the Civil Court, as is indicateS by ss. 85 to 90 of the Act, 
except in the cases mentioned in s. 69. 

It appears to me that the instrument comes within this definition of a 
simple mortgage. It transfers, as I think, an interest in immoveable property 
for the purpose of securing payment of money lent, which the borrower binds 
himself personally to repay ; and there is impliedly a power given to cause J}he 
property to be sold to satisfy the debt, and the fact that th^j right of sale roust 
be exercised through the Civil Court makes no difference ; the terms of pledge 
and mortgage used necessarily Hmply a right of sale over the* property, 
for the obvious intention of pledging the property as security ‘for the 
debt is that the debt should be realized by iis sale^ and the instrument would 
be meaningless and the intention of the parties would be defeated <5n any other 
construction of it. 

The case of Shib Lai v. Ganga Prasad, I, Ij. E., 6 All., 551, may be 
referred to show that the Full Bench of this Court has held an instrument 
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£ 265 ] of a similar chsuTacter 1 6' ‘Operate to create a simple mortgage within" the 
meaning of the Transfer of Pr/iperby Act. 1 hold, therefore, that the bond 
creates a^simple mortgage; biio I am ndwertheless unable to bold that the 
plaintiff has a right of jxre-emption in respect of it under the wajib-ul-arz. 
Bbat document gives a right of pre-emption in respect of transfers by mortgage, 
but we have to See what was^in tended by such transfers, and I think the wbrd 
used, which is translated “ transfer,'* was not intended to refer to a simple 
mortgage, but to mortgages where possession of the property passes to the 
mortgagee. The object was to exclude strangers from coming inland meddling 
with the estate, and this does not happen in a case of simple mortgage. 

When the property is ultimately sold under the order of the Civil Court, a 
right of pre-emption will arise, and the object of the shareholders can be obtained. 

It seems, therefore, probable that the parties to the luajib-ul-arz had in 
view cases of mortgage where possession of the property was transferred to 
the mortgagee, and I believe our Court has in many other oases placed this 
construction on similar terms in the wajib-uUarz> The answer to the reference 
should be in the negative. 

Petli'6ram, C. J. — The question which has been referred to the Full Bencht 
does not, in my opinion, arise in this case, and before the answer can be given, 
the question must, I think, be amended. The question which does arise in 
the case is, whether, having regard to the nature of the security created by 
the bond dated 10th Sudi Sawan 1288, and the terms of the wajib-ul-ar^, any 
right of pre-emption arose in the borrower's co-sharers upon his executing the 
bond. The answer to this question depends on whether the security created 
by the bond was a mortgage or a transfer within the meaning of the tvajib-ul- 
In my opinion it was neither the one nor the other. 

By 8. 58 of the Transfer of Property Act of 1882, a mortgage is defined to 
be a transfer of an interest in property for the purpose of a security, and a 
simple morcgage, which is the lowest form of security which can be defined as 
a mortgage, is defined bo be w here the borrower binds himself to pay the loan, 
Qtud^gives the [266] lender a power to sell the property and pay himself in the 
event of the loan not being repaid when it becomes due. This transaction 
clearly includes the transfer of an interest in the property, as it transfers 
the right to sell it from the borrower to the lender. 

A reference to s. 100 of the same Act shows that, according to the law of 
this country, immoveable property may be made the subject of a security by a 
transaction which may not be a mortgage, i.c., by a transaction which do6s 
not transfer to the lender any interest in the land itself. The question then 
comes to tins — Does the bopid in question, either expressly ox impliedly, give 
the lender himself any right to cause the property to be sold ; or, in other words, 
to sell it himself, as, if it does not, it transfers no interest in the property, and 
is not a mortgage but a charge. I am unable to see that any such right is 
or§£^ed or given by the bond ; it is evident that no express right is created, and 
therefore it only rejnains to inquire whether one arises by implication from 
th^nature of the transaction. I think that it does not. The strongest words 
in favour of such an implication are “ mortgaged” and hypothecated,” and 
they must be read together with the other words by which the borrower agrees 
nottoselkor mortgage the property to anV other person until the bond is 
paid off r The meaning gf this appears to me to be that the land is to remain 
in the hands of the bon owei* subject bo a charge upon it in favour of the lender, 
and, if thia*is the correct view, certainly no power to sell by the lender can 
be implied from such a state of things. It follows then that, in my opinion, 
the transaction in question amounted to a charge only, and not to a mortgage or 
ttansfer, and that the question as amended must be answered in the negative. 
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It may ‘be well to add that, in my view of th« law, a'^imple mortgage, within the 
definition of the Transfer of Property Act, 1882, 58, would create a right of 

pre-emption under the terms of the w^iib-ul arz^ because by giving the right to 
sell, it would transfer an interest in the property ; but* as I have before said, ^ 
I do not think that question arises in the present case. 

Mahmood, J. — The question referred to us relates to the interpretation 
of the 5th clause of the toajib’Ul-arz, a document which was executed in the 
Hindustani language by the co-sharers of the village at the time of the 
settlement of revenue. The clause relates [267j to the exercise of the right 
of pre-emption, and, in interpreting the words of the clause, it seems to me 
necessary to bear in mind the nature of the right for which the clause provides. 


Sitting as a Judge of this Court, I have on more than one occasion expressed 
the view, that the rule of pre-emption owes its origin in India to the influence 
of Muhammadan Jurisprudence, which for centuries governed the administra- 
tion of justice in this country. Though originally a mere rule of law admi- 
nistered by the Courts, pre-emption has been adopted as a custom by village 
ooipmunities in various parts of India. They have in some respects alWed the 
incidents of that right, but such alteration has almost invariably been in the 
direction of strengthening the rfght, removing its limitations, and extending it 
far beyond the original contemplation of the rule of J^uhammadan Law. That 
law limits the exercise of the right of pre-emption strictly to cases of sale, 
whereby the ownership of property passes from one person to another ; but in 
adopting the right, the village communities in India, prompted most probably 
by that feeling of exclusiveness and immiscibility of character which the Hindu 
system of caste and joint family has engendered in the Indian mind, have 
extended the rule of pre-emption po mortgages of all kinds and even to ihika 
leases, as is exemplified by some of the cases to be found in the reports. 
Bearing these matters in mind, it seems to me that the case now before us is 
only another illustration of the tendency to which I have referred . for here pre- 
emption is claimed, under the terms of the wajib-iil-arz, in respect of a transaQ- 
tion which, being only a simple mortgage, falls far short of sale, and does not 
involve the transfer of possession of the property to which it relates. It is true 
that in his plaint the plaintifl alleged that under the mortgage possession had 
been made over to the mortgagee, and the question has been decided against him 
by both the lower Courts. But the transfer of possession is by no means a 
condition precedent to the exercise of the right of pre-emption, even under the 
strict rule of Muhammadan Law, — a rule which, as 1 have already said, has been 
adopted by village communities by removing many of its restrictions. I am 
therefore of opinion that the circumstance that possession has not been trans- 
ferred to the mortgagees is a circumstance which in itself has no bearing upon 
the decision [268] of the question now before us. So long as the wajib-ul^arz 
provides the right of pre-emption in cases of all kinds of mortgage, the Courts 
must give effect to the terms of that document regardless of the question 
of possession. 

This brings me to the consideration of the main question now before us. 
What is* the exact meaning of the clause of the wajib-ul~arz ? Does it give a right 
of pre-emption in respect of simple ifiortgages? The clause runs as folto^vs : — 
*• According to the proportion of the land or share in p 9 ssession, every sharer 
has the power of transferring rights and mteresCs by means of^sale and 
mortgage. But it is a condition that at the time of transfer whosoever may 
be desirous of transferring rights and interests, then first his nearest sharer 
will be entitled, and in case of his refusal, the transfer will be made in favour of 
other sharers in that thok, and in case of their refusal in favour of sharers 
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in the other thoh, and wherf'all th^e refuse or decline to give the propeV pried, 
then the transfer may be piade in favour of otherst and then no sharer 
will h|bve the right of pre-emption/** * *In deciding this point it seenas to 
» me necessary to determine the exact meaning to be attached to three important 
t words occurring in the clause of the wajtb-ul-arz^ viz., intikal** 

" hakkiyat” and I' rahn ** and in determining their meamng, it 

seems to me that we are noc called upon to enter into a philological discussion 
as to the origin and primary meaning of these words. The object of 
interpretation of documents of this nature is to ascertain the exact intention 
which the parties thereto had in using those words ; and bearing this in 
mind, we are concerned only with the meaning of these words as they 
are used in the language -of Hindustan. Now [2693 as to the word 
* ' iniikal” the learned Pandit who has argued the case on behalf 

of the appellants insists that the word necessarily implies the passing of 
possession by virtue of an alienation ; because, as he contends, the word 
is derived from the Arabic root naki ’* (^^), which means change of place. 
I do Mt dispute the philology, but if the primary meaning of the root were 
to be tlie guide of interpretation, H seems to me that the word a’s used in ttiis 
country would become meaningless in the majority of documents wherein it 
occurs ; because, even according to the argument for the appellants, a 
usufructuary mortgage amounts to an ** zniikal (transfer) of immoveable 
property. Now if the primary meaning of the word is accepted as the guide 
of interpretation, I have only to say that, when the owner of immoveable 
property executes a usufructuary mortgage, the property does not move, in 
the literal sense of the word '' nakly* from one place to another, and that it 
does not therefore change places in the sense in which the learned Pandit 
interprets the word “tnti/caZ.” It is not ’contended that the word is used in 
the wajtb‘ul-arz in any sense peculiar to the locality where the document was 
executed ; and I therefore take it that it is to be interpreted in the sense in 
which it is usually employed by the people of Hindustan. And taking this 
view of the matter, I have no hesitation in saying that the word ‘ intikal^* as 
used^in Hindustani, has the broadest meaning in connection with “ alienalion** 
** conveyance,'* “ assigmnent” or “ transfer ” of rights in immoveable property. 
I will not undertake to say which of these English words is the nearest 
equivalent, bub I can sa^ that, whichever of these words has the widest possi- 
hie meaning, that word is the true equivalent of the Hindustani word 
intikal\" at least I am not acquainted with any word which has a broader 
meaning in the sense of transfer of interest in immoveable property. 

• * t 

Now as to the word hakkiyat” the word is derived from the Arabic 
root “ haq ” ((3^) the primary meaning of which is “ truth.” But it is not by 
that primary meaning of the word that I would interpret the laajib-ul-arZt for 
the word kaqf as it is used in Hindustani, means “right,” and “ hakkiyat ” 

, * The original of the clause was as follows : — 

^ 

1^ ‘ ^ y, ill j 

He Ai (kc. ^ JLa^l A4iU 4 
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means that which is the subject of right, .^lamelyi" rights and interests, in the 
legal sense of the phrase. Then the word “ r^hn ’* j) which is another Arabic 
word. [270J But we are not concerned with the^ meaning which it has among 
Arabians or under the Muhammadan Law. The only question we are concerned 
with is, what is the meaning of the word in the Hindustani language in which 
the clluse of the wajib-ul-arz has been framed ? It is to Hce as clear as the 
meaning of any word of my own language, that the word “ rahn ” is a generic 
word indicating all that is included in the English word “ mortgage," as I 
understand the q^pression. The word is certainly not limited to usufructuary 
mortgages, but includes simple mortgages also — the former being in Hindustani 
rahn bit kabza^*' and the latter ''rahn btla kabza" in other words, if the 
nature of the mortgage has to bo specified, the expression *\vith possession"' or 
without possession"" has to be employed to qualify the general expression 
''rahn "" or mortgage. 

Now I take it as a rule of construction that when general words are 
employed, they must be so understood, unless they are accompanied by any 
expression limiting and restraining their ordinary meaning, or unless such 


linaitation or- restriction arises from necessary implication. I have already 
said that neither the word ‘ inti^al "" nor the word “ rahn "" can be understood 
in this document in any sense other than the most general ; whilst the word 
“ hakkiyai '* has an equally general signification. Such being the view which 
I take of the meaning of these words, it becomes necessary for me to consider 
their effect with reference to the law of India. And upon this part of the case 
I have only to say a few words, because the codified provisions of s. 58 of the 
Transfer of Property Act (IV of 1882) have explained the law as it has always 
been in this country, I need not read that section ; but I will only say that 
mortgage," as understood in the Indian law, includes hypothecation or 
simple mortgage without possession, as well as usufructuary mortgage, which 
carries with it the right of possession, and that the one is as much “ transfer 
of an interest in specific immoveable property " as the other, and that the 
purpose of both forms of mortgage is to secure the payment of money advanced 
as a ‘loan to the person executing the mortgage. In my judgment in the 
case of Gopal Pandey v. Farsotam Das, I. L. R., 5 All., 121, to whicfi the 
learned pleader for the respondent referred in the course of his argu- 
[27l]Iment, I dwelt at some lengtli upon the conception which I have of the 
form of transfer known in India as hypothecation or simple mortgage without 
possession, I need not repeat what 1 then said, but I may briefly state 
the conclusions at which 1 then arrived, and to which I have ever since 
adhered. In this case we are hot concerned with what is called an “ English 
mortgage" in India. We have only to see w^hether the transaction now before 
US, which is one of the Indian simple mortgage, is in any jurisprudential sense 
distinguishable from usufructuary mortgage, so as to place the latter under the 
category of “ transfer " of an interest in immoveable property, and to excludp^ 
the former from such denomination. 1 am anxious to address myself to this 
question, because an important part of the argument of the learned pleader fo|f^ 
the appellants proceeded on the ground that, under the traneaction which we 
are now considering, nothing was actually ''transferred."" Now, accotdingto 
my conception of legal rights, owifership is simply the aggregate eum of 
certain rights whicU constitute its component elements. Among those are 
the rigl^ts of possession and enjoyment of produce and the right of sale ; in 
other words, a full owner of immoveable property has the power to* alienate 
the right of possession and enjoyment of produce, as well as the power of 
transferring to another person the right of sale. It seems to mo then that, 
wh^n the owper of property borrows money or incurs any other pecuniai y 
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obligation, and, as stecurity ‘hr the due performance of his engagement, gives a 
right in immoveable property as security, he may convey to his creditor such 
one ov more elements of ovShaership asr <would secure the fulfilment of the 
pecuniary obligation. When he conveys the right of possession and enjoyment 
of produce, it is a usufructuary mortgage; when he, whilst remaining in possea- 
son, transfers the- right of^sale, the transaction amounts to a simple mortgage 
in India. In both cases the transaction involves the transfer of someone or more 
of the component elements of ownership ; in both cases the transaction amounts 
to a tramfer, called mortgage, because in both cases the object of the transacybion 
is to secure the discharge of a pecuniary liability by transferring an interest 
in immoveable property. The purpose of the transaction in both cases is 
absolutely identical, though tjie modus operandi for securing that purpose is 
different. [272] In the case of a usufructuary mortgage, the mortgagee obtains 
possession and realizes profits towards payment of the mortgage debt ; in the 
case of a simple mortgage his right consists of achieving the same result by 
bringing the property to sale by such procedure as the law of the land provides. 
In some cases, such as those described in s. 69 of the Transfer of Property Act 
the mortgagee may sell the property by private sale : in other cases (and tiiis 
is the rule of simple mortgages in India) his pnly way of selling the property 
is to go to the Court to obtain an order for sale. I am of opinion that this 
distinction between the tv^o forms of mortgage to which I have referred does 
not place them under different categories, for my conceptions of jurisprudence 
convince me that both must be classed under the genus of ^wra in re aliana^ 
or estates carved out of the full ownership of property, the object, namely, 
security of immoveable property for the performance of a pecuniary obligation, 
being in both cases identical. For those reasons 1 hold that a simple mortgage, 
such as the one now before us, falls within, the contemplation of the clause of 
the wajth-^d-arz which we are now considering, and that the right. of pre-emption 
accrued under that clause to the plaintiff in this case when the simple mort- 
gage, of which ho complains, was executed by one of his co-sharers in favour 
of a “ stranger,"' in the sense in which that word is understood under the law 
of pre-emption. •* 

T wish to say a few words more on a minor point which was suggested 
in the course of the argument. It was said that a simple mortgage in this 
country can never result in sale without the intervention of the Court ; that 
when such a mortgage is enforced there must be a decree of Court ; that such 
decree would be executed by auction-sale ; and that at such auction-sale 2 co- 
sharer like the plaintiff could enforce a right of pre-emption under s. 310 of the 
Civil Procedure Code. niay be so, but .it does not seem to me to have 

the least effect upon the determination of the question now before us. Provi- 
sions somewhat similar to those of s. 310 of the Civil Procedure Code are to 
be found also in s. 188 of the Land Revenue Act (XIX of 1873), but these 
^^atubory provisions confer pie-emptive rights wholly independent of the terms 
01 the wa]ib-ul aiZy and I should say that they apply equally to cases in which 
^Jhe village community has entered into no such compact regard- [278] ing pre- 
emption as in th<3 present case. In the present case wo are not concerned with 
the statutory pre-emptive rights of a bidder at an auction -sale either in execu- 
tion a decree or for arrears of Govefnment revenue. We are concerned 
only with the rights of a co-sharer under the specific term^ of the wajib-ul-ar^^ 
which imposes restrictiens on the transfer of interests in the lands-of the 
village. * Moreover, we are not called upon to decide whether the policy of the 
rule of pre-emption in the form in which it is here claimed and provided by 
the wajib-ul-arz is in itself wise. The wajib-ul-arz is admittedly binding upon 
e.11 co-sherere— certainly upon the parties to the present suit— and if that 
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doeumenf provides pre-emptijn in resi^ct of'bimple mortgages, as I hold 
that‘it does, we are bound to give effect ro its terras. 

My answer to this reference il^ln the aflSrmative. 

NOTES. 

1 1. As regards the right of pre-emption, this was follcMred in (]diB5) 7 All,, 343 ; see also 
(1891) 11 A.W.N., 186; (1908) 4 A.L.J, 814. 

II. As regards the meaning of * mortgage *, see also (1890) IS All., 28 ; (1888) 13 Bom,,. 
90 ; (1889) 14 Bom., 377 ; (1896) 20 Bom.i 408 ; (1898) 12 C.P.L.R., 26. 

III. As regards the history of pre-emption in India, see also (1885) 7 All., 775 ; (1869) 
All., 234.J 
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APPELLATE CIVIL. 

The 22nd December, 1884. 

Present : 

, Mr. Justice Oldfield and Mr. Justice Mahmood. 

Nainsutch Rai Plaintiff 

versus • 

Umadai Defendant.* 

Arbitration — Setting aside award — Corruption or misconduct of arbitrator — 

Bevocniion of submission to arbitration — Civil Procedure Code, s. 508, 

An award cannot be set aside by ^ho Court on the mere surmise that the arbitrator 
has been partial. 

After the parties to a suit have agreed to refer to arbitration, and the order of reference 
has been made by the Court under s. 508 of the Civil Procedure Code, neither of them can 
arbitrarily and on no sufficient ground withdraw from the agreement, • 

Jpestonjee Nussurwanjee v. Manockjee d Co,, 12 Moo, I. A., 130, followed. 

The plaintiff in this suit claimed bo recover Rs. 720, principal and infcoresfc, 
from the estate of Ghasirain, deceased, in the possession of the defendant, his 
widow. In support of his claim the plamtiff produced his account-books, 
containing what was alleged to be an acknowledgment by the defendant of the 
debt. The Court of First Instance dismissed the suit. The plaintiff appealed, 
and at this stage of the case the parties, by an application to the Lower 
[ 274 ] Appellate pourb (Subordinate Judge), dated the 12bh July 1883. agreed 
to a reftirence of the case to the arbitration of one Fakir Chand, and bo abide by 
any decision which he might make. The Court, on the same day, directed 
that “orders should issue to the arbitrator, and he should be requested to 
submit his award by the Mist July 1883." On the same day a formal proceed- 
ing was drawn up by the Court, addressed to the arbitrator, informing him 
that he had been nominated as arbitrator in the case, and requesting him 2# 
submit his award by the 3lsb July 1883. On the 16th Jul;!^1883, before thip 
proceeding had issued to the arbitrator, the defendant (respondent) prayed thah 
the agreement to refer to arhitrabidh might be declared null and voidTajad the 
joase decided on the.ments by the Court, as the arbitrator was a connection of 
the plaintiff. — a fact which the defendant was not aVareof when sh^p consent- 
ed to r^fer the case to his arbitration, and which the plaintiff had concealed 

* S#»coiid Appeal No. 1764 of 1883, from a decree of Maulvi Muhammad Maksud All 
Khan, Subordinate Judge of Sabaranpur, dated the lith September 1883, affirming a decree 
of Muhammad Said Khan , Munsif of Muzafiarnagar, dated the 6th May 1883. 
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from ber. This petition the'^Oourt prdered to be filed. The case then "went 
before the arbitrator, who, on,the 2^8D August 1883, made an award in the 
plaiati£F'g favour. On the 28Dh August 1883, •the defendant preferred objections to 
' tihe award to the effect (a) “ that the award was inadmissible, as the defend- 
£nt had, before the records were sent to the arbitrator, declined to abide by 
his award " ; C6) “<jhat the, ^ ward was also inadmissible because the arbitijitor 
had exceeded his powers and (c) “that the arbitrator had been partial to 
.Jthe plrtintijBF, and had made an award against facts, as be was a relative of the 
The Lower Appellate Court framed the following issues on tht^se 
-objections, viz. : (i) “ what is the effect of the respondent's revocation of her 
consent to the reference to arbitration before the a ward was made ; (iij whether 
or not tfie corruption or initQotiduct of the arbitrator is proved; (Hi) did 
the arbitrator exceed his powers in determining the case ?’* 

On the Isb and 2nd issues the Court decided as follows : — “ As to the first 
point, the respondent’s denial, aftergiving an agreement in writing, is insufficient. 
The only complaint vdiich can now be made is whether or not the award has 
been mftde improperly owing to the corruption of the arbitrator ; but this 
ground, given in the first issue, is nol; reasonable. (2) The plaintiff’s relatioif- 
ship with the arbitrator is not denied. The rea- £275] sons given by him for his 
award are as follow: —That the defendant’s signature corresponds with that 
on the account-book ; that the defendant's account-books were not produced, 
though called for ; and that the defendant’s husband’s accounts were entered 
in the plaintiff’s account-book. But he failed to determine and investigate 
the tw^n important points whether the defendant’s husband actually carried 
on dealings with the plaintiff, and that he, and subsequently the defendant, 
having stated the accounts, admitted the balance or not. When the arbitrator 
did not pay attention to these matters, llie Court therefore suspects his 
impartiality, as it was not a case in whicli the arbitrator should have given a 
decree in a summary manner. The defendant and the plaintitf’s gomashta^ 
who up to this time very zealously conducted the case on behalf of the 
appellant, are on bad terms. The defendant is a childless widow possessed 
of property, and men like the plaintiff do not look upon lier person and property 
without any reason. It is not strange if the present opportunity may have 
been afforded, through the plaintiff’s karinda, by stating a peison (inclined to 
favour) as a very Irustw^cithy person, getting an agreement to refer to arbi- 
tration executed in his favour, and causing the arbitrator to give a judgment 
in accordance with the plaintiff’s wishes. The arbitrator did not take iheevi- 
dence of even one witness, nor did he make an equitable award, I am there- 
fore of opiiiiv.i^ that theawaili was not impartially made andslmuld beset aside.*’ 
The Court nccordingly set aside the award, and proceeded to decide the appeal 
itself. It dismissed the appeal and affirmed the decree of the first Court. 

In second appeal the plaintiff contended that the award had been impro- 
perly set aside, there being no evidence to prove corruption or misconduct on 
t^e part of the arbitrator, and the awaid having been impugned only on the 
ground that it wf^spvirtial and opposed to the merits of tfie case ; that the arbi- 
trator had not exceeded his authority; and that an award should not he set 
aside orv the ground that the arbitrator hj.d not determined the matters re- 
ierred'to him, but in such a case the procedure prescribed by s. 520 of the Civil 
Procedure Code sbould^be^followed. • • 

For fhe respondent it was contended that the reference to arbitration had 
been revoked by her before the award was given, and therefore the award was 
invalid. 

£276] Mr. (?. Spankie and Pandit Ajudhia Nath, for the Appellant, 
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Pandit dunddT Lal^ for the Pespondi^t. 

The Court (Oldfield and MaHMOOD, /JJ.) delivered the following 

judgment:— . 

Oldfield, J. —The Subordinate Judge has rejected the award on th^ 
mere» surmise that the arbitrator was partial, the grounds beif)g that his 
decision is summary, and he failed to take evidence*. An award can only be set 
aside for corruption or misconduct. But there are no sufficient reasons for 
assuming corruption or misconduct ; and in the absence of any evidence on 
these points th§ award cannot be set aside. The defendant, after having agreed 
to refer to arbitration, and after the order of reference had been made by the 
Court under s. 508, could not arbitrarily and on no sufficienlf ground 
withdraw from her agreement { Pcstonjec Niissurtvanjee v. HJanockjee d Co., 12 
Moo. I. A., 130). The objection therefore on the defendant’s purr, that the refer- 
ence had been revoked, fails. The decree is set aside, and the case will go back 
to the Subordinate Judge to determine the other objection taken to the award, 
and if id fails, to decree in accordance witli the award : costs to follow the result. 

• • • Appeal allowed. 

NOTES. 

[This was followed in (1887) 10 All., 8. In (1886) 9 AK., 253, there was positive proof 
misconduct in that the arbitrator refused lo receive evidence.] 
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CIVIL REVISION AL. 

The ‘^2nd December, 1884. 

• Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Raghunath Das Petitioner 

versus 

Raj Kumar Opposite Paity.’^ 

• ————— 

Civil Procedure Code, ss. 200, 622— Order amending decree — 

. High ihurVs powers of revisnon. 

Pe** Oldfield, J. — When an original decree is amended under s. 206 of the Civil Proce- 
dure Code, it as auiended is the decree in the suit ; and an appe il therefore lies from it under 
the provisions of s. 510, when the validity of the amendment can be questioned. The matter 
pf amending a decree under s. 206 does not by itself constitute a “case,” within 'the 
meaning of s. 622 of the Civil Procedure Code, but forms part of the proceedings m the 
suit in which the decree is made. ^ 

Beld, therefore, per OLDFIELD, J., that, where an original decree, which was appealable, 
was amended by the Court of First InstaiKe, under s. 206 of the Civil [27 /] Procefiiure Code, 
the High Court had no^ower to revise such amendment under s. 622 of the Code. 

M ahmood, J. — An order passed under s. 206 £Wnending a decree is a separate 
adjudication, and is not merely a part of the original decree, and cannot alter its date, and 

• Application No. 216 of 1884, for revision under s. 622 of the Civil Procedure Code of 
an order of Maulvi Muhammad Abdul Qayum, Subordinate Judge of Bareilly, dated the 

6th May 1664. 
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such an order is not appealable uhder s. 5^ of the Code. Suoh an order, tbereWe, nan be 
revised by the High Court, under s. /522. ^ 

In thiB (Sast) a decree io a suit to enforce a right of pre-emption was passed by 
0ie Subordinate Judge oV Bareilly on the 24tb March 1884, and the order 
contained in that decree as to coats directed that the pleader’s fees should be 
calculated with reference to' the value of the claim as set forth in the pflbint. 
On the I8th April 1884, the defendant applied to the Court to amend its 
decree in regard to costs, on the ground that the pleader's fees should bo 
calculated with reference to the actual value of the property to« which the suit 
related. On the 6th May 1884, the Court passed an order as follows : — “In 
pre-emption cases fees should be calculated upon the actual value of the property, 
and not upon any other vatuo. In preparing this decree, the value of 
the property was not regarded, and fees were computed on the amount of 
the claim. The decree should be corrected, and it is therefore ordered that 
the original decree be amended, and after the copy thereof has been amended, 
it may be returned to the applicant.” 

The^de fend ant applied for roviaion of this order to the High Court. It 
was contended that the pleader’s fees had been wrongly computed’ with refe'r- 
ence to the actual value of the property, and thift the amendment of the decree 
by the lower Court was not an amendment of the kind authorized by s. 206 
of the Civil Procedure Code*. 

The Junior Government Pleader (Babu Diuarka Nath Banarji)^ for the 
Petitioner. 

Munshi Sukh Bam, for the Opposite Party. 

The Court (OLDFIELD and MaHMOOD, JJ.) delivered the following 

judgments 

Oldfield, J. — We have no power of revision, under s. 622 of the Civil 
Procedure Code, in a casein which an appeal lies to the High Court. We are 
asked here to revise an order made under s. 206 for amending a decree. Now 
the decree as amended is the decree in the suit, and therefore an appeal lies 
from i;i under the [278] provisions of s. 540, when the validity of the anflsnd* 
ment can be questioned. An appeal, therefore, in the language of s. 622 lies 
in thiB case to the High Court, and s. 622 has no application. 

It cannot be said that the matter of amending a decree under s. 206 by 
itself constitutes a “case” within the meaning of s. 622 ; it seems to me to 
form part of the proceedings in the suit in which the decree is made, and those 
proceedings together form a case in which an appeal lies. 

I would therefore dismtss this application with costs. • 

Hahmood. J. — 1 regret that I am unable to agree with my brother 
Oldfield upon the questions of law which this case involves. The facts which 
it is necessary to mention are that, on the 24th March 1884, the Subordinate 
Ju^ge of Bareilly passed a decree in a suit for pre-emption, and subsequently, 
OQ tlie Ibth April 1884, the lespondent applied to the Court to amend ita 
decree, on the groi^ind that it was defective m not awarding costs fn the manner 
required ♦by the law in this part of the country. The Subordinate Judge took 
up the oasj under s. 206 of the Civil Procedure Code, and professing to act 
under Ihe authority given by the last paragraph of that^ section, passed an 
order on the 6th May *"1884, which is the subject of the* present application* 
on the Be^isional Side. 

The power which the Court possesees of amending its decree was first 
created, at all events in the present extensive form, by the Civil Procedure 
Code of 1877, and it remained unaltered by the Code of 1882. But tor this 
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provision lihe Court of First Instance could not, aifter passing its decree, interfere 
suo motti with the order contained thereiir in regard to costs, mesne profits, or 
any other matter connected with Ihfe suit. I*hav 0 therefore no do^ibt that 
from the moment when the decree was passed, the OQurt became functus 
Nowit is necessary to examine carefully the terms of s. 206, which are at# 
follcftv : — The decree must agree with the judg/nent ; it» shall contain the 
number of the suit, the names and descriptions of the parties, and particulars 
of the claim, as stated in the register, and shall specify clearly the relief granted 
or. other determination of the suit,” The second paragraph imperatively re- 
quires the Court to frame its decree so as to [279] '* state the amount of costs 
incurred in the suit, and by what parties and in what proportions such costs are 
to be paid. ” In the case before us, the wofds of the last paragraph are 
specially important : — “ If the decree is found to be at variance with the judg- 
ment, or if any clerical or arithmetical error be found in the decree, the Court 
shall, of its own motion, or on that of any of the parties, amend the decree so 
as to brin^ it into conformity with the judgment, or to correct such error : 
provided that reasonable notice has been given to the parties or their pleaders 
oi the proposed amendment. ” Now in this paragraph there are three import- 
ant points. The first is, that the powers referred to ma^^ be exercised by the 
Court of its own motion ; secondly, they may also be exercised by the Court at 
the instance of either party ; thirdly, they cannot exercised unless reasonable 
notice has been given to the parties. I understand the section to mean that 
when the Court or the parties to a suit consider that the decree is at variance with 
the judgment, the Court can only amend the decree after issuing such notice as 
may enable either party to prefer objections. The section would not have im- 
peratively required the issuing of notice, if this proceeding under the section 
were not in the nature of an adjudication, sepamto from the decree sought to 
be amended. 

A considerable part of the argument addressed to us by the learned pleader 
for the opposite party (respondent) related to the question whether s. 206 of 
the Code should not be regarded as merely ministerial, and whether a decree 
amended under the section must not be taken for the purposes of appeal, etc., 
as dating from the time w^hen the amendment was made. I am of opinion 
that the contention has no force. In the first place it is specifically provided 
by the immediately preceding s, 205, that a decree shall date from the day on 
which the judgment was pronounced, and after it is duly signed it becomes, 
and must be regarded as a decree of that date. There is nothing in s. 206 to 
modify this imperative rule. Further, in s. 2 of the Code, a ‘‘decree” is defined 
as “the formal expression bf an adjudication , upon any right claimed, 
or defence set up, in a Civil Court, when such adjudication, so far as re- 
gards the Court expressing tt, decides the suit or appeal” Now I lay 
particular stress [281] upon the last words which I have just read ; 
and it appears to me that there is no force in the contention raised on behalf 
of the opposite party that the decree of the 24;th March 1884, did not decide 
the case, so as to make the Court functus officio. Once a judgment is pro- 
nounced and the decree prepared and signed within the meaning of s. 205 of the 
Civil Procedure Code, it becomes a final decree, which might form the subject 
either of an appeal or a review of judgment. It could not be interfeiaed with, 
filtered or amended by the Court which passed the decree, if the last paragraph 
of 8. 206 did not confer the special power of amendment to be exercised only 
after hearing the parties. I am therefore of opinion that the order passed 
under s. 206 was a separate adjudication, and not merely a part of the original 
decree, and could not alter its date. Then we have been referred to the case of 
Qaya Prasad v. Sikri Prasad^ I. L. R., 4 AIL, 23, in which it was held that “aa 
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application to amen^^a decrefek which is found to be at variance witfi th^ judg- 
ment, in accordance with tlie provisions of s. 206 of the Civil Procedure 
Code, is an application of the kmd mentioned in No. 178 of sch. ii of Act 

of 1877, and, as such^ subject to the limitation of three years.*’ And at the 
* teearing it was said that this ruling made it impossible for the Court to amend 
its decree after three years^. I do not agree with this. The Limitation Act 
relates to the action of parties, but not to the action of the Court. If the 
Court should be of opinion that by reason of any clerical or arithmetical 
error, its decree does not carry the judgment into complete efiecb, it may take 
up the decree and amend it even after three years or more, tfnder the provi- 
sions of the law as to revision, a decree cannot be revised if an appeal from it 
is possiBle. By s. 206, as J understand it, the Court has power to amend its 
decree, even if an appeal would lie tlierefrora, to this Court or to their Lord- 
ships of the Privy Council, and the time for the appeal had expired. 

If we were to hold that this order of the 6th May 1884 was not a separate 
adjudication, we should be deciding in effect that after several years had passed, 
and afUtor the time provided for an appeal had long come to an end, the Court 
might take up its decree and so amend it as to seriously affect the rights of the 
parties whom it [28l3 concerned. Now we knbw that the only grounds recog- 
nized in s. 206 as justifying the Court in amending the decree are variance of the 
decree with the judgment, or clerical or arithmetical errors. But what happened 
in the present case was that the original decree, conformably with Buie 69 
of the collected Rules of the High Court, aw’arded costs computed on the value 
of the amount claimed. The rule is as follows: — “The words, * the amount 
or value of the claim * in Rules 55, 56, and 58, mean the value as set forth in 
the plaint, application, or memorandum of appeal, and where Court-fees are 
payable ad valorem, according to which such Court-fees are paid.” The effect 
of this is that the costs in a suit like the present must be calculated in the 
same manner as court-fees upon a valuation of the claim. In the present case, 
therefore, the decree ordered costs in the manner prescribed, and that order 
has been interfered with, not on account of a clerical or arithmetical g/ror, 
but because the Court believed that it w^as competent to pass an order which is 
inconsistent with the Rules which this Court has framed. 

I am, therefore, satisfied that th.o order passed under s. 206 is a separate 
adjudication ; that it is not appealable under s. 588 ; and that a Court which 
goes beyond what is warranted by the last paragraph of s. 206 may practically 
be altering the nature of the decree. If such a course were allowed, any Judge, 
who (as sometimes happery?) took an erroneous view’ of his owm judgment, 
might say : “I meant so and so by my judgment upon this poiiit and upon that”* 
and thus might make alterations going far beyond merely clerical or arithmeti- 
cal corrections. The present petitioner could not a])peal against the decree of 
the 24th March 1884, for it would be contrary to his interest to do so. His 
only grievance is the order of 6th May 1884, which wrongly amended the 
^cree, and his only way to remove that grievance is by revision. The power 
of revision under^s. 622 of die Civil Procedure Code belongs to the High Court 
only, and it was intended to be exercised in correction only of such errors as 
were not open to appeal, and within certaift specified limits. Then it is argued 
that an order amending a decree under s. 206 of the C^vil Procedure Code* 
whether such order is righifc or wrong, is nob a "'case ” within the meaning of 
8. 622 of the Code, and is therefore not subject to revision. £282] What I have 
already sa?d fully meets tins contention, and 1 may add that as a matter of 
practices the case of Gaya Prasad, to which I have already referred, shows that 
a Division Bench of this Court has taken cognizance of such orders in revision, 
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althou^b*?fc dismissed the application upon groujids which do not apply to thia 
case* Here the order as to costs coraplaiAed of by the petitioner is admittedly 
erroneous and could be rectified only by revisi<A. The order as to costs, as it 
stood oiiginslly in the decree of 24th March 1884, was correct, and^he order, 
of amendment passed on the 6th May 1884, was no? justified by the provision * 
of Ef 206 of the Civil Procedure Code, and was therefore iijtrd vires. I would 
set aside that order, and allow the application with costs to the petitioner. 


NOTES. 

[ See the notes to 7 All , 876, \ihero the decision of the Pull Bench in this case is 
reported. ] 

[ 7 AIL 282 ] 

APPELLATE CIVIL. 

The 15th January, 1885. 

Present : 

Mr. Justice Old^'ield and Mr. Justice Mahmood. 

Nanda Eai and another f)ecree- holders 

versus 

Eaghunandan Singh Judgment-debtor.'*' 

Execution of decree — Application by two of three joiyii decree-holders for part 
execution of joint decree — Limiu\tion — Act XV of 1 87 7 (Limitation Act), sch, 
ii, No. 179 — Acquiescence by judgment-debtor in part execution, 

A decree for money was passed in 1871, in favour of two persons jointly. In 1883, the 
decree-holders applied for execution thereof. By previous applications for execution miylo in 
1875, 1877, and 1880, the decree-holders had sought to recover two-thirds of the amount 
of the decree. 

Held, that inasmuch as the previous executions of the decree by some sharers for their 
shares, whether strictly allowable or not, were allowed, and, no objections at the time were 
taken to them, they were good for the purpose of keeping the decree alive, and that the judg- 
ment-debtor could not now take exception to them as not being applications to enforce the 
decree within the meaning of the Limitation Act. Mungul Pershad Dichit v. Qrija Kant 
Lahiri, I. L. R., 8. Cal., 51 ; L. fe., Sind. Ap., 123, folloived. 

The decree of which execution was sought in this case, which was for 
money, and dated tlie 19th July 1871, was passed in favour of Gopal Eai and 
Jeo Eai jointly. They sold it to three persons, named Sheodat Eai, Umar Eai, 
and Jageshar Eai. On the 29th November 1873, tliese three persons apjslied 
for its execution. On the 5th February 1874, the rights and interests of 
Sheodat Eai and Umar Eai in the decree were put upfor sale in executionofa[3R3l 
decree against them, and were purchased by Nanda Eai ^nd Karta Eai, the 
appellants in this case. On the Jnd January 1883, they made the application 
for execution of the decree out of which this appeal arose. In this^they asked 
to recover two-thirds of the amount of the decrej, ts the representatives of 
Sheodat Eai and Umar Eai. The jud gment-dehtor obiected that e;s:ecuHrn w»8 

•Second Appeal No. G4 of 1884, from an order of K. D. Willock, R^^q., Distrio^adge 
of Azamgarh, dated the let March 1884, affirming an order of Moulvi Amin-ud-din, Muneit 
of Muhainmftdabad Gohnai datod tbe 22od December 1883. 
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barred by limitaliion. To this it was replied that the decree had been ^kept 
alive by applications *for execution ifade by Nanda Eai and Karta Bai in 
1875, 1877, and 1880. By th^se applicatiqps the decree- holders had sought 
to recovdi’ two-thirds of the amount of the decree. 

* The Court of First Instance (Munsif of Muhammadabad) refused the appli- 
cation. It held on^the authority of The Collector of Shahjahanpur v. StAjan 
Singh, I. L. B., 4 All., 72, tfiat, inasmuch as the previous applications were 
for the partial execution of a decree which was passed jointly against more 
persons than one, and which could only be legally executed as a whole for 
the benefit of all the decree- holders, they were not in accordance with law, and 
therefore were insufficient to keep the decree alive in terms of No. 179, sch. ii 
of the LinJitation Act. On appeal,. the District Judge affirmed the Munsif s order. 

The decree- holders appealed to the High Court, contending that the pre- 
vious applications had not been objected to by the judgment-debtor, and had 
been allowed, and therefore they could not now be impugned as being not 
in accordance with law, 

Munshi Kasht Prasad, for the Appellants. 

Babu Jogindro Nath Chaudhri, f^r the Bespondent. • 

The Court (OLDFIELD and MaHMOOD, ^J.) delivered the following 

judgment : — 

Oldfield, J. — Whether or not the previous executions of the decree by 
some sharers for their shares v\ore strictly allowable, they were allowed, and 
no objections at the time were taken to them, and they must be held to be 
good for the purpose of keeping the decree alive. The judgment-debtor cannot 
now take exception to them as not being applications to enforce the decree 
within the meaning of the Limitation Act. The principle of the decision of 
the Privy Council [ 284 ] in Mungtil Prasad* Dickit v. Grija Kant Lahiri, 
I. L. B., 8 Cal., 51 : L, B., 8 Ind, Ap., 123, governs this case. The judgment- 
debtor cannot now object to the execution of the decree by the appellants for 
their shares. The orders of the Courts below are set aside, and the case 
remanded to the first Court for disposal. Costs to follow the result. 

Appeal allowed. 


NOTES. 

[ goe also (1094) 16 All., 390. ] 

[ 7 All. 28« ] 

The 15th January, 1885. 

• Present : 

Mr. Justice Oldfield and Mr. Justice Duthoit. 

Pragi Lal Plaintiff 

versus 

Maxwell and others Defendants.” 

Set‘Off^0ivil Procedure Code, s. Ill — Ascertained ** sum — Act XV of 
• * 1877 {Limitation Act), s. 22, sell, ii, Nos. 52, 53, 83. 

A suit was brought by f^ag^inst the Elgin Mills Company for recovery of the prioQ of 
wood supplied cinder two contracts, each of which contained a clause by which the plaintiff 

• Second Appeal No. 1880 of 1883 from a decree of A. Sells, Esq., District Judge of 
Cawppore, iated the 23rd July 1883 reversing a decree of Maulvi Farld-ud<din Ahmad 
SnbOminate Judge of Cawnpore, dated the 3rd April 1883. * 
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•contracted to indemnify the defendants for loss arising Jjy reason of failure on his part to 
supply the wood as contracted for. No wood was 'tup plied after the lith November 1879* 
The suit was brought on the 10th October >882. In JanuiTry 1883, the partners of the Elgin 
Mills Company were, on their own application, brought upon th| record as defendants. The 
defendants claimed a set-off as damages for loss incurred by the plaintiff’s failure to supply 

the wood contracted for, such loss having arisen onthe25bb October 18'^, and subsequently 

• 

Held, that art. 53*, and not an. 52t, Rqh. ii of the Limitation Act was applicable to the 
plaintiff’s claim, the intention of the parties having been that the price of wood was not 
'Claimable as of righj^ on the date of its being supplied, but rather when the contract was com- 
pleted by the whole wood being supplied, or when the contract came to an end. 


Held, that although, taking the word ascertained ” to mean “ liquidated, ” ^be claim 
of the defendants for damages would not come within the meaning of a set-off under s. Ill o 
the Civil Procedure Code, that section was one regulating procedure, and was not intended 
to take away any right of set-off, whether legal or equitable, which parties would have bad 
independently of its provisions ; tliat the right of sot-off would be found to exist not only in 
'Cases of mutual debts and credits, but also where the cross-demands arose out of one and 
the^ame transaction, or wore so connected in their nature and circumstances as to make it 
inequitable that the plaintiff should recover and the defendant be driven to a cross-suit, and 
that as, in the present case, the claim sprang out of the same contract which the plaintiff 
nought to enforce, and could readily be determined in the same suit, it was equitable that it 
should be so determined. Gaun Sahai v. Ra^n Sahat, N.-W. P. H. C. Rep., 1875, p. 157 ; 
Kistnasamy Pillay v. The Municipal Commissioner of Madras, 4 Mad. H. C. Rep., 120, and 
Kishor Chand Champa Lai v. Madhotvji Visram, I. L R., 4 Bom., 407, followed. 

[288] Held, that the law of limitation applicable to the set-off was art. 83, sch ii of 
the Limiiation Act ; that limitation would run from the time when the plaintiff was actually 
damnified, and should be reckoned to the*dato of the institution of the suit, and not to that 
of claiming the set-off, which was after the defendant’s names were brought on the record ; 
and that the set-off was therefore in time. Walker v. Clements, 15 Q. B., 1046, referred to. 

Per Oldfield, J, — That the excess of the set-off in favour of the defendants over and 
above claim of the plaintiff might properly bo decreed to them, and that the set-off 
should be allowed, if at all, to its full extent, and not merely to the extent of defeating 
the claim. 


Per DUTHOIT, J. — That although the set-off might properly be admitted as an equitable 
protection to the defendants against being cast iu the plaintiff’s suit, the defendants could 
not, failing the provisions of s. Ill of the Civil Procedure Code, be allowed to recover a sum 
of money from the plaintiff, they having paid no Court-fees on that account. 


♦ t Art. 53 • 


Description of suit. 

Period of limita- 
tion. 

Time from which period begins to 
run. 

For the price of goods sold anddeli- 
Tered to be paid for after the expiry 
of a fixed period of credit. 

Three years, i 

1 

1 

1 

jWhon the period of credit expires.] 

o 

t Art. 63 

9 

i 

« • 

For tile price of goods sold and doli- 
Tered, where no fixed period of credit 
is agreed upon. 

Three years. | 
1 

1 •» 

The date of the delivery of the 
goods. J 


4 ALL.— 25 
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BeU, that s. 22* of the Limijiation Act refers to cases where a new defendant is substi- 
tuted or added y and that when the partndts of the Elain Mills Company were brought on the 
record as defendants iu January there was .no institution or addition of new defend- 

ants, the defendants having been comprised in the dt signation of Elgin Mills Company 
and at most what was done was to correct a misdescription. 

The facts of this case are sufficiently stated for the purposes of this reitort in 
the judgment of Oldfip:ld, J. 

Mr. T, Conlan and the Junior Government Pleader (Babu Dwarka Nath 
Banarji), for the Appellant. • 

Mr. 0. H. Hill for the Respondents. 


Oldfield, J. — This is a suit by the plaintiff against the partners of the 
Elgin Mills Company, for recovery of the price of wood supplied under two 
conti acts dated the 22nd October 1878 and 27th July 1879. A certain amount 
of firewood was to be supplied by ceitain dates, and each contract contained a 
clause by which the plaintiff contracted to indemnify the defendants for loss 
arising by reason of failure on his part to supply the vyood as contracted for, 

It^is admitted that the plaintiff* did not supply all the wood contracted for, 
and as a matter of fact the defendants did not keep him to the strict terms of 
the contracts, but received wood after the dat^s specified in the contracts had 
expired and it appears that the plaintiff received payment for what he supplied 
from time to time, [286] *and on the 11th November 1879, he presented a 
bill to the respondents for Rs. 1,367-10 9 alleged due to him on that date, and 
was met by a counter claim on the defendants’ part for a sum due for damages 
in consequence of his failing to supply wood. After that date no further wood 
was supplied, and it is admitted that the plaintiff failed to supply all the wood 
conti acted for. 

The present suit lias been brought on the 10th October 1882, to recover 
the above sum of Rs, 1,367-10-9 with interest. 

There is no dispute that the above sum was duo fur wood supplied, 
bub the defendants, who are proprietors of the firm, pleaded that they were 
made defendants after the period of limitation had expired for bringing this 
suit, that some of the items composing the claim are barred by limitation, and 
they claimed a set-off as damages for loss incurred by the plaintiff’s failure to 
supply all the wood contracted for. 

The Lower Appellate Court, modifying the decree of the first Court, has held 
that the plaintiff ’s claim is not barred by limitation, but that the set-off* was 
properlv claimable by tfie defendants, and in consequence it dismissed thesuit. 
The plaint'll has appealed, .and there are cross-o'hjections on, the part of the de- 
fendants. The plaintiff’s appeal is directed against the order allowing the set-off, 
and it is contended that the claim for damages is not one which can be set-off 
under s. Ill of the Civil Procedure Code, it not being an ascertained sum of 
jjioney legally recoverable. 


Effect of substituting or 
'adaing new plaintiff or 
defendanjb. * 

t 

Proviso where original 
plaint 'ff dies. f- 


* [Sec. 2*2 : — When, aftor the institution of a suit, a new plaintiff 
or defendant is substitmed or added, the suit shall, as regards 
him, be deemed to have been instituted when he was so made 
a party. 

Provided that, when a plaintiff dies, and the suit is continued 
by his lethal representative, it shall, as regards him, be deemed 
to have been instituted when it was ihstituted by the deceasAd 
{dam tiff: * 


Provided also, that, when a defendant dies, and the suit ia 
Provisu where original continued against his legal representative, it shall, as regards 
defend- nt dies. him, he deemed to have been instituted when it was instituted 

against the deceased defendant.] 
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Taking the term ‘ ascertained ” to mean liquidated, that is, in a claim for 
damages to mean a case where a certain silnri has bean agreed upon as the just 
amount of damages sustained, the claim will n/t come within the meaning of 
a set-oi! under s. Ill ; but it has hf^en held by this Court in Gaurt &ahai v. 

Sahai, N.-W. P. H. C. Rep., 1875, n 157, following a ruling of the Madra^^ 
H'glijCourt in Kintnasamy Pi! lay v. The Municipal Commisfiioner of AtadraSy 
4 Mad. H. C Rep., 120, and by the Bombay High Court in Kishor Chand Champa 
Lad V. Mndhowjiy J. L. R., 4 Bom., 407, that this provision in the Code is one 
regulating procedure, and not intended to take away any right of set-ofl‘, 
whether legal or equitable, which parties w^ould have had independently of its 

E rovisions, and that the right of set od will be found to exist not only in cases 
287] of mutual debts and credits, but also where the cross-demands «rise out 
of one and the same transaction, or are so connected in their nature and cir- 
cumstances as to make it inequitable that the plaintiff should recover, and the 
defendant be driven to a cross-suit. And so, in the case before us, the claim 
springs out of the same contract which the plaintiff seeks to enforce, and can 
be readilv determined in this suit, and it is equitable that it should be so 
dqfrermined. . 

Tliere is another ohjectiem that the claim by w^ay of set-off is barred 
by limitation, but this has no force. The loss which arises from the defend- 
ants being obliged to purchase coal in place of the wood not supplied was 
incurred on tlie 25th October J879, and subsequently. The law of limita- 
tion apnlicahlo is art. 83, and limitation will run from the time when the 
plaintiff was actually d^unnified, and will be reckoned to the date of the 
institution of the plaintiff's suit, and not to that of claiming the set-off’, which 
was the 14th January 1883, after the defendants’ names were brought on 
the record, — seeTFa/fcerv. < 15 Q. B., 1046, — and the set off is in 

consequence within time. Tne other plea that the defendants waived their 
right to damages is not made good. 

The appeal of the plaintiff therefore fails. The first objection on the part 
of dejendatits is to the effect that, inasmuch as they were not made defendants 
till January 1883, the suit is barred by s. 22, Limitation Act. It appears 
that the plaintiff made the Elgin Mills Company defendant, and upon the 
application of the defendants, who are the partners in the firm, they were 
brought on the record ns defendants. Section 22 refers to cases where a new 
defendant is substituted or added. In the case before us there has been no 
substitution or addition of new defendants ; the defendants were comprised in 
the designation of the Elgin Mills Company, and at most what was done was to 
correct a misdescription, for which the plaintiff cantiot be blamed, seeing that 
the defendants trade under the designation of Elgin Mills Company, and he 
was not in a position to know w^ho the partners were. 

The next objection is, that all items of the claim for wood supplied prior 
to three vears antecedent to the date of institution of *[288] suit are bar*^^' 
by art. 52. Limitation Act, the limitation running from the date of delivery of 
the goods. * • 

It appears to me, however, that the intention of the pa^rties wag, that the 
price of the wood was not claiinaWe as of right on the date of its being sup- 
plied, hut rather when the contract was completed, by the whole wood being 
'supplied, or when "the contract came to an end. } v/ould apply art. 53, and 
hold that no portion of the plaintifi’s claim is barred by limitation. .The objec- 
tion on the defendants’ part, however, that the Court below sliould have 
decreed in their favour the excess of their set-off over and above the claim 
allowed to the plaintiff is valid, for if it is right to allow a set-off at all in thh 
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suit, it seems reasonable tha^ it should be allowed to its faU extent, and* not to 
admit it to the extent of merely defeating the present claim. It should be 
either allowed in full or not aJv'owed at ali,rand I would so far modify the decree, 
and give a decree in favour of the defendants against the plaintiff for 
\jti8. 1,808-5-6. There is no dispute in appeal before us either as to the amount 
of the plaintiff’s claim or that of the defendants for damages. ^ 

The appeal of the plaintiff is dismissed. Each party to bear their own 
costs in both Courts. 

Duthoit, J.— I am agreed with my learned brother upon all the points 
raised in this appeal and objection, except as regards the defendants' objection 
that their claim to recover the difference between the amount of the set-off 
and the sum found to be due to the plaintiff* should have been decreed. I am 
not prepared to admit tbe validity of this claim. It is, I think, clear that, not 
being hquida causa, the set-off could not be claimed under the provisions of 
8. Ill of tbe Code of Civil Procedure; and this being so, though I am prepared 
to allow that the set-off may be admitted as an equitable protection to the 
defendants against being cast in the plaintiff's suit, I do not see how, failing 
the provisions of s. Ill of the Civi^ Procedure Code, the defendants, who have 
paid no Court-fees on this account, can be allowed to recover a sum of money 
from tbe plaintiff. I would affirm the decree of the Lower Appellate Court, and 
dismiss the appeal and the defendants’objection, both without costs. 


NOTES. 

£ I. As regards set off, see also (1892) 15 All., 9 ; (1908) P. R. 85. 

II. As regards limitation upon addition of parties, see also (1899) 19 A. W. N. 143; 
(1901) 6 C. W. xNT., 218 ; (1907) P. R. 149 ; (1897) 21 Bom., 580. J 


[289] The 23rd January, 1885, 

« Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Bakhshi Nand Kishore Judgment-debtor 

» versus 

Malak Chand and another Decree -holders.’*' • 

Execution of decree — Sale of immoveable property in execution before thirty 
days from date of fixing vp proclamation — Material irregularity in 
publishing or conducting sale — Civil Procedure Code, ss. 2^0, 311, 

An infringement of the rule contained in section 290 of the Civil Procedure Code is an 
•irregularity vitiating a sale in execution of decree, and is something more than a material 
irregularity in publishing a sale to which section 311 refers. 

T!aiS was an appeal from an order of the Munsif of (Haveli) Aligarh confirming 
the sale jn execution of a decree of certain immoveable property. It appeared 
that the property had been put up for salojbofore the expiration of thirty days, 
calcula4)ed from the date on which the copy of the proclamation was fixed up 
in the court-house of the IVIunsif. The judgment-debtor applied to the Munsif 
under s. 311 of the Civil Procedure Code to set aside the sale, on the ground 
t hat tbe requirements of s. 290 had not been complied with, and that this 

• First Appeal No. 68 of 1884, from an order of Mir Akbar Husain, Munsif of (Havelil 
Aligarh, dated the 20th May 1884. 
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^ material irregularity in publieh’rig or cqpducting the sale/* 
Within meaning of s. 3J1. The Mifneif dyallowed the objection and 
confirmed the sale. The judgment-debtor appeafed to the High Court., 

Appelant ("Babu Dwarkst Nath Banarji) farther 

B&bu Oprokash Chandat^ for the Kespondents.^ ^ 

judgment^^^^^ ^Oldfield and Mahmood, JJ.), delivered the following 


Oldfield, J. The infringement of the rule in s. 290 of the Civil Proce- 
dure Code vitiates the sale. It is an illegality vitiating the sale and is some- 
thing more than a material inegularity in publishing and conducting sale to 
which s. 311 refers. The sale is set aside, and the appeal decreed with costs. 


Appeal allowed^ 


NOTES. 

fWhfin the sale is held before the thirty days, it has been treated not as an illeiralitv but 
as an irregularity ;-(1894) 21 Cal. 66; (1904) 31 Cal. 385 ; (1890) 14 Mad., 22>: (1906) 

9 All., 611 : (1886) 14 Cal., 1. See afeo (1894) 5 M. L. J., 70. ] 


[ 290 ] FULL BENCH.' 


The 17th January ^ 1885* 

Present : 

Sir W. Comer Petheram, Kt,, Chief Justice, Mr. Justkie Oldfield, 
Ma. Justice Bbodhurst. Mbt Justice Mahmood. and Mb. Justice 

Dutiioit. 

Id the matter of Durga Charan, Pleader, and b. 12 of Act XVIII of 1879. 

Act XVIII of 1879 (The Legal Practitioner Act), s. 12 — Conviction 
of Pleader of criminal offence— Case reported to the High Court- 
Argument allowed to show that conviction, was illegal, 

A District Judge reported to the High Court for orders the case of a pleader who had 
been convicted of cheating under s. 417 of the Penal Code, and who, in the opinion of the 
District Judge, was unfit to be allowed to practice. 

Upon the hearing of the case, counsel was permitted to go behind the conviction in order 
to show that the acts of the pleader did not amount at law to the offence of cheating. 

This was the case of a pleader, who had been convicted of cheating, under 
B. 417 of the Indian Penal Code, which was reported to the High Court for 
orders, under Act XVIII of 1879. The District Judge making the report was 
of opinion that the pleader w as unfit to be allowed to practice. 

It appeared that the pleader had been convicted of cheating by a Magis-' 
irate, and sentenced to pay a fine of Rs. 200. On appeal to the Court of 
Session, the conviction and sentence were affirmed, and an application for 
reTisioD, which came before one of the Judges of the High Court, was rejected 

l*he District Judge’s report of the case canae before OLDFIELD and 
Mahmood. JJ., who, being of opinion that it was desirable that the case should 
be disposed of by the Full Bench, referred it accordingly to the Full Bench. 

Mr, r, Conlan, for the Accused. 
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Mr. T, Conlan,-^li I air permuted to go behind the conviction, I can show 
that Babu Durga Charan corjmitte/l no offence fit law. 

IEetheram, O.J. — J think you ai^e‘ entitled to go behind it in order to 
jpxhow that.l V- 

Mr. Conlan then contended that the acts of Babu Durga Charan d;d not 
amount at law to the offence of cheating. 

[291] At the conclusion of the argument, their Lordships delivered the 
following Opinion : — 

Petheram, C.J., and Oldfield, Brodhurst, Mahmood, and Duthoit. JJ. — 

We do not consider that Durga Charan. pleader, should be ©itlier suspended 
or disn¥issed under s. 12 of Act XVIII of 1879, and the Judge may be 
informed accordingly. 


NOTES. 

[The propriety of the conviction cannot be qaestioned in the proceedings under the 
Legal Practitioner’s Act : — (1889) 22 All., 49 at 54 ; (1895) 18 All , 174.3 
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APPBLLATPI CIVIL. 


The 15th January, 1855. 

Present : 

Sir W. Comer Petheram, Kt, Chief Justice, and 
Mr. Justice Brodhurst. 


Lachmi Narain and another Defendants 

versus 

Manog Dat Plaintiff.* 


Pre-emption — Wajib-ul-arz — “ Transfer — “ SaleP 

On the 1st September 1881, L and R entered into an agreement (which was duly regie** 
tered) with B, that in coriRider«,tion of their bringing a suit for recovery of a twelve-annas 
share in a village which B claimed by right of inheritance against O, they should receive a 
moiety o' tbf share. L and R found fund^^ fer the prosecution of two suits in respect of the 
share, which on the 5th April |^82, were compromisecT, B getting one anna and three pies 
out of the twelve annas originally claimed by her. In that compromise, B stated as follows 
** J make over one anna to L and R my partners, in lieu of the prosecution of the two cases, 
I, the plaintiff, shall remain in possession of the remaining three pies.” Meanwhile, on the 
,3rd September 1881, G had sold three annas out of the twelve annas share to M. On the 
^*d April 1883, M brought a suit against L and R, claiming the right of pre-emption in res- 
pect of the one anna which they had acquired from /?, on the allegation that the transfer of 
^he share had taken^place on tne 5th April 1882. This claim was based on the wajib-ul-ars 
of the village, which gave a right of pre-emption to Lhi co-shacers of any sharer wishing to 
” transfer/’ his share. ■<* 

/i/d, that the compromise of the 5bh April 1882, was otily a re-ai^usfcmont of the amounji 
of the interest in the share b'Hwjen B and L and R ; ihit the real transfer to L •a.u&R wsis 
given effect t-i on the 1st t 1881 ; and that, this having been prior to the acquisition 

• *^/cotid Appeal No. 31 of 1884, from a decree of Rii Raghunath Sahai, Subordinate 
Judge of Gorakhpur, dated the 27th August 1383, reversing a decree of Sayyid Muhammad 
Mir Hadsbah, Munsif of Hansi, dated the I4th June 1883. 
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MANOG DAT [1885] 

by Af of. any tight in the village, he was not a co-sharer M the time of the transfer; and 
that he had consequently no right as against L andfi? by way of claizfl for pre-emption. 

The plainfciffin this suit claimed to drrforcc the rJ^ht of pre-emption in respect 
of a one-anna share of a village under the following circumstances. 6n tha 
Isfc September 1881, Bhagwanta, the daughter of Beoti Ram, who claimed as^ 
heir tdf her father a [292] twelve-annas share in this village,»togelher with her 
three sons, executed in favour of L ichmi Narain an*d Ramraj L^il, the defend- 
ants in this suit, an instrument in which, after stating that Bhagwanta was 
entitled to the share by right of irrheritance to her father, that one Gajadhar 
had wrongfully taken possession of tfie share, that it was not possible to recover 
possession of the share witliout a suit, and that they had not the money to 
bring a suit, they agreed as follows: — , • 

“ Therefore we, while in the full possession of our senses and health, and 
without coercion on the part of anybody, have willingly agreed to make Lichmi 
Narain and Ramraj Lai our partners (s/ian/c) to the extent of one-half in the 
twelve-annas share in the said village, and do hereby authorize them to 
institute a suit themselves against the said wrong-doer for the recovery jr>f the 
said share, at' their own cost, and to obtain*a decree in respect thereof. After a 
decree is obtained in respect of the said share, whatever out of the said share 
is decreed by the Court itself, or by virtue of a coinpromise, or in any otlier 
way, shall be divided into halves, one-half to go to the said partners (shank- 
daran), and the other to us. All the expense of recovering the said share, 
from the bf^ginning up to the High Court, shall be borne by the said partners. 
We shall effect mutation of names in respect of the names of the said partners. 
We hereby further declare that we shall not, expressly or by implication, 
compromise with the said wrong-doer without tlie consent of the said partners. 

If we break any of the cnnditioils herein contained, the said Lalas are at 
liberty to have recourse to law to obtain possession of the said share.” 

This instrument was duly registered. On the 3rd September 1881, 
Gajadhar sold three annas out’ of the twelve-annas share to Manog Dat. 
plainiwffin this suit. On the 5th April 1882, a suit having been instituted in the 
name of Bhagwanta against G.ijadhar and certain other persons for the 
recovery of the twelve-annas share, that suit was comprondsed. By that 
compromise Bhagwanta obtained one anna and three pies of the twelve-annas 
share. In it, after stating that she was to take one anna and three pies of 
that share, she stated as follows: — 

[293] “ I make over one anna to Lachmi Narain and Ramraj Lai, my 
partners [sharikdqran), in Jie\] of the prosecution of the two cases, I, the 
plaintilf, shall remain in possession and enjoyment of the remaining three 
pies. As to the one anna which I have transferred to my partners (shankdaran), 

I declare that if I or my heirs raise any objection thereto, the said partners 
shall be competent to recover the costs incurred by them in prosecuting the, 
said cases from me and my heirs.” 

The second “case” referred to in this compromise was a suit brought 
certain persons against Gajadhar, Bhagwanta, and others,* in respect of the* 
twelve-annas share. Tnis suit and Bliagwanta’s suit were compromised on 
the same day. * * . 

* On the 3rd April 1^83, Manog Dat instituted the present suit against 
Lachmi Narain and Ramraj Lai, claiming the right* of pro-empfcion.in respect 
of the one anna which they had acquired from Bhagwanta, on the allegation that 
the transfer of the share to the defendants had taken place on the 5ih April 
1882. The suit was based on the wajib-ul-arz of the village. That document 
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eODtained a clause in respect of the right of pre-emption, i/vbioh*wa84o thiia 
effect : — * f 

“ JJvery sharer has thep\wer of trahiferring his share (hissa). But when 
^4)6 wishes to transfer, ha must sell or mortgage the share, at a proper price, ta 
^his nearest sharer ; in case of his refusal, the sale or mortgage may be made in 
favour of a sharer^of the village ; if he refuses, or does not give a proper*prioe,. 
then the sharer wishing to transfer may do so to whomsoever he likes.*' 

The defence of Lachmi Narain and Ramraj Lai was that Jbhey became the* 
owners of the one-anna share, in respect of which the right of pre-emption 
was claimed, on the 1st September 1881, and not the 5th April 1882, and 
therefofe the plaintiff, who qniy became a co-sharer in the village or) the 3rd 
September 1881, had no right of pre-emption in respect of the transfer. The 
Court of First Instance (Munsif of Bansi) allowed this defence and dismissed 
the suit. It observed : — “ 1 am of opinion that the defendants acquired 
a right of ownership in respect of the one anna on the 1st Septembr 1881„ 
the date on which the deed of partnership (sharakat nama) was executed by 
Bhagvfanta in £294j favour of Laciirai Narain and Ramraj Lai. * The deed of 
compromise, dated the 5th April 1882, under which Bhagwanta Kuar assigned 
the disputed one-anna share to Lachmi Narain*and Ram Lai out of the property 
which she had received under the said deed of compromise, in fact gave effect 
to the deed of partnership which had been executed on the Jst September 
1881." On appeal by the plaintiff, the Lower Appellate Court (Subordinate 
Judge of Gorakhpur) held that the ownership of the one-anna share was 
transferred to the defendants on the 5th April 1882, and therefore the plaintiff,, 
who became a co-sharer in the village previously, had the right of pre-emption. 

The defendants appealed to the High Court, contending again that tho 
share in respect of which the right of pre-emption was claimed had been 
transferred by the “ deed of partnership" of the 1st September 1881. 

* Mr, G. T Spanhiet Munshi Hanuman Prasad^ and Lala Lalta Prasufjl, for 
the A 4 )pellants. 

Munshi Sukh Bam, for the Respondent. 

The Court (Pethebam, C.J., and Brodhurst, J.) delivered the following 

judgment:- 

Petheram, C.J. — The plaintiff sued to enforce a right of pre-emption, and 
his rigiit in the village was acquired on the 3rd September 1881, by 
purchase and not by inherftance. He was not an old co-shaVer, and, as regards 
the merits, there is no reason why he should succeed, not being such a co-sharer, 
unless he can show a preferential claim to the defendants. The question which 
arises is, whether the defendants had acquired rights in the village before the 3rd 
' September 1881. We are of opinion that they had, for the first interest which 
they acquired was on thelstSeptember 1881, when they entered into an agreement 
«^ith the female defendant that, in consideration of their bringing an action for 
recovery of her s^iare, they should have a moiety. She thus by that agreement 
transferred, on the Ist September 1881, one-half of what she was to get to them. 
The present defendants found funds for the two suits, which eventually were 
compromised, the Musunjnat getting a less share than sThe supposed. . Then 
followed a re- adjustment of the amount of the interest in that share between her 
and the defendants, [298] and they got a larger share of her interest than had 
originally been contemplated, but in reality a less share in the village. It 
eannot, however, be said that their right was not created till then. The real 
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transfer w^ given effect to on 1st September U381, and the plaintiff has no 
right as against the defendants by way of*blaim tov pre-erfiption. 

The Munsif^s judgment is ooir^ot and wilVbe restored, this appeal being * 
decreed with costs, . 

* Appeal allowed J". 
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The 2iird January ^ 1885. 

Present : 

Mb. J ustice Oldfield and Mr. Justice Brodhurst. 


Karim Bakhah a. J udgment-Debtor 

, versus 

Misri Lai and others Decree-holders.* 


Insolvent judgment’debtor — Civil Procedure Code, s. 351 (a) — Accidental false 
statements in application. 

Before rejecting an application by a judgment debtor for a declaration of insolvency with 
reference to the provisions of s 351 {'ll t of the Civil Procedure Code, it is necessary that 
the Court should be satisfied that the applicant has wilfully made false statements ; uninten- 
tional inaccuracies are not sufficient gtounds for rejection. 

This was an appeal from an order fif the District Judge of Ghazipur rejecting 
an application under s. 344 of the Civil Procedure Code to be declared an 
insolvent. The application was rejected on the ground that the judgment- 
derbtor had omitted to set forth in the application certain assets valued at 
Es. 44,090-7-9, which were shown in his account-books, and therefore the 
statements contained in the application were not substantially true ; and on 
the ground that he had fraudulently concealed a portion of such assets. The 
judgment-debtor stated in explanation of such omissions that the account-books 
Were in the possession of his creditors. The District Judge was of opinion 
that this explanation was not satisfactory, because the account-books were in 
the court-house during the proceedings, and because in any case the judgment- 
debtor was nof justified in filing accounts withtut making a serious effort to 
analyze his own accounts, or at least to explain why he did not do so 

[ 296 ] It also appeared from the account-books that a portion of these 
assets consisted of a sum of Bs. 2,702-11-3, which was in the hands of the 
judgment-debtor. He alleged that he had paid this sum to creditors, ^nd * 
called witnesses to prove the payments^ 

•First Appeal No. 102 of 1884, from an order of J.L. Denmston, 5sq«. Officiating DisWict 
Judge of Ghasnpur, dated the 17th June 1884. . 

f I Sec. 351 (fl) .'“If the Court nf satisfied— 

, {a) that the statements m the application are substantially 

Declaration of msol- true 

venoy and appointment of the Court may declare turn to be an insolvent, and may 
receiver. also, if it thinks fit, make an order appointing & receiver of his 

property, or if it does not appoint such receiver, may discharge 
the insolvent. 

If the Court is not so satisfied, it shall make an order rejecting the application.] 
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• * * »» 
^ The District 3udge decided upon the facts and explanations anfl evidence*' 

as follows : — ^ • 

** The application must in any case be^ rejected under the terms of s. 351i 
clause fti). It is not indeed to be asserted that the omissions in the statemenfee 

the application are in all cases fraudulent omissions. The fact that the 
accounts were actj^essible to the creditors supplied a certain antidote to»their 
defects ; and annoying and injurious to the creditors as the debtor’s proceedings 
may have been, they do not in all cases come under the condemnation conveyed 
by s. 351 (5), or by any clause except s. 351 (a). Under that cl^ruse the debtor’s 
statements, as a whole, are condemned, and the application is rejected. 

“ But further, the Court considers that the debtor has wilfully con- 
cealed » sum of Bs. 2,702-11-3 or some similar balance in his hands. As 
to his account of the transfer of this large sum without note or acknowledg- 
ment to the creditors, the Court holds his statement and that of his witnesses 
to be false. No such sum can be believed to have been paid in so reckless a 
manner. As to this sum, the petition is rejected under s. 351 (6).” 

The judgment-debtor appealed on the ground, among others, that inasmuch 
as his account-books were not in ,his possession when bis application wtiS 
presented, it could not be said he had wilfully omitted to set forth the assets 
in question. 

Munshi Kashi Prasad^ /or the Appellant. 

Lala Lalta Prasad^ for the Bespondents. 

The Court (OLDFIELD and Brodhubst, JJ.) delivered the following 

judgment : — 

Oldfieldi J. — This application has been rejected with reference to the 
provisions of s. 351 (a) of the Civil Procedure Code, that the statements in 
the application were not substantially true.* Before, however, rejecting his 
application, it is necessary that the Court should be satisfied that the applicant 
has wilfully made false [2973 statements : unintentional inaccuracies are not 
sufficient for rejection, 

• His explanation as to the omission of assets which were easily discover- 
able from the account-books, which were not in his possession when he made 
his application, may be accepted, and we cannot say that there is any sufficient 
proof of his concealment of the sum of Rs. 2,702 to which the Judge refers. 

On a consideration of the evidence we find no sufficient reason why the 
applicant should not be declared an insolvent; and an order for appointing*a 
receiver should be made. 

The order of the Judge is set aside, and the case will §o back, in order 
that the Judge may appoint ft receiver of his property under s/ 351. Costs will 
be paid out of the estate. 

Appeal allowed. 


NOTES. 

[See also (1900) P.R., 43 ; (1904) 7 O.O., 158.] 
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FULL BENCH. . 

!_i f 

The 6th December, 1884. , 

, Present : 

• Sir W. Comer Petheram, Kt., Chief Justice. Mr. Justice 
Oldfield, Mr. Justice Brodhurst, Mr. Justice 
Mahmood, and Mr. Justice Duthoit. 

Mazhar Ali and others Plaintiffs 

versus » 

Budh Singh and another ...Defendants.* 

Missing person — Act I of 1872 {Evidence Act), s. 108 — Muhammadan Law — 
Act VI of 1871 {Bengal Civil Courts Act), s. 24. 

The rule contained in a. 108 1 of the Evidence Act governs the case of a Muhammadan 
Vf}fo has been* missing for more than seven yearfe, when the question of his death arises in 
oases to which, under the provisii^ns of s. 24 of Act VI of 1871 (Bengal Civil Courts Act),' 
the Muhammadan Law is applicable. 

Per Mahmood, J. — The rule of the Muhammadan Lawv that a missing person is to be, 
regarded as alive till the lapse of ninety years from the date of his birth is, according to the 
most authoritative texts of the Muhammadan Law itself, a rule of evidence, and not of- 
“ succession, inheritance, marriage, or caste, or any religious usage or institution,” within 
the meaning of s. 24 of Act VI of 1871. 

This was a reference to the Full Bench by OLDFIELD and Mahmood, JJ. The 
facts of the case and the points of law referred are fully stated in the order pf 
reference which was as follows : — 

[298] Mahmood, J. — The following genealogical table indicates the mutual 
relationship of the persons to whom reference is necessary in stating the fa^pts 
of tKis case : — 

Kamal Ali. 


I • . I . 

Ikram Ali. Amjad Ali. 

• I 

Mazhar Ali. 

(Plaintiff.) , 

The property, for half of which the plaintiff is now suing, originally 
belonged to Kamal Ali, who, on the 20th September 1845, mortgaged it to one 
Jiwan Mai, and died in 1860, leaving his sons, Ikram Ali and Amjad Ali. as 
ipheritors under the Muhammadan Law. 

Ikram Ali died in 1854, leaving his son, Mazhar Ali, the plaintiff, as iff- 
heritor, who, on the 13th February 1864, sold the equity of redemption, which 
be had inherited from his father, to Narain Das, represented in this Utigatioft 
by the defendants. * 

^Second Appeal No. 1496 of 1883, from a decree of 0. W. P. Watts, Esq.,, District 
-Judge of Saharanpurf dated the 17th July 1883, reversing a decree of Maulvi Muhammad 
Maqsfid Ali Khan, Subordinate Judge of Saharanpur, dated the^th March 1883. 

4 [ Sec. 108 ; — When the question is whether a m&n is alive or 
Burden of proving that jg proved that he has not been heard of for seven 

person is alive who has not jjy tijose who would naturally have heard of him if ho had 

been heard of for seven alive, the burden of proving that he is alive is on the 

person who affirms it, ] 
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Narain Das, as f.he owner of a moiety of the mortgaged property, redeem** 
ed it in 1864, and obtained possession of the whole mortgaged property. 

It IS admitted in this case that Amjad Ali left his home in 1858, and has 
f *tcver been heard of sicfce ; but the plaintiff, whilst making this statement 
made another inconsistent statement, that the missing person had died in 1875. 

This latter part of thb plaintiff’s allegation has, however, been found to 
be unsupported by any evidence. The defendants, however, themselves stated, 
that in 1858, when Amjad Ali left his home, he was only thirty years old, and 
it is not disputed that Mazhar Ali. plaintiff No. 1, is the heir of Amjad Ali, 
under the Muhammadan Law. 


Mazhar Ali, plaintiff’ No 1, has sold half this right, said to have been 
inherited by him from his uncle, Amjad Ali, to the other two plaintiffs in this 
ease. 

The plaintiff's, alleging that the mortgage under which the defendants 
hold the property has been redeemed from the usufruct, leaving a surplus of 
Re. 336^8-0 as mesne profits for the last three years, came into Court suing for 
possession of the share [299] left by' Amjad Ali, and for recovery of the abovS- 
mentioned sum as mesne profits. 

The suit was resisted by the defendants on many grounds, only one of 
which need be noticed here. * They pleaded that, as ninety years had not elapsed 
from the date of Amjad Ali’s birth, he, although missing ever since 1858, must 
be presumed to be still alive under the Muhammadan Law, that no devolution 
of inheritance had therefore taken place in favour of Mazhar Ali, plaintiff 
No. 1, and therefore the plaintiffs had no locus standi to come into Court. 

The Court of First Instance, applying tjhe rule contained in s. 108 of the 
Evidence Act, held that Amjad Ali must be presumed to be dead, and added the 
opinion that even “ if the plaintiff’s ancestor is only missing, still the plaintiff 
is entitled to possession of the property as a trustee, and the defendant has 
no right to object.” Then, after going into the merits of the case, that Court 
decreed the claim under conditions which need not be specified here. *• 

On appeal by the defendants, the learned District Judge has reversed the 
decree of the Court of First Instance, Following the ruling of this Court in 
Kalee Khan v. Jadee, N.-W. P. H. C. Bep., 1873, p. 62, he held that, under 
the Muhammadan Law, the heirs of a missing person are not as such entitled 
to divide his estate among themselves, either as a trust or otherwise, befdre 
his death, natural or legal. The learned Judge then goes on to say ; — “By 
s. 103 of the Evidence Act, ^ the burden of proof was on thej)laintiff to prove 
Amjad Ali’s death, and I consider that he has certainly failed to prove it. 
Section 108 will not apply as the case is one governed by the Muhammadan 
Law, not by this section of the Evidence Act.” 

. The plaintiffs have preferred this second appeal, and the learned counsel 
\^o has appeared on their behalf contends that the rule in regard to pre- 
siynption as to the death of a missing person, being purely a rule of evidence, 
is not affected b> the Muhammadan Law, and must be governed by s. 108 
of the Evidence Act. He also contends that, even if the missing person be 
treated^ as alive, the plaintiff, Mazhar Alt, is entitled to the property under 
[300] the Muhammadan Law, as the heir of the missing person, and that as* 
such he is entitled to i*ecever either from a trespasser, or to redeem it from a 
mortgagee,* whose mortgage has been paid off from the usufruct of the 
mortgaged property. 

This contention, which is resisted by the learned pleader for the respon* 
dents, raises questions of considerable importance. The course of rulings of 
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this Court, and we believe of other High^ Courts also, as^well as of the Sad: 
Diwani Adalafcs, has been to apply the rule of ijjiluhammadan Law regarding 
missing persons to all cases of this nature, and nh ruling has been pointed oul 
to us which definitely lays down any rule as to th^ rights of the heirs of 8 
missing person in respect to recovering possession of his property in the 
capacity of trustees for such missing person. Section 24 of the Civil Courts Act 
(VI of 1871), which only re-enacts much older statutory provisions, lays down 
that in cases of “ succession, inheritance, marriage, or caste, or any religious 
usage or instiliption, the Muhammadan Law, in cases where the parties 

are Muhammadans shall form the rule of decision, except in so far 

as such law has, by legislative enactment, been altered or abolished whilst 
cl. (1) of s. 2 olthe Evidence Act clearly lays dgwn that “ all rules of^idence 
not contained in any Statute, Act, or Regulation in force in any part of British 
India *’ shall be repealed. The rule of Muhammadan Law regarding missing 
persons is one which necessarily affects questions regarding succession, inheri- 
tance, and marriage, for in all these branches of rights the death of a missing 
person may be the turning point of adjudication. At the hearing our attention 
was called ta the following rulings of thisa Court, which partially support the 
contention of one party on th^ one question, and of the other party on the 
other : — Dowlut Khatoon v. Khaja AH Jan, N.-W. P. H. C. Rep., 1867, p. 69 ; 
Kalee Khan v. Jadee, N.-W. P. 11. C. Rep., 1873, *p. 62; Parmeskar Bai v. 
Bisheshar Singh, I. L. R., 1 AIL, 53 ; Ha&an Ali v. Mahrban, I. L. R., 2 All., 
625; and Girdhari Lai v. Lado Begam, Weekly Notes, 1882, p. 105. So far 
as the question of the ninety years’ rule as to missing persons is concerned, the 
effect of these rulings is to support the respondents' case, whilst on the question 
of the right of legal heirs to claim as trustees, the ruling in Dowlat Khatoon v. 
Khaja Ali Jan, N.-W P. H. C. .Rep., 1867, p. 59, inclines to favour the 
appellants’ [SOlJ contention. On the other hand, a Division Bench of this Court 
consisting of STUART, C.I., and TURNER, J., in the unreported case of Nur 
Muhammad v. Habibunnissa, distinctly applied the rule contained in s. 108 of 
the Evidence Act to questions of this nature, holding at the same time tl^t 
“ when a person is missing, the Kazi should make over the property to a trustee, 
to be retained for the missing person until ninety years have elapsed frotn the 


birth of the missing person.” 

Having examined these various rulings, we arp of opinion that they do 
not^ definitely settle the questions which have arisen before us, whilst the 
rulings which preceded the passing of the Evidence Act are of small value, in 
view of the fact that no such enactment existed before the passing of that Act 
as specifically repealed all rules of evidence followed by the Courts. 

We refer the following questions to the Full Bench : — 

(i) Does the rule contained in s. 108 of the Evidence Act govern the case 
of a Muhammadan who has been missing for more than seven years, when the 
question of his death arises in cases to which, under the provisions of s. 24 oi 
the Bengal Civil Courts Act (VI of 1871), the Muhammadan Law is applicable ? 

(ii) When a Muhammadan owner of property is missing^arehis immediate 
heirs entitled during his absence, to claim possession of his property a^ trustees 
on his behalf from trespassers, or te sue for redemption of such property from 


a mortgagee in possopsion ? , , , ^ . 

Mr. 1\ Conlan and Shaik Maula Bakhsh, for thg Appellants. 

Munshi Kashi Prasad, for the Respondents. 

Mr T Conlan, for the Appellants. -The rule of the Muhammadan Law ie 
that a person must bo presumed to be dea^ when he has been missing for a 
period of ninety years, counted from tiio date of his birth. The question 
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whether a man is d^ad or nojt is a question of evidence, and the presumption of 
law just stated is a rule of evidence, and not a rule of succession or inheritance, 
or the other matters referred to in s.® ^4 of the Civil Courts Act. In order, 
therefore, to determine, ^whether or not a man who is missing is dead, the rule 
! ^'%bntained in s. 108 of the Evidence Act, [302] and not the Muhammadan Law, 
must be followed., (He was stopped.] I 

Munshi Kashi Prasad, for the Eespondents. — The question merely whether 
a man is alive or dead may be one of evidence, but the question whether the 
heirs of a missing person have acquired a right by inheritance to his property 
is a question of succession, and, when such a question arises between Muham- 
madans, it must be determined according to the Muhammadan Law, by virtue 
of 8. 24 of the Civil Courts Act. 

Mr. T, Conlan, in reply. 

The following judgments were delivered by the Full Bench ■ 

mfahmood, J.--Ig appears to»me that the first question which has been 
referred to us by the Division Bench cannot^ be decided without determining 
whether the rule of Muhammadan Law, that a missing person is to be regarded 
as alive till the lapse of ninety years from bis birth, is a rule of the Muhammadan 
Law of “succession, inheritance, marriage, or caste, or any religious usage or 
institution” within the meaning of the Bengal Civil Courts Act (VI of 1871)* 
This. I think, is the first and necessary step in the reasoning which would lead 
to the answer we are called upon to give to this reference. If the rule forms 
part of the branches of law which I have mentioned, there can, I think, be no 
doubt that by the provisions of the Statute we are bound to decide the ques- 
tion according to the strict rules of the Muhammadan Law, whether or not 
such rules appear to us reasonable and adapted to the exigencies of modern life 
in this country. On the other hand, if such is not the case, the question must 
be# determined according to the general law of British India. The provisions 
contained in s. 24 of the Bengal Civil Courts Act constitute one of the*most 
important guarantees given to the people of India by the British lule, and 
they date as far back as the beginning of the British rule, itself, for they 
first found legislative enactment in the year 1780, when the first Begula- 
tion for the administration of justice was enacted by the Bengal Govern- 
ment; they have been repeatedly confirmed by Acts of Parliament, and 
have ever since remained in the statute-book of British India. And I think 
I may safely say that, §ver since those provisions were, first enacted, the 
[303] Courts of .Justice have been uniformly accustomed to regard the rule of 
Muhammadan Law as to missing persons as a rule forming an essential part of 
the Muhammadan Law of inheritance, succession, and marriage. It is not 
..Qjecessary to cite authorities for this proposition, and I have mentioned the 
circumstance simply to indicate the importance which must be attached to the 
question we are called upon to determine, — a question which affects the devolu- 
tion of property ^wned by the entire Muhammadan population living within 
the jurisdiction of the Courts of Justice in British India. And because the 
question is one of so much significance, •because by a long course of deci- 
sion th*e Muhammadan Law has been held to govern it, and the people are in* 
consequence accustomAi to regard it as a rule binding upon the Courts’, and 
because my own views on the subject are at variance from those which have 
hitherto been adopted in the cases to be found in the reports, I consider it 
necessary to refer to the original authorities of Muhammadan Law, in order 
to" show, in the first plac*.e, that the rule which we are now considering is» accord-; 
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ing to Ihe best recognized and most authoritative texts of the l^JuhammadaD 
Law itself, neither a rule of inheritance, nor ojp succession, nor of marriage, 
and that the Muhammadan jurists themselves have regarded it as a rule belong- 
ing to that department of procedure which regulates the ascertainment oHi 
facts Jd judicial tribunals. In the second place, I shall deal with the 
arguntent which has been addressed to us regarding the^effect which the 
provisions of the Evidence Act have upon the decision of the question. 

‘Now, first is to the Muhammadan jurisprudence itself. It is a matter of 
the history of Muhammadan Law that when the Kepublic founded by the Prophet 
became an empire under the Khalifas of Baghdad, the exigencies of admtnistra- 
tion necessitated the establishment of Courts of Justice, for decision of disputes, 
and it was about that time that the jurists and doctors of the law endeavoured 
to frame a system of jurisprudence by supporting it with reasons deduced 
from those logical methods which the Arabian schoolmen had borrowed from 
the ancient philosophers of Greece. It was in consequence of this that the 
earliest systematized text books of Muhanynadan jurisprudence were wtitten, 
and by the concurrence of generations of jurists, principles and maxims were 
for-[304]mulatod and accepted •as guides for judicial decision. Among the 
maxims which were thus established is the maxiqi, “ Certainty is not over- 
ridden hy doubt,"' (\) which, says the author of the Ashhah, the most 
celebrated treatise on maxims of Muhammadan Law, “has been explained 
by some doctors to mean that the requisitions of certainty are not removed 
by doubt.”(2) The author goes on to say: — “ In this maxim are included 
various rules, one of which is, that original condition is continuance of what was 
in the same state as it wa8.”(3) Tl^is rule, which I have literally translated, is 
technically called istis-hah, and it is thus dealt with by the same author under 
the maxim which I have just cited. “ The second benefit,” says the author, 

“ derived from the maxim relates to istis-hah, which means (as in the Tahrir) 
that a thing ascertained exists till there is probability of its extinction. There 
is a difi'erence of opinion whether the rule can be employed as an argument by 
a claimant. Some hold that it is an absolute argument, while many altogether 
deny its efficacy. But the three profound doctors, Abu-Zaid, Shamsul-Aimma, 
and Fakhrul-Islam Bazdawi, hold that the rule may be employed as an 
argument in defence but not in attack (that is, in resisting a claim but not in 
seeking a right), and this doctrine has been generally accepted by the lawyers 
. . . . Another outcome of the maxim is, that a missing person neither 

inherits nor is he inherited from. ”(4) Fakhrul-Islam Bazdawi (to whom the 
author of the Ashbdb has referred), in his celebrated book entitled the Principles 
of Jurisprudence has treated the rule in the chapter on analogical presumptions 
in these words But employing istis-hab-alhal (continuance of condition) 
as an argument is correct according to Shafei, and this applies to all matters 

(1) . 
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tSOB] the necessit;^ whereof is eatahlished by reason, and then doubt arises as to 
the discontinuance of those ^natters. In j^uch cases the rule of istis-hab holds 
good, "SO that it may be used against tKe opposite party. And according to US 
cannot be an argumtAit of proof on behalf of a claimant, but an argument 
in defence ; and on this (principle) are grounded the doctrines of our doctors 
. . . . for e^iample, the life of a missing person.” (1) 


So far as to the rule of istis-hab, which, as is abundantly apparent from 
these texts, is a rule of the Arabian system of reasoning ^s applied to. legal 
questions. The exact manner in which the rule has been applied to the subject 
of missing persons is most fully explained in Birjandi, whose authority is 
undoubted among Muhammadans. “ A missing person,” says the author, *is 
one whose trace is unknown, which means that his whereabouts, life, or death, 
be unknown, that is, all news about him be intercepted, and it be unascertain- 
able whether he is dead or alive. Such a person is regarded as alive regarding 
his own rights, because it is certain that he was alive at one time, and this 
presumption of continuance {istis-hab) will apply till the contrary becomes 
apparent. His wife cannot many, because, if she were to marry, it would 
necessarily imply his being dead, whereas the f,ormer marriage, being a certainty, 
cannot be destroyed by doubt. Nor will his property be distributed among his 
heirs, nor his contracts set aside, because these would also necessarily imply his 
being dead. The Kazi may appoint a person to take possession of his rights and 
protect his property, whether the heirs demand this or not, because in this is 
advantageous protection to him. He is regarded as dead in regard to rights of 
others, and does not therefore inherit, because to regard him as capable of inherit- 
ing would be to hold that proved which cannot be proved. Therefore the dictum 
that a missing person does not inherit has been explained to mean that his share 
in the property of his ancestor is to be held in suspense, because there is a possi- 
bility of his being alive till the expiration of ninety [306] years from the time 
of his birth. This doctrine has been adopted by Imam Abubakar Muhammad 
Hjn-ul-Fazl, and has been approved by Sadrul-Shahid as mentioned in the 
Khulasa. Hasan-ibn-i-ziad held that the missing person should be declared 
defunct after the expiration of one hundred and twenty years from his birth, 
whilst Abu Yusuf maintained that one hundred years was tlie period, because 
in modern times no ope lives longer. According to my own view the true 
doctrine is, that a missing person should be declared defunct when none of his 
coevals remains alive. This rule has been adopted in the Zahiriya, Then it 
is said that the proper period is when his coevals in all the towns are dead; but 
the more correct opinionJs that when his coevals in his.own town are dead. 
Some learned doctors hold that his property will be held in suspense till, in the 
opinion of the Imam, he is to be considered dead, and that when such period 
has elapsed as the Kazi thinks is more than the usual age of persons like the 
«^issing person, then he will be declared defunct. Others maintain that the 
proper period is seventy years, Muhammad maintains one hundred and ten 
^•years, and Abu Yusuf one hundred and five ; but these two sayings are not to be 
found in celebipated works, as stated in the Zaul Faraiz Sirajiya, In the 
Zahhifa it is stated that Hanifa estimated the period at eighty years, and in 
the ^usul Imadiya it is said that he hesitated in this matter. In theRedaya it 
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is said tliat the most reasonable doctrine is that thfe term should not be fixed at 
any particular estimate, and that th^ benevolent ^octrine is to fix it at ninety 
years. Upon the expiration of the term, the property of the missing person 
will be distributed among his heirs, such as are alive •at the time, because he#r 
naust be regarded as having then died, and therefore those who died before do not 
inberib»from him. As to his rights to the property of others, ^e is to be regard- 
ed as dead from the day he has disappeared, because by the rule of istis-hab 
(continuance) his life must be presumed, and the rule is an argument for 
resisting a claim, though not for enforcing a right. For this reason he 
cannot inherit another’s property(l).” Eules similar to those contained in this 
[807] text are to be found in the Iledaya^ Book XIII, which relates^to the 
subject of mafkoods or missing persons ; but I need not quote much from that 
celebrated treatise, because the labours of Mr. Hamilton have rendered the 
book accessible to English readers. I may, however, mention the circumstance, 
that the author of the lledaya lays it down as the opinion of Imam Malik, 
one of the great founders of Muhammadan jurisprudence, that “ at the expira- 
tion of four years the Kazi may pronounce a separation, after which th^ wife 
is ts observe an iddat of four months and tSn days, such being the iddat of 
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widowhood, and slje may then C^08] marry whoever she pleasfes ; because 
Omar thus decreed with respect to a person who disappeared from Medipa/'(l) 
Now, whilst Imam Malik maintain's £hat the short period of four years is 
'Sufficient to raise the presumption of death of the missing person, the followers 
of the school of Imam Abu Hanifa are far from being unanimous as to the 
exact period necel»sary foi; raising the presumption. I can illustrate this best 
by reading a passage from the F'athul Kadir, a most celebrated commentary 
on the Hedaya : — 

“ Shaikh Imam Ahubakr Muhammad Ibn-i-Hamid has adopted the term 
of ninety years, because that is the probable age in our time. But this reason 
is not correct unless it be taken that the majority of long lives among people 
of our time do not exceed thaft limit. This may be so, but the moderns who 
have adopted sixty years have based the rule on the ground that that is the 
probable limit of age. In short, the disagreement has arisen from the difference 
of opinion as to whether the rule should be adopted according to the majority 
of long lives or of ordinary lives. In view of this, Shamsul-Aimma has said 
‘ the most proper course according to legal methods is, that no estimate should 
be fixed, because it is impossible to*dx any estimate by opinion, and this is v4iat 
the author (of the Hedaya) means by saying the most reasonable (course)* But 
we maintain that when none of the missing person’s coevals remains (alive) 
he will be declared dead, fegarding him in the condition of those like him.* 
This opinion is with reference to the Zahirur-Eiwayat. The author (of the 
Hedaya) says that the most benevolent (opinion) for mankind is, that it (the 
period), should be fixed at ninety years, whilst it would be more benevolent to 
fix it at sixty years. In my opinion the best is seventy years, because the Prophet 
said, ‘ the ages of my people are between sixty and seventy years,’ and therefore 
the longest of the two is the most probable." Some doctors maintain that the 
question should be [309] delegated to the opinion of the Judge who, when 
he considers proper, should declare a missing person defunct. ”(2) 

I must quote one more passage from the Fatawa-i-Alamgiri, which explains 
tlfe rule of Muhammadan Law on the subject in brief terms, and with a precision 
not tp be found in other 'works. I am all the more anxious to cite this authority 
because the work, which is a monument of the industry of the Muhammadan 
lawyers, was prepared under the orders of the Emperor Aurangzeb, and was 
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promulgated in India as the great Code of# MuhanimadantLaw regulating the 
decision of disputes in India. The ^ook possessge high authority, nob only in 
this country, but under the name of it is regarded ia other 

Muhammadan countries, like Turkey, Egypt, and Aral^ia itself, as an authori-t'« 
tative^work of Muhammadan jurisprudence. This great work summarizes the 
state *01 Muhammadan Law regarding missing persons ^n the following 
terms : — A missing person is declared dead on the lapse of ninety years, and 
this is the accepted opinion. And in the Zahirur Biwayat the term is to be 
estimated by tha death of his coevals, and therefore when none of them remains 
alive he is declared dead, and this is to be determined according to the death 
of his coevals in his town, as is said in the Kafi, The preferable (opipion) is 
that the question should be delegated to the opinion of the Imam, as is said in 
the Tabeen.**{D 

[Sio] Now, reading these texts carefully, there can, I think, be no douht, firstly 
that the rule of the Muhammadan Law as to missing persons has arisen from a 
maxim relating to the subject of evidence, and the rule of istis-hab, which is 
the*outoome of that maxim, cannot be regaitled as a rule of succession, inherit- 
ance, or marriage ; secondly, that among the great doctors of the Muhammadan 
Law itself there is a great difference of opinion as bo the exact manner in which 
the rule of istis-hab is bo be applied to missing persons ; thirdly, that as to the 
period necessary to elapse before the presumption of death can be applied 
to missing persons, Muhammadan jurists themselves are far from being 
unanimous ; fourthly, whilst some of the greatest doctors of the law would 
leave the fixation of period to the discretion of the Judge in each individual 
case, others consider the preferable course to be that the matter should be 
determined by the Imam, that is, by the ruling authority, as distinguished from 
the Kazi or the Judge presiding in a judicial tribunal. These conclusions are 
amply borne out by the texts which I have quoted, and they convince me that 
the rule of Muhammadan Law as. to missing persons is a rule belonging purely 
to the domain of legal presumptions falling under the head of the law Of 
evidence ; and, I may say, with due deference, that in my opinion the repprted 
cases which have been cited and which tend to support a contrary opinion are 
not based upon a sound view of the Muhammadan Law. It is true that, in 
some of the most celebrated treatises of that law, the, rule has been discussed 
as if it were a part of the law of inheritance and succession ; but, on the 
other hand, the Hedaya itself and some other equally authoritative treatises 
have dealt with the subject in a perfectly separate chapter, obviously because 
the authors regarded it as too general to be classed ander any particular head, 
applying, as it does, to all the branches of law in which the death of a missing 
person may happen to be the subject of investigation. I think that in administer- 
ing a medieval system of law it is supremely important that the Courts of 
Justice in British India should draw a clear distinction between the rules of-**' 
substantive law and those which belong purely to the province of procedure, 
because, whilst under s. 24 of the Civil Courts Act the Courts are bound to^ 
administer the former branch of the law according to native lavfs in cases of suc- 
cession, [311] inheritance, and marriage, questions which go to the remedy, ad 
litis ordinationem, must be decided according to the general law of British India. 
The rule as to misying persons appears to my mind j^o be purely a rule of 
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evidonfcial presumpHon, and '^hougb before the passing of the Evidence Abt there 
might have been perhaps so^ne justification for the Courts to apply the rule to 
cases ef Muhammadan succession, inhedtance, and marriage, the provisions of 
(1). 8. 2 of the Evidence Act leave no doubt in my mind that we are now 
bound, in connection with all questions of evidence, to administer the rules con- 
tained in that Afct, and it follows that the present case is governed by'«s. 108 
of the Statute. 

This view, considering the exigencies of the present case, renders it unneces- 
sary for me to deal with the second question which has been referred to \ls by 
the Division Bench. My answer to the first question referred to us must there- 
fore be' in the aflirmative ; and I wish to add that I have dwelt at such length 
upon the original authorities of Muhammadan Law because they have never 
been translated into English, and also because if the Muhammadan jurists 
themselves had regarded the question as belonging to the substantive law of 
succession, inheritance or marriage, I should have, sitting here as a Muham- 
madan Judge, felt myself bound by the provisions of the Civil Courts Act to 
adhere to the view adonted in the cases to be found in the reports. 

Duthoit, J. — I have nothing to add, except that it appears to me that the 
rule of Muhammadan Law as to missing persons is clearly not a rule of succes- 
sion, inheritance, marriagd or caste, or any religious usage or institution. The 
matter is therefore governed by the ordinary statute law of the country, which 
on the point before us is contained in s. 108 of the Evidence Act. 

Oldfield and Brodhurst, J J., concurred. 

Petheram, C. J. — The question referred to the Full Bench in this case is — 
Does the rule contained in s. 108 of the Evidence Act govern the case of a 
Muhammadan who has been missing for more than seven years, in cases to 
which, under the provisions of s. 24 of the Civil Courts Act, the Muhammadan 
Law is applicable ? ” The answer really depends on the question whether the 
mode in which the death of the missing person is to be proved, [312] is part 
of the Muhammadan Law of “ succession or inheritance.*' By s, 24*bf the 
Civil Courts Act, persons of the Muhammadan and the Hindu religions respec- 
tively are given the right of being governed in the matters therein referred to 
by their own law, but agy other questions in which they are concerned are to 
be dealt with under the general law of the country. Now, questions of succes- 
sion and inheritance are questions as to the manner in which property shall 
devolve OT* shall be distributed upon the death of the owner either with or with- 
out a wiii. I do not think that they are anything more. .Then comes s. 108 
of the Evidence Act, which provides that “when the question is whether a man 
is alive or dead, and it is proved that he has not been heard of for seven years 
by those who would naturally have heard of him if he had been alive, the 
J)urden of proving that he is alive is shifted to the person who aflBrms it.’* 
Now, if a man’s death has been properly proved, his estate will be divided 
^«.ccording to the law of the community to which he belongs. But the first 
thing to be settled is the fact of his death, and only after that has been proved 
can questions of inheritance arise. The rule of Muhammadan Law in regard 
to nyssing persons dates from ancient ^times and from social conditions to 
which it may well have been adapted. But to apply it to the totally different 
condition^ of the preseiffc day, when the means of communication between 
distant places have been so extended and improved, and when no man can hide 
bis existence from others in the manner which was formerly possible, and to 
presume that a man was living ninety years from the date of his birth, though 
his death was practically certain, would be a piece of gross injustice. It was 
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to beniafit flie people of this country by enabling,^proof t(^ be given of facts 
which should be known, that s. J08 of the Evidence Act was passed. For 
these reasons, nay answer to the questrion referred to us is in the affirmative. 




• NOTES. 

Cfeee also (1886) 7 All., 822 ; (1886) 8 All., 6U ; (1888) 10 All., 289 ; (1898) 23 Bern., 
296.] 


[313] The 20th Decembir^ 1884. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Oldfield, 
Mr. Justice Brodhurst, Mr. Justice Mahmood, and 
Mr. Justice Duthoit. 

Kandhifa Lai Plaintiff 

versus ^ 

Chandar and others Defendants."* 

Bond — Debt — Inheritance — Hindu Lato — Bight of oiie of several heirs to 
sue creditor for share of debt — Contract — Obligation — Act XXVIl 
of I860 — Act IX of 1872 (Contract Act), ss. 42, 45. 

Held, hy the Full Bench (MahMOOD, J., dissenting) that when, upon the death of the 
obligee of a money-bond, the right to realize the money has devolved in specific shares upon 
his heirs, each of such heirs cannot maintain a separate suit for recovery of his share of the 
money due on the bond , „ 

This was a reference to the Full Bench by Mahmood and DUTHOIT, JJ» The 
facts of the case appear from, and the point of law referred is stated in, the 
ORDBB OP REFERENCE, which was as follows : — 

Mahmood, J. — This is an application for revision under s. 622 of the 
Civil Procedure Code, and the arguinont addressed to us in support of the 
application raises a question of considerable importance. 

The bond of the 19th Octfober 1877, was executed by the principal defend- 
ants in favour of one Shambhu Singh, upon whose death a annas share in 
the bond devolved by inheritance upon his two nephews, Gudri Singh and 
Bisnath Singh, who, on the 29lh October 1880, sold their rights and interests 
to the present plaintiff. The object of the suit was to recover from the obligorji,^ 
the amount due on the bond to the extent of the annas shares purchased by 
the plaintiff. The learned Judge of the Small Cause Court, without going in|t^ 
the merits of the case, has dismissed the suit on the preliminary ground thaf 
the obligation created by the bond, being single, could be enforced only as a 
whole, and that the plaintiff has flot the option of claiming only his portion 
of tbe’mooey duo on the bond. In support of this view the learned Judge has 
cited "no authorities, but he has at some length stateff his reasons, the most . 
important of which is that “ an obligor must not be harassed with more than 

* Anplication No. 116 of 1884, for revision under s. 622 of the Civil Procedure Code of 
an order of Babu Kashi Nath Biswas, Judge of the Court of Small Causes at Benarc.s, dated 
the 8th February 1884. 
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one suit under a single obligation/’ The other reasons mentioned by th^ 
learned Judge relate principfilly to the pyractioal inconvenience which might 
arise if the contrary view were adopted. ' 

- [814] We have noif been referred to any specific provisions, either in the 

Contract Act or in the Civil Procedure Code, which would furnish a satisfactory 
answer to the question r£>ised in this case ; and, in the absence of sta^tory 
provisions, the determination of the question must depend upon the general 
principles of law and equity. The view adopted by the learned Judge of the 
Small Cause Court seems to proceed upon the ground that the specific shares 
in the bond which, upon the death of the original obligee, Shambhu Singh, 
devolved by inheritance on his various heirs, must be regarded as constituting 
only one joint right which could not be enforced in parts, by separate suits 
at the instance of each heir, because the obligation correlative to the right 
continued to be single, notwithstanding the death of the original obligee. This 
view of the law is directly opposed to the opinion adopted by three learned 
Judges of the Calcutta Sadr Diwani Adalat in Mahant Muddusudun Das v. 
Gooerdhun Das, S. D. A. Eep., 1847, p. 392, in which it was held that if the 
right to receive a debt secured by bond devolved by inheritance upon m6re 
than one person, the heirs might bring separate actions to recover the propor- 
tion that each was entitled to. Similarly, in the case of Shiu Din Misr v. 
Oenda Debt, S. D. A. JRep.', L. P., vol. viii, p. 829, it was held that, after the 
dissolution of a partnership, wherein the share of each partner had been 
ascertained, the sharers could sue separately for their shares of the debts due 
to the firm. These rulings are old, but we have not been referred to any more 
recent case in which the point has been directly discussed. The question, 
which seems bo involve mixed considerations of procedure and substantive 
law, does not appear to us to be free from difficulty as the law stands in India, 
and, in view of the importance of the point, we refer it to the Full Bench : — 

“ When, upon the death of the obligee of a money-bond, the right to 
realize the money has devolved by inheritance in specific shares upon his heirs, 
can each of such heirs maintain a separate suit for recovery of his share of the 
money due on the bond ? ” 

Pandit Sunday Lai, for the Plaintiff. 

The Se7iior Government Pleader (Lala Juala Prasad), for the Defendants. 
[315] The following judgments were delivered by the Full Bench ^ 
Oldfield, J, — The answer to this reference seems to me afforded by the 
terms of Act XXVII of 1860. By that Act “nq debtor of any person shall be 
compelled in any Court to*pay liis debt to any person claiming bo be entitled 
to the effects of any deceased person, or any part thereof, except on production 
of a certificate, to be obtained in the manner hereinafter mentioned, or a probate 
or letters of administration, unless the Court shall be of opinion that payment 
the debt is withheld from fraudulent or vexatious motives, and not from any 
reasonable doubt as to the party entitled.” 

The Act indicates the course to be taken by the heirs, and the debts should 
be collected by tfie administrator, and the assets distributed amongst the heirs. 

The Court can permit an action to^be brought by the heirs under the 
discretion allowed, but it can only properly do so when the party or parties 
suing are in a positiofi sue for the whole debt, for to permit one heir to 
realize hiff share would be bo alter the nature of the contract, and to subject 
the debtor to inconveniences and hardships. 

1 would answer the reference in the negative. 

Petheram, C, J., and Brodhurst, J., concurred. 
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DathoSt, J.— I am of the same opinjon as .tJhe learned Chief Justice and 
my learned brothers Oldfield and ProdhurST, but I wish to add a few words 
by way of explanation as to the way In which I nave arrived at the conclusion 
stated. ^ 

There can, I think, be no doubt that when an obligation is contracted 
betwoen A and B, then, in default of anything in tiie nature of the obligation, 
or of a special covenant to the contrary, the obligation passes to the representa- 
tives of the parties. How, then, does the obligation pass ? European 
Jurisprudence yrould, I believe, say that, if the obligation is indivisible, it 
cannot be split up^ among' the representatives according to their shares in the 
inheritance; but, if it bo divisible, it can. This was, I take it, thtj, Eoman 
Law on the subject, and it is so stated to have been V 3 y Demangeat, who is 
perhaps the best authority on the point. The French Law, too, is formulated 
to the same effect in the Civil Code, Book III, Title III, Section V, paras. 
1217 to 1221, But [316] it would, in my judgment, lead to much incon- 
venience if we were to attempt to apply this canon in its entirety to the 
circumstances of this country, where the law of inheritance among Hindus and 
Muhammadans is complicated by variaf?ioDs, of which, as governing the 
particular case, one of the parting to the obligation might well have no knowledge. 

Take, for instance, the case of a Hindu creditor on whose death the widow 
enters into possession and maiiagement of the estate, and thus obtains pay- 
ment of a debt due to her husband. Presently three brothers of the deceased 
come forward and say, — and the fact is admitted by the widow, — that the 
creditor was living jointly with thorn, and that consequently the widow had no 
share in the debt. Or take again the case of a Muhammadan creditor who 
leaves a widow and ten sons and daughters. The sons and daughters claim, 
and are paid, their legal shares bf the debt, but afterwards the widow comes 
forward and claims the entire debt, as due to her alone, on account of her 
dower, a first charge on the estate. 

It was, I take it, to meet such difficulties that Act XXVII of 1860 was 
enacjted, the preamble of which recites that it is expedient to consolidate certain 
Acts, and to remove all doubts as to the legal title to demand and receive debts 
payable in respect of the estates of deceased Hindus and Muhammadans. The 
Act then goes on to provide that no debtor of a deceased person shall be 
compelled to pay his debt to any person claiming to be entitled to any part 
of tihe effects of the deceased, except on the production of a certificate obtained 
under the Act, and that such certificate shall afford full indemnity to all debtors 
paying their debts to the person in whose favour the certificate has been granted. 

The only cases which were quoted to us as answering this reference in the 
affirmative were decisions of the Court of Sadr Diwani Adalat of the Lower 
Provinces in Mahant Miuldusudun Das v. Goverdhun Das, S. D. A. Eep., 1847 
p. 392, and in Shiu Din Misr v, Genda Debi, S. D. A. Eep., L. P., vol. vii 
p. 829. The facts of the latter case are so different from those of the case now 
before us. that I do not think it can be held to throw light upon the poirjli^ 
under discussion ; and both the cases are of a date (184;r) long prior to* 
[817] the enactment of Act XXVII of 1860. Under that Act the <3alcutta 
High Court has held— Wasehin Htiq v. Gowhuroonissa Bibi, 10 W. E., 105; 
end STiffictti AmiT-uji^nissa Bavkat v. SviiTiati Afiatt-un-nissa, 3 B. L. E,, 404, 

that certificates to collect fractional parts of debt* dtie to a deceased person 

cannot be granted to different heirs according to their respective shares in the 
inheritance. And this I take to be a very necessary rule, for we may not 
consider the convenience of one party to the obligation alone. We are bound 
to see that the debtors are not unduly harassed by representatives of a deceased 
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creditor. If it be o})j6cted that un]ess a certificate be allowed for* a share to 
the party entitled to such a share, it w^ll be impossible for him, in case of 
difference between himself ana his co-panjeners, to proceed at all, I would reply, 
^he words of Mr. Justice MarKBY in Srimati Amirunnissa Barkat^s Case^ 

' S B. L. E., 404, “ that if a shareholder could not, having established his right 
to a share, prevail«upon his co-shareholders to consent to one certificate Sbeing 
granted, it would be within the competence of the Court, under Act XXVII of 
1860, to select one or more of these co-sharers who would consent to act, and 
appoint him or them as the representatives of the deceased, taking, of course, 
proper security for the safe custody of the amount of debts that might be 
realised ; and that even if this could not be done, and if there should be any 
difficulty in appointing one or more of the co-sharers,'' there would be no 
difficulty in taking steps to have a receiver appointed under s. 503 of the Code 
of Civil Procedure. 

My answer to the question put to the Full Bench must therefore be in 
the negative. 

Hahmood, J. — 1 regret that in this case I am unable to agree with the 
learned Chief Justice and the other members of the Court upon the question 
which has been referred to the Full Bench, ft is due to the respect which I 
feel for my learned brethren that I should state the grounds upon which my 
own opinion is based at greater length than I should otherwise have considered 
necessary. The order of reference sets forth all the essential points of the case 
except one, namely, that the plaintiff, having fallen out with heirs of the de- 
ceased Shambhu Singh, had to bring a regular suit to establish his right to a 4 J 
annas share in the bond which had [318] been executed in Shatlibhu Singh's 
favour. His claim was decreed on che 20th March 1883 ; and the question 
which we now have to determine is, whetlier he is competent to maintain a 
separate suit for the recovery of his share of the money due on the bond, or 
whether the obligation which the bond creates can only be enforced as a whole. 

I It appears to me that the opinions expressed by my learned brothers OLD- 
FIELD and Dutholt proceed, if with all deference I may say so, merely upoti the 
construction which they place upon a particular section of Act XXVII of 1860. 
The object of that Act is best shown by the preamble, which runs thus : — 
*‘ Whereas it is expedient to consolidate and amend certain Acts now in force, 
which provide greater security for persons paying to the representatives of 
deceased Hindus, Muhammadans, and others not usually designated as British 
subjects, debts which are payable in respect of the estates of such deceased 
persons, and which facilitate the collection of subh debts by removing ail doubts 
as to the legal title to demand and receive the same ; it is enacted as follows." 
Now, I confess that I am unable to bold that the language here used by the 
Legislature was designed to interfere in the smallest degree with the native laws 
*^^hich regulate the devolution of debts due to a deceased person. It relates 
not to substantive law, but to procedure, and aims at giving facilities for the 
Removal of doubts and difficulties in the way of creditors and debtors. This 
‘^^brings me to the second point which I desire to notice. Section 2 of Act XXVII 
of 1860 ‘is as follows : — “ No debtor of any deceased person shall be compelled 
in any Court to pay his debt to any persoiV claiming to be entitled to the effects 
of any deceased person, or any part thereof, except on the, production of a oer.-r 
tifioate to be obtained fh manner hereinafter mentioned, or of a probate or letters 
of administration,” — and then come these important words — ** unless the 
Court shall be of opinion that payment of the debt is withheld from fraudulent 
or vexatious motives, and not from any reasonable doubt as to the party 
OUtiUed/* Now, in the first place, I wish to say, as one of the Judges who have 
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referred this case to tlie Full Bench, that the reasons which often make it desira- 
ble to apply the imperative part of s. 2 do ncft eKist*here T!7ie record shows that 
[819] in the present case payment tf^the debt wAs withheld, not on the ground 
of reasonable doubt as to the person entitled to receive it, but UTdoii an 
extremely technical plea ; and we have to consider^ whether such a plea^i^ 
warranted by the law or not. We are not concerned in I^ull Bench with the 
question whether payment w^as or was not withheld from vexatious motives. 
That is a question as to the merits of the case, and it is not for us, but for the 
Divisional Bench, to decide. It was not tried by the Subordinate Judge, and 
his judgment ddes not refer to it in any way. I therefore put Act XXVII of 
1860 aside altogether in' considering the present reference. 

The question before us is a complicated and difficult one, involving closely 
connected ^considerations of substantive law and of procedure. I propose to 
deal first with that part of it which relates to the rights of the parties which 
are created by the substantive law ; and secondly, wnth the procedure to be 
followed for the enforcement of those rights. 

Upon the first point, 1 have no doubt that the facts as proved and admitted 
shtow that the plaintiff represents two of*the nephews of Shambhu Singh ; in 
other words, that he can claim all the rights which devolved upon those tw^o 
nephews in the bond now in dispute. We have to consider whether, according 
to the Hindu Law, which undoubtedly applies k) the case, the rights in the 
bond inherited by the nephews were joint or several. Under the Hindu Law, 
as I understand it, wdiere a person dies leaving property, the devolution of 
rights in that property proceeds, so far as the present question is concerned, in 
the same manner, whether it consists of land or a bond, or anything else. 1 
have no doubt that in a divided Hindu family the rights which a deceased 
creditor’s heirs inherit are not joint but several, and that just as no one of them 
could maintain a suit for ejectment from a greater share of a zamindari village 
land than he himself had separately inherited, so also no single heir could sue 
for the recovery of more than his own share of the money due upon a bond. 

seems to me that the learned Judge’s view proceeds upon the assumption 
that the specific shares in the bond which devolved by inheritance upon the 
various heirs of Shambhu Singh must he [320] treated as one joint right which 
could not be enforced in parts by separate suits at the instance of each heir ; 
because the obligation correlative to the right continued to be single notwitli- 
standing the death of the original obligee. Viewed in this light, the question 
belongs to the domain of substantive law, and not to that of procedure or 
adjective law. If the rights possessed by the various heirs of Shambhu Singh 
are to be regarded as constituting one joint right, it may be taken that it could 
not be enforced except as a whole. “ Where the subject-matter of the contract 
is entire, as if it be to pay a whole sum to several parties, it is solely joint, and 
no one can bring a separate action for his share. Nor wdll the mere fact that 
the share of each is stated, give a separate right of .action, if the intention 

to pay only one sum in solidc So, also, w’here different sums of money 

are contributed by several persons, and the amount raised is advanced as oiTft 
total sura, it has been held the action for repayment should be lointly brought.” — 
(Story on Contracts, s. 55). The rqason of the rule is based upon fundamental 
principles of jurisprudence, regulating the nature and incidents of joint rights 
and j,oint obligations. The true notion of joint rights iand joint obligations is 
fully applicable only to cases \vh 0 re any one of several persons e^ititled to a 
joint right can require performance to himself of the entire obligation correlative 
to the right, and where any one of the several persons under a joint obligation 
can be required to render full performance of the entire obligation. “If the 
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right of the several persons thus entitled, or the duty of the several persons 
thus obliged is idehbical, and if the right or duty arises from a simultaneously 
combined expression of will, snch persons are termed correi ; those thus obliged 
being correi debendi, and those thus entitled being correi credendi.'* — {Lindley 
"'(Pi Jimspyudence, s. 117 A). When such a full correal relation exists, a joint 
creditor, by accepting full performance of the obligation, may extinguislj it in 
toto, and entirely discharge the debtor. The reason of the rule is, that when 
money is jointly advanced by seveial persons, each of them authorises the 
other by necessary injplication to act on his behalf. The question then in the 
present case is, whetl'er the heirs of Shambhu Singh possessed any such joint 
right as would entitle each and every one of them to enforce performance to 
himself of the entire [321] obligation created by the bond which they had 
inheiited. In other wotds, could the plaintiff, who represents the interests 
of two of the nephews of the deceased creditor, maintain a suit for the whole 
amount due on the bond ? I am of opinion that he could not, because the rights 
inherit(‘(l by the heirs of the creditor cannot be regarded as correal or joint in 
tlieir niiture. " Parties are not said to be joint in law, merely because they are 
connected together in some obligation, or some interest which, is cominpn 
to tlietjj hot}]. They must be so connected as to be in some measure identified. 
They have not several and respective shares, wdjich, being united, make a 
whole; but these together constitute one whole, which, whether it be an 
interest or an obligation, belongs to all. Hence arises an implied authority 
to act for each other, which is in some cases carried very far. Thus, if 
several plaintiffs sue for a joint demand, and the defendant pleads in 
bar an accoi'd and satisfaction with one of the plaintiffs, but without 
any allegation that the other plaintiffs had authorized the accord and 
satisfaction, the plea is nevertheless good^. For a release of a debt, or 
of claim to damages, by one of many who hold this debt, or claim jointly, 
is a full discharge of it ” — {Faisons on Contracts, vol. I, p. 21). The rule thus 
stated seems to me to be the test for decision of the point raised in this case. 
For it seems clear that if the plaintiff is not entitled to sue for the whole amount 
due on the bond, bis only remedy is to sue for his own share. The ether 
sharens in the bond may, as has actually happened in this case, be unwilling to 
join in the suit, and, if the view of the learned Judge were sound law, the 
plaintiff, who undoubtedly possesses a right, would be without a remedy. 

We have in India an Enactment dealing with the law of contracts. It can 
hardly be called a complete Code, but it may be taken as a kind of summary 
of the main principles wdiich govern contracts. The only sections of the 
Contract Act which I need refer to ai^e ss. 42 ar>d 45. The former deals with 
the devolution of joint liabilities, but not with the devolutfon of joint rights. 
The latter does relate to joint rights, and it runs thus : — “ When a person 
has made a promise to two or more persons jointly, then, unless a contrary 
intention appears from the contract, the right to claim performance rests, as 
‘between him and them, with them during [322] their joint lives, and, after 
the death of any of them, with the representative of such deceased person jointly 
“!^ith the survivor or survivors, and, after the death of the last survivor, with 
the reprgsentatives of all 3 ointly.’* I have read the section at length in order 
to show that it does not meet the present difficulty, for it deals only with 
cases in which the deceased himself is a joint obligee. And there is nothing 
in the Contract Act t« sjpow what happens to a single right when the owner 
pf it dies, ♦ind several persons become entitled to it. It appears to me that, 
under such circumstances, the only rule which we have to guide ua is the rule 
ef justice, equity, and good conscience, and in applying it we must go back to 
[ihose first nrincinles of jurisprudence which are deeper and wider than any 
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purely local laws. In connection with the rnatter beforous, those principles 
have been so well stated by the emSient jurist D^mat, that I cannot do better 
than read a passage from his work* on Civil Law, which exactly exjpresses 
my own view: — “The solidity among several creditors hath not this ed'eod, 
that ^very one of them may appropriate the whole debt to himself, and de- 
prive*the others of their shares ; but it consists only in this,'' that every one of 
them has a right to demand and receive the whole, and the debtor remains 
quiet, with respect to them all, by paying the debt to any one of them. This 
solidity depend® on the title which may give it, and on that which may show 
that what is owing to several persons is due to every one Of them in the 
whole. Thus, when two persons lend a sum of money, or sell a house land, 
they may treat in such a manner as that the payment may be made to any 
one of the two singly ; and they will be creditors, each of them for the whole, 
either of the money lent, or of the price of the sale. But if it were only said 
that a debtor should owe a sum of money to two creditors, without men- 
tioning anything of the solidity, in that case each creditor could demand no 
more than his own portion” (Part 1, Book III, Title III, Section It, arts. 

i.ia). 

This explains the meaning*of the terra “ solidity ” in connection with ob- 
ligations of this nature, ami shows that there is no solidity unless Siay one of the 
creditors is competent to obtain recovery of the whole debt. There is another 
passage in the same work, which is even more instructive : — “ If a thing 
is due to two [323] or more creditors solidly, that is, in such a manner that 
every one of them has full and ample right to receive the whole, the payment 
that is made to one of them will discharge the debtor from all the others. ” 
And then the author states the very question now before us : — “ If there be no 
solidity among several creditors for one and the same thing, that is, if each of 
them has nob a right to receive the whole thing, but only his portion of it, 
such as co-heirs, none of tliem can receive the whole for the others, unless 
they all consent to it” — (Parb'l, Book IV, Title I, Section III, arts. 7, 8). 

this case, all the co-heirs do not consent that one should receive pay- 
ment of the whole for the others, and the plaintiff brought the suit In this 
form for that very reason. To my mind the authority of Domat seems 
sufficient ; but the question is so important that I may refer to the opinion of 
a still greater jurist, namt3ly Pothu'r, who, in his Tre'Uise on Ohligations, gives 
a b'eparate chapter to this subject. T.^ie chapter is headed " Of the effect of 
the indivisibility of obligations in dando aut in faciendo with respect to the 
heirs of the creditor. ” It begins thus : — , 

“ When the obligation is indivisible, each heir of the creditor being creditor 
of the whole thing, it follows that each of the heirs may demand the whole 
thing from the debtor. For instance, if any one has engaged in my favour to 
grant, or procure me for the use of my estate, a right of passage over his ots-* 
over any other neighbouring estate, this right being indivisible, each of ray 
heirs may institute a demand for the whole against the debtor. So if any 
engages to make me a picture, or to build mo a house, each*of my heirs may 
demand of him to make the whole picture, and to build the whole house. But 
each of my heirs, although creditor of the whole thing, is not creditor totq^hter ; 
if, upon the demand of the whole by one of my heirs, the debtor, for want of 
executing his obligation, is condemned in damages, the condemnatiop in favour 
of this heir will only extend to that proportion of the damages for which he 
is heir ; for although creditor of the whole, he is nevertheless only creditor as 
my heir for part; if he has a right to demand the whole thing, it is becarse 
tbe thing cannot be demanded in parts, not being susceptible of them ; but the 
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obligation of this indivisible^ thing being converted by the non-execution of it 
into an obligation of damafes, which is Hivisible, my C824] heir in part can 
claim no greater share of the damages tfian the part for which he is heir. In 
ti::8 respect, the heirs i>i the creditor of an indivisible debt differ from the 
creditors in solido, who are called coirci credendi^ each of tlio latter Joeing 
creditors not only of the whole thing due, but also totaliter ; if, upon the demand 
of the creditor, the debtor does not fulfil his obligation, he must be condemned 
to the creditor for the whole damages. 

“ From this principle, that the heir in part of an indivisible debt, thohgh 
creditor of the wliole thing, is not so totaliter, it follows also that he cannot 
make an entire release of the debt which a creditor /n solido Therefore, 

if the creditor of an indivisible debt has left two heirs, and one of them has 
made a release to the debtor so far as concerns himself, the debtor will not be 
liberated as against the other.” — Potfiier*s Lato of Contracts, (Vol. I, p. 197-8) 

The jurisprudential concepticus upon which this passage proceeds appear 
tome to go to the root of the matter, and to show that although a particular right 
of the kind we are now considering may originally be single, the death of its 
owner may split it up, and make it enforceable by each of his heirs to the 
extent of his shaio, because they are not correi credendi, but hold severally. 
Lastly, to quote one of the more modern writers on Jurisprudence, 1 may 
translate the following observations in DeniolombPs Traitd des Contrats : — 

“ This right which belongs to the creditor solidaire, does it belong in the same 
way to the heir of the creditor solidaire *> Certainly. Yes, because it relates to 
an irrevocable mandate, which is not extinguished by death. Let us always 
observe that if the deceased creditor has left several heirs, each of them can 
only demand from the debtor the share which falls to him, in consequence of 
his position as an heir in the credit solidaire. It is true the credit solidaire 
itself belongs to the succession. But the succession being divided among the 
heirs, with regard to tlieir hereditary position, it follows that the credit solidaire 
necessarily undergoes the same division. The obligation solidaire is not, for 
the matter of that, indivisible ” — (Vol. Ill, p. 117). ^ 

In other words, notwitlistanding the fact that tlie right is, in the first 
instance, a “solid ” one, the owner’s death makes it no longer subject to the 
rules relating to rights Qi solido. 

[325] Applying these principles to the present case, I am of opinion tl^at, 
upon the death of Shambu Singh, although the obligation created by the bond 
continued to be single, the right correlative to th^at obligation was split up into 
the various shares which ^’fere inherited by the heirs of the creditor, and that 
the interest of each of them being limited to the extent of his share, cannot be 
regarded as constituting a joint right such as would render a separate action 
like the present unmaintainable. Such seems to have been the view of the law 
■Hmken by three learned Judges of the Calcutta Sadr Diwani Adalat in Mahant 
Muddumddun Das v. Goverdhun Das, S. D. A. Rep., 1847, p. 392, in which 
j# was held that if the right to receive a debt secured by bond devolve by 
inheritance upon^nore than one person, the heirs may bring separate actions 
to recover the proportion that each is entitled to. Similarly, in the case of 
S/iiu Din Misr v. Gevda Debi, S. D. A. Bep* L. P., vol. vii, p. 829, it was held 
that after the dissolution of a partnership, wherein the share of each partner 
had been ij^scertained, theliharers could sue separately for their shares of the 
debts due to the firm. These rulings are old, but the point does not appear 
to have been considered in any recent case, so far as I am aware. The former 
of these rulings, however, is exactly applicable to the present case, and for the 
reasons which I have already stated, I agree in the rule therein laid down. It 
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has been said by my learned brother Duthoto:. that^lbhe latter of the two rulings 
to which I have referred has no bearilng upon the question now under consider- 
ation, and whilst interpreting the rhles of jurisprudence as understood in 
Europe in the same manner as I have done, he has expressed the view that thoe^ 
rules ^ould lead to much inconvenience if applied to the peculiar conditions 
of Indi^an life. With due deference to his opinion, I regret ^that I am unable 
to agree with him in either of these propositions. The case of Shtu Dm Misr 
V. Genda Debi, S. D. A. Rep., L. P.. vol. vii, p. 829, to which he refers appears 
to me to proceed, upon the same hypothesis as the other case, for in both cases 
a single right was held by tlie learned Judges to have been split up into several 
rights, — in the one case by reason of the death of the creditor, in the other by 
the dissolution of partnership. The ratio decidendi in both cases purported to 
proceed upon the same principle, and I have therefore cited them, though I must 
nob be understood to say that the effect [326] of dissolution of partnership is 
the same as that of the death of a creditor upon rights and obligations arising 
out of money-bonds. If anything the case of Shiu Din Misr, S. D. A. Rep., 
L.P., vol. vii, p. 829, goes beyond ray view, and it is unnecessary for^e to 
expa-ess any opinion upon the rule therein -laid down. As to the advisability 
of applying tlie rules of jurisprudence to this country, I have long entertained 
the opinion that jurisprudence, being a science, is and must be applicable to 
all conditions of life where society has sufficiently advanced to render the 
introduction of the rules of law necessary for defining rights and deciding 
disputes; and 1 cannot help feeling that the complications which the Hindu 
and the Muhammadan Law of inheritance produce in connection with the 
devolution of rights are not greater than those produced by the laws of Europe, 
where the principles of jurisprudence are of course kept in view in 
administering justice. 

So far as the opinion of the learned Judge of the Small Cause Court is 
concerned with the question of procedure, 1 wish to observe that the practical 
inconvenience which ho anticipates would apply equally to a case where the 
owner of immoveable property dies leaving numerous heirs whilst the property 
is in the possession of a trespasser. It is clear that so long as the original owner 
was alive, he could claim possession of the whole property only by one suit, 
and it is equally clear that upon his death each of the heirs could maintain a 
separate action for his share of the property. Although the case so contem- 
plated would be one arising out of tort and not out of contract, yet so far as the 
limited question of procedure is concerned, the analogy seems very strong with 
the point now under consideration. In both cases the right to sue could, under 
the rules of procedure, be at one time enforced as a whole, in both cases the 
death of the holder of the right may split up the right and render it enforceable 
by every one of the heirs by separate actions co-extensive with their shares in 
the inheritance, and, if the argument of the learned Judge of the Small Cause ^ 
Court were to be accepted in the case contemplated, no heir could sue the 
trespasser at all unless he sued not only for his own share, but also for^ 
the shares of the other heirs who may be unwilling to jftin in the suit. 
There is no provision in our law by which any person can be rnade a 
plaintiff against his will, Where the right is strictly [327] joint, there arises, 
as- 1 have already said, an implied authority by the joint holders of the right 
to act *for each other, and such authority would eh able any one ,or more 
holders of the joint right to maintain a suit in their own name for enforcing 
the whole right, and in case any of them refused to join in the suit, the 
proper course would be to implead them as pro forma defendants, and the 
Court having before it all persons interested in the matter could do justice 
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between them. Bi»t no such implied authority can be understood £o exist 
between the various heirs ofi^a deceased pArson who dies leaving property which 
devolves in specific shares upon his heirs, whether such property consists of a 
. r?oDey-bond or land. Aiiy one of such heirs therefore cannot sue for more than 
his share, aud the plaintiff was therefore entitled to maintain this suitg The 
other shareholders in the bond whom the plaintiff impleaded as pro /orwd^defen- 
dants might have joined in the suit as plaintiffs under the provisions of s. 26 
of the Civil Procedure Code, but that section cannot be understood to render 
such joinder imperative, and indeed in cases where dissensions exist among the 
heirs, such joinder is practically impossible. In the present case, therefore, 
the plaintiff could not sue for more than his share in the bond, and I hold 
that the learned Judge was -wrong in law in throwing out the suit on the 
preliminary ground. 

My answer to the question is therefore in the affirmative 

NOTES. 

[ This was, approved in (1901) 25 MSd , 26 at 33. Sec also (1887) 9 All., 486 ; (1896) 21 
Bom., 154 at 158; (1907) 6 C.L.J., 383; (1894) P.R.,^1 ; 70.] 
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APPELLATE CIVIL. 

The 7th January^ 1886. 

Pbeseno; : 

Mr. Justice Brodhurst and Mr, Justice Duthoit, 

Zahur Khan and another Judgment-debtors 

versus 

Bakhtawar and others... Decree-holders." 

BJxccutwii of decree --^Decree payable by instalments — Execution of whole 
decree — Construction of decree — Payments out of Court — Act XV of , 

1877 {Limitation Act), sch. li. No. 179 (6) — Civil Procedure 
^ Code, s. 258 — Limitation. 

A decree passed against the defendant in a suit; and dated the 13th March 1877, directed 
“ that the plaintiff should recover the decree-money by instalments, agreeably to the terms 
of the deed of compromise, and he, in case of default, should recover in a lump sum.’^ The 
..^compromise mentioned in the decree pro-[828] vided that the amount in dispute should be 
paid in tec instalments, from 1284 to 1294 fasli, the first to be paid on the 27th May 1$77 
^1284 fa-sli), and the remaining nine instalments on Jaith Puranmashi of each suooeediog 
fasli year. OnthcJ.st Soptembor 1883, the decree- holders applied for execution of the decree, 
alleging*that the first four instalments had been paid, but not any of the succeeding instal- 
ments, and thev claimed to recover, under th^ terms of the decree, the fifth and all the 
remaining instalments in a lump sum. The judgment-debtors contended that the application 
was barred by limitatiofi, sm they had not paid a single instalment, and more than three 
years had* elapsed from the date of the first default; and that, oven if the first four 

•Second Appeal No. 69 of 1884, from an order of H. Di^i^^^ Judire 

of A^aamg^rh, dated the 16th February 1884, affirming an order of Babu Hadho 
Offioiating Subordinate Judge of Azamgarh, dated the 17th January 1884. * 
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instalmejits bod been paid, suoh payments oonld not bo recognised by the Court as they had 
not been oerfciAed. ^ ' 

Held, reversing the decision of the Lower Appellate Codrt, that if the four annual instal- 
ments had not boon paid under the decree, the execution of the decree was barred by limitation . 

JJeldf also, that recognition of such instalments was not barred by the terms of s. 258 
the Civil Procedure Code. Sham Lai v. Kanahia Lai, I.L.R., 4 All , 3^6, and Fakit Chand 
Bose V, Madan Mohan Ghose, 4 B. L. R., 130, followed. 

The decree of which execution was sought in this case was in these terms : — 
“That a decree be passed against the defendant in favour of the plaintiff for 
Bs. 3,327-7 0, being the amount sued for, with costs and interest during the 
pendency of the suit, together with interest at the rate of ten annas per cent, 
from this day, by establishment and enforcomont of lion against the hypothe- 
cated property ; that the plaintiff should recover the decree-money by instal- 
ments, agreeably to the terms of the deed of compromise, and in case of default 
he should recover in a lump sum.” 

The compromise mentioned in this decree provided that the Bs. »3, 327-7-0 
should be paid in ten instalments, from 1284 to 1294 fasli, the first, Bs. 327-7-0 
in remount, to be paid on the 27th May 1877 (1284 fasli), and the remaining 
nine instalments, Bs. 300 each, to he paid on Jaith Puianmashi of each 
succeeding fasli year. The decree was dated the 13th March 1877. On the Ist 
September 1883, the decree-holders applied for execution of the decree. They 
alleged that the first four instalments had been paid, but not any of the succeed- 
ing instalments, and they claimed to recover, under the terms of the decree, 
the 6th and all the remaining instalments in a lump sum. The judgment-debtors 
contended that the application was barred by limitation, as they had not 
paid a single instalment, and more than three years had elapsed from the 
date of the first default ; and that if»even the first four instalments [329] had 
been paid, such payments could not he recognized by the Court, as they 
had not been certified The Court oi First Instance (Subordinate Judge of 
Azamgarh) held that it was imma,torial whether the decree-holders had or had 
not received the first four instalments, as the application had been made within 
three ^ears from Jaith Puranmashi 1288 fasli (12th Juno 1881), the dat§ the 
6th instalment fell due. On appeal by the judgment-debtors, the Lower Appellate 
Court (District Judge of Azamgarh) affirmed the order of the first Court. 

It observed : — “ The appeal fails. All the rulings that have been given 
on tlje subject of such limitations are in favour of the decree-holders* case. 
Art. 179, sch. ii, Act XV of 1877, corresponds with art. 167 of the second 
schedule of Act IX of 1871, and^ the rulings of the Allahabad Court {Kanchan 
Singh v. Sheo Prasad, I. L.R., 2 Ail , 291) and of the Calcutta Court Nilmadhuh 
Ohuckerbutty v. Eamsodoy Ohose, L L. B., 9 Cal., 857, are one, that is, to the 
effect that in such oases it is immaterial whether former instalments were paid 
or not ; that applications made within three years from the date on which any 
instalment claimed fell due are within time ; that the clause in a decree 
empowering a decree-holder to execute the decree for the whole amount due on 
the default "of any instalment was made solely for his benefit and protection, 
and did not contract any of the privileges otherwise granted.*’ • 

The judgment-debtors appealed the High Court on the grounds that 
the period of limitation for the application for execution should be computed 
from tb^ date of the first default, and that the cases cited hy the Lower Appel- 
late Court were not applicable to the present case, because in the present case 
the payment of the instalments was denied. It was also contended that the 
disputed payments, even if made, could not be recognized, as they had not 
been certified. 
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Pandit Ajudhig, Nath ttpd She^ Asad Ah, for the Appellants.* • 

iVIunshi Hanuman Prasad, for the Bebpondents. 

The Court (BbodhdbST and DUTHOIT, JJ.) delivered the following 

jad^ment : — • 

[330] Duthoit, J . — We do not agree with the Lower Appellate Coiv’t that 
it is immaterial whether four annual instalments had or had not bedn paid 
under the decree, for we consider that if they were not paid, the execution of 
the decree was time-barred We are unable, however, to accept the contention 
of the learned pleader for the appellants, that cognizance of •payment of 'such 
instalments is barred by the terms of s. 258 of the Civil Procedure Code. This 
contention is opposed to the ruling of a Division Bench of this Court in Sham 
Lai v. Kanahia Lai, I. L. R..*4 AIL, 316, which followed and approved a Pull 
Bench decision of the Calcutta Court — Fakir Chand Bosp. v. Madan Mohan 
Ghose, 4 B. L. R., 130. 

We reverse the decision ot the Lower Appellate Court upon the preliminary 
point noted above, and remand the case for disposal on the merits, after ascer- 
tainnlent of the fact whether the fpur instalments were or were not paid under 
the decree as assorted by the decree-holders and denied by the judgment-debfors. 
The coats of this appeal will abide the final rdfenlt 

• Appeal allowed. 


NOTES. 

[ The C.P.C., 1882, was amended in respect of sec. 268 in 1888, and the clause ran, as 
amended, ‘ It shall not be recognised as a payment or adjustment of the decree'. But in the 
O.P.C., 1908, these words have been omitted. 

The decisions in (1894) 17 All., 42; (1890) 12 All., 569 ; (1900) P.L.R., 415, were under 
the previous state of the law, ] 


[ 7 All. 880 ] 

The 7th January, 1885, 

Present : 

Mr, Jt^stice Brodhurst and Mr. Justice Duthoit. 

Ramlal Decree-holder 

versus 

Radhey Lai Tind another Judgment-debtors.^ 


Execution of decree — Powers of Court in executing transmitted decree — 
Civil Procedure Code, ss. 228, 229. 

The powers which the foreign Court has, under s. 228t of the Civil Procedure Code, are 
^ confined to the execution of the decree, and the Court cannot question the propriety or 

* feiecond Appeal No. 80 of 1884, from an order of A. Sells, Esq., District Judge of Oawn- 
pore, dated the 2ijd July 1884. 


t [Sec. 228 — The Court executing a decree sent to it under this chapter shall have the 
Powers of Court in exe(?u. saino powers in executing such decree as if it had bee^p passed 
ting tran^nitted decree. persons disobeying or obstructing the execution 

of the decree snail be punishable by such Court in the same 
Appeal from orders in passed the decree. And its orders in 

executing .such decrees. executing such decree shall be subject to the same rules in 

respect of appeal as if the decree had been passed by itself.] 
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eorreotuess of the order directing execution, nor it, with reference to s* 239 • of the Code, 
stay execution except temporarily. j ^ 

Hied, therefore, where the drawers of a hundi, against whom the indorsee from the payee 
had obtained a decree on the hundi, objected in the Court, to which the decree had bejsn 
transmitted for execution that execution should not be allowed, because the payee had paid 
the aihount of the hundi to the decree-holder, after the decree had»been passed, and such 
Court refused to entertain the objection, that the order of the Lower Appellate Court directing 
that the parties should be allowed to produce evidence in regard to the alleged payment, and 
that, should the Court of First Instance had that the decree-holder had received satisfaction 
to the full amount of the decree, th; judgnunt-deblors should be absolved from all liability 
under the decree, could not be miintained. 

[331] The decree of which execution was sought in this case had been 
obtained under these circumstances. A firm carrying on business at Cawnpore 
drew three hundia on another firm carrying on business at the same place in 
favour of one Aiadhia Prasid, the proprietor of a firm styled Phundu Lai, 
Ganga Prasad. The payee either indorsed the hundis to one Ham Lai, or sent 
them to him for realisation, it did nob appear which, and Him Lai prpeured 
th'j acoeptMnee of the hunrlis. Subsequen*tly Earn Lai sued the drawers and 
acceptors on the hundis in thepourb of the Civil Judge of Lucknow, and on 
the 2nd August 1875, obtained a decree. This decree was transferred for 
execution to the Subordinate Judge of Cawnpore. * 

The drawers, judgment-debtors, took the following objection to the execu- 
tion of the decree ; — “ That the whole decretal money has been realised by the 
plaintiff from Ajudhia Prasad (who Sx^ld the hundi), after the passing of the 
decree; the plaintiff is, therefore, not competent to take out execution of the 
decree." The Subordinate Judge disallowed this objection on the following 
grounds : — 

“The Court, however, observes that the objectors (judgment-debtors) or 
Suraj Bhan (who accepted the hundis), against whom the decree oi the 2nd 
August 1876 had been obtained, not having paid any portion of the judgment- 
debt, they (objectorws) have no right to tike this objection. If there was aay 
dealing between Ham Lai and Ajudhia Prasad, the Court would not hold such 
payment to have been made in satisfaction of the decree, because Ajudhia 
Prasad sold the hundis to Ram Lai, or sent them to him as a commission agent 
to realise their amount, and Suraj Bhan had accepted the hundis in favour of 
Ham Lai, and for this reason Ham Lai brought the regular suit in his own 
Dan/e, obtained a decree, and took out its execution. If all the statetnents 
made by the objectors be true, then Ajudhia Prasad is the original decree-holder 
and Ham Lai is the second dfecree-holder. The transaction between them is 
not tantamount to satisfaction of the judgment-debt. When there is a dispute 
between Ham Lai and Ajudhia Prasad before the Court, all such questions 
would be decided. The judgment-debtors can by no means take advantage of the 
transactions between the said persons, and plead that the decree had been i 
satisfied." 

^ISeo. 239 : — The Court lo which a decree has been sent for execution under this chapter^ 
Bball. upon sufficient cause being shown, stAy the execution ol 
When Court may stay such dnoree for a reasonable time, to enable the judgraoi/t-debtor 
execution. to apply to the Court by which the decree was made, or to any 

Court having appellate jurisdiction in respect of the dec^tee or 
the execution thereof, for an order to stay ibe execution, or for a,ny other order reLiiing to 
the decree or execution which might have been made by saefar Court of First Tp-itance or 
Appellate Court if executiou had been issued thereby, or if application for execution had 
been made thereto; 

and in case the property or person of the judgment-debtor has been seized under au 
execution, the Court which issued the execution may order the restitution or discharge of 
such property or person pending the result of the application for such order.] 


/ 
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[332] The judgrtiient-debfccrs appealed to the District Judge. On the qubstiou 
whether if the amount of the decree had been paid to the decree-holder by 
Ajudhia Prasad, the proprietor of the firm of Phundu Lal, Ganga Prasad, 

. Oj^cution of the decree * should be allowed, the District Judge obsetved as 
follows : — 

The appellafits affirm that in October 1875 (about two months after the 
passing of the decree), the respondent adjusted the claim with the firm of 
Phundu Lal, Ganga Prasad, by debiting that firm with the amount due under 
the decree, and they contend that, as against themselves, therefore, the res- 
pondent now has no claim. It is stated also (hut this has not been ii^quired 
into) tfiat the firm of Plmndu Lal, Ganga Prasad, also show this settlement in 
their book<, and it is iurthei declared that, at the present time, there is no 
Ibalance (in the accounts between the two firms) to the credit of Phundu Lal, 
Ganga Prasad, thus showing ti»at tlie adjustment had been complete. The 
respondent calls in question the fact of any such adjustment, but at the same 
time distinctly contends that, even supposing it to have been an aciual fact, it 
could wi no way affect liis rights agairjst the appellants under the decree. This 
viev\ I cannot hold to he valid. Decree was given simply on the basis of the 
hundis, and if any of the intermediate possesscers of the hundis, even though 
not sued jointly with the appellants, choso to pav the respor^dent the full amount 
of h is decree, even though if had not been passed against themselves, the dtcree 
by such payment became virtually satisfied, and it is utterly impossible for 
me to concur m the v>ew that. J such satisfaction was made, the deciee-holder 
could still recover from the judgment-dehtoi s. If this adjustment has actually 
taken place between respondent and Phundu Lal, Ganga Prasad, the former 
can have no further claim upon the appellants. Ever.v thing turns upon the 
bo 7 ia fide character, the reality of the alleged'payment of the amount h> Phundu 
Lal, G mga Piasad, to the respondent, and I think that the lower Ctmrt wasin 
error in not allowing the appellants to establish its real ty.” After disposing of 
other questions raised in the case, wdiich it is not material for the purposes of this 
report to notice, the District Judge made the following order : — ‘ Thecasewill 
now be returned to the lower Court with directions to allow the parties to produce 
evidence in regard to the alleged payment to respondent by Phundu Lal, Ganga 
[333] Prasad in October 1875, and should the Court find that satislaction to 
the full amount of the decree has been received by the respondent, the 
appellants should be held absolved from all liability under the deciee.” 

The decree-holder appealed to the High Court, contending that the Courts 
to which the decree had been sent lor execution could not go heliind the 
certificate, and could not Entertain the objection of the judgment-debtors. 

Pandit Ajudkia Nath, for the Appellant. 

The Junior Government Pleader (Babu Dwarka Nath Baiiarji), for the 
*Bespondents. 

The Court (BKODHaRST and DCJTHOIT. JJ.) delivered the following 

Dathoit, J.™The order of the Lower Appellate Court cannot be maintained. 
The powers which the foreign Court has, under s 228 of tlie Code of Civil 
Proctddure, are confined to the execution oT the decree. It cannot question the 
propriety or correct ns^ss of the order directing execution, nor can it (s. 239 of 
the Oode)»stay exocuii >n 'except temporal ily. 

We reverse the order of the Lower Appellate Court and restore the order 
of the Court of First Instance. 

Appeal allowed. 


\ 
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c 7 All 8^3 ) 

The StA January, 1^5, 

PRESENT : 

Sir W. Comer Pethkram, Kt., Chief ‘Justice, and 
Mh. Justice Mahmood. « 

Chhab Nath Plaintiff 

• versus 

Kamta Prasad and another Defendants/ 

Bond — Interest — Covenant for rate of interest after due date of bond. 

In a deed nf mortgage, d^tod in July, 1^70, the mortgagors covenanted, among other 
things, as follows : — “ That, having ri^paid tho principal amount in the course of three years, 
we shall take back this bond, and wo shall continue to pay annuallv interest on the said 
amount at the rate of He. 1 2 per cent, per mensem; that, should we in any year fail to pay 
th% amount of interest, it shall, at the close of tfi * ye ir, be consolidated with the principal 

amount, smd we shrill pay coinpoui-«d interest at R 1-2 per cent, per mensem that, 

in the event of non-pfcymjrib of the principal and interest on tho expiration i f the appointed 
time,** the mortgagee “shall be at liberty to recover from hs the whole amount due to him 
witn interest by means of a law suit.** 

[834 J Held that the terms of tho bond amounted to a covenant to pay interest at the 
stipulated rate after the p no I of thre(3 years, so long as the principal remained duo ; that, 
the bond oontaiuing an express covenant for the pivmjnt of interest at th it rate, the lutorest 
was not affected by the considerations of the rc.asonablencis or othorwKse of the rate ; and 
that the mirtgigie was thecefocj cndiilei to interest up to the date of the decree at the rate 
of Re. 1-2 per mensem. 

Biildeo Panday v. Ookal Rai, I. L. R., 1 All., 603, referred to. 

The plaintiff in thi^ suit claimed bo recover Rs. 15,000, principal and interfesfe, 
due on a morigago-hond dated tlie 2HLh July 1870. Tho defendunts were 
Kamta Prasad, one of the oiiginal mortgag >rs, and the heirs of Bhagwan Dm, 
the other moitgagor, deceased. The material portion of this bond was as 
follows: — 

• “ We, Kamta Prasad and Bhagwan Din, do declare that, having received 
Rs. 4,645-5-f> of tho current coin (half of which is Rs. 2,322- 10-9h from the 
said Mahaj-in (Cnhah Nathh and brought the rnoney to our own use, we 
covenant and agree that h iving repaid the principal amount in the course of 
three years, we shall take hack this bond, and we shall continue to pay 
annually interest on the said amount at tho rate of one rupee and two annas 
per cent, per mensem ; that should we in any year fail to pay the amount of ^ 
interest, it sliall, at the close of the year, be consolidated with the principal 
amount, and we shall pay compound interest at one rupee and two annas 
per cent, per mensem ; that for the sitisfacbion of the said ly^ahajan we have/ 
in lieu of the said amount, hypothecated our respective zamindari rights as 
detailed below, and until the repayment of the principal amount and interest 
due to the said Mahajan, we shall not tiansfer them to any other person by 
sale or mortgage, Ac. : th it wh itever am >unt wtj pay as interest shall he 
entered on the hack of the bond, and we shall nob set up payments except on 
the basis of indorsement'* on the bond, and if we no so. the claim shall be 

• First Appeal No. 22 ot 1834. Irom a decree of ivlaulvi Fand-ud-dm, Subordinate Judge 
of Gawopore, dated the 25bh September 1883. 


227 



lX.R. 7 All. 335 .CHHAB nath v. kamta prasad &o. [1885] 


deemed false ; that ^in the evjent of .non 'pa.yment of the principal and interest 
on the expiration of the appointed time, tihe said Mahajan shall be at liberty 
to rpcor^er from us the whole amount due to him with interest by means of 
B, suit.*’ 

The mortgagors failed to pay interest as agreed. The interest claimed by 
the plaintiff, vvhidn amounted to Rs. 10,354-10-6, vras made up of compound 
interest for three years from the date of the [385] bond to the due date, and of 
simple interest from the latter date to the date of suit,, at the rate of Be. 1-2-0 
per' cent, per mensem. 

The defendants set up as a defence to the suit, amongst other things, 
that the plaintiff had improperly charged compound interest, and that tho 
plaintiff should be allowed interest from the due date of the bond at the rate 
of eight annas per cent, per mensem only. 

The lower Court (Subordinate Judge of Cawnpore) held on the issues 
framed on this defence, the fourth and fifth, that the plaintiff was entitled to 
compound interest as claimed, but that he was not entitled to interest after 
the duti date of the bond ac the rate of Re. 1-2-0 per cent., but at the rate of 
eight annas only. It observed as follows : — 

“ As to the fourth and the fifth issues,'* the Court is of opinion that 
according to the conditions laid down in the deed sued upon, the plaintiff is 
entitled to get interest on the principal as well as interest on the interest up 
to the due date; for compoui.d interest was stipulated, and the deed sued upon 
contains a provision for the payment thereof. But after the expiry of the 
date, he shall, of course, get interest on the principal only, and that, too, at 
the rate of 8 annas per cent. The plaintiff much delayed the institution of 
the suit, to let a large amount of interest apcumuiate. The deed in suit was 
executed on the 28th July 1870, and the terra fixed for the repayment of the 
debt was three years, which expired on the 28th July 1873, But the suit 
was instituted on the 8tli September 1882, or after nine years, one month 
and 11 days, and the result is that the interest has come to Rs. 10,354-10-6, 
while the principal is only Rs. 4.645-5-6. The Court does not think iUjust 
to allow interest after the due date at the stipulated rate.” 

The plaintiff appealed to the High Court, and it was contended on hia 
behalf that He was entjtled to interest up to the date of the decree at the 
stipulated rate of Re. 1-2-0 per cent, per mensem, and that the lower Court 
was not competent to reduce the rate of interest payable after the due dk.te* 
In support of this contention, the case of Baldeo Panday v. Gokal .Bai, I.L.R,, 

1 All , 603, was referred tew ^ * 

M. C. H. Hill and Shah Asad Ali^ for the Appellant. 

[336] Munshi Hanuman Prasad and Lala Jokhu Lai, for the Respondents* 

T»»e Court (Petheram, C. J., and Mahmood, J.) delivered the following^ 

" judgments: — 

^ Petheram C J. — I think that this appeal must be allowed. As I under* 
*8tand the mattfcy, the principal and interest are claimed at Rs. 15.000 by 
calculating compound interest for a period of three years, and simple interest 
at Rs, 13-8 per cent, from the end of that fieriod to the date of the institution 
of the suit. The teimsof the bond are rather more wide than 1 at first 
supposed, and they appear to me to amount to a covenant to pay interest at 
the stipulated rate after the period of three years, so long as the principal 
remained due The terms of tlie bond seem to bring it within the case cited 
by Mr. Hill \ if so. we are bound to follow the decision in that case. But 
our own i^iew is the same. If the bond contains an express covenant for the* 
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payment 6f interest at this rate, then thp interest will r^ot be affected bv the 
considerations of the reasonableness or otherwise of the rate, because the 
amount was agreed upon by the parties. It is also well within whaf would 
have been due to the plaintiff, if he had taken the account strictly on tjie 
terms specified in the bond. The appeal must be decreed, and the decree will 
be foV the amount claimed in the plaint with costs. 

Mahmood, J. — I am of the same opinion. 

Appeal allowed. 


NOTES. 

[ See also (1887) 9 All., 690 ; (1889) 11 All,, 416.] 


[ 7 All. 336 ] 

FULL BENCH. 

The 10th January^ 1885. 

Present : * 

Sir W. Comer Petiieram, Kt., Chief Justice, Mr. .Iusttce OLDFiEiiD, 
Mr. Justice Brodhurst, Mr. Justice Mahmood, and 
Mr. Justice Duthoit. 


Magni Ram and another Defendants 

versus 

Jiwa Lai and others ...Plaintiffs."^ 


^ High Court’s powers of revision —Civil Procedure Code^ s. 622. * 

In a suit to enforce the right of pre>eniption in respect of a usufructuary mortgage of 
immoveable property, the plaintilTs alleged that the con3idoration<monGy was less than that 
stated in the mortgage>deed. The Court of First Instance gave the [837] plamtifs a decree 
for possession of the property, on payment of an amount less than that mentioned in the 
deed*; and this decree was affirmed on appeal. The mortgagees appealed to the High Court 
on the following grounds : — “ (i) Because it was for the respondents to prove that any portion 
of the ootisideralion was not paidn (ii) Because the lower Court has not considered the 
evidence of the appellants, (iii) Because the fnding of the lower Court is based on 
conjecture. ** 

Held, on the question whether, such grounds not being grounds on which a second 
appeal is allowed by Chapter 42 of the Civil Procedure Code, the appeal should not proceed 
rather under Chapter 46, s. 622 of that Code, that the appeal could not proceed under s. 62^ 
of the Civil Procedure Code, in consequence of the decision of tho Privy Council in Amir Hassan 
Khan v. Sheo Bakhsh Singh, 1. L. R., 11 Cal., 6, that only questions relating to the junsdic- • 
tion of the Court could be entertained under that section. 

This was a reference fco the Falb Bench arising out of the following facts. 
The plaintiffs in tho case sued to enforce the right of pre-emption in Fespect 
of a usufructuary mortgage of certain immoveable property. They alleged that 
the consideration-money was less than that stated in the morftgage-deed. 

* Second Appeal No. 1738 of 1884, from a decree of H. G. Pears, Esq , Ofifg. District 
Judge of Maiupuri, dated tho 5th September 1884, affirming a decree of Maulvi Abdul 
Basit Khan, Subordinate Judge of Mainpuri, dated the 11th July 1884. 
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The Court of First lijstance gave the plaintiffs a decree for the possession of the 
property, on payment of an atjiounb less thifn that mentioned in the naortgage- 
deed. pn appeal by the mortgagees the Appellate Court affirmed this decree. 
,Tljp mortgagees preferred --a second appeal to the High Court. The grounds of 
appeal were as follow : — 

“ (i) Because it was for the respondents to prove that any portion of the 
consideration was not paid. 

Because (ii) the lower Court has not considered the evidence of the 

appellants. 

(iii) Because the finding of the lower Court is based on conjecture.*' 

The appeal was admitted under s. 551 of the Civil Procedure Code. The 
appeal came on for hearing before PetheraM, C.J., and DCTHOIT, J. The 
learned Chief Justice being of opinion that the grounds of appeal were not 
grounds on which a second appeal is allowed by s. 684 of the Civil Procedure 
Code, and that therefore the appeal would not lie, and that the appellants should 
consequently seek their remedy under s. 622, the Bench referred the following 
questioli to the Full Bench : — 

[338] “ Should this appeal proceed under Ch. 42, or under Cb. 46, s. 622 ? 

Pandit Ajudhia Nath, for the Appellants. 

The following opinion w’as delivered by the Full Bench : — 

Petheram, G.J., and Oldfield, Brodhurst, Mahmood and Duthoit, JJ. — 
This appeal cannot proceed under s. 622 of the Civil Procedure Code, 
because the Privy Council has decided in Amir Hmsan Khan v. biheo Bakhsh 
Sivgh, I. L. R., 11 Cal., 6, that only questions relating to the jurisdiction 
of the Court can be entertained under that section. The appeal will be laid 
before a Division Bench for orders under s 551. 


NOTES. 

[ Soe the Notes to 11 Cal., 6 in the *Law Reports Reprints * 

• This was followed in (1885) 7 All , 661 ; (1886) 8 All., Ill; (1886) 8 AIL, 619 ; (1886) 7 
AIL, 345; (1900) 20 A.W N., 214; (1903) 25 AIL, 509; (1894) 17 Mad., 410; (18b6) IdCaL, 
225; (lB96) 1 C. W.N., 617.] 


[7 All. 3881 

APPELLATE CIVIL. 

The 1 2th January^ 1886, 

. Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Brudhurst. 

Kauleshar Panday Plaintiff 

versus 

Girdhari Singh and another Defendants.* 

Jurisdiction — Civil and Revenue Courts — Declaration that land is plaintiff* s sir 
, and defendant a lessee — Landholder and tenant. 

A zamindar claimed a declaration that certain land was hia air, and that the defendants 
were in possession thereof as his leasees. The defendants resisted the claim on the ground 
that they were tenants of the land at fixed rates, and not lessees of it as the plaintiff’s sir, 

♦First Appeal No. 52 of 1884, from a decree of W. Barry, Esq,, District Judge of 
Jaunpur, dated the 11th January 1884. 
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Held tkat the suit raised the question whether the land was sir, in respect of which do 
occupancy -rights could be created except|by contract, anA Vhether’fcbe defendants were the 
plaintifi’s lessees, and that thus was a question pura?^ o! contract, and one which was 
cognizable in the Civil Courts. • 

The plaintiff in this suit, a zamindar, claimed a declaration that certain hind 
was^his sir, that the defendants were in possession thereof as cultivators 
under a lease granted by the plaintiff, and that they should continue in posses- 
sion of the land by payment of the rent entered in the lease.’* The defence to 
the suit was that the defendants were tenants at fixed rates of the land, and 
not lessees of it, as the plainiiff's sir, and that as the relation of landloid and 
tenant admittedly existed between the parties, and the object of the suit 
was the determination of the nature of the tenancy, the suit was exclusively 
cognizable in the Revenue Courts. 

[339] The judgment of the lower Court (District Judge of Jaunpur) was 
in these terms : — 

“ The issue is, whether the suit is cognizable by the Civil Court ? T find 
that the two defendants, Banslochan Singh and Girdhaii Singh, are own 
brothers. The plaintiff asserts that this -fand is his sir, and that he has let it 
to Banslochan under a lease, and taken a kabiihynt from him. Bans ochan 
Singh is in prison, and he does not defend the suit. But his brother, Girdliari 
Singh, replies that the holding is hereditary, and aot the sir of plaintiff; that 
he knows nothing of the alleged lease ; and that the suit is not cognizable by 
the Civil Court. 

“ The plaintiff a^imits that both the defendants are in possession ; the 
relation of landlord and tenant is thus established ; so the dispute resolves 
itself into a dispute about the nature of the defendants* holding ; plaintiff 
asserts the land is his sir, and that defendants hold under a lease, and, 
of the defendants, Girdliari ignores the lease, and asserts that his family has 
held the land for general ions, lb is thus clearly a case for a Revenue Court. 
The suit is dismissed with cOsts.** 

The plaintiff appealed to the High Court, contending that the suibJaad 
been properly instituted in the Civil Court. 

Munshi Hanuman Prasad, for the Appellant. 

Bahu Jogindro Nath Chaudhn, for the Respondents. 

The Court (Petheram, C.J,, and Bkodhursi,*J.) delivered the following 

judgment : — 

Petheram, C.J. — We think that the appeal must be allowed. The suit 
raises the question whether the land to which the syit relates is szr-l»nd. This is 
land in respect of which no occupancy rights can be created except by cont ract. 
The plaintiff contends that he granted a lease of tlie land to the defendants. 
The question is, whether the land is sir-land, and the defendants are the 
plaintiff’s lessees. The question whether the defendants are the plaintiffjs 
lessees is a question purely of contract, and is one which is cognizable in the 

Civil Courts. ,, 

Aj^peal allowed. 
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[ 340 ] ^The 74th January, I8S5, 

^ PKesenoJ: 

Sir W. Comer ‘Petheram, Kt., Chief Justice, 

AND Mr. Justice Brodhurst. 

Phulcband and others Defendants 

versus 

Miller Plaintiff.* 

Statute 17 and 12 Vic., c. 21, s. 24 — Insolvent — Voluntary transfer. 

On the 12th March 1881, a firm, the partners of which were subaequentlv, within two 
months from that date, adjudicated insolvents under 11 and 12 Vic., c. 21, suspended pay- 
ment. On the night of the previous day, the llth March, one of the creditors of the 
firm, the impending bankruptcy of the firm having become known, urged the latter to 
make over a part of their stock-in-trade as security for the debt, and to this tbe insolvents 
consented. Tne only pressure which appeared to have been exercised was that, on the llth 
March, security was demanded from the insolvents. 

Held that there having been no pressure which could not be resisted, and no legal 
proceedings having existed against the insolvents, or which they could have feared, the 
transaction was a voluntary transfer, and therefore void under s. 24 of 11 and 12 Vic., c. 21. 

The suit out of which this appeal arose was brought by the plaintiff as the 
official assignee of the estate of a firm trading at Calcutta and Cawnpore. 
This firm, which carried on business at Cawnpore under the style of Paramsukh- 
Sheolal, was adjudicated insolvent on the 26th March 1881. The defendsnls 
in the suit were Gansham D is and Keshab Deo, the proprietors of the firm of 
Gansham Das-Keshab Deo, Hardat, their •gomashta, and Phulchand, the 
proprietor of the firm of Ptmlchand-Makhan Lai. It appeared that on the llth 
March 1881, it became known in Cavvnpore that the firm of Parsmsukh-Shoolal 
was insolvent On the night of that day, about LI P.M., the firm of Param- 
8uk+i-Sheolal agreed to deliver a portion of their stock-in-trade to the a^enb 
of the firm of Phulchand-Makhan Lai, in part-payment of a debt due by the 
former firm to the latter. Carts were laden with piece-goods, and were about 
to leave the premises of Paramsukh-Sheolal, when the gomashta of the firm 
of Gansham Das-Keshab Deo asked for some of the stock also ns security for 
A hundi held by them, and accepted by the firm of Paramsukh-Sheolal, 
and in respect of which it was uncertain whether it had been horumred. It 
was accordingly agreed that the firm of Gansham Das-Keshah Den should 
retain the goods, making them over to the firin*of Phulchand-Makhan Lai, 
in the event of the hundi having been honoured. On the following day, 
[ 841 ] the 12th March 1881, the firm of Paramsukh-Sheolal stopped payment. 
Two or three days later the goods were delivered to the firm of Phulchand- 
Makhan Lai, the hundi having been honoured. 

The plaintiff in this suit claimed to recover from the defendants the goods 
ilfquestim, or their value, and damages for their wrongful detention. The 
Court of First Insfanco {Subordinate Judge of Cawnpore), for reasons which 
it is not material for the purposes of this r^orb to state, dismissed the suit. 
The plaintiff appealed to the District Judge, who htdd that the plaintiff was 
entitled to recover the goods, as the transfer of them was void under s. 24/ 
0 . 2 L II nd 1 2 Vic. The D strict Judge observed as follows : — 

■* bocoi.a Appeal No. 147V of 1883, from a decree of A Sells, District Judge of 

Cawnpore, dated the Slat July 1881, modifying a decree of Mauli Fairid-ud-din, 8ub- 
ordinaP^ Judge of Cawnpore, dated the 3 1st March 1883. 
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coarse the delivery was the result of pressure, but virtually it must 
still be regarded as being an absolut^y voluntary delivery. ^ Now this delivery 
was certainly made within two months before the bankrupts on petition under 
c. 21, 11 and 12 Vic., were adjudicated insolvents (26th^March 1881). Accord- 
ingly, if made by the bankrupts, when ‘in insolvent circumstances,* it becomes 
void, aa against the insolvent’s assignee, under s. 24 of that, statute. Now I 
imagine that to meet the condition indicated by the term, ‘in insolvent cir- 
cumstances,' it is not necessary that a firm should actually have stopped pay- 
ment and suspended business, but that it is simply required that they should 
be unable to me^ the demands made upon them, and this must unquestion- 
ably have been the position of the bankrupts at the time this delivery was 
made, for it is said to have occurred about 10 or 11 P.M., on the last night of 
the^ existence of the business. It took place on the night of the 11th March, 
and the firm suspended payment on the J2th. It was not a delivery made in 
thi ordinary course of business, but a delivery in part payment to one creditor 
in preference to the general body ; and further, as an actual transfer it dated 
even after the firm had suspended business. When the goods were handed 
oyer to Gansham Das, it was not an out-and*out transfer ; they were simply 
given as security, and the actual delivery to Phulchand-Makhan lial did not 
take place till some days after. * I am of opinion therefore that the transfer 
was unquestionably void, and within the meaning of s. 24 of the Insolvency 
Act even fraudulent.” 

C342] The District Judge in the event gave the plaintifif a decree against 
the firm of Phulchand-Makhan Lai for Rs. 1,198, the value of the goods, and 
dismissed the suit as against the other defendants. 

The defendants against whom the suit was decreed appealed to the 

High Court. 


Munshi Sukh Bam, for the Appellants. 

The Junior Government Pleader (Babu Dioarka Nath Banarji) and 
Mr. E. C. F, Greenway, for the Respondent. 

The Court (Petheram, C.J., and Brodhurst, J.) delivered the following 

judgment:— 


PethCFam, C.J. — We think that this appeal must be dismissed. The 
question is, whether a transaction between certain insolvents, or persons who 
shortly afterwards were adjudicated insolvents, and one of their creditors, is 
void. The answer to this question depends on what are the proper inferences 
to be drawn from the facts. Tbe-facts are, that on the 12tih March the insolvents 
suspended payment. On the night of the previous day, the 11th March, the 
creditor, the impending bankruptcy of the insolvents having become known, 
urged the latter to make over a part of their stock-in-trade as security for the 
debt, and to this the insolvents consented. Now, was this a voluntary 
transfer? because if it were, it is void under s. 21 of 11 and 12 Yic., c, 21, 
All that appears is, that on the 11th March security was demanded from the 
insolvents. There was no pressure which could not bo resisted. There were 
no legal proceedings against the insolvents existing, nor Cvould they have, feared 
any, as they must have known thafciOn the following day they would stop 
payment. Under these circumstances, we are of opinion that the transfer was 
a voluntary one. 

— Appeal dismissed. 


NOTES. 

I See also (1889) 9 A. W, N., 24.J 


4 ALL.--$0 
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* Idih Javuiiryt 1885. 

, ' Present : 

ts:* Sir W. Com^.sr Petheram, Kt.. Chief Justice, and 

Mr. Justice Brodhdrst. 

Bandhu Naik Plaintiff 

versus 

Lakhi Kuar and another Defendant^.* 

Transfer of suit — Ciril Procedure Code, s. 25 — Court to which 
suit is transfetred deciding suit on evidence taken by Court 
from which suit is transferred. 

Wbero the trial of a suit was commenced by a Subordinate Judge, and then transferred 
by the District Judge to hi^' own file under s. 25 of the Civil Procedure t843] Code, and 
the Ifttter did not re-take the evidence, but dealt with the case as it came to him from the 
Subordiiialc Judge, and dismissed the suit, — held that the District Judge had not “ tried” 
the c.i‘’e within the meaning of s. 25 of the Code. • 

The plaintiff in this case clairned Rs. 30. the price of a bullock sold and delivered 
to one Raja Rnm, represented in the suit by the defendants. The trial of the 
suit was commenced by the Subordinate Judge of Azamgarh, and after be had 
taken evidence, the District Judge of Azamgarh transferred the suit to his 
own file, under s. 25 of the Civil Procedure Code. The District Judge did oofc 
re-take the evidence, but dealt with the ease as it came to him from the Sub- 
ordinate Judge. He found that the sale of the bullock was not proved, and 
dismissed the suit. The plaintiff appealed to the High Court. 

Munshi Kashi Prasad, for the Appellant. 

Munshi Sukh Ram, for the RespOTidents. 

« The Court (Pethbliam, C.J., and BkodhuRST, J.) delivered the following 

judgpfient: — 

Petheram, C. J.— -We think that the appeal must be allowed, and the suit 
tried again. Tiie question is, whether it has been tried. The trial was com- 
menced hy the Subordinate Judge, ai.d the suit was then transferred by the 
District Judge to his own file under s. 25 of the Civil Procedure Code, By 
that section the District Judge had power to transfer and try it. But inasmuch 
as the evirience was not taken before the District Judge, we do not think that 
he has trad the case. The decree must be set aside, and the case remanded 
to the Court which has cognizance of suits of the nature of the present one for 
trial on the merits. 

Appeal allowed. 

NOTES. 

£ Soe also (1899) 23 Mad., 814 ; C. P. C., 1908, O. 18, r. 15, cl. 2.] 


• First Appeal No, 114 of 1884. from a decree of G. J, Nicholls, Esq., Officiating Dis- 
trict Judge of Azamgarh, dated the 27th June, 1884. 
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The 15th January ^ 188^. 

Present : 

Sir W. Comer Pethekam, Kt.. Chief Justice, and 
Mr. Justice Brodhurst. 


Aziman Bibi and another Plaintiffs 

versus 

Amir Ali and others Defendants.'' 


Pr€’emption- -Mortgage by cojidilional saZe— Wajib-ul-arz — “Tmns/cr" — 
Act IV of 1882 (Tfon^/er of Property Act), s. 58, 

A clause in the viajih~ul-nrz of a village gave a right of pre-emption in respect of 
“ transfer” by the sharers of their rights and interests by sale and mortgage. 

(344'H^/d, that a deed of conditional .^alc of a share in the vill.ige, which did not transfer 
posspssioQ, was a transfer of an interest in the villiige, and was sufficient to let in the right 
of pre-emption. Sheoratan Knar v. Mahipal Kuar, ante, p. 258, followed. 

The plaintiffs in this suit claimed to enforce the right of pre-emption in respect 
of a mortgage by conditional sale ot an eight pies- share of a village called 
Bamnauli, dated the 3 1st August 1882 The claim whs based on a clause 
of the wajib-ul-arz of the village, which was to the following effect: — 

“According to the proportion of the land or share in possession, every 
sharer has the power of transferring his rights and interests (hakk?ynt) by 
means of sale and mortgage. But it is a condition that, at the time ol transfer, 
whosoever may be desirous of tran*sferring his rights and interests (hnkkiyaP, 
then first hie nearest sharer will be entitled ; and, in case of his refusal, the 
transfer will be made in favour of other sharers in that thok ; and, in case of 
their refusal, in favour of sharers in the other thok ; and when all these refuse 
or decline to give the proper price, then the transfer may be made in favour 
of others, and then no sharer will have the right of pre-emption. 

The plaintiffs were sharers in the same thok as the conditional vendor of 
the share claimed, while the conditional vendees, defendants, were “ strangers,’ 
that is to say, were not sharers in the village. The conditional sale was not 


one with possession. 

The C‘>urt of First Instance (Mnnsif of Bansgaon) decreed the claim. On 
appeal, the Lower Appellate Gdiirt ^ Subordinate Judge of Gorakhpur) reversed 
the decree, observing as follows “ The point to be determined is, whether a 
claim of pre-emption can be set up in respect of a document of condiUonal 
sale without possession, in the way of a hypothecation. The principle of pre- 
emption is, that a neighbour or a partner should not he inconvenienced by a 
stranger gaining possession. When the loan is under hypothecation, and 
possession has not been trsnsferrea, there can be no right of pre-ernpt.on.. 
What injury is shown to the f)laintiffs by this mortgage without possession . 

The plaintiffs appealed to the High Court, contending that the decree of 
the Lower Appellate Court was oppAed to the terms of the wajib^ul-arz. ^ 

[345] Mr. J. Simeon, tor the Appellants. 

The Senior Government Plead er (Lala Juala Prasad), for the Respondents. 

I ^ OK 1884 from a docrco of Rai Raghunath Rabat, Subordtnat© 

Bahim, Munsif of Bansgaon, dated the 20th 3uno 1883. 
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The (Jourt (Pi^THEBAM, C* J., and Bfodhurst, J.) delivered the following 

judgment: — 

Petheram, C.J. — The sole question in this case is, whether this deed of 
qondibif>nal sale included a transfer of an interest in the propf^rty, and reference 
need only be made to s. 58 of the Transfer of Property Act. which defines every 
mortgage as including a tranfer of an interest in the property hvpothecp.ted for 
the purpose of a security. A deed of conditional sale of this kind is a mort- 
gage, and some interest in the property is transferred. This is sufficient to let 
in the right of pre-emption, end it is not necessary that there should be a 
transfer of possession. On this point we hold that the recent decision of the 
Pull Bench in Shnorntan Knar v. Mahipal Kuar^ aiite^ p 258, is binding upon 
us, and the result is that this appeal must be allowed with costs. 

Appeal allowed. 


[7 All. 8451 

EEVISIONAL CIVIL. 

The 1 5th January, 1885. 

Present : 

Mr Justice Oldfield and Mr. Justice Mahmood. 


Har Prasad and another Petitioners 

versus 

Jafar Ali Opposite party/' 

• Civil Procedure Code, s, 622 — High Courtis powers of revision — 
Jurisdiction ’* — Limitation — Act XV of 1887 

{Limitation Act),sch. ii. No. 164. 

♦ • 

Where property had been attached in execution of a decree, held, that the date on which 
the property was attached, and not the date of the sale in execution, being the date of 
executing the first process for enforcing the decree, was the date from which limitation 
should be c "‘mpnted under art. sch. ii of Act XV of 1877. Pachu v. Jaikishen, Weekly 
Notes, 1884, p. 3*22, referred to. 

A Court which admits an application to set aside a decree ex-parte after the true period 
of limitation has expired acts in the exercise of its jurisdiction illegally and with material 
^irregularity within the meaning of s. 622 of the Civil Procedure Code, and such action may 
therefore be made the subject of revision [346] by the High Court under that section. Amir 


* Application No. 197 of 1884 for revision under s. 622 of the Civil Procedure Code of 
an criier of G.J. Nfcholls, Esq,, offg. District Judge of Azamgarh, dated the 3rd May 1884. 
1 1 AH. 164 


Description of Application. 

— a.™ 

Period of limi- 
tation. 

Time from which period begins . 
to run. 

By a defend int for an order to 
set aside a judgment ez~parte. 

Thirty days. 

The date of executing any process 
for enforcing the judgment.] 
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Basan Khan V, Sheo BaJcsh Singh, l.L. R., 11 Cal., 6, an<J Magni Ram v. Jiwa Lai, Ante, 
p, 836, commented on by MAHMOOD, J. 

Per MAHMOOD, J. — The term ** jurisdiction ” as used by their Lordships of Privy 
Council in Amir Hasan Khan v, Sheo Baksh Singh, 1. L. R., 11 pal,, 6, must be understood 
in its broad leg^l sense signifying the power of administering justice according to the means 
vrhioh tne law has provided, and subject to the limitations imposed by the law upon the 
judicial authority. 

This was an application for revision under s. 622 of the Civil Procedure 
Coder made under the following circumstances : — On the 3 5th September 
1882, an ex-parte decree was passtd by the Munsif of Azamgarb against Jafar 
Ali. In execution of that decree, the property of Jafar Ali was attached on 
the 19ch .June 1883, and on the 15th September 1883, a sale proclamation 
was made On the 20th November 1883, the sale in execution took place. 
On the 13th December the judgment-debtor presented an application under 
8. 108 of the Civil Procedure Code for setting aside the ex-pnrie decree, alleging 
that by the fraud of the decree-holders he had not had knowledge of the suit 
and the execution- proceed mgs. The Munsif allowed the application. The 
dec» 00 -holders appealed to the District divdge of Azamgai h, contending that 
the application of the 13th Depemher should not have been allowed by the 
Munsif, on the ground that it was barred by limit ition under art. 164, sch. ii 
of the Limitation Act, more than thirty days having passed since the 19th 
June l'"83, when the property was attached in execution. 

The District Judge observed : — “ The Court considers that the date of the 
sale (20 h November 1883), is the date of execution of process under art. 364 
of sch. ii, Act XV of 1877 *’ He held that the application was not barred by 
limituti m, and tnat the judgment-debtor, Jafar Ali, had no notice of the or»glnal 
suit, but he did not try the question^j whether the Judgment-debtor had notice 
of the exec a til > 11 -proceedings, and whether the decree-holders had acted in the 
fraudulent manner alleged, ilo dismissed the appeal with costs. 

The decree- holders applied to the High Courr, for the revision of this ordqr 
under «. 622 of the Civil Priicedure Code, on the ground that the lower Courts 
had exceeded their powers in entertaining the application to set aside an (X-parte 
decree alter the [347] time allowed by the Law of Limitation. On the 
other side it was objected that the High Court had no power of revision in the 
case under s 622. 

Muushi Hanumnn Prasad, for the Petitioners. 

Munshi Kashi Prasad, for the Opposite Party. 

Oldfield, J. — (After stating the facts, continued)? — Art. 164 of the Limita- 
tion Act provides thirty days, as the period of limitation for an order to set 
aside a judgment ex-parte, from the date of executing any process for enforcing 
the judgment, and by s. 4 of the Act it is enacted that “ subject to the provi- 
sions contained in 8S. 6 to 25 inclusive, every suit instituted, appeal presented, 
and application made after the period of limitation prescribed therefor by the 
second schedule of the Act. shall be dismissed, although limitation has not 
been set up as a defence.*’ 

When therefore a Court has adpiiited an application to set aside an 
ex-parte judgment in contravention of the Law of Limitation, it must beheld to 
have acted in the exercise of its jurisdiction illegally within the meaning of 
a 692 and there being no appeal to this Court in the case, this Court has, in 
m, opin“n. powers of revia-on under a. 622 of the Civil Procedure Code. 

In the CH8P before ua the Judge erred in his application of the Law of 
liixnitation. The period of limitation will run from the date of executing an> 
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t: 


process for enforcing the joclgmei^t; and 4n thi^ case will run from the date of 
attachment of the property .of iha judgment-debtor in execution of the decree ; 
and the application will be barred unless the jurigment-debtor has been kept by 
pneans of fraud from tbe knovvledge of his right to make the application. This 
is a question which the Judge must determine before he can properly entertain 
the application. » 

The order is set aside, and the case will go back to tne Judge for disposal 
with reference to the above remarks. Costs to follow the result. 

Mahmood, J. — The question wliether the order of the District Judge can 
be revised by this Goiirt, under s. 622 of the Civil Procedure Code, opens 
up a very important qa€isii'>n of law, in discuSsSmg which it is not necessary 
to go further back than Act VllI of 1859, the old C »de of Civil Pr )oedur 0 . 
That Act, [348] as it origmallv stood, d les not seem to have contained any 
pr 'Visions enahling the High Courts to interfere in revision, but s. 35 of Act 
XXin of 1861 laid down the following rule: — “ The Sudder Court may call 
fortherecnd of any case decided on appeal by any suhordinate Court in 
whicn no further appe.il shall lie to the Sadder Court, if such subordinate 
Court shall appear in hea ing the appeil to have exercised a jurisdiction not 
vested in it by law ; and the Sudder Court m ly sob aside the decisi m passed 
on appe-il in such c ise hy the suboniinate Court, or may pass such other order 
in tlie case as to such Sunder Court inav seem right.*' 

It is important to no’ico here that the onlv cases in which the High 
Court, had power to interfere in revision were ihose “ decided on appeal,” and 
in which the suhordinate appellate Court had “exercised a jinisdiction nob 
vested in it by law.” So the law st )od until Act X of 1877 was passed. 
Section 622 of that Act was as follows : — *“TlieHigh Court may call for the 
record of any case in wh ch no appeal lies to the High Court, if the Court by 
winch the case was decided appears to have exercised a jurisdiction not vested 
in it by law, or to have faih^d exercise a juris iiction so vested; and may paf^s 
such orders in t-hecise as the H gh Court thinks ftt.’* The changes here 
made are two : first, that not only the juiigments of the subordinate ap'VielIrtte 
Courts, but those of Courts of F rst Instance, might be interfered with in revi- 
sion ; ana secnadlu, that the cases in which such interference was justified 
were nob only t'lose in.which there was assumpttoji by the lower Court of a 
jurisdiction which it did not possess, but also cases in whicli there was failure 
to exercise a jurisdiction which it did possess. There was, therefore, a *clear 
increavSe of the powers of revision, and it is important to see how legislation 
on this subject went further. Section 92 of Act Xll of 1879 gave the High 
Court the power to mteif^re, not only in the two kinds of cases mentioned in 
8. 622 of the C^ode of 1877, hut also in cases where the lower Court appeared 
“ tohave netted in the exercise of its jurisdiction illegally or with material 
irregularity,'' thus distinctly conferring a third power, d stinct from those 
which the High Court provions’v possessed. Now^ s. 622 of Act X of 1877, 
as amended bv s. 92 of Act XII of 1879, has b * 0 n reproduced verbatim in 
the present G nie, and therefore all arguments and decisions which apply to 
[349] •the former seciiori apply equally to the present. The question then 
arises, how thtj present section is to be interpreted. Does it mean that in cases 
where “ no appeal lies to the High Court,** the revisional powers of the Court 
are co extensive with those which it has in sec )nd app'^al by virtue of s 584 of 
the Code ? 1 cannot thi ik that it means this. Here I may refer bo the Full 
Bench Case, decided hy this Court, of Matilvi Muhammad v. Syed Husain^ 
I,L.R.. 3 All., 23h in which the majority of the Judges held that when, 
under s. 622 of Act X of 1877, the High Gour had ailed for the record of a 
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<5a8e in which no appeal lay to it, it fnight.^under ^That secij^on, pass any order 
in such case which ifc might have passed if it bad dealt with tlie case as a 
second appeil. The late Chief Justice even went lurther. and held tlvit the 
High Court might, under that section, pass in such c*se any such onier as^t 
thought proper, whether in regard to fact or law. A similar view of s. 6‘22 was 
taken 6y the Madras High Court in Suhbaji Ran v. iSruiivAsa Ran, I. L H., 
2 Mid., 264, where it w^as held that where the lower Court had failed to do so, 
the High Court was competent to interfere in revision on the ground of fraud 
vitiating execution-sales. 

Another case to which T wish to refer is Shiva Naihaji v. Joma Knshinath, 
I. L. R , 7 bom., 841, in w^hich West, J.. in an elaborate judgment with 
which, speiiking geneially, 1 ngree, explained thoTscoi^e of the revisional powers 
of the High Courts. Ad these rulings, however, with the exception of the 
prinidp es of the Inst, must novv be regarded as supeiseded hy the recent deci- 
sion (if tlie Privy Council In Arnir Hasan Khan v. Shco Baksh Singh, l.L.R, 
11 Cal., 6 ; hut behne J deal with the judgment in that case, I wdsh to reler to 
the recent Fuil bench ruling of tins Court in Magni Ram v. Jiwa Lai, ^Ante, 
p. 336. in which the decision of tneir Lordships of the Privy Cc^uncil was 
followed. That ruling was to 4he effect that the Pnvy Councd had decided 
that only questions relating to jurisdiction can he enteitained under s. 622. 

I was a party to this ruling of the Full Bench, and I am anxioiis that its 
precise meaning or at least my meaning in concurring in itl, and t fleet should 
not be misundersiood. Theques- [350] ion IS, what was decided by the Pnvy 
Council in the case referred to? I'he substance of the .ludginent is contained in 
the concluding words of tlie penultimate jiaiagraph : — “ The question then is, 
did the Judges of ilie low^er Couits ni this case, in the exenise of then* junstlic- 
tion, act illegally or with material irregularicy. It appears that they had pel feet 
jurisdfcoion to decide the question which was before them, and they d.d decide 
it. Wliether they decided it rightly or wrongly, they had jurisdiction to 
decide the ca-ie ; and even if thev decided w^r ongly, they did not exercise their 
jurisdfctiori illegally or with material irregularity.** 

The view of law here expressed is of course binding upon this Court, and 
I proceed to consider the exict meaning of the passage. And in doing so it 
seems to me that the word jurisdiction, as used by„ tlieir Lordships of the 
Piiv^ Council, is the most important word. 

The word in its ordinary meaning simply means the legal power or author- 
ity of hO'iringand determining disputes for the purposes of administering justice, 
and in its broad legal serso it may bn taken to mof^hi the power of adminis- 
tering justice according to the means wdiich the law has provided, and subject 
to tlie limitations imposed by that law upon the judicial authority. Such 
limitations may either be territorial or pecuniary with reference to the va'ue of 
the subject-matter in litigation, or they mav relate to the nature of the liiiga- ^ 
tion, or the domicile and nationality of the parties or the class or rank to 
which the tribunal belongs. ^ 

I am of opinion that the expression, as used by their Lordships, must be 
understood in its broad sense and nol too narniwly, and this interpretation is 
supporied by the fact that in the last paragraph of their judgment their Lord- 
ships say that “the Judicial Commissioner had nn jurisdiction in the ca^^e” under 
8. 622 of the Civil Procedure Code. Consideriiig that the JudiciarCommis- 
sioner exercises in Oudh (to use their Lordships’ own words) “the same 
as the High Court, ” the dictum cannot ha understood to mean that he had no 
jurisdiction,'' in the narrow sense of the word, to entertain an application for 
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revision under s, ^22 in thfj case. . I understand the passage simply to mean 
that he Imd exceeded his powers, and that his order was therefore ultra vires. 

[381] Understanding in this sense the word jurisdiction** in the judg- 
igent of the Privy Council, I proceed with my views in regard to the revisional 
powers of this Court under s. 622 of the Civil Procedure Code, I have already 
said that the section contemplates three oases in which the revisional powers 
of the High Court may be exercised. The first is assumption by the lower 
Court of a jurisdiction which it does not possess. The second is its failure to 
exercise a jurisdiction which it does possess. The third is where there is 
neither of these two, but there is exercise of the jurisdiction which the Court 
possesses.and hasexercised in a manner which is vitiated by illegality or material 
irregufaritv. The precise question before the Privy Council was, whether or 
not a particular suit was barred by s. 13 or s. 43 of the Civil Procedure Code. 
Now I think it can be shown by considering this question tliat there may be 
a decision which is made in the legal exercise of jurisdiction which is erroneous^ 
but not illegal or materially irregular. I gather from the report in Amir 
Hasan Khan v. Sheo Baksh Singh, I. L. R., 11 Cal., 6, that the lower Courts 
had found that the matter in issue was not res judicata under s. 13. and that 
it could not have been included in the former litigation so as to be affected by 
s. 43. In that case no appeal lay from the decision of the Lower Appellate 
Court to the Judicial CoiDmissioner, because s. 21 of the Oudh Civil Courts 
Act allows no second appeal from two concurrent judgments of lower 
Courts. In such a case I myself should not think it right to interfere in revision. 
The lower Courts had jurisdiction, and did not exercise it in any illegal or 
irregular manner. Bub suppose either of the Judges in that case had said : — 

** It is true that this same matter, which is now in dispute, was litigated before 
under tlie circumstances described in s. 13, of the Code ; but although it was 
then tried and decided, the Judge trying the former suit appears to me to have 
decided erroneously, and I shall therefore trv it myself, and determine it accord- 
ing to my own views." Or suppose the Court had said : — “ This claim could, 
no doubt, have been made a part of the suit which was formerly tried, but the 
circumstances are such that I think it would be inequitable to apply the 
provisions of s. 43, and I tlierefore allow the plaintiff to sue." In these cases 
I think that there would be an exercise of [352] jurisdiction, but “ illegally 
and “ with material irregularity." Or to take a ca^e which actu illy came 
before my brother OLDFIELD and myself a few days ago. Suppose that a Judge, 
professing to act under s. 206 of the Civil Piocedure Code, which erapctwers 
him in certain cases to amend his decree, chooses to say that “dismissed'* 
means “ decreed,” and proceeds practically to alter the whole nature of the 
decree. There again we nave jurisdiction, in its narrow sense, existing in the 
Judge, but exercised by him “ illegally" and “ with material irregularity.” Or, 
again, take s. 624 of the Civil Procedure Code, which provides that (except io 
certain cases) “ no application for a review of judgment, other than that of a 
* High Court, shall he made to any Judge other than the Judge who delivered 
it.’* And suppose that a Judge, disregarding this provision, reviews the judg- 
ment of his pii^decessor. I think that here, too, we have an example of 
jurisdiciion being exercised illegally and with material irregularity. Once 
more, take the case of the Judge of a Stnti41 Cause Court (from whose decision 
fchereris no appeal), before whom a claim for Rs. 50 is brought, and witnesses 
produced, but who dismisses the claim without having heard the witnesses, 
on the ground that the plaintiff’s story is obviously untrue. This is another 
instance of an illegal or materially irregular exercise of jurisdiction. 

And so in the present case. Upon the findings recorded by the Judge, it 
is clear that ho, though professing to apply the law of limitation, has in fact 
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» * • 
contravened the provisions of that Kw as ^ontairfed in s. 4 of the Limitation 
Act. To allow an application of the kind referreii to in art. 164 of sch. ii to 
be made after the true period of limitation has expired is to act, not ihdeed 
without jurisdiction in its narrow sense, but “in the ^exercise of jurisdictio® 
illegall47 or with material irregularity,” in other words, to act ultra vires. 

This is all that I desire to say in this case regarding the scope of the revisional 
powers of the High Court as explained by their Lordships of the Privy Council. 
The Full Bench ruling of tliis Couro in Magni Ram v. Jiiva Lai, Ante, p. 336, 
does ’not appear to me to go beyond the views which I hav^e expressed, and if 
I had thought otherwise I should not have assented to it. 

The reason why I hold the District Judge to have decided wrongly on the 
question of limitation is this. Article 164 of s(5h. ii of [353] the Limitation 
Act makes the period of limitation for an application by a defendant for an 
order to set aside a judgment parte to run from “ the date of executing any 
process for enforcing tlie judgment.” In the case of Pachu v. Jatkishen, 
Weekly Notes, 1884, p. 322, it was held that “ any ” pi-ocess must be taken to 
mean “ first ” process, and for obvious reasons I agree with that decision. -Here 
the ‘first process for enforcing the judgment of the 15th September 1882, was 
,the attachment of the property*on the 19th June 1883. The application to 
set aside the judgment was not made till the 13th December 1883, and was 
therefore obviously barred by limitation. The Muhsif, however, held on the 
evidence before him that the decree- bolder was guilty of fraud in concealing 
the proceedings both of the suit and of the execution from the judgment-debtor 
Jafar AH, and that the judgment-debtor is therefore entitled to claim the benefit 
of 8. 18 of the Limitation Act. The Judge, in consequence of his mistake as 
to the period of limitation, did not go into the merits of the question, namely, 
into the question of fraud, and whether the execution-proceedings were within 
the knowledge of the defendant. I therefor concur in my brother OLDFIELD’S 
order allowing the application, setting aside the Judge’s order, and remanding 
the case to him for disposal on the question of fraud. 

NOTES. 

( See the Notes to 7 All., 33(),] 
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APPELLATE CIVIL. 


'lhe*22nd January, 1880. 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 


Azizullah Khan and others Defendants 

versus 

Ahmad Ali Khan and others Plaintiffs 


Muhammadan Law — Muhammadan widow— Dower — Widoio's hens — 
Determination of amount of dower — Admission by co-defendant. 

A Mahammadan widow lawfully in possession of her husband’s estate occupies a position 
analogous to that of a mortgagee, and her possession cannot be disturbed until hordowor-debt 

* Second Appeal No. 3 of 1884, from a decree of H. D. Willcock, Esq., District Judge of 
Azamgarh, dated the 26th July 1883, affirming a decree of Rai SotiBeb in Lril, Siibf)rdinat(* 
Judge of Azamgarh, dated the 24th April 1883. 


4 ^LL. — 31 


241 



7 All 3S« 


AZIZULLAH KHAN &0. V. 


has been satisfied, andr.after her £eath he:f heirs atfe entitled to succeed her in such p6ssession, 
and if wrongfully deprived thereof, to maintain a suit for its recovery. 

Hsld, that the ruling of the Court in Balund Khan v. Janee, N.-W. P.H.C. Rep., 1870, 
P»k 319, that where a defendant is found to be in possession of landed property in lieu of dower, 
and it [ 354 ] is held that the plaintiff is not entitled to sue for possession of the property 
until such claim forndowcr has been satisfied, it is not necessary to determine the^juestion 
of the amount of such dower, the matter being one which could be settled properly in*a suit 
for an account of what was due as dower, was not applicable to a case where the plaintiffs 
seeking to recover possession did not claim as heirs of the widow’s husband, but as heirs of 
the widow herself, and where the decree for possession passed in their favour would remain 
undisturbed even if an amount less than that fixed by the Lower Appellate Court were found 
to be what was due as dower. 

In a suit for possession of immoveable property brought by three Muhammadan brothers, 
their three sisters were impleaded as defendants under s. 32 of the Civil Procedure Code, and 
two of the latter subsequently filed a written statement in which, after stating that they 
were on good terms with their brothers the plaintiffs and that the suit had been instituted 
with their knowledge and permission, they prayed that the suit might be decreed, subject to 
the condition that they would, on some kiture occasion, “ settle with their own brothe»s as 
to their right and costs.” The third sister did not apjjear to defend the suit. 

that the lower Courts were wrong in treating this admission as suffioieni to entitle" 
the plaintiffs to a decree for possession, not only of their own share, but also of the shares of 
their three sisters, it being a fundamental proposition connected with the administration of 
justice that a plaintiff cannot sue for more than his own right, and that no defendant can, 
by an admission or consent of this kind, convoy the right or delegate the authority to one 
for more than his own share in property. Lnchman Singh v. Tansukh, I. L. R., 6 All., 395, 
referred to. 

The plaintiffs in this suit claimed, as the heirs of Jamiyat Bibi, widow of one 
Ziaullah, possession of certain immoveable property, of which at the time of 
her death she had been in possession in lieu of dower. Ziaullah, a Sunni 
Muhammadan, died in September 1876, possessed of a 2-B.nna share in a village 
and a moiety of two houses. He left as his heirs Jamiyat Bibi and a brother’s 
son, A^zizullah,whohad married his daughter by Jamiyat Bibi. This daughter had 
predeceased her father, leaving two sons by Azizullah, named Fateh Muhammad 
and Muhammad Dakar. According to the Muhammadan Law, three-fourths 
of the estate of Ziaullah devolved on Azizullah, and one-fourth on Jamiyat 
Bibi. Jamiyat Bibi died in 1878. If she was a Shia, her heirs were, it^was 
admitted, the sons of her daughter, Fateh Muhammad and Muhammad Bakar. 

If she was a Sunni, her heirs were, it was admitted, her brother Ahmad Ali, one 
of the plaintiffs in this sui^, and her sister Dulari. Dulari died in 1881, leaving 
as her heirs three sons, Nasir Ali, Abdul Karim and Amin Khan, the other 
plaintiffs in [355] this suit, and three daughters, Kulsum, Khadija and Shafia. 

In 1882, Ahmad Ali and the three sons of Dulari instituted the present suit 
'"against Azizullah and his two sons, Fateh Muhammad and Muhammad Dakar, 
for possession of the two annas share and the moiety of the houses mentioned 
/ 'above. They alleged that Jamiyat Bibi was a Sunni ; that according to the law 
of that sect her ^estate devolved on them to the exclusion of the defendants ; 
that, on the death of Ziaullah, Jamiyat Bibi had been placed by the defend- 
ant Azizullah in possession of the properly in suit in lieu of the dower-debt 
due to her atnounting to Es. 17,000 ; that on her death the defendants had 
wrongfully taken possession of the property, and had alleged in a petition 
presented to the Revenue Court that li annas of the 2-anDa share was the 
property of the defendant Azizullah as heir to Ziaullah, and, Jamiyat Bibi 
being a Shia, the remaining J anna, the property of tlie other defendants as 
her bexrs- The defendants set up as a defence to the suit that one-fourth only 
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of tho estate of Ziaullah devolved oh. Jami^at BiWi, and the remaining three- 
fourths on the defendant Azizullah ; that Jamiyal Bibi had not been placed in 
possession of the property on her husband’s death, but, on the contrary, the 
defendant Azizullah had taken possession; that her do^er was not Rs. 17,000, 
but “«Patima’s ” dower, and she had remitted the amount ; and that she was 
a ShisT and not a Sunni, and therefore her property devolved bn the defendants 
Fateh Muhammad and Muhammad Bakar, her daughter’s sons, according to 
the law of inheritance governing Shias. 

*On the 24th January 1883, Kulsum, Khadija and Shafia were made 
defendants in the suit. Oh the 12th March 1883, two of them, Kulsum and 
Khadija, filed a written statement, in which, after stating that they were on 
good terms with their brothers, and that the suit had been instituted with 
their knowledge and permission, they prayed that the suit might be decreed, 
subject to the condition that they might, on some future occasion, “ settle 
with their own brothers as to their right and costs.” Shafia did not appear 
to defend the suit. 

The Court of First Instance (Subordinate Judge of Azamgarh) 4ound 
that Jamiyat Bibi was a Sunni ; that oh the death of her [SS6] husband 
X she had been placed in possession of the property in suit by the defendant 
Azizullah, and was in possession when she died ; and that there was 
a dower-debt duo to her at the time of her death f It held on these findings 
that, as Jamiyat Bibi, being in lawful possession, and a dower-debt being duo 
to her, had a right to possession till the debt was satisfied, the plaintiffs, as 
her heirs, were entitled to possession of the property under the same conditions ; 
and it accordingly gave the plaintiff's a decree “ for possession of the property 
in suit as heirs of Jamiyat Bibi, deceased,” and directing that they “ should 
continue in possession of the property decreed until the dower-debt of Jamiyat 
Bibi, was paid.” On appeal by the defendants, the Lower Appellate Court 
(District Judge of Azamgarh) affirmed this decree. It found, amongst other 
things, that the dower-debt of Jamiyat Bibi was Rs. 17,000, and that posses- 
sion £)f the property in suit had been relinquished to her in lieu of that debt. 

In second appeal the defendants urged in their memorandum of 
appeal — (i) that the District Judge was not competent to entertain the 
appeal, the value of the subject-matter exceeding Rs. 5,000, the pecuniary 
limit of his jurisdiction ; (ii) that as Jamiyat Bibi, having herself applied 
to be recorded in the revenue registers as an heir to Ziaullah, had made 
no mention of a dower-debt, the plaintiffs who represented her could not 
be allowed to plead otherwise ; (iii) that there was no evidence to show that 
the defendant Azizullah had placed Jamiyat Bibi in pbsseesion in lieu of dower; 
(iv) that the plaintiffs were not entitled to sue for possession of the property, 
though they might have a right to sue for what was due to the estate of 
Jamiyat Bibi by way of dower ; (v) that the District Judge was not competent 
in this suit to determine finally what was due for dower ; (vi) that the finding* 
that the defendants had not been in possession of the property since the 
death of Ziaullah was erroneous ; and lastly, that “the decree for the whole^ 
estate in favour of the plaintiffs was wholly wrong, and the petition filed by 
Kulsum Bibi andKhadija was not sufficient to create any right in the plaintiffs.” 

Mr. r. Conlan, Pandit Ajttdhia Nath and Munshi Kaihi Prasad, for tho 
Appellants. 

[357] Mr. W, M, Colvin and Pandit Bishambhar Nath, for the Respondents. 

The Court (OLDFIELD and Mahmood, JJ.) delivered the following 

judgments : — 

Mahmood, J. — The first ground of appeal has no force, because the record 
fails to show that the subject-matter of the suit exceeds Rs. 5,000 in value. 
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Nor do fche findings of fche * lower "Courti^' on the merits of fcbe evidence leave 
room for the entertainment of^the question raised in the second, third, sixth, 
and seventh grounds of appeal. The lower Courts have found that the deceased 
M^sammat Jamiyat was'U Sunni ; that upon the death of her husband, Ziaullah, 
she obtained, with the acquiescence of his heirs, possession of the whole pf his 
estate in lieu of ddwer; that the houses (to which the seventh ground of Appeal 
before us relates) form part of his estate, and were in possession of the deceased 
lady whose dower has never yet been paid. These findings, which are based 
upon the evidence before the lower Courts, cannot be disturbed in second appeal. 
But it is contended by the appellants in their fourth ground of appeal that, 
even upon the findings at which the lower Courts arrived, the plaintiffs, 
as heirs of the deceased lady, wore not entitled to maintain a suit for possession, 
and that their only remedy was to sue for recovery of such sum as may bo 
due to the estate of the deceased lady as her dower. I am of opinion that 
this contention is based upon an erroneous view of the law. It has been 
held in many cases by this Court and the Lords of the Privy Council, that a 
Muharnnaadan widow, lawfully in possession of her husband’s estate, occupies 
a position analogous to that of a* mortgagee, wliose possession cannot '^be 
distui’bed until the dower-debt has been satisfied. Jamiyat's position having 
been found to be of this nature, the plaintiffs, as her heirs, are entitled to 
succeed her in possession of the property. 

In support of the fifth ground of appeal, the learned pleader for the appel- 
lants has cited the ruling of this Court in Baliuid Khan v. Ja7iee, N.-W. P. H. 
C. Bep., 1870, p. 319, in which it was held that, w^here a defendant is found to 
be in possession of landed property in lieu of dower, and it is held that the 
plaintiff' is not entitled to sue for possession of the [358] property until such 
claim for dower has been satisfied, it is unnecessary to determine the question 
of the amount of such dower, the raattoi being one which could be settled 
properly in a suit for an account of what is due as dower. Relying upon this 
ruling, the learned pleader asks us to set aside so much of the judgments of the 
lower Courts as relate to the finding that Jamiyat’s dower amounted to 
Rs. 17’,000. Without doubting the authority of the ruling cited, I am of opinion 
that it is not on all fours with the present case, as here tlie plaintiff s, who seek to 
recover possession, do not claim as heirs of Ziaullah, but as heirs of his widow 
Jamiyat. Whatever th^ effect of the finding may be, I do not think we are 
called upon to consider the question in this case, because the decree* for 
possession passed in favour of the plaintiffs would remain undisturbed, even 
if an amou»‘t loss than Rs^ 17,000 was found to»be the deceased lady’s dower. 

The only ground of appeal which remains to be considered is the last, 
which raises the question whether the lower Courts were right in law in decree- 
ing the whole of the estate of Jamiyat in favour of the plaintiff s. The plaintiff' 
•Ahmad Ali is the brother of the deceased lady, and the plaintiff s Nasir Ali, Abdul 
Karim, and Amin Khan are the sons of Dulari, sister of the deceased lady. 

^•Jamiyat died in 1878, and her sister Dulai’i died in 1881, leaving, not only the 
three sons, butj* also throe daughters, namely, Kulsum, Khadija, and Shafia, 
who haVe not joined the suit as plaintiffs. It is obvious that, under these circum- 
stances, the share inherited by Dulari devolved also upon her three daughters 
to the extent provided by the Muhammadan Law. There is no allegation that 
they have .conveyed their rights and interests to the plaintiff s ; but it appears 
that, in the course of the trial of the suit in the Court of First Instance they 
were impleaded as defendants under s. 32 of the Civil Procedure Code, and on 
the 12fch March 1883, only two of them, viz., Kulsum and Khadija, filed a 
written statement, in which, after stating that they were on good terms with 
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their brothers, the plaintiffs, and that the Suit h^^ been irffetituted with their 
knowledge and permission, they prayed that the suit might be decreed, subject 
to the condition that they would on some future occasion “ settle with*tlieir 
own brothers as to their right and costs.” The lower (Courts have treated thfS 
admission as sufficient [359] to entitle the plaintiffs to a decree for possession, 
not onl/of their own share but also of the share of the three daughters of Dulari, 
Shafia did not appear to defend the suit. I am of opinion that the view of the 
case taken by the lower Courts was erroneous in law. I take it as a funda- 
mental proposition connected with our system of administering justice that a 
plaintiff cannot sue for more than his owm right, and that no defendant can, 
by an admission or consent of this kind, convey the right, or delegsffte the 
authority, to one for more than his own share in property. A similar ques- 
tion was decided in the case of Lachman Singh v. Tansukh, I. L. B., 6 All., 
395, in which I concurred in the views of my learned brother OLDFIELD. I still 
entertain the same opinion upon this question of law, and if it were necessary 
to add anything to what was said by my learned brother in that case, I should 
say that one reason for not giving effect to such admissions agairffet a 
co-defendant is, that it deprives the defendant against whom such admis- 
sions are used of the opportunitfy of raising pleas which might be raised, if 
the defendants making the admission appear in Court as plaintiffs suing for 
their rights. 

Under this view of the case the decree of the lower Courts should be 
modified by dismissing the suit to the extent of the share of the three daughters 
of Dulari. 

Oldfield, J.. concurred. 

The case was remanded to tlie Lower Appellate Court for a finding on the 
following issue : — 

“ What is the exact extent of the slrare of the plaintiffs, exclusive of the 
shares of Kulsum, Khadija, and Shafia ? ” 

• NOTES. 

[ As regards a ^lahomcdan widow’s possession on account of dower-debts, this ^^as fol- 
lowed in (1907) 9 Bom. L. E.. 198; (1894) 16 All., 225 ; (1890) 10 A. W. N., 115. See also 
(1901) 23 All., 432, whore the limits to the analogy of mortgage are pointijd out. ] 

, [ 7 All. 859 ] 

The 24th Januayy, 1886, 

• Present : 

Mr. Justice Oldfip^lp and Mr. Justice Mahmoou. 


Kifayat Ali and another Judgment-debtors 

versus 

Ram Singh Decree-holder.* 

Executiou of decree — Application toithdrawn by decree-holder — Limitation — 
Act XV of 1877 {Limitation Act),*sch. ii. No. 179 (!f ) — Civil Procedure 

Code, ss. S74, 647. 

The holder of a decree lor money dated the 7th June 1879, applied on theaoth July 
1880, for execution thereof, but it appeared that in certain particulars [860] the decree 

^^oond Ap^al NoToO of 1884, from an order of Maulvi Nasir Ali Khan, Subordinate 
Judge of Moradabad, dated the 2ind May 1881, reversing an order of Pandit Ratan Lai 
Munsif of (Haveli) Moradabad, dated the 3lst March 1884. 
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required correction, and it was t&erefore^rdered,^at the request of the pleader for the decree- 
holder, that the application shoi;(^d be dismissed, and the decree returned to him for amend- 
ment/ The next application for execution of the decree was made by the decree-holder on 
t(l:e 19th February 1883. ^ 

Held, that the application of the 20th July 1880, having been put in and afterwards taken 
back by the decree-holder, the proceeding became to all intents and purposes as though no 
application had been made ; that therefore it could have no effect as ah application made in 
accordance with law for execution within the meaning of art. 179, sch. ii, of the Limitation 
Act ; that applying the rule contained in s. 374 of the Civil Procedure Code, in accordanoc 
with s. 647, to the application for execution of the 19th February 1883, the question of 
limitation must be determined as if the first application had never been filed ; and that the 
application now in question was consequently barred by limitation. Ramanadan Chetii v. 
Periatambi Sliervai, I. L. R., 6 Mad., 260, dissented fmm Pirjade v. Pirjade, I. L. R., 
0 Bom., 681 , referred to. 

The decree of which execution was sought in this case was one for money 
passed against Kifayat Ali and Wilayat Ali as the sons and heirs of Hidayat- 
ullali, deceased debtor, and Muhayidi Begam, as widow of Hidayat-ullah^ and 
was dated the 7th June 1879. On the 20th July 1880, the decree-holder 
applied for execution of the decree, asking fdr attachment and sale of certain 
immoveable property. The muharrir in charge of execution of decree oases 
reported to the Court that Muhamdi Begam was not personally liable under the 
decree, yet execution was sought against her ; and that whereas Kifayat 
Ali and Wilayat Ali were stated in the decree to be the sons and heirs of 
Hidayat-ullah, deceased debtor, they were stated in the application to be the 
sons and heirs of Inayat-ullah, deceased debtor, and the property sought to be 
attached appeared to be Inayat-ullah 's property. It appeared that the decree 
erroneously stated that Kifayat Ali and Wilayat Ali were the sons and heirs 
of Hidayat-ullah, they being the sons and heirs of Inayat-ullah. On the 
3rd August 1880, the Court passed the following order on jihe application : — 

, “ To-day, at the hearing of the report, the pleader for the decree-holder 

stated that he would execute the decree after it had been corrected, and i1? might 
be returned. Therefore ordered, that according to the request of the pleader 
for the decree-holder the case be dismissed, and the decree returned to him.*' 
The decree-holder subsequently applied for amendment of the decree, and 
on the 28th April 188^, the decree was amended. On the 19th February 
[361] 1883, the decree -holder made the next application for exectition, 
being the one out of which this appeal arose. This application the Court of 
First InstaDCf^ (Munsif of Haveli Moradabad) Tejected on the ground that it 
was barred by limitation. It held that limitation should be computed from 
the date of the decree, and not the date of the previous application of the 
20th July 1880, as that application was not one for execution of the decree 
, within the meaning of art. 179 of the Limitation Act. On appeal by the 
decree- holder, the Lower Appellate Court (Subordinate Judge of Moradabad) 
held that limitation should be computed from the date of the previous applica- 
tion, and that Uierefore the present application was within time. 

The judgment-debtors appealed to the High Court, contending that the 
present application was barred by limitat;ion, as the first Court had held. 

The Senior Government Pleader {Lala Juala Prasad) , (or the Appellants. 

The respondent did not appear. 

The judgment of the Court (OLDFIELD and Mahmood. JJ.), after stating 
the facts, continued as follows; — 

Oldlleld, J. —It appears to us that the application of the 20th July 1880 
can have no effect as an application made in accordance with law for execution 

% 

4 c: 


m 



KIHAL CHAND v , AZMAT ALI KHAN [l886j l.L.R. 7 All. 362 


within the meaning of art. 179. It^ oanndt be sarfd to hav*^ been made at all, 
having been put in and afterwards taken baok, — iw fact, what was done in the 
matter by the decree-holder had been undone by him, and the proceeding 
became, to all intents and purposes, the same as thorfgh no application hdl 
been pyt in. 

We are unable to concur in the view taken by the learnW Judges of the 
Madras High Court in Ramanadan Chetti v. Periatambi Shervai, T. L. R., 
6 Mad., 250. A similar case has been brought to notice, decided by the 
Bombay High Court — Pirjade v Frrjade, 1. L. R., 6 Bom., 681. Jt was there 
held that the rule in s. 374 'of the Civil Procedure Code is made applicable by 
s. 647 to applications, and that cl. 4, art. 179 of Act XV of 1877 must be read 
subject to the rules contained in ss. 374 and 647 bf the Civil Procedure Code, 
and in this view [362] we concur. Section 374 is to the effect that “in any fresh 
suit instituted on permission granted under the last preceding section, the 
plaintiff shall be bound by the law of limitation in the same manner as if the 
first suit had not been brought ; and applying this rule to the application for 
execution of the 19th February 1883, which is before us, the question of limita- 
tion must be determined as if the application *of the 20th July 1880, had never 
been filed, and the present application will in consequence be barred by limita- 
tion. We set aside the order of the Lower Appellate Court, and allow the 
appeal with costs. 


NOTES. 


Appeal allowed. 


[This was dissented from in (1891) 18 Cal., 635, but followed in (1887) 10 All., 71. 
See also (1895) 23 Cal., 217 at 223. In 26 Bom., 76 at 81, it is pointed out that “ the effect 
of sec. 2 of Act VI of 1892 was to overrule 7 All., 369 and other similar cases, as to the effect 
of sec. 374 read with sec, 647 (0. P. C., 18^2). Independently of it, the Privy Council decided 
in 17 All., lOG : 22 I. A., 44, that sec. 647 did not apply to applications for execution but 
only to original matters in the nature of suits. ”3 


♦ 17 All. 362 ] 

The 2nd February, lbS5. 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 


Nihal Chand Defendant' 

versus 

Azmat Ali Khan Plaintiff’."' 


Public highway — Diversion of road — Bight of owners of land adjoining 
old road — Grant by Municipality of land forming old road — Act 
XV of 1873 (N.-W. P. and Oudh Municipalities Act), s. 38. 

There is a presumption that a highway, or waste land adjoining thereto, belongs to the 
owners of the soil of the adjoining land. 

Section 38 of Act XV of 1873 (N.-W. P. and Oudh Municipalities Act) Vas not intended 
to deprive persons of any private right of property they might have in the land used as a 
public highway, or to confer such rights on the Municipality, nor has the section any such 
effect. 

In a case where such land ceased to be used as a public highway, and was granted by 
the Municipality to third persons, who proceeded to build thereon, — held, that the owners 

* Second Appeal No. 124 of 1884, from a decree of Maulvi Muhammad Maksud Ali 
Khan, Subordinate Judge of Saharan pur, dated the 10th December 1883, modifying a decree 
of Maulvi Muhammad BuhuUab, Munsif of Shamliy dated the 22nd June 1883, 
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had a good cause oI action against such '^petsons^ for the demolition of the buildings and 
restoration of the property to its^original condition. 

The iacfcs of this case, so far as they are material for the purposes of this 
i?oport, were as follows : The plaintiff in this suit was one of the co-sharers in a 
patti in Qaabah^** Muzaffarnagar, that is to say, in the town of Muzaffarnagar. 
In this patti there was a plot of land numbered 2566 in the “ khasra abadi 
or list of town lands. The plaintiff, alleging that the defendant had wrongfully 
built on this plot, sued the latter for the demolition of the buildings and the 
restoration of the land to its original condition. The defence to the suit was 
that the land in suit formed a public road, and was therefore the property 
of tho'^Municipality, under s. 38* of Act XV of 1873, and consequently the 
plaintiff had no [ 363 ] right; to sue; and further that the road having been 
diverted from the land in question, and such diversion having deprived the 
defendant of a portion of a house belonging to him, the Municipality had made 
a grant of the land in question to the defendant, and he was entitled to build 
thereon. The Court of First Instance (Munsif of Shamli) held that the pro- 
prietary right of the plaintiff and his co-sharers in the land was not extinguish- 
ed, because by s. 38 of Act XV of 1873 the road was vested in, and became the 
property of, the Municipality, and that the Municipality was not competent to 
make a grant of the land^to the defendant. It further held that as the road 
had been abandoned, the land reverted to the plaintiff and his co-sharers in the 
patti. It therefore held that the suit was maintainable, and gave the plaintiff 
a decree in respect of the land as claimed. On appeal by the defendant, the 
Lower Appellate Court (Subordinate Judge of Saharanpur) affirmed this decree. 

On second appeal by the defendant it was contended on his behalf that 
the Municipality were competent to convey* the land to him, and that it did not 
revert to the zamindars of the patti because the road was abandoned. 

For the respondent it was contended that the zamindars of the patti in 
which the land was situate had a proprietary right in it although it was used as 
a public road ; that s. 38 of Act XV of 1873 only vested the road in the Muni- 
cipality and could not extinguish such proprietary right ; that the Municipality 
had no power to convey the land to the appellant, and that, when the road 
was abandoned, the zamindars acquired full proprietary rights in the land. 
Empress v. Broicniath Dey^ I. L. R., 2 Cal., 425, was referred to. 

Munshis Kashi Prasad and Hanuman Prasad, for the Appellant. 

Messrs. T7. M, Colvin and G, T, Spankie and Pandit Bishambhar Nath 
for the Respondent. * 

The Court (Oldfield and Mahmood, JJ.) delivered the following 

judgment 

Oldfield, J, — The plaintiffs are zamindars of “ Qashah'’ Muzaffarnagar 
and sue the defendant, who is also a zamindar, on the allegation that a plot 
of land, comprising 175 square yards, formed a portion of a highway connect- 
ing Sulahtanganj with the [364] Shamli road and waste land adjoining it, 
entered as No.* 2566 in the ''abadi khasra,'" was owned by the plaintiffs and 
other co-sharers, and defendant has wrongfully enclosed it ; also that another 
piece of land, comprising 28 square yards, No. 1300, is land adjoining the 
Shamli road, on which the defendant has built a chabutra. Plaintiffs seek to 
have the erections made by defendant demolished and the land restored to its 
original state. The defendant admits that the 175 square yards in No. 2566 
was once part of a road, but alleges that the Municipality, in straightening the 
road, diverted it from this portion, and took the road through a portion of a 
house belonging to defendant, and gave the above land to him in exchange for 
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the land taken ; and that No. 1300 1 )? part Of an ejtisting public road to which 
the plaintiffs have no right. The Court of First Tijstance (Munsif) decreed the 
entire claim. The Subordinate Judge (Lower Appellate Court) decreed the 
claim in respect to No. 2566 and dismissed the I’est. The defendant 
appealed. We are only concerned with the claim for No. 2566. 

The Subordinate Judge has found that this land was formerly a highway, 
and that the plaintiffs and defendant as the i 2 aniindars of tlie “ qasbah are 
owners of the soil, and since it has ceased to he a highway, they hav'e full rights 
over it; that the Municipality had no jjower to make the land over to tlie 
defendant; and the latter as a joint owmer could not enclose it against the will 
of the plaintiffs. In our opinion the decision must be affirmed. The laud was 
either a highway or waste land adjoining it, and there is a presumption that 
such land belongs to the owners of the soil of the adjoining land The plain- 
tiffs and defendant own jointly, as /.ariiindars of the “ (jnsbali/' the adjoining 
land, and the presumption in their favour that they jointly own the liiglnvav 
has not been rebutted. 

Section 38 of tlie Municipalities Act was not intended to deprive persons of 
any private right of property they might have in the land used as a public 
highway, or to confer such right bn tlie Municipality, nor has the section any 
such effect. The plaintiffs, as joint owners, now that the land is no longer a 
public highw^ay, have a good cause of action against the defendant. The appeal 
is dismissed with costs. 

Apppaf rhs7nis<iff]. 


NOTES. 

[See for similar decisions the following cases : — (lOOl) 25 Mad., 0^15, under the Madra.s 
District ^lunieipalities Act, IV of 1884, as amended by Act III of 18U7 ; also (1907) ‘10 INT.ad,, 
185 P.C. ; (1893) 20 Cal., 732, under the Bengal Act V of 1870. 

See also (1888) 10 All., 553.1 

[365] The ith Febrnanj, Ihbb, 

Present : 

Mr. -IrsTioE Oldfield and Mr. Jrsrich: Mahmood. 

Huh La i J ud g m en t - do h f o r 

versus 

Kanhia Lai and anotlier Decree- holders. ' 

Execution of decree — Sale in execution — Confirmation of sale — Ohjertion that 
property is not liable to altacliincnt — Civil Procedine Code, .ss. dlJ, HVA. 
Held, that an objection made by one whose property was attached and sold in execution 
of a decree for the payment of money for the performance of which he had become a surety, 
that ho was no party to the decree, and his property was not liable to be attached and sold, 
and therefore the sale was invalid, was not an objection entertainable tmder s. 311 of the 
Civil Procedure Code, and was consequently no ground for sotting aside the sale under that 
section, especially as it was preferred for the first time in appeal, and, moreover, might have 
been taken under s. 278 at the time of attachment, when the objector would have had his 
remedy as therein provided. 

This was an appeal from an order confirming a sale of immoveable property 
in execution of a decree. It appeared that the appellant had, after the passing 

* First Appeal No. 37 of 1884, from an order of Shaikh Sakhawat Ali, transit of Etah, 
dated the 5th March 1884 . 
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of a docree for pavrrjenli of nionoy, become surety for ifcs perforin an ce, and 
it bad been executed againsh him, and certain immoveable property belonging 
to brm had been flold on the 20th December 1883. He objected to the 
OS'nfirmation of the sak^on the ground of certain irregularities in the publication 
and conduct of the sale. The lower Court (Munsif of Etah), by an ord^r 
dated the /5th March 1884, disallowed those objtjctions, and confirmed tJie sale. 

It was contended for the appellant that the sale, and the execution- 
proceedings generally, were void, as ho had hccome liable as surety for the 
performance of the decree, after it had been made, 'and therefore the provisions 
of s. 253 of the Civil Procedure Code were not applicable, and the decree should 
not hp-ve been executed against him. 

Rabu I-iCtm Van CJiakaihaUy for tlio Ai)polIant. 

Munshi Hmntmnn Prasad and the Souor (rovnimimt Plmder (Lala Jnala 
Prasad), for the Respondents 

Tlie Court (Olofiklt^ and MAH!\roO!\ JJ.) delivered the following 

judgment: 

*01dfield, J. — This ivS an appeal from an order refusing to set aside a 
sale under s. 312 of rhe Civil Procedure) Code. The first [366] plea tak(in is, 
that the ap])ellant was no ))arty to the decree, and his iwoperty, which has 
been the subject of the sale, was not habJo to ho attaclied and sold, and 
therefore the sale is invalid. 

This is not an ohiection ’chich is ontertainable under s. 311, which per- 
mits a sale to lie set aside for material irrfigularity in publishing or conducting 
it, and is not a ground, therefore, for setting aside the sale under that section. 
We cannot therefore hold that the order refusing to set aside the sale is wrong 
by reason of tld^ objection. 

Moreover, it is now preferred for the fii’st time, and, wo may add, was an 
objection whicli the appellant might or should have taken under s. 278 at the 
time of attacliment, and he would then iiave had his remedy as therein 
I^rovided. 

The other ploa^ fail, as no material iri'ogularitv such as the appellant refers 
to in those plea^ has been esta)>lished. The appeal is dismissed with costs. 

A jrpm I di% m i ssed . 


NOTES. 

[This w IS rf‘iVrr(‘fl to in (18^1) I'.l Bom , iiTU (’280). ] 

• [ 7 All. 366 ] 

7Vo' OPl February, 1 SHd, 

PUKSENT . 

jMK. .IrSTlCK OLDFIKLI) and Mh. llJSTICF Mahmood. 

(iohardhan Das .Jiidgmont-dehtor 

• versus 

(iopul Jinni and others Decree- holders.'* 

Ji_ 

Executicn of decree -The deeree to be executed where there has been an appeal*. 

The tiffed* of tbo (locr-.i(>ii t^l the Full Bench in Sliohrat Smqh v, Bridgman, I. h. R.-, 
4 All., 370, IS nothing more than that the last decree is to be regarded as the decree to be 

* Second Appeal No. 2S of 1884 from an order of A. F, Millet, Esq., District Judge of 
Shah jahfin pur, dated the 17th September 188.3, reversing an order of Maulvi Saiyid 
Muhammad, Man,sif of Budauu, dated the 6th .7uly 1883. 
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executed, whetfierit reverses, modiflos or confirms ; b»t whenet aUirms ijnd adopts liie inaiida- 
tory part of the first Court’s decree, that decree may be, an^ should be referred to, and the 
mandatory part of it so aUinned should be executed as thougb it were the dccreeof the 
Appellate G 9 urt. a 

Kristo Kinkur lluij v. Hajak Bun odacaiint Boy, 11 Moo. 1, A., 105, roterrod to. 

Whefte the first Court of Appeal aflirmod the decree of the Court of i^Arst Instance, jind 
the High Court affirinod the docreo of the Lower Appellate Court and dismissed the appeal, 
and the decree-holder made an application ol which the object clearly was to have execution 
taken i\udcr the decree of the Appellate Court, by carrying out the mandatory part of the 
decree of the Court of First Instance, held, that the objection that the decree-holder did not in 
his application expressly ask the Court to exeeiitc the decree of last instance, was under the 
circumstances a mere technical objection, and there wa.s iic» reason why tlie execution asked 
for should not be allowed. 

[ 867 ] On the 5th May 1^79, an original decree was jiassed in favour of 
the respondents in this case against the appellant. This docreo was afiirmed, 
on appeal, on the ‘Jyth August 1H79, and, on an appeal being preferred from 
the appellate decree, that decree was altirniod by tlie High Court on the iilst 
May 1880. The decree-holders made an application for execution to the 
Court of First Instance. In tliis'applicafcion the decree sought to bo executed 
was stated to be the original docreo, dated tlio 5th May 1879. The judgment- 
debtor objected to this application being granted, on the ground that the 
decree- holders should have applied for execution of the High Court’s decree, 
that being the final decree in tlie suit. Tins objection the CJourt of First 
Instance allowed, and made an order rtijccting the application, referring to 
Shohrat Singh v. Bridgman, 1. L. K , 1 All., 376. On appeal by the decree- 
holders, the Lower Appellate Court reversed tins ovdei', and diroctod the Court 
of First Instance to proceed with the application. 

The judgment-debtor apiiealcd to the High Court on the ground, among 
others, that the decree of the original Court was not executable, having been 
superseded by the High Court's decree. 

Mr. T. Coniaii and Munslii Uanuman Brasad, for the Appellant. 

Pandit Ajudhia Nath and Munshi Kofilii Prasad, for tlie Respondents. 

The Court (OldfILLL ami Maiimi>oi», JJ.) delivorod the following 

judgment: — 

Oldfield, J. -The respondents obtained a tleciee against the appellant in 
tlie Court of the Munsit of \Vest J,kidaun on the 5th May 1879. This docreo was 
atfirmedon appeal by thuHistrict Judge, and on second appeal hy the High Court. 

The decree- holders appiietl for execution in tlie Munsii’s Court, and this 
application was rejected on the ground that the application was irregular, as 
it was an application to execute the decicc of the first Court., whereas it should 
have been to execute the docreo of the High Court, a& the final Court of 
appeal. The District Judge reveised this order, on the ground that, however 
irregular the application may have been, execution had been allowed without 
[ 368 ] objection previously on !-imilar applications, and the judgmont-delitnr 
was estopped from objecting to the execution. The judgment-debtor has 
appealed. His first plea relates to the ground on whieb the Judge haspr^iceed- 
ed : but he has taken another plea, viz., that the decree of the Cour-t.of First 
Instance cannot be executed, the decioo to be executed being the decree of the 
High Court, as the final Court of Appeal, and in consequence the Munsif’s 
order disallowing execution is correct. 1 sluill deal with the last objection, rfs 
it will dispose of the appeal. 
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The appellaq/; supports fcherplea by^ reference fco the Full Bench decision 
of this Court in Shohrat S^ngh v. Bridgman, I. L. E., 4 AIL, 376, and the case 
of Muhammad Altaf Ali v. Bholanath, Weekly Notes, 1882, p. 126. 
o» In my opinion there has been a misconception of the meaning and effect of 
the Full Bench decision, and it does not support the contention of the appellant. 

The Question which was referred in Shohrat Singh v. Bridgman watf “ where 
a suit is heard in first or second appeal and a decree is passed, is the decree 
of the Court of last instance the sole decree which is capable of execution, or 
may the specifications contained in the decree of the lower Court or Courts be 
referred to and enforced by the Coin-t to which the application for execution 
has lieen made? ” and it was held that the appellate decree is the final 
decree, and the only decree bapahle of being executed after it has been passed, 
whether the same reverses, modifies, or confirms the decree of the Court from 
which the appeal is made;” but it was added that, where the appellate decrees 
are not prepared as tliey should bo, by entering the mandatory part of the 
low'er Court’s decree, vvhich was affirmed, “ but the decree of the lower Court, 
with all its specifications, is simply affirmed by, and adopted in, the decree of 
the last Appellate Court, it would then be open to the Court executing ^such 
last decree to refer to the decree of the lovwr Court for information as to its 
particular contents. ” 

The effect is nothing more than that the last decree is to be regarded as 
the decree to be executed, whether it reverses, modifies or confirms ; but when 
it affirms and adopts the niandaboi y part of the first Court’s decree, that decree 
may be, and should he referred [369] to, and the mandatory part of it so 
affirmed sliould be executed as fcJiough it was the decree of the Appellate Court. 

This question was raised in the case of Krisio Kinkur Boy v. Bajah Bur- 
rodacaunt Boy, 11 Moo, J. A., 465. Their Lordships of the Privy Council 
referred to the decisions of the Calcutta and Madras Courts to the effect that 
“ whether the decree of the lower Court is reversed, or modified, or affirmed, 
jihe decree passed by the Appellate Court is the final decree in the suit, and, as 
such, the only decree which is capable of being enforced by execution.’# 

Their Lordships remarked as follows: — “If the question were res Integra 
they would incline to the view tliat the execution ouglit to proceed on a decree, 
of which the mandatory part expressly declares the right sought to be enforced. 
Considering, however, for the reasons already given (one of them was that 
wliatever decree is executed is to he executed by the lower Court, in whhsh the 
record remains or to which it is to he returned) that the question is not of 
much practical iinportagee, their Lordships wfll not express any dissent from 
the rulings of the Madras Court and the Full Bench of the Bengal Court further 
than by saying that there may bo cases in which the Appellate Court, particularly 
on special appeal, might see good reasons to limit its decision to a simple dis- 
missal of the appeal, and to abstain from confirming a decree erroneous or 
questionable, yet not open to examination by reason of the special and limited 
nature of the appeal. Their Lordships may further suggest that in all cases it 
may be expedient expressly to embody in a df^cree of affirmance so much of 
the decree belovv as it is intended to affirm, and thus avoid the necessity of a 
reference to the superseded decree.'* • 

*In the ease above noticed, where the Appellate Court disn^isses the appeal 
without. affirming the decree of the lowerCourt, it is obviously the lower Court*^ 
decree which must be executed, and the necessity of referring to the supersede 
decree is recognized whore the Appellate Court’s decree has embodied in its 
decree the mandatory part pi the decree it intended to affirm* Speaking for 
myselL tlie decision of the Full Bench of this Court? was meant to decide..the 
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question in* the sense in which it ^was regarded ‘by their Lordships of the 
Privy Council. $ ^ 

[870] It is really, as theii Lordships observe,' of little practical importance 
whether the decree of the first Court or the last Court, in cases where tj^ie 
latter ^apirms the mandatory part, is to bo regarded as the decree to be executed, 
for in either case the Court of First Instance executes the de.^ree, and can refer 
to its own decree for particulars of the mandatory part aflSrnied. 

The objection therefore that the decree- holder has not in his application 
expressly asked the Court to execute the decree of last instance becomes a mere 
technical objection, where the object of the application is clear and undoubted. 

In the case before us, the first Court of Appeal affirmed the decree of the 
Court of First Instance, and the High Court affirmed the decree of the Jiowei 
Appellate Court and dismissed the appeal, and the object of the application was 
clearly to have execution taken under the decree of the Appellate Court, by 
carrying out the mandatory part ol the decree of the Court of First Instance, and 
there was no reason why the oxecutiou should not have been allowed. On 
these grounds I would dismiss the appeal with costs. • 

Mahmood, J. — I concur so entirely in what my learned brother OLDFIELD 
has said that under ordinary cft'cumstance*^ I should not have added a single 
word. But I may add that! have, on several occasions, sitting as a Judge in 
Oudh, expressed my dissent from the Full Bench ruling of this Court in Shohrat 
Singh v. Bridgman, I. L. R., i All , 376, and acted upon the contrary opinion, 
which, of course, 1 was competent to do, the Courts in Oudh not being bound 
by the decisions of this Gouit, and I have in this Court also expressed my 
dissent from it. 1 only Avish to sa\ that the head note to the report of that 
case does not fully explain tlie scope ol the decision, and the judgment itself, 
if, with all deference to the learned Judges who passed it, 1 may say so, is 
liable to misapprehension. j\1v hi other OLDFIELD, however, has now explained 
its precise scope, and I eutiiely concur in the rule as explained by him. It has 
been seriously misunderstooil by the Miilassal Courts, which have, in conse- 
quenoe, refused execution ol decrees in many cases (which have come to my 
notice) in which it should have been allowed 

Appeal disniis!>€d. 


NOTES. 

[DECREE FOR EXECUTION- 

Tho decree of the final Couil t'f Appool is the deciec tot execution. 

(1) It is 80 when tho lin.il dtiy-oo inodifios tho docrco of the lower Court : — (1891) 13 
All., 394. 

(3) Even though the appellate decree simply alfirms the lower Coari’s decree, the Court 
competent to amend tho decree is only the appellate Court — (1888) 11 All., 267 F.B. 
{lifahmood, J,, dissentinq.) 

(8) But when the appellate Court also did not specify the lands, the subject of tho* 
decree, but siinpl} affirmed the deerte of the lower Court, the latter Court was held 
competent to amend the docroo in thtl ptrfcuul ir . -(1887) 10 All., ol, 

( 4 ) So m a simple decree ol affirmance, th»‘ iionod mentioned in the lower Court tor 
payment ol money was incorporated ii^tho appclLite decree, though it was silent about 
it .—(1889) 11 AIL, 346.] 
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, CS?!! Tue Wth F^tuary, 1885. 

I Present . 

' Sir W. Comer Petheham, Kt., Chief Justice, and 
Mr. Justhe Straight. 

< 

Mulci Etii and others Judgmeiit-rlebfcois 

CClSUb 

Dehi Dih il and othois Detiiee- holders* 


Execttiiou of decree - Applimtion for itjiind oj txccsii pay moii — Accrual 
of right to apply - de/ XV of {Limitation Act), sch, n, No. 178. 

The ]udgineiit dcblui i whom a dccuc had been c^vouLitcd applied for a refund of 

money which tho^ alleged had bi tn i:(.<t)\ciidiii txeciitiun b\ the detrec-holdeis in excess of 
what was actuall> due iiiulei thf dicict I p»)ii Ihi-. appJication in acLomit was taken by 

order of the Court. 

* 

Held, that the limitation ipplit able to the c i&c was that provided by art 178t, sch. fi of 
the Limit.itioii Act, ana that the right to ipph lor th® i ofund uf tht eKcot»s amoant paid in 
execution acciucd at tin time wheu thf acxount \v is t ikcii and stated on the application of 
the judgment-delitois in the (oar<,o of tlu pioctcdings in execution 

The rnspondenta in this cise, on Uio ihtii Juh JHHO, applied for execution of 
a decree tor custb which tho\ hold against the appellants This decree had 
been pnwiout’h executed, tioin time to time, since 1872 On the 3rd 
September 1880, the pidgment-ilobloi s piolonod a petition to the Court executing 
the decree, in which tho\ alleged that the deeiee-holdeib had recovered interest 
in execution ot the decieo, nobwithstauding the deciee did not award interest, 
und m so doing had locovered moie than w i-. due on the decree, and prayed 
that an account might he taken, and it it wms t jund that tnoie had been realized 
tlian vvas due, i refund iniglit bo ordered, <iiid it it was found that the decree 
was still unsatibtiod, the> might ho allowed to pav what w^as tound due.* On 
this application t ic Couit oideied an account to ho taken On the 20th 
December 1880, tlio account liaMiig boon taken, the Court held that the 
respondents had improporly rocovciocl iiiteiobt in execution ot their decree, 
as it d'd nob award inteiest, and tliaf, the account showing, if the interest 
improperly reah/od were credited to fho appollants, that the decree hadlieen 
not onlv satisfied, but biiat the lospoiulonts h id lealized Rs 132 more than 
was duo to them, aatisft^ption should be eutoT'od, and the appellants were 
entitled to recover tlio amount paid in excess The appellants subsequently 
bued the respondents to locoversucli amount, but the [ 372 ] suit was dismissed 
on the gioiind that the amount was not lecoverable l)y a Irosli suit, but by 

• * Second Appeal No. 49 ut lb84fium an oidc* of R J. Ijeeda, Etsip, District Judge of 

(Turakhpur, dated tho i7th Janu.ii> iSsl rtvusujgau order of Rai Raghunath Sahai, 
Subordinate Judge of (rorikhpiu, d itnd tin JSth Mav ISSJ 
t £ Art I7b 


Desonytion <.t AppSn ..tiou ‘ ' ' begin*. 

• ^ tition to run 


Applications for wbicli no period 
of limiUtiou ife providt'd elBOwhe^f 
m this Bchedult, rr by the Code ot 
Civil procedure, Section 230 


When the right to apply accrues.] 
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application to the Courfe executing tfte decr^ie. Oivtho 4tli Janujn v 1883, the 
appellants applied to the Court executing the clecruo for a refund of the amount 
which the respondents had improperly recovered in execution of their .decree 
hy way of interest, on the ground that the decree did ,^ot order the payment 
of interest. The Court of First Instance (Subordinate Judge) allowed the refuild 
applied, for. On appeal by the decree-holders the Loweis Appellate Court 
(District Judge), applying art. 178 of the Ijiinitation Act, held that the application 
was barred by limitation, computing the period allowed hy that article from 
the 30th November 1872, wlion tlie rnonov, of which the refund was sought, 
was paid; and it therefore. reversed tlie order of the first Court. 

For the appellants it was contended that limitation had been improperly 
reckoned from the date when the money was paid to the respondents, and that 
it should be reckoned from the time the appellants became aware tliat the 
recovery of interest in execution of the decree was wrongful. 

Munshi Sukh Ram^ for the Appellants. 

Munshi Ka^hi Prasad, for the Respondents. 

The Court (Pp:theha^j, G.J., and Straight, J.) delivered the follow'ing 

judgment: — 

Straight, J. - We do not find fault with the Judge’s application of 
art. 178 of the Limitation Law, but we differ with him upon the question as to 
when the right accrued to the appellant to apply to be recouped the excess 
amount paid by him. We think that the proper date must he that when the 
account was taken and stated on the application of the defendants in the 
course of the proceeding in execution to enforce his judgment against the 
plaintiff. The appeal is decreed with costs, and the ordoi* of the Judge being 
reversed, that of the Subordinate Judge will he lestored. 

Appeal allowed. 


[378] The 19tk Feliruaiij , 


Present : 

Sir W. Comer Pethkram, Kt., Chief Justice, and Mr. Justice Straight. 
Kan]i Mai Decree- holder 


* versus ^ 

Kanhia Lai ludginent-debtor.^ 


Execution of decree —Decree payable by lustidments -Civil Procedure Code, • 
5 , 2:j0 — Finality of order made in e.recutwn proceed luqs. 

0 

In 18G8 a decree was obtained for Rs. 1,100, which i)rovided that tho^unount should be 
paid in instalments, the first instalment being Rs. *200, to be paid at the end of the first year, 
and that the other instalments should be R^. 100 at the cud of each subsequent year, and 
that in the event of failure to carry this out, and months after the falling due of the in- 
stalment, the whole amount should be exigible m a lump sum with interest at 8 annas per 
oeht. per mensem. In 1877, the decree-holder applied for execution of the decree, asserting 

* Second Appeal No. 84 of 1884, from an order of C. W. P. Watts, Esq., District Judge 
of Saharanpur, dated the 28th January 188^, reversing an order of Maulvi Muhammad 
Maksud AH Khan, Subordinate Judge of Saharanpur, dated the lat September 1883. 


865 



7 All 374 


KANJI MAti V. 


that Ba. 600 had been paid up to that ti^e by fivid instalmenta, one of Bs. 20U, atxd four of 
Be. 100 each, and thab default hi^d been made in payment of the hfth instalment of Bs. 100^ 
and he asked to recover the whole amount due on the decree. No order was passed on this 
application, and eventually the case was struck off. In 1880, the decree-holder again applied 
^br execution of the dceree, upon the same grounds as those upon which the previous appli- 
cation was based. Notice was issued and served, and a warrant issued for the arrest of the 
judgment-debtor, but eventually the case was struck off. In 1883, the decree-holder on the 
same grounds made another application for execution. It was contended by the judgment- 
debtor that execution was barred by s. 230 of the Civil Procedure Code, inasmuch as no 
instalments had been paid, and even if they had been paid, they could not be recognised, 
not having been certified. 

V 

Held^ that the proper time from which to reckon the limitation of twelve years was the 
fifth year from the date of the bond, the whole claim from the beginning and the order passed 
in 1880 having gone upon that basis, that the Court could not go behind that order, and that 
consequently the decree -holder was within time, and might take out execution. 

On the 27th February 1868, the appellant obtained a decree against the res- 
pondent for Rs. 1,100, which provided that, commencing from the 2 ndPh 9 gun 
Sudi Sambat 1925 (13th February 1869), instalments ofRs. 100 yearly should 
be paid (Rs. 200 having been paid on that date) ; and that in the event of fail- 
ure to carry this out, and,^^ months after the falling due of the instalment, the 
whole amount should be exigible in a lump sum with interest at 8 annas per 
cent, per mensem. On the 20th April 1877, the decree- holder applied for 
execution of the decree. He asserted that Rs. 600 bad been paid up to that 
time by 6ve instalments, one of Rs. 200 and four of Rs. 100 each, and default 
had been made in [87*1 payment of the 5th instalment of Rs. 100, and he 
asked to recover the whole amount due on the decree. Notice was served on 
the judgment-debtor ; he did not appear ; and eventually the case was struck 
off. On the 17th April 1880, the decree-holder applied again for execution of 
the decree, the grounds of the application being the same as those on which 
t|;ie previous application had been based. Notice was issued and served and a 
warrant issued for the arrest of the judgment-debtor, but eventually the case 
was struck off. On the 3rd March 1883, execution was again applied for on 
the same grounds. Notice was issued, but eventually the case was struck oft'. 
On the 2nd April 1883 the decree'- older made, on the same grounds, the 
application for execution out of which this appeal arose. 

The judgment-debtor contended that the application should not be allowed, 
inasmuch as the hrst application for executmn, dated the 20th April 1877, 
was barred by limitation, as no instalments bad been paid, and time began to 
run from the date of the first default, which occurred more than three years 
before that application was made. The Court of First Instance disallowed this 
objection on the ground that the judgment-debtor had not at any ticqe, after 
that application had been made, denied that the instalments which the decree- 
holder asserted had been paid had not in fact been paid. The Lower Appellate 
Court allowed the objection, holding that the application for execution of the 
20th April 1877, should not have been granted, as the payments alleged by 
the decree-holder to have been made had not been certified, and were therefore 
not recognizable, and consequently that tliat application, time running from the 
first default, was barred by limitation. 

It was contended, inter alia, for the appellant in this appeal that the lower 
Court should not have gone behind the previous proceedings. 

For the respondent it was contended that execution of the decree was 
hi&rred by s. 2S0 of the Civil Procedure Code, inasmuch as no instalments had 
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V 

been paid,‘ and, even if they haA been^paid, the payments could not be 
recognized, not having been certified. | 

Munshi Kashi Prasad, for the Appellant. ‘ 

[378] Pandit Ajudhia Nath and Babu Ratan Chahd, for the Respondent. 
Piptheram, C, J. — I think that this appeal must be allowed. The question 
is wheUher the judgment-creditor is entitled now to execute his decree obtained 
in 1868. The facts are that in 1868 the judgment-creditor obtained a decree 
for a sum of Rs. 1,100. By the terms of the decree it was provided that 
the amount should be paid in instalments, the first instalment being Rs. 200, 
to be paid at the end of the first year, and that the other instalments, should 
be Rs. 100 at the end of each subsequent year. There was a proviso'to the 
efifect that, in the event of any instalment not being paid, the whole amount 
should become due. This happened in 1868, and in 1877 the decree-holder 
applied to the Court for leave to execute his decree for the balance due, and 
the account on which he asked this showed that a payment had been made 
of Rs. 600, that is to say, of the first five instalments, and the claim was made 
in respect of default in payment of the sixth instalment. For some reason, 
whfch is not very apparent, no order was made, and the application was aban- 
doned by tiie decree-holder. \a 1880 another application was made on the 
basis of the last one, and the result of this was that the decree-holder obtained 
an order allowing him to issue execution, and ordering the arrest of the judg- 
ment-debtor for the amount due, giving credit for what had been paid. On 
that order nothing was recovered by the decree-holder ; and the question now 
arises whether the proper time from which to reckon the limitation period of 
twelve years is the date of the decree of 1868, or the time down to which credit 
was given for payment of instalments. In my opinion, the proper time from 
which to reckon limitation is the fifth year from the date of the bond. The 
whole claim from the beginning has gone upon this basis, and the order passed 
in 1880 also went upon it. It appears to me that we cannot now go behind 
that order, and that consequently the judgment-creditor is within time, and 
may take out execution. This seems to me the only conclusion which is In 
accordance with justice, because the judgment-creditor has always tried to 
obtain execution. 

Straight, J. — I am of the same opinion. 

Ap 2 ^eal allowed. 


i Aljt,— 83 
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The ^rd February, 1886. 

. Present : 

Mr. Justice Oldfield and Mr. Justice Brodhurst. 

Fakir Bakhsli Defendant 

* versus 

Sadat Ali and another Plaintiffs*. 

Mortgage — Usufructuary mortgage — Saiisfaciton of viortgage-dehi front 
usufruct — Suit for whole mortgaged property by some of several 
• moi'tgagors. 

In a suit by someof several co-mortgagors to redeem the entire property mortgaged, on 
the ground that the mortgage-debt had been satisfied out of the usufruct, — Held that the 
plaintiffs could only claim their own shares, and the Court of First Instance should deter- 
mine the extent of the shares after malving the other co-mortgagors parties. 

The claim in this suit'was to redeem a usufructuary mortgage of a two annas 
and eight pies share in a village csjled Alawalpur, which share, subsequej;itiy 
to the mortgage, was constituted into a mahalof sixteen annas. It was alleg- 
ed in the plaint that one of the two mortgagors, Ghulani Haidar, was the 
proprietor of an eight annj^s share of the mortgaged property, and that he died 
leaving two sons, Barkat Ali and Ali Bakhsh ; that Barkat Ali, who succeeded 
to a four annas share of this eight annas share, sold his share to Ghisi Bibi, 
the wife of the defendant Fakir Bakhsh, the mortgagee; that on the death of 
Ali Bfikhsh his son Bandhu sold the four annas share to which his father had 
succeeded to Sadat Ali ; that the other mortgagor, Muhammad Ali, was the 
proprietor of the other eight annas share ; that on his death his daughter, 
Pheki Bibi, succeeded to this share, and that on her death her daughter, 
Fatima Bibi, succeeded to the same. It was further alleged that the mort- 
gage-debt had been satisfied from the usufruct of the mortgaged property. The 
plaintiffs in the suit were Sadat Ali and Fatima Bibi. They claimed to recover 
the whole estate on the allegation tliat Ghisi Bibi, the proprietor of a four 
annas share of it, refused to join in the suit. The defendant Fakir Bakhsh set 
up as defence to the suit, amongst other things, that the mortgage-debt had 
not been satisfied from the usufruct of the mortgaged property ; that Bhandu 
had not sold his four annas share to the plaintiff' Sadat Ali, but to Sadat Ali and 
one Amat-un-nissa Bibi jointly in equal shares: that the latter had sotd her 
moiety to Ghisi Bibi ; and that consequently^ Sadat Ali was not competent 
to claim alone that four^nnas share. Subsequently, on the application of the 
[377] plaintiff' Sadat Ali, Ghisi Bibi was added as a defendant to the suit. She 
filed a written statement, in winch she claimed to be proprietor of a nine annas 
share of the estate. She alleged that Barkat Ali had sold her not only his 
ancestral share of four annas, but three annas more which he had acquired out 
of the eight annas share of Muhammad Ali. This three annas, she alleged, 
was acquired in this way : — Pheki Bibi predeceased her father Muhammad Ali, 
and on the lattar’s death two annas of his eight annas share devolved upon his 
widow, three annas upon Barkat Ali, and three annas upon Bandhu. She 
further alleged that Amat-un-nissa Bibi had sold to her two annas of the four 
anna'b share which Bandhu had sold to Amat-un-nissa Bibi and Sadat Ali. 

The Court of First Instance found that the mortgage-debt had been satis- 
fied from the usufruc t of the mortgaged property, and that Sadat Ali’s share was 

♦ Second Appeal No. 438 of 1884, from a deoroc of M. S. Howell, Esq., District Judge 
of Allahabad, dated the 4th January 1884, modifying a decree of Babu Ram Kali Chaudhri 
Bubordir.ate Judge of Ailababad, dated the 25th June 1683. * 
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two annas and Fatima Bibi’s eight anna»; and, .•holding ythat they were only 
entitled to recover their own shares, gave them aj decree for a ten annas share 
of the estate. » 

Both the defendants appealed, contesting Fatftna Bibi’s right to ei^ht 
annap. Fakir Bakhsh also contested the finding of the Court of First Instance 
that the mortgage-debt had been satisfied from the usufruct! of the mortgaged 
property. The plaintiff Sadat Ali preferred an objection to that part lof the 
decree of #he Court of First Instance which reduced the share claimed by him 
to two annas. 

The Lower Appellate Court held that it was not necessary to determine in 
this suit the question as to what tlie shares of the representatives of the mort- 
gagors were, and Ghisi Bibi should therefore not have been made a defendant to 
the suit, because the plaintiffs were admittedly representatives of the mortgagors, 
and were consequently entitled to redeem the whole estate, leaving it to the 
other representatives to recover their shares from them. The Court accordingly, 
affirming the decision of tlie first Court as to the satisfaction of the mortgage- 
debt, made a decree dismissing Ghisi Bibi from the suit and giving the •plain - 
tiffiS possession of the whole estate. 

The defendant Fakir BaWish appealed to the High Court, contending 
that the plaintiffs wei'o only entitled to possession ^of their own shares. 

[378] The Junior Government Pleader (Babu Dioarka Nath Banarji) and 
Pandit Ajudhia Nath, for the Appellant. 

Munshis Hanuman Prasad and Kashi Prasad, for the Respondents. 

The Court (OtiDPIELl) and BroDHURST, J,7.) delivered the following 

judgment ; — 

Oldfield, J , — The plaintiffs are some of several co-mortgagors, and sue to 
redeem the entire property mortgaged, on the giound that the mortgage-debt 
has been satisfied out of the usufruct. The Courts below have decreed the 
claim. The only point taken in appeal by the mortgagee in this appeal, and 
by oop of the go- mortgagors who had been made a party to the suit as a defend- 
ant, is that the plaintiffs can only obtain possession of their shares of the 
property. 

It appears to us that this contention has force. The debt having been 
satisfied from the usufruct, the plaintiffs can only claim their own shares, and 
the Oourt below should determine the extent of the shares after making the 
other co-mortgagors parties. 

The case is remanded in order that the issue hp tried. Ten days will be 
allowed for objections. 

Issues remitted. 


NOTES. 

IThis case was followed under similar circumstances in (1894) 16 All., 254.] 
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[AAii.ain 

February, 18b5^ 

Present: 

Mr. Justice^ Oldfield and Mr. Justice Mahmood, 

8habi Pam Plaintiff * 

versus ^ 

Sliib Lai Defendant. ' 

StiUfoo' refund of proceeds of execution sale — Small Cause Court Suit — Mort- 
qaqc'— First and second mortipigees — Registered and unregistered mortgages — 

Act III of 1877 {Registration Act), s. 60 — Civil Procedure Code, s. 295. 

S and h held mortgage- bonds executed in their favour by the same person. S's bond 
was dated thelOLli June 188*2, and was registered, the registration being compulsory. L’js 
bond wais of prior date, the oOth December 1880, and was not registered, the registration being 
optional. Both instituted suits on their boftds against the obligor, and obtained decrees foiMBale 
of the property, tht; decrees being passed on the same df|^y. The property was attached in exe- 
cution of both dccieos on the 14th August 1882. Tho sale-proceeds were divided by the Court 
executing the decrees equally* between the parties by an order dated tho 1st May 1883, 
notwithstanding that 8 claimed tho whole on the ground that he was an incumbrancer under 
a decree passed on a registered instrument, and therefore entitled [379] to priority. S, 
being dissatisfied with this order, brought a suit to recover from L the moiety of the sale- 
proceeds paid to him. 

Held that the suit being one to compel the defendant to refund assets of an execution- 
sale which he was not entitled to receive, and to set aside the order of the Court executing 
the decree, which directed the payment of the assets to him, was expressly allowed to be 
brought under the provisions of the penultimate paragraph of s. 29/5 of the Civil Procedure 
Code, and could not be regarded as a suit of the nature cognizable in a Court of Small Causes. 

* Held also that the registered bond of the plaintiff took effect as regards the property 
comprised in it against the defendant’s unregistered bond, under .s. 50 of the Registration Act 
(III of 1877), which gave priority to the incumbr.mce created by the former bond over the 
incumbrance created by the latter ; and this priority was not affected by the subsequent decrees 
obtained on the bonds, whiclf only gave effect to the respective rights under the bonds. 

The meaning of .>5. 295 of the Civil Procedure Code is that when immoveable property i a 
sold in execution of decrees ordering its sale for the discharge of incumbrances, the sale- 
proceeds ar^' to be applied in satisfaction of incumbrances according to their priority. 

The plaintiff and the defendant in this suit were simple mortgagees of the 
same property, the defendant being the prior mortgagee. The plaintiff's deed 
of mortgage, dated the 16th June 1882, was registered, the registration being 
•compulsory. The defendant’s deed, dated the 30th December 1880, was not 
registered, its registration being optional. Both parties instituted suits for 
.• the sale of the mortgaged property, and on the same day obtained decrees for 
its sale. Tho plaintiff applied on the 9th August 1882, for the attachment ' 
and sale of the property, and the defendant made a similar application on the 
12th August. The property was attached®in execution of both decrees on the 
14th August, On the 28th February 1883, the property was sold in execu- 
tion of both decrees. The sale-proceeds were divided by the Court executing 
©qtially between the parties by an order dated the Ist May 1883, 

* Second Appeal No. 343 of 1884, from a decree of J. L. Denniston, Esq,, Offioiatiofi 
District Ji'dgc of Moradabad, dated the 9th January 1884, affirming a decree of Maulvi 
Muhammad Ezid Bakhsb, Munsif ofMoradabad City, dated the 31st August 1888. 
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notwithstanding that the plaintiff^ claimed the whole on ^he ground that he 
was an incumbrancer under a decree passed on’ a registered instrument and 
therefore entitled to priority. The plaintiff being dissatisfied with this' order, 
brought the present suit to recover from the defendant the moiety of the saA©- 
process paid to him, amounting to Ks. 52-8. The Court of First Instance held 
that, ^fter decrees had been obtained on the deeds of mortg'age, the question 
of priority with reference to registration and non-registration of the deeds was 
no longer relevant, and dismissed the suit. [380] On appeal by the plaintiff, 
the Ijower Appellate Court affirmed the decree of the first Court, observing as 
follows : — “ The case of Parshadi Lai v. Khushal Eai^ Weekly Notes, 1882, 
p. 15, is decisive. The appeal is dismissed with costs.” The plaintiff appealed 
to the High Court, contending that as both the mortgage-deeds were executed 
after Act III of 1877 came into force, the lower Courts had improperly refused 
to go behind the decrees. 

Babu Ratan Chand for the Appellant. 

Pandit Bishajubar Nath, for the Respondent. 

The Court (Oldfield and Mahmood, JJ.) delivered the folWwing 

judgment : — 

Oldfield, J. (After stating the facts continued) : — A preliminary objection 
has been taken that no appeal lies, as the suit is of the nature of one cogniz- 
able by a Court of Small Causes. This objection fails. The suit is brought 
to compel defendant to refund assets of an execution-sale which he was not 
entitled to receive, and to set aside the order of the Court executing the decree, 
which directed the payment of the assets to him. This is a suit expressly 
allowed to be brought in a Civil Court under the provisions of the penultimate 
paragraph of s. 295, and cannot be regarded as one of those cognizable by a 
Court of Small Causes- 

With regard to the appeal, it appears that the plaintiff and the defendant 
hold mortgage-bonds executed in their favour by the same person. The plain- 
tiff’s bond is dated the 16th tluno 1882, and is registered, the registration 
being bompulsory. The defendant’s is of prior date, the 30th December 1880, 
but unregistered, the registration being optional. 

Both instituted suits on their bonds against the obligor, and obtained 
decrees for sale of the property mortgaged, the decrees being made on the same 
day. The plaintiff took out execution, and applied for attachment and sale of 
the property on the 9fch August 1882, and the defendant did likewise on the 
12th August, and attachment was made of the property on the 14th August 

1882, apparently on both applications. 

The property was sold in satisfaction of both decrees on the 28th February 

1883, and bought by plaintiff’, who deposited the sale-price ; [381] and he claims 
the right to the assets of the sale to satisfy his decree before any can be taken 
by the defendant, on the ground that his incumbrance has preference over « 
defendant’s under his registered bond, undei the provisions of s. 50 of the 
present Registration Act, which governs the deeds in this case. 

Now there is no doubt in my mind that the registered bondfof the plaintiff 
takes effect as regards the property comprised in it against the defendant’s 
unregistered bond under s. 50. This^ives priority to the incumbrance created 
over the incumbrance created by defendant’s bond ; and this priority Ts not 
affected by the subsequent decrees obtained on the bonds, which only give 
•ffeot to the respective rights under the bonds. 

We have then here attachments and a sale of property in execution of two 
decrees, which ordered the sale of the property for the discharge of incumbrances 
thereon— a state of things which is provided for by s. 295, Civil Procedure 
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Code, which confcenjplafces ftie application of the sg-le- proceeds according to 
priority of incumbrances, '^he 3rd proviso to s. 295 is as follows : — ** When 
immoveable property is sold in execution of a decree ordering its sale for the 
di^harge of an incumbrance thereon, the proceeds of sale shall be applied — 
firsts in defraying the expenses of the sale ; secondly, in discharging the interest 
and principal morfey due on the incumbrance ; thirdly, in discharging the iflterest 
and principal moneys due on subsequent incumbrances (if any) ; and fourthly, 
rateably among the holders of decrees for money against the judgment-debtor, 
who have, prior to the sale of the said property, applied to the Court which 
made the decree ordering such sale for execution of such decrees, and have not 
obtaine^J satisfaction thereof.” The meaning of the section is obvious, that 
when immoveable property is sold in execution of decrees ordering its sale for the 
discharge of incumbrances, the sale-proceeds are to be applied in satisfaction 
of incumbrances according to their priority. On this view the plaintiff is 
entitled to have the money due on his incumbrance first discharged, and the 
appeal prevails, and the decrees of the lower Courts are set aside, and the 
claim, is decreed with all costs. 


NOT£S. 


Appeal allowed. • 


[I, PRIORITY, 

A decroe or order iii respect of au unregistered document must, to have priority, be 
before the execution and registfation of a registered document : — (1890) 13 All., 238; (1885) 
8 All., 2-} ; (1885) 7 All., 888 whore this case was distinguished on the ground that decrees on 
both the registered and unregistered documents were simultaneous. 


II. JURISDICTION. 

In (1885) 9 Mad , 250, this case was not followed and it was there held that a suit 
under the penultimate clause of S. 295 of the Civil Procedure Code (1882) was cognizable by 
Small Cause Court. 

But sec also (1887) 11 "Mad., 269. J 


[382] The 25th February, 1885. 

Present : 

Sir W. Comicr Petheram, Kt., Chief Justice, and Mr. Justice 

Straight. 


Lachman Judgment-debtor 

• versus 

Thondi Bam Decree- holder. 


Execution of decree — Lnnitation — Transmission of decree for execution — 

I ppUcation for execution of attached decree — *'Step in aid of 
ixecntion’' — Act XV of 1877 {Limitation Act), sch. ii.. 

No, 179 {4)- -Civil Procedure Code, ss. 223, 228, 273, 

A decree was passed on the 20th February 1878, by the Munsif of M. In November 
* 1878, it was, in accordance with the provisions of s. 223 of the Civil Procedure Code, trans- 
ferred to the Munsif of J. On the 21st January 1879, an application for execution of the 
decree was made to the Munsif of J. who thereupon issued an order for the attachment of 
some immoveablc^roperty belonging to the judgment-debtor and also for the attachment 
of three decrees ^standing in his Court in favour of the judgment-debtor against other 
persons. On tbfi 18th March 1982, the docreo-h8lder applied to the Munsif of J to execute 
one of those decrees in his behalf, and he further asked that whatever might be realized in 
such execution should go to the account of the decree which had been transferred, and which 
was being executed. 

* Second Appeal No. 41 of 1884, from an order of Babu Abinash Chandar Banarji, Sub- 
ordinate Judge of Agra, dated the 10th February 1884, reversing an order of Maulvi Nazar 
Ah, Munsif of Mahaban, dated the 28th Jul}^ 1883. 


262 



■ V thoneV bam [1885] l.L.R. 7 All. 383 

Held that the application of the I8th March IM‘2 .tiras perfectly legal, and such a 
proceeding as could keep alive the decree of the 20th Febiiuary 1878^ and that a subsequent 
application for execution dated the 12th April 1S83, was therefore not barred by liruitafcion, 

An application to execute an attached decree is a step% in raid of execution ’’ of , the 
original decree, within the meaning of art. 179, sob. ii of the Limitation Act, inasmuch as 
its objvxt is to obtain money in order to pay off the judgment-debtor, y 

The facts of this case are sufficiently stated for the purposes of tliis report in 
the judgment of Straight, J. 

• Mr. Amiruddin, for the Appellant. 

Munshi Hanuman Prasad, for the Respondent. 

The Court (Petheram, C. J., and STRAIGHT, J.) delivered tlie following 

judgments': — 

Petheram, C. J. — I think that this appeal must be dismissed with costs, 
and for the purposes of my judgment, I propose only to state) the view which I 
take in connection with art. 179 of the Limitation Act. My brother STRAIGHT 
will deal with the facts of the case, and with the procedure whicli hafvbeen 
followed. 

The question as to art. 179 fe whether an application to execute an attached 
decree is a ** step in aid of execution” of the original [383] decree. It appears 
to me that an application for execution of a money-decree means an application 
to the Court to get the money by sale of property belonging to the judgment- 
debtor, so that the Court may be able to pay the creditor the amount due to 
him. In the present case such an application was made by the judgment- 
creditor, and the Court then took the first step in aid of the execution of the 
decree by attaching the debtor’s property, and the property so attached included 
a judgment-debt. That judgment-debt had to be sold or realized in someway, 
and it could only be done by applying to the Court in wliich the judgment was 
to execute it by selling the debtor’s property. It would then be necessary to 
make an application to tlie Court executing the original decree to bring the 
amoiiyt so received into account, and that is what was done in the present 
case. If I am right in the view which I take of execution of decree, this must be 
“ a step in aid of execution” within the meaning of art. 179 of the Limitation 
Act, because the object of it was to obtain money in order to pay off the 
judgment-debt; and it was in execution for that re;iSon. I am therefore of 
opinion that the order of the Lower Appellate Court was right, and that the 
appeal must be dismissed with costs. 

Straight, J. — It will be convenient, in reference to what the Chief Justice 
has said, that I should illustrate his observations by describing tlie circumstances 
of the case. The decree now in question was passed on the 20tli February 
1878, and it was passed by the Munsif of Muthra. On the 21st November 

1878, an application was put in for the transfer of the decree to the Munsif of ^ 
Jalesar, and, in accordance with the provisions of s. 223 of the Civil Procedure 
Code, it was transferred to him, and he then became seized of it, and, under 
8. 228 of the Civil Procedure Code, acquired thereupon the same powers in 
regard to its execution as if he had himself passed it. On the 21st January 

1879, the application for execution praper, so to speak, was made to the Munsif 
of Jalesar, who seems to have issued an order for the attachment of some 
immoveable property belonging to the judgment-debtor, as also for attachment 
of three decrees standing in his Court in favour of the judgment-debtor against 
other persons. Two at least of these decrees related to immoveable property. 
On the 18th March 1882, a formal application was made by the decree-holder, 
the res-[S84]pondent in the present appeal, to the Munsif of Jalesar to execute 
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one of these decree on his'^ehalf ^and he farther asked that whatever might 
be realized in such ^ecutionj-should go to the account of the decree which had 
been transferred, and which was being executed. We are now invited by the 
learned counsel for the* appellant to hold that a subsequent application for 
execution of the decree, dated the 12th April 1883, was barred by limitation. 
He contends tha/t the application of the 18th March 1882, was not sfuch a 
proceeding as could keep alive the decree of the 20th February 1^78. I 
am wholly unable to accept this contention. Under s. 228 of the Code, the 
decree having been transferred to the Munsif of Jalesar, he had, in executing 
it, the same powers as if he had himself passed it ; and any ordej* passed by 
him uqder s. 273 would be made under tJie first paragraph of that section, 
because it would be an order directing the proceeds of the former decree to be 
applied in satisfaction of the latter decree. I cannot see what other course 
the judgment-creditor could have adopted than that which he actually took. 
Tt appears to me that the application of the 18th March 1882, was perfectly 
in order and perfectly legal, and I therefore hold that the application of the 
12th, April 1883 was not barred by limitation, and the appeal should be 
dismissed with costs, T may add that I entirely concur with the Chief Justice 
in the construction which he puts upon the terms used in the third column 
of art. 179 of the Limitation Act. 

• Appeal dismissed. 


[ 7 All. 884 ] 

The 27th February, i66o. 

Present : 

Mr. Justice Oldfield and Mr. Justk’e Mahmodd. 


Umrai and others Defendants 

versus 

Ram Lai and others Plaintiffs.'*' 


Suit for share of compevsationaioarded for land acquired for public purposes — 
Suit for money had andereceived for plaintiff's use — Small Cause Court suit, 

A suit was brought by some of the co-sharers in a patti of a mahal in which land had been 
taken for public purposes under the Land Acquisition Act, against the other co-sharors in the 
patti for the proportion due to them out of a sum of money which had been awarded as 
compensation for the acquisition of the land, and which the defendants had received. 

[868] Held that the suit was one for monoy had and received for the plaintiff’s use, and 
was therefore cognizable by a Court of Small Causes. Sohan v. Mathura Das, T. L. R,, 
6 All., 449, followed. 

The parties to this suit were co-sharers ifi a patti of a mahal. Certain land in 
this patti had been taken for public purposes under the Land Acquisition Act. 
A sum cf Rs. 29-1-4 had been awarded as compensation for the acquisition of 
the land. This sum had been received by the appellant Umrai, one of the 

•Second Appeal No, 487 of 1884, from a decree of Rai Pandit Jagat Narain, Sub- 
ordinate ,7udge of Furakhabad, dated the 12tb February 1884, reversing a decree of Maulvi 
yfuhammad Anwar Husain, Munsif of Kaimganj, dated the Ist September 188f>. 
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iso-snarers. The respondents, asserting t?hat thiy were ^entitled to receive 
Rs. 10-14-6 out of the compensation awarded, tpat sum representing propor- 
tionately the extent of their interest in the land, sued the appellants, the other 
co-sharers in the pabbi, for the same. In this secoSid appeal in the suitf it 
was contended by the respondents that a second appeal would not lie, as the 
suit was one of the nature cognizable in a Mufassal Court of Small Causes. 
Lala Lalta Prasad^ for the Appellants. 

Munshi Hanuman Prasad, for the Respondents. 

The Court (Oldpiic^jD and Mahmood, JJ.) delivered the following 

judgment : — 

Oldfield. J . — A preliminary objection has been taken that the appeal will 
not lie, as the suit is of the nature of a suit cognizable by a Court of Small 
Causes. We are of opinion that the objection is valid. The suit is for money 
had and received for the plaintiff’s use, and following the decision of this Court 
in Sohan v. Mathura Das, I. L. R., 6 AIL, 449, we hold such a suit to be 
cognizable by a Court of Small Causes. The appeal is dismissed with costs. 

• * Appeal dismissed. 


[ 7 All. 383 ] 

FULL BENCH. 

The 27th Ft bruary, 1885. 

Bkesent : 

Sir W. COxMer Pethi^ram, Kt., Chief Justice, Mr. Justice Straight, 
Mr! Justice Oldfield, Mr. Justice Brodhurst and Mr. Justice 

Mahmood. 

Queen -Empress 
versus 
Abdullah. 

« 

Statement as to cause of death —Cause of death signified in answer to question — 
Admissibility of evidence as to signs - Act I of 1872 {Evidence Act) s. 3, s. 8, 
Explanations J, 2, ss. 9, 32, (l) **Fact ” — “ Conduct” — 

“ Veibal” statement. 

In a trial upon a charge of murder, it appearcsd that the deceased shortly before her 
death was questioned by various persons as to the circumstances [386] in which the injuries 
had been inflicted on her, that she was at that time unable to speak but was conscious and 
able to make signs. Evidence was offt:red by the prosecution, and admitted by the Se^ions 
Judge, to prove the questions put to the deceased, and the signs made by her in answer to- 
gucb questions. 

Held by the Pull Bench (Mahmood, J., dissenting) that the questions and the signs 
taken together might properly be regarded as “ verbal statements ” made by a person as to 
the cause of her death within the meaning of s. 3*2 of the Evidence Act, and were therefore 
admissible in evidence under that section. 


4 ALL,— 34 
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Straiqht, that statements the witnesses as to their impressions of what 
the signs meant were inadmissib^^, and should bo eliminated ; but that assuming that the 
questiods put to the deceased were responded to by her in such a manner as to leave no 
dov.bt in the mind of the Gohrt as to her meaning, it was not straining the construction to 
hold that the circumstances were covered hy s. 32. 

Per Mahmood,^ J., that the expression ‘‘ verbal statements” in s, 32 should be6bnfined 
)|?o statements made by means of a word or words, and that the signs made hy the deceased, 
not being verbal statements lu this sense, were not admissible in evidence under that 
section. , 

Per PETHERAM, C. J., that the signs could not be proved as ” conduct” within the 
meaning of s. 8 of the Evidence Act, inasmuch as, taken alone, and without reference to 
•the questions leading to them, the^e was nothing to connect them with the cause of death, 
•and so to make them relevant ; while the questions could not be proved either under Explana- 
tion 2 of 8. 8, or under s. 9, inasmuch as the condition precedent to their admissibility under 
either of these provisions was the relevancy of the conduct which they were alleged to affect 
or of the facts which they were intended to explain. The ‘‘conduct” made relevant by s. 8 
{9 conduct which is directly and immediately influenced by a fact in issue or relevant fact, 
and it does not include actions resulting from some intermediate cause, such as questions 
or suggestions by other persons. 

Per MAHMOOD. J., that the word “conduct** used in s. 8 does not mean only such 
conduct as is directly and immediately influenced by a fact in issue or relevant fact ; that 
the signs made by the deceased were the conduct of “a person an ofience against whom waa 
the subject of any proceeding*’ and were relevant as such under s. 8; and that the questions 
put to her were admissible in evidence dither under Explanation 2 of the same section, or 
under s. 9, by way of an explanation of the meaning of the signs. 

This was an appeal from an order of Mr. B. ZI S. Aikman, Ofliciating Sessions 
Judge of Aligarh, dated the 24tli December 1884, convicting the appellant of 
murder. The appellant, Abdullah, son of Chhote, was charged before the 
Court of Session with the murder of one Dulari, a prostitute, by cutting her 
throat with arazor. It appeared that on the morning of the 27tli September 1884, 
Dulari, with her throat cub, was taken to the police-station, and thence to the dis- 
pensary. She lived till the morning of the 29th. The examination 

showed that the windpipe and the anterior [ 387 ] wall of the gullet had been cut 
through. The deceased^had also a cut on the left thumb. When she was taken 
to the police-station, she was questioned hy her mother, Chunna Jan, in presence 
of the Kotwal (sub-inspector of police), Ghulam Ali. She was also at the»same 
time questioned by the Kotwal and again, subsequently, by Munshi Behari Lai, 
Deputy Magistrate, and^Bahu Mulraj, Assistant Surgeon. She was unable to 
speak, but was conscious and able to make signs. Evidence was offered hy 
the prosecution to prove the questions put to Dulari, and the signs which she 
made in answer to such questions. Objection was taken to the reception of 
» this evidence, on the ground that, under s. 32 of the Evidence Act, only writ- 
ten or verbal statements made by a deceased person as to the cause of his 
death were admissible, and that signs were not “ verbal within the meaning 
of that secticgi. The Sessions Judge overruled this objection, and allowed 
the evidence to be given. That evidence was as follows : — 

X)hunna Jan stated : — “ The same day, in the evening, the Deputy Magis- 
trate came to the dispensary. He asked her, Dulari, who had wounded her. 
She closed her lips so. Then the Deputy Magistrate mentioned a great many 
names to her until the name of Abdullah was mentioned, when she nodded her 
head and said * han ‘ (yes) in a low voice. He asked her what he had wound- 
ed her with, and she raised her finger as she had done before. He asked her 
if she had been wounded with a razor, and she nodded her head. He asked 
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her how she had seen the razor. She pointecjf to her tfiroat, and showed a 
woun-i on the finger of her left hand. He ask^ her if a lamp was lyirning. 
She made a sign with her hand that there had been jpo lamp. He asked her 
how she had seen if there had been no and she pointed and looked^up 

at the^sky as if to indicate that it was morning. The next naming the Kotwal 
came tt> the dispensary with a man whom I recognized as the man who had 
come to fetch her. The Kotwal in my presence asked her if that w’as the man 
who had killed her, and she made a sign that it was not. He asked her 
whether this was the man who had taken her away, and she made a sign that 
it was, I repeatedly asked her who had wounded her, and she always made 
signs that it was Abdullah.’* • 

[388] Ghulam All Khan stated : — " Dulari was unable to speak. I asked 
her who had cut her throat. She could not speak. Then her motlier asked if 
the stpahi had cut her throat. She remained quiet. (Then said) She made a 
negative sign with her hand. Her mother asked whether the Munshi had cut 
her throat. She again made a negative sign with her hand. After mentipning 
twq or three other names, to all of which slie made the same sign, the motlier 
mentioned Abdullah’s name. Then she made an affirmative sign with both 
hands, thus (showing the manner in which deceased moved her hands). When 
I asked which Abdullah, the mother said it was a Biyoitiyara, a shoe-seller. She 
only mentioned Abdullah’s name without describing him as a shoe-seller when 
she questioned her daughter. When I asked her what he had cut lier throat 
with, she lifted her fore-finger so. I understood her to mean a pocket-knife.” 

Munshi Behan Lai stated : — “ On the 27th September last, between 7 
and 8 P M., I went to the Koil dispensary to take the deposition of a woman 
named Dulari. I found her unable to speak. The woman now in Court, Chunna 
Jan, was with her. The eyes of Dulari were shut, but she opened them when I 
called out to her. The Assistant Surgeon and lior mother, Chunna Jan, said that 
though she could not speak, she could make signs. I mentioned several names, — 
i,e.f Ismail, Akbar Khan, Akbxr Husain, Khuda Bakhsh, and asked regarding 
them one by one if they had wounded her. Dulari was unable to lift her 
hand, but her mother raised her (z.e., Dulari’s) forearm, holding it below the 
elbow. When her arm was raised, Dulari was able to move her hand 
from the wrist, and when the above names were mentioned to her, she waved 
her \^And backwards and forwards, thus making a negative sign. Some of 
the above names were told me by Chunna Jan, and some I mentioned at 
hap-hazard. I then, at Chunqa Jan’s instigation, asked her if Abdullah had 
wounded her. On this she moved her hand up and dcAvn. I understood this to 
be a sign of affirmation. I only mentioned the name Abdullah ; did not men- 
tion his parentage, caste, or trade. 1 then asked her if he had wounded her with 
a sword or knife. She made a negative sign with her hand. I then asked her 
if he had wounded her with a razor. She, in answer to this, made an affirmative 
sign [389] with her hand. I asked her if she had been awake when 
he cut her throat. She made a negative sign. I asked her if she had been 
asleep at the time. She made an affirmative sign. I asked her*if she had been 
wounded during the night. She made a negative sign. I then asked her if she 
'bad been wounded towards morning {subah hole). She made the affirmative sign 
to this. I asked her if she had recognised Abdullah. To this she made the 
affirmative sign. I asked her if any other man save Abdullah had been present 
when her throat was cut. To this she made the negative sign. The Assistant 
Surgeon was present during the time I examined Dulari. Chunna Jan was 
«upporting Dulari’s arm all the time, holding it close to the elbow, Dulari 
moved her hand herself from the wrist, the motion was not communicated to her 
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hand by Chunna Jah moving her arm. Dulari’s eyes were generally open during 
the examination, but she ma^ have slmt them from time to time : she seemed 
to me to be under 20 , and over 15 years of age. I was with her between 15 
mftiutes and half an hour. Fjom her making signs of affirmation and 
negation, I am of ^opinion that she understood the questions I put to her.^ 

Babu Mulraj stated : — “ When she was questioned at first, she endeavoured? 
to nod her head, and did nod it sevei al times, but 1 forbade her doing so, as it was 
prejudicial to the wound. I told her when she wished to express a negative, to 
move her hand backwards and forwards, the usual mode of expressing a nt gacive ; 
and when she wished to express an affirmative, to move her hand up and 
down, "thus (witness here indicated the gesture indicated by the Deputy 
Magistrate as the mode in winch deceased expressed an affirmative). I think 
the Deputy Magistrate came on the evening of the 28th. 1 was present when 

the deceased was examined by the Deputy Magistrate. 1 heard the Deputy 
Magistrate ask lier about the man who killed her, and I saw her make the 
affirmative sign. She made the affirmative sign at the mention of the name of 
Abdullah. I do not remember now whether I saw her make a negative gesture 
to any question put by the Deputy Magistrate- She was conscious, but weak^ 
when the Deputy Magistrate questioned h^r. I think when the Deputy 
Magistrate questioned her, she tiied to nod her head and 1 forbade, aa d told 
her to make signs witli her hand. I do not remember wdiether she [390] lifted 
her arm herself or whether any one supported her arm, but she was not at that 
time so weak as not to be able to lift her arm. In my opinion she was able 
to undei stand questions put to her when the Deputy Magistrate questioned her. 
I do not remember whether any other official save the Deputy Magistrate 
questioned lier in my presence. I several times questioned her as to how she 
came to be wounded. I mentioned several names to her. and asked her 
regarding them whether any one of thorn had killed her. To all she made the 
negative sign. When I asked her whether it was Abdullah who had wounded her, 
she made the affirmative sign. 1 do not know what Abdullah was referred to. 
I questioned Dulari regarding him Irom hearing wliat the mother said. .After 
hearing from her mother what Abdullah it was, — whose son he was, and 
that he was a shoe-seller, I askedDulari specifically whether it was Abdullah, the 
son of such a one, the seller of shoes, who had wounded her, and she made the 
affirmative sign I do not remember whose son Chunna Jan said Abdullah was, 
but she mentioned Abdullah’s father’s name. I also questioned her About 
the time at which the W'ound w^as inflicted. 1 asked her whether she had been 
wounded :tt the time she went to the house. She made a negative sign to- 
this. I askeu her whetirer it was towards dawn, and she made an affirmative 
sign. 1 also asked her what she had been wounded with. I think she made an 
affirmative sign at the mention of a razor. From what I heard, T asked whether 
Abdullah had taken her into his father’s house. To this question she made an 
affirmative sign. 1 asked her whether any one along with Abdullah had- 
killed her, and she made a negative sign.” 

[n overrulffig the objection to this evidence, the Sessions Judge observed 
as follows : — 

1‘ I do not think the section means that ^he statements must either be 
written hv the deceased or uttered by the deceased in an audible voice. 
Evidence given by a dumb witness, ora witness unable to speak, by the medium 
of signs, is, according to the provisions of s. 119 of the Evidence Act, deemed to 
be oral evidence. And in like manner, in a case like the present, if deceased 
was able to convey her meaning by means of signs, I think her statement is to 
be considered as a ‘verbal’ statement, although she herself was [391] unable 
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to put it into words. I accordingly h%ld that* the witnesses might give 
evidence as to the signs they saw deceased inake wRen qiaestions were 
put to her. Prom the evidence of these four witnesses it appears that the 
deceased, when questioned as to whether the Munahi, the sipahi |he 
pretended tahsil chaprasi), and others who were mentioned by name had cut 
her tlvoat, made to all the ordinary negative sign used by Ihe natives of this 
country (this is made hy moving from right to left and from left to right the 
open hand held perpendicularly with the palm turned away from the body), 
but that when the name of Abdullah was mentioned, she made a different sign 
by moving the hand up and down. This gesture can be best described by 
saying that she ‘ nodded’ with her hand if one may be allowed the expression. 
The Assistant Surgeon states that she endeavoured to, and did more than once, 
nod her head, but that he forbade her doing so, as it was hurtful to the wound, 
and instructed her to use the signs of assent and dissent indicated above. The 
Deputy Magistrate, who visited her on the evening of the 27th, states that 
from her making signs of affirmation and negation he is of opinion that she 
understood the questions that were put to her. The Civil Surgeon states that 
she remained conscious up to the 28th, ancj the Assistant Surgeon, in whose 
immediate charge she was, savs that she remained conscious until shortly 
before she died, — i.e., the morniTig of the 29th. None of the larger blood-vessels 
were injured, and the wound itself was not one whi^h would directly affect the 
brain. I think, then, that there is no reason to douht that tiie deceased, 
when questioned by these four witnesses, understood what was said to her. 
I think it is clear from the evidence of these four witnesses that the deceased 
intended to charge, and did charge the accused, Abdullah, with havingcuther 
throat. In answer to these witnesses, she indicated that she had been attacked 
towards the morning while she was asleep, and that her throat had been 
cut with a razor. She indicated to the Assistant Surgeon that it was the 
accused Abdullah w^ho had taken her from the bnithak into the adjoining house. 
The cut on her thumb appear^ to indicate that she offered resistance. I 
think, therefore, that though she may liave been asleep when first atta<^ked, 
she had the opportunity of recognizing her murderer, whoever he was. On 
learning that Abdullah w^as charged, the sub- [3921 inspector caused a search 
to be made for him in all directions, but it was not until the evening of the 
29th S^’ptember, — i e , after Dulari was dead, — thatjie was arrested. He 
could not therefore he confronted with tlie deceased, hut I think there can be no 
reasonable doubt that it was the Abdullah in Court whom she meant to accuse 
of her murder.” 

It was contended for the a'ppellant that the evidence ^vhich has been set 
out above was improperly received. 

With reference to this contention, the Divisional Bench (Petheram, C.J., 
and MaHMOOD, J.) hearing the appeal referred the following question to the 
Full Bench : — “ Whether, under the circumstances of this case, the evidence 
of the witnesses to prove the impression created on their minds by signs 
made by the deceased, was admissible, as forming a statement made by her or 
otherwise ? ” * 

Mr. G. E. A. Ross and Mr. C. Dillon, for the Appellant. 

Mr. C’. 11. Bill (Public Prosecutor), for the Crown. 

The Public Prosecutor (Mr. Ildl), for the Crown, contended that the signs 
made by the deceased were the “ conduct ” of a '* person, an offence against 
whom was the object of any proceeding,” and such conduct “ was influenced 
by ” the cutting of her throat by the prisoner, which was a fact in issue. 
They were therefore admissible in evidence under s. 8 of the Evidence Act, 
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and» fchab being so, the guesMons al%o in answer to which they were made were 
admissible under J^xplanatien 2 of the same section, and also under s. 9. 
They might also properly be' regarded as amounting to a dying declaration 
under s. 32. Without contending that the signs taken alone amounted to a 
verbal statement, they at least signified an assent to or adoption of the verbal 
statements implied by the questions, and therefore, taken in conjunction with 
such questions, should be treated as “ verbal statements.” In England it has 
been held that no continuous statement by a dying person is necessary to 
constitute a dying declaration, and that such a declaration is sufficiently made 
by answers to leading questions. In such a case, the statements implied by 
the questions would be treated as having been made by the person giving his 
assent, though it miglit be jihat not one word of such statements was 
[393] uttered by himself. In llegina v. Steele, 12 Cox. Cr. Cas., 168, it was 
decided that a statement made by a deceased person, under circumstances 
which would not render it admissible as a dying declaration, becomes admissible 
if repeated in Ins presence and at his request by the person to whom it was 
previously made, and it assented to by the deceased (presuming that he is 
then in such a state tliafc. if he h^d made a statement, it would have been 
admissible as a dying declaration). 

Mr. G. E. A. Ross, for the Appellant. — T^he signs cannot be regarded as 
‘‘conduct ” within the meaning of s. 8 of the Evidence Act, because, in the first 
place, assuming them to amount to “ statements, ” (which was the highest 
point at which the prosecution can put them), Explanatio?i 1 shows that they 
are not admissible, since they did not “ accompany and explain acts other than 
statements.” Further, the condition precedent to their admissibility as “ con- 
duct ” is that they should “ influence or be influenced by any fact in issue or 
relevant fact,” and “influence ” cannot be construed so loosely as to include 
everything which remotely aflects conduct: it must be confined to direct and 
immediate causes. The signs here used ware not the direct and natural result 
of the fact in issue, i.e,, the murder, for they Nvere the result of the questions 
put to the deceased. The prosecution are in fact attempting to make out that 
the signs were “ conduct” and also to bring them in as “ statements.” In regard 
to 8. 32, the provisions of the Act must, according to recogni^sed principles, be 
construed strictly, and the prisoner is entitled to the benefit of such con- 
struction. In this view, the signs cannot he taken to he “ verbal statements.” 
In regard to the argument that they were an adoption of the statements con- 
tained in the questions, it would be unsafe to act upon such a principle ill this 
country, though it might be safe and reasonable in England. The admission 
of such a of evidengp would be dangerous tn the highest degree, consider- 
ing its necessarily indefinite character, and its consequent liability to misap- 
prehension and perversion. Section 119 of the Evidence Act indicates that the 
Legislature intended the admission of such signs to be subject to the condition 
of being made in open Court, so that the Court trying the case may be in a 
position to test their mean- [394] ing for itself, instead of depending upon the 
unverified impressions of others. 

The following judgments were delivered by the Pull Bench : — 

Petheram, C. J. — T understand thg question subneitted to us by the 
reference to come to this. When a witness is called who deposes to having 
put cer^ 3)1} questions to a person, the cause of whose death is the subject- 
matter of the trial, which questions have been responded to by certain signs^ 
can such questions and signs, taken together, be properly regarded as “ verbal 
statemenis under s. 32 of the Evidence Act, or are they admissible under 
any other sections of the same Act? 
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I prop&se to deal first with the other aeotioiisuto whic^ reference has been 
made. It is contended that the questions which were pub to the deceased, and 
the responses which she made to those questions, are** facts’* within the purview 
of 88. 3 and 9. I do not, however, concur in this view.* It appears to meth*U;a 
fact must be proved to be relevant before another fact can be proved to explain 
lbs meaning; and since, without words being used, the signs could not be proved 
to be relevant, the words themselves are also not relevant. 

The next question is, whether mere signs can be regarded as ** conduct ” 
within the meaning of s. 8. Upon this point it must be remembered that the 
2nd paragraph of that section makes relevant the conduct of any person who 
18 a party to any suit or proceeding “ in reference to such suit or proceeding, or 
in reference to any fact in issue therein or relevant thereto. ** And of course 
the conduct of a party interested in any proceeding at the time when the facts 
occurred out of which tlie proceeding arises, is extremely relevant, and therefore 
any conduct on the part of the deceased in this case, which had any bearing 
on the circumstances in wliich she met her death, would be relevant. But the 
state of things is this. She, being in a dying state at the hospital, made, in the 
presence of certain persons, the signs which have been referred to. It is clear 
that, taking these signs there is nothing to show that they are relevant, 

because there is nothing which connects them with the cause of death. Then it 
is argued that since conduct is relevant under certain circumstances, you may, 
[395] with reference to Explanation 2 of s. 8, prove any statements made to 
the person whose conduct is in question. In order to decide this point the 
language of s. 8 must be carefully considered. It is to the following effect : — 
The conduct of any party or of any agent to any party to any suit or pro- 
ceeding, in reference to such suit or proceeding, or in reference to any fact in 
issue therein or relevant thereto, and the conduct of any person an offence 
against whom is the subject of any proceedings, is relevant, if such conduct 
influences or is influenced by any fact in issue or relevant fact, and whether it 
was previous or subsequent thereto. Explanation — The word ‘conduct’ 
in this section does not include statements, unless those statements accompany 
and explain acts other than statements ; hut this explanation is not to affect 
the relevancy of statements under any other section of this Act. Explanation 
2, — When the conduct of any person is relevant, any statement made to him 
or in his presence or hearing, which afi'ects such conduct, is relevant.” Now 
the question here in issue is — Did Abdullah kill the deceased by cutting her 
throat? The only conduct which is alleged on the part of the deceased is, 
that she moved her hand in answer to questions put to her by some of the 
persons at the hospital. If we went no further than this, there would be 
nothing to show that her conduct in lifting her hand either influenced or was 
influenced by the fact in issue, — i.e., the cutting of her throat. Then Expla- 
nation 2 is brought in ; but it is obvious that before you can let in the words 
of a third person, you must show that the conduct which they are alleged to 
affect is relevant. And in the present case it is clear that until you let in the 
words, the conduct is not relevant, and therefore the words cannot be let in 
because the condition precedent to their admissibility has not teen satisfied, 

and that not having been done, their whole basis fails. 

« 

Explanation 1 of s. 8 points to a case in which a person whose conduct is 
in dispute mixes up together actions and statements ; and in such a case those 
actions and statements may be proved as a whole. For instance, a person is 
seen running down a street in a wounded condition, and calling out the name 
of his assailant, and the circumstances under which the injuries were inflicted. 
Here what the injured person says and what he does may be taken 
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t396j together and proved a vi^hple. But the case would be very diflferent 
if some paeser-by stopped him and suggested some name, or asked some ques- 
tion rf^arding the transaction. If a person were found making such state- 
ments without any question first being asked, then his statements might be 
regarded as a part of his conduct. But where the statement is made merely in 
response to some^question or suggestion, it shows a state of things intrc3iduced, 
not by the fact in issue, but by the interposition of something else. BoV these 
reasons I think that the signs made by the deceased cannot be admitted by 
way of conduct under s. 8 of the Evidence Act. 

I now turn to the other part of the argument, — that which relates 

to s. 

In the first place, it is" clear that s. 32 was intended by the framers of 
the Act to provide for cases of “ dying declarations that is to say, where a 
person mortally injured makes certain statements regarding the cause 
and other circumstances of the injury, and then dies. These statemenca may 
be given in evidence under s. 32. If I had been compelled to hold that these 
signs* were not admissible under, s. 32, 1 should have regretted it, because I 
feel that they are admissible under s. 32 or not at all. I think that the Legis- 
lature intended that sucli evidence should he Admitted only within the limits 
provided by that section^ and that if they cannot be brouglit under that, we 
ought not to search too carefully for other provisions under which to admit 
them. The statement, assuming it to be such, was here made by a witness, 
that is, by one wiio was conscious, and who knew the truth, and whose evidence 
would have been the best possible if she had continued to live. Tne only ques- 
tion would then have been as to the truth of her evidence. Of her competency 
to speak the truth of the matter, there could, of course, he no doubt. But she 
is dead, and cannot be called as a witness, and the question then arises 
whether you can, as it were, make her a witness notwithstanding her death, 
and give in evidence the statements whicli she made. To make such a state 
of things possible, s. 32 of the Evidence Act was passed. That section says 
that the statement, whether written or verbal, must be a stateraeuir as to 
relevant facts. In the present case that condition is of course satisfied. 
[397] The question then arises — Is the statement a ** verbal ” one? “Verbal** 
means by words. It is not necessary that the words sliould be spoken. If 
the term used in the section were oral,*' it might be that the statement must 
be confined to words spoken by the mouth. But the meaning of “ verlml ” is 
something wider. From the earliest times it has been held that the words of 
another p jrs >n may be so adopted by a witness as to bo properly treated as the 
words of the witness himself. The same objection which is now made to the 
admission in evidence of these signs might equally be made to the assent given 
by a witness in an action to leading questions put by counsel. If, for example, 
counsel were to ask — “ Is this place a thousand miles from Calcutta ?’* and 
the witness replied “Yes,” it might be said that the witness made no statement 
as to the distance referred to. The objection to leading quejstions is not that 
they are absolylely illegal, but only that they are unfair. The only question 
here is, whether the deceased, by the signs of assent which she made, adopted 
the verbal statements employed by the questions? I think it must be held that 
she did so. 1 have felt some ditticiilty in arriving at this conclusion, because 
it is plain that evidence of this description requires strong safeguards before it 
can properly be accepted. But since the deceased might undoubtedly have 
adopted the words of the Deputy Magistrate by express words, such as “ Yes,’* 
though even in that case the words in which the statement was actually made 
would not have been her own, I think she might equally adopt them by signs 
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'also. On these grounds, I would answer, the ref^ence in the amended form, 
"which J indicated at the outset, in the affirmative, " 

Stpai^ht, J . — I also am of opinion that the' signs made by the deceased 
Dulari, in response to the questions put to her, may be^ given in evidence, with 
'the object ot supplying material from which the inference may properl/ be 
drawiS^ that she either adopted or negatived the matter of such questions. If 
the significance of these signs is established satisfactorily to the mind of the 
‘Court, then I think that such questions, taken witli her assent or dissent to 
thern, clearly proved, constitute a “verbal statement ” as to the cause of her 
death, within the meaning of s. 32 of the Evidence [398] Act. Statements 
‘by tiie witnesses as to their impressions of what those signs meant were, in 
my judgment, inadmissible, and should be eliminated ; but, assuming that the 
‘Questions put to the deceased were responded to by her in such a manner as to 
leave no doubt in the mind of the Court as to her meaning, then I consider it 
IS not straining the construction to hold that the circumstances are covered by 
s. 32. It has been held more than once in England that it is no objection to 
the admissibility of a dying declaration that it was made “ in answer to leading 
'questions or obtained by earnest and pressing solicitations. ” — (Russell On 
Crimes^ vol. 3, p. 2()9) ; and I am nob disposed, as vve liave remarked, to draw 
such a purely technical distinction as to say that while questions adopted or 
negatived by a mere “ Yes ” or “ No '* constitute a “ verbal statement,” within 
s. 32, tliey become inadmissible when assent or dissent is expressed by a nod 
or a shake of the head. In tlie view of the matter 1 have indicated, it is 
unnecessary to discuss s. 8 of the Evidence Act, and I would accordingly answer 
the question of the reference as now amended in the affirmative. 

Oldfield, J. — 1 entirely concur in the answer given to the reference by the 
learned Chief Justice and in his reasons for that answer. 

Brodhurst, J. — f also concur, 

Mahmood, J. — I have arrived at the same conclusion as my learned 
brethren ; but I am obliged to say that my reasons for doing so are not 
precisely the same. I should accept the vievv expressed by the learn^ed 
Chief Justice, if wo had not to interpret the language of the statute, and if I 
did not feel unable to extend the meaning of the term “ verbal ” in s. 32 of the 
Evidence Act beyond that of “a word.” I take it to be a fundamental prin- 
ciple of the interpretation of statutes that their langu.ige must be understood 
In its most ordinary and popular acceptation. In such a matter, I would, in 
general, willingly defer to the opinions of those whose mother-tongue is 
English, but. sitting here as ,a Judge, I am bound to form the best opinion 
that I can, and to act on such opinion, and to “ verbal ” cannot mean 
more than “ by means of a word or words. ” Nodding the head or waving the 
1399] hand is not a w’ord. I therefore put aside cl. (1) of s. 32, which can 
only apply to “ statements written or verbal.” 

I proceed to explain my reasons for holding that nevertheless my answer' 
the present reference should be in the affirmative. In the first place, let 
me refer to s. 2 of the Evidence Act. which in effect prohibits the employment 
of any kind of evidence not specifically authorized by the Act itself. This is 
the opposite of the rule adopted pi continental countries, such as France, 
where everything is admissible as evidence which the lavv does not expressly 
exclude. Our Act has followed the English rule, which is thus expressed in 
8. 5: — ** Evidence may be given in any suit or proceeding of the existence or 
non-existence of every fact in issue, and of such other facts as are herein- 
after declared to he relevant, and of no others/ The learned Public Prose- 
cutor no doubt appreciated the importance of this provision, when L > 
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addressed on what I thin^ he imjsfc have regarded as the strongest part 6f 
bis argument/ I mfean when he tried to show that the signs used by the 
deceased were admissible id evidence as part of the res gesta^ under the 
earlier sections of the A^t to which he referred. Now s. 8 says Any fact 
• is lelevant which shows or constitutes a motive or preparation for any fact in 
issue or relevent ^act. The conduct of any party, or of any agent to any 
party, to any suit or proceeding, in reference to such suit or proceeding, or in 
reference to any fact in issue therein or relevant thereto, and the conduct of 
any person an olfence against whom is the subject of any proceeding, is 
relevant, if such conduct influences or is influenced by any fact in issue or 
relevant fact, and whether it was previous or subsequent thereto.” It will be 
useful K) analyse the leading terms employed in this section. In the first 
jDlace, what is a “ fact ? ” This question is answered by s. 3, which defines 
“ fact ” to mean and include “ anything, state of things, or relation of things, 
capable of being perceived by the senses,” and “ any mental condition of which 
any person is conscious.” This, then, is the only sense in which, in interpret- 
ing tlie statute, I can understand the word “ fact.” The next lending word in 
s. 8 Is “party.” I understand this to include not only the plaintiff and jihe 
defendant in a civil suit, hut parties in a criminal prosecution, as, for instance, 
a lirisoner charged with [400] murder. Sectidn 8 provides that the terra is to- 
include any one against whom an offence is the subject of any proceeding, and 
the reason why the Legislature said this was probably the fact that by a pure 
legal technicality the Crown occupies in criminal matters a position analogous 
to that of a plaintiff in a civil suit. 

Let me now refer to Illustration 'f) of s. 8, which runs thus : — 

“ The question is, whether A robbed B. The facts that, after B was 
robbed, C said in A's presence — ‘the police are coining to look for the man 
who robbed /?,’ — and that immediately afer wards A ran away, are relevant.” 

Now, if 1 were to hold that the word “ conduct,” as used in s. 8, meant 
only conduct directly resulting from the circumstances in which the crime 
was committed and without any intervening cause, 1 should be holding tba/i this 
Illustration was at variance with the section which it was designed to explain. 
For although /4’s conduct is undoubtedly “ influenced ” by the fact in issue, it 
is only influenced through the intervention of a third person C, Hence I 
conclude that “ conduct does not mean only such conduct as is directly and 
immediately influenced by a fact in issue or relevant fact. The present case is- 
the same in principle as that given in the Illustration, The deceased would not 
have acted as she did if it had not been for the action of those who questioned 
her. Nor do 1 see any difference in principle between the act of A in running 
away when told that the police were corning, and the act of the deceased in 
moving her hand in answ’er to the questions. Both equally seem to me to be 
cases of conduct within the meaning of s. 8. 

The Evidence Act was principally the work of Sir JAMES STEPHEN, one of 
the most eminent of European jurists. It appears to roe that in several 
T particulars his method of treating questions of evidence difl'ers from that which is 
common among ^English lawyers. Under the English law, a dying declaration, 
even when consisting of words, would be Omissible only as an exception to the 
generf^l rule which exclude all but direct evidence. The principle of the Evidence 
Act is different. Section 60 provides that “ oral evidence must, in all oases 
whatever, be direct that is to say, the evidence of the senses of the person who 
is called as a witness. This is, so far, only a repetition of the English Law. But an 
£401] ordinary English writer on the Law of Evidence would classify ss. 82 
and 33 as exceptions or provisos to s. 60. The framers of the Evidence Aot^ 
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OQ the other hand, regarded the facts refarrjpd to iij> those sections as indepen- 
dent of truth, and furnishing in themselves direct^ grounds for legiti- 
mate inference. r. 

For the reasons which I have given above, I hold .that the signs made by 
the deceased were the conduct of a “person an offence against whom was tlie 
Bubjeofej^f any proceeding," and that they are therefore releyanb under s. 8 of 
the Evidence Act. There remain the question, whether the questions put her 
were admissible, and w'hether she can be considered to have adopted the 
statements which they implied. Now, Explanatioji 2 to s. 8 provides that 
when the conduct of any person is relevant, any statement made to him or 
in his presence and hearing, which affect such conduct, is relevant." 1 confess 
that I am quite unable to hold that for “ when " you must read “ before." If 
you read the section as I do, the lavv stands thus. The conduct of the person 
an offence against whom is being investigated is relevant. The question 
whether it is intelligible or not arises afterwards, and the only way of ascertain- 
ing its meaning is to admit what Explanation 2 says may be admitted, namely, 
statements made to, or in the presence and hearing of, the person and which 
affect his conduct. This can only bo done by taking the questions word for 
word, so as to explain the meaning of the conduct which they affected. 

Finally, I may add that ifl^?. 8, with the Explanations contained in it, 
were not sufficient to justify the view which I take of the question referred to the 
Full Bench, I should have relied on the provisions of s. 9, in order to allow an 
explanation of the meaning of the signs. In conclusion, 1 feel that, although 
what 1 may call the principle of exclusion adopted by the Evidence Act, — *. e., 
the principle that all evidence should be excluded which the Act does not 
expressly authorise, is the safest guide in regard to the admissibility of evidence, 
yet it should not be so applied as to exclude matters which may he essential 
for the ascertainment of truth. Adopting an expression once used by 
Mr. Justice STORY, I think that the Law of Evidence would not be worthy of 
its name if it made possible any. such result. My answer to the reference is 
in the affirmative. 
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[403] APPELLATE CIVIL. 

The 27th February, 1 885. 

.. ^ Present : 

Sir W. Comer Petheram. Kt., Chteb' Justice and Mr. Jcsa;iCE 

Mahmood. 


Bam Prasad Bai and others Judgment-debtors 

versus 

Badha Prasad Singh Decree- holder.’*' 


Buies 'prescribed by Local Government under s. 320 of the Civil Procedure 
Code — Notification No. 671 of 1380, dated the 30th August 1880 — 

** Ancestral *’ property — Alluvial Land — AncestraV* riparian 

^ property — Alluvial land held on same title as riparian land. 

• * 

Held that the ownership of alluvial laud which had accreted to a riparian village must 

rest upon the same title as that upon which the original village was held, and that as the 
riparian village was ancestral the accreted property must be ancestral also. 

The question raised by this appeal was whether certain land belonging to the 
appellants, which had been attached and proclaimed for sale in execution of a 
decree, was “ancestral property," within the meaning of the Rules prescribed 
by the Local Government under s. 320 of the Civil Procedure Code (Notifica- 
tion No. 671 of 18B0, dated 30lh August 1880). This land, it appeared, was 
alluvial land which had accreted to a riparian village belonging to the appel- 
lants, which admittedly was “ ancestral property" as defined in those Rules. 
The lower Court (District Judge) held that the land in question was not 
“ ancestral property." It observed on this point as follows : — “Now it is not 
contended that there is anything to show that any or if so what area of such 
land was even above water prior to 1870. There were formal measurements 
then, but before such measurements nothing seems to have been on record, 
and there can be nothing to go upon. If the land was under water (as it may 
have been) till 1870, it will not come under the Notification. There does not 
seem to be anything in the old Regulation (worded without any thought of such 
Notification) which would justify us in treating the Notification as applicable 
to land rescued in or about 1870 from the river. The debtor contends that the 
land may have crossed the river from other villages of his,— not perhaps all in 
the area affected by the Notification. We need not follow out all these suppo- 
sitions. It is enough that the land is not clearly ancestral." 

[403] For the appellants it was contended that the lower Court had 
‘ improperly held that the alluvial land was not ancestral property." 

The Senior Government Pleader (Lala Juala Prasad), for the Appellants. 

Mr. T. Coi\Jan and Lila Lalta Prasad, for the Respondent. 

The Court (Petheram, C. J., and Mahmood, J.) delivered the following 
judgment : - ♦ 

Iflfahmood, J. — The learned Chief Justice has asked me to explain the 
simple reasons for which we agree in thinking that this appeal should be 
decreed. The land to which the appeal relates is admitted to be alluvial land, 

* First Appeal No. 123 of 1884, from an order of J. L. Denniston, Eaq, Offg. District 
Judge of Ghazipur, dated tho 5th July 1884. 
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to which the present appellants-judgment-debtors acquired U title bv owning a 
riparian village, admitted to be ancestral property. The only question is, 
whether the ownership of the land so acquired rests ^pon a title other than 
that upon which the original village was held. Under such conditions, howev{3r, 
there Cj;\n he no two titles ; and, as the riparian village was ancestral, the other 
propertj^ must be ancestral too. This decision comes within several rulings of 
the Privy Council, to which I need not more particularly refer. 

The appeal must be decreed with costs, and the Judge must deal with 
the property as ancestral property, with reference to s. 320 of the Civil 
Procedure Code. 

Appeal alloivM, 


[ 7 All. 408 ] 

APPELLATE CRIMINAL. 

The 27th February 
Present .* 

Sir W. Comer Petheram, Kt., Chief Justice, and Mr. Justice Straight. 

Queen-Empress ^ 

* versus 

Syod Husain. 

Act XLV of 1H60 (Penal Code)^ ss. 4>7l — Fraudulently 'ttsing as 

genuine a forged document — “ Dishonestly ” — “ Fraudulently T 

The creditors of a police-constable applied to the District Supermtondent of Police that 
Rs. 2 might be deducted monthly from the d 'htor’s pay until thi debt was satisfied. Upon, 
an order being passed directing that the deduction asked for should be made, the debtor pro. 
duced a receipt purporting to be a receipt for Rs. 18, the whole amount due. It subsequently 
appeared that the receipt was one for Rs 8, which the debtor bad altered by adding the figure 
“ 1,'* so as to make it appear that the receipt was for Rs. 18. 

Held that the real intent in the prisoner’s mind being to induce his superior officer 
to refrain from the illegal act of stopping a portion of his salary, the Court [404] in a 
criminal case ought not to speculate as to some other intent over and above this that might 
have presented itself to him, that it did not necessarily follow that he contemplated setting 
up the altered receipt to defeat his creditor’s claim, and that therefore ho ought not to have 
been convicted of an offence under s, 471 of the Penal Code. 

• 

This was an appeal from an order of Mr. G. E Knox, Sessions Judge of Agra, 
dated tbe 3rd December 1884, convicting the appellant of forgery. 

The appellant, a police-constable serving at Muttra, was convicted in 
respect of a document purporting to bo a receipt acknowledging the payment of ' 
money. The facts on which the conviction was founded wwe as follow : — 
He was indebted to one Debi Lai to the amount of Rs. 18-10-3 for cloth ' 
supplied. This cloth was supplied through the agency of oiie Balmukand. 
Owing to this fact such payments as the appellant made were made to Kishen 
Lai, Balmukand Lai’s son. Debi Lai and Kishen Lai wrote a letter tp the 
District Superintendent of Police at Muttra, complaining that the appellant 
owed Debi Lai Rs. 10-10-3, and would not pay him, and asking that Rs. 2 
might be deducted monthly from the appellant’s pay until the debt was satis- 
fied. On this application the District Supprinter*dent of Police njadean order 
directing that tbe deduction asked for slmuld ho made, forwarding the order to the 
Inspector of tbe Muttra City Police, under whom the appellant was immediately 
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serving. The IneiJbctor shqwed the order to the appellant, who asserted that 

he paid the debt, and *in support of this assertion produced a receipt, in 
Mabajani character, wjiich he gave to the Inspector, who forwarded it to the 
Dtstrict Superintendent with a report and a petition from the appellant, in 
which he stated that he had paid the debt as the receipt showed.,. With 
reference to the receipt and the appellant’s petition, the District Su peril) tendent 
made an order directing the Inspector to refer Debi Lai and Kishen Lai to the 
Civil Courts. The Inspector accordingly sent for these persons, and informed 
them of the order, and showed them the receipt. On seeing the receipt, Kishen 
Lai said that it was one for Ks. 8, w'hicli had been given by him to the appel- 
lant, amd that it had been altered, so as to make it appear that it was a receipt 
for Bs. 18. It appeared that in the receipt the sum acknowledged to have 
been paid had been stated in words and figures to be Ks. 8. [405] Where the 
sum was stated in figures, it appeared that the figure 1 ” had been added to 
the figure “ 8.” 

The appellant’s defence was, that he had paid Ks. 18 to Kishen Lai, and 
had* received from him a receipt for that amount, that he had given^that 
receipt to tlie Inspector and not the receipt which had been forwarded to the 
District Superintendent, and in respect of which he was charged with forgery, 
and that the latter receipt had been forwarded, instead of the original, by the 
police of the Muttra station, who were hostile to him. • 

In this appeal, Mr. O. T. Spankie (with him Mr. W. M. Colvin) contended 
for the appellant that the receipt in respect of which he had been convicted was 
not the receipt which Kishen Lai had given him and which he had given to 
the Inspector ; and that, assuming that this was not so, the appellant had nob 
acted in the matter “ dishonestly ” (>r “fraudulently,” within the meaning of the 
Penal Code, inasmuch as his intention, in regard to the receipt, was to induce 
the District Superintendent to refrain from the illegal act of stopping his pay to 
satisfy Debi Lai’s claim. The following cases were referred to: — Reg, v. 
Rfiavamshankar , 11 Bom. H. C, Rep., 3; Queen v. Lai Gumult N.-W. P. H. 
C. Rep , 1870, p. 11 ; Queen v. Jaqeshytr Pershad, N.-W. P. H. G. Rep.f 1874, 
p. 55 ; Empress v, Mazhar Husain, I. L, R., 5 All., 553. 

The Junior Government Pleader (Babu Dwarka Nath Banarji), for 
the Crown. • 

The Court (Petheram, C.J., and Straight, J.) delivered the foljowing 

judgment : — 

Straight, J. — We think it must be taken as satisfactorily established that 
the receipt forwarded the appellant to his official superiors, and now upon 
the record, was the receipt for Rs. 8 originally given him by Kishen Lai, and 
that it had been altered in the manner sworn to by that person. There is, 
however, no proper evidence against the appellant of forgery, and the charge 
made against him would more properly have been framed under s. 471 of the 
Penal Code. It is in this aspect that we think the case against him should be 
regarded, and the question for determination in his appeal therefore is* did the 
appellant use \he receipt as a [406] genuine document, knowing or having 
reason to believe it had been alteied, wi^ intent to defraud, or to cause wrong- 
ful gain to himself, or wrongful loss to Etebi Lai ? That is to say, is the intent 
required by the law m»de out in fact? It must be observed that the alteration 
in the receipt, which is in Mahajani character, is made very clumsily by the 
interpolation of a Hindi figure, and it could hardly be expected to escape any 
but the most cursory inspection. It seems scarcely credible the appellant 
could ever had contemplated that it would pass muster in any Court, or prove 
of any practical use except to save his pay from being cut. It is obvious that 
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this was the immediate object and purpose he had in view in using it, and that 
the actual intent he had in his mind at the tiiie was to deceive the poJice 
authorities and lead them to refuse to accede to the petition put in by Debi 
Lai. But it must be borne in mind that they had no J^gal right or authority^ to 
stop any portion of the appellant’s salary except upon a proper attachment by 
aOivilfOourt ; and therefore it conies to this, that the appellaht used the altered 
receipt in order to induce his superior officer to refrain from doing an illegal 
act. This, to our minds, was the real intent in the mind of the prisoner, and 
w© do not think that in a criminal case we ought to speculate as to some other 
intent over and above this that might have presented itself to him. For it does 
not, in our opinion, at all necessarily follow that, because the appellant objected 
to have his pay put under monthly stoppages to^satisfy his creditor’s debt, that 
he therefore necessarily contemplated setting up the altered receipt to defeat 
his creditor's claim. In this view of the matter we think there was a doubt in 
the case to which the appellant was entitled, and under these circumstances 
his appeal must be allowed, and the conviction and sentence being set aside, 
he will stand acquitted, with the result that he may be discharged. ♦ 


[407] CIVIL REVISION AL. 

The 15th December, 1HS4. 

Present : 

Mb. Justice Bbodhubst and Mb. Justice ^Iahmood. 

Sundar Das Purchaser 

versus 

Mansa Ram and others Judgment-debtors ^ 

Execution of decree — Civil Procedure Code, s. 520 — Transfer of decree to 
Collector for execution — Jurisdiction — Hides made by Local Government — 
Civil Procedure Code, s. 622— High C otiri* s ppwers of revision. 

A decree passed by a Subordinate Judge upon a bond, in which certain immoveable pro- 
perty was mortgaged, was, in accordance with the rules made by the Local Government 
under s. 320 of the Civil Procedure Code, transferred to the Collector for execution. A sale in 
execution took place, and the Collector gave the purchaser a certificate of the sale. Upon 
this certificate the purchaser applied to the Subordinate Judge to give him possession of a 
larger amount of property than that specified in the certificate, and, upon the refusal of the 
Court to do so, applied to the Collector to amend the certificate. The ifraendment having 
been made as desired, the purchaser again applied to the Subordinate Judge for possession 
of the amount claimed by him, and the &\ibordinate Judge again rejected the application, 
holding that only the lessor amount had been sold in execution of the decree. 

Held that, with reference to the second paragraph of Rule 19 of the Rules framed by the 
Local Government under s. 320 of the Civil Procedure Code regarding the transmission, 

^implication No. Ill of 1884, for revision under a. 6‘22 oi the Civil Procedure Code of 
an order of Babu Kashi Nath Biswas, Subordinate Judge of Benares, dated the Ist March 
1884. 
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execution, and re-transjnission of'dccrees, 'And published in the J/.-W, P, and OudhQazetU of 
the 4th September 1880, the matter of delivery to the purchaser was within the jurisdiction 
of the Subordinate Judge, notwithstanding the terms of s. 320, and notwithstanding the 
ruling of the Full Bench in iktadho Prasad v. Hama Kuar, 1. L. R., 5 All., .314. 

Held also that, inasmuch as the Subordinate Judge had jurisdiction to decide the ques- 
tion, and inasmuch as, even if hi» decision were wrong, the purchaser had a remedy by bringing 
a regular suit, the matter did not fall within s. 622 of the Civil Procedure Code, so as to call * 
for the interference of the High Court in revision. Shivanathaii v. Jotna Kashinath, I. L.B., 

7 Bom., 341 ; and Amir Hasan Khan v. Sheo Jiaksh Smgk, I. L, R., 11 Cal., 6, referred to. 

This was an application for revision under s. 622 of the Civil Procedure Code 
of an »rder passed by the Subordinate Judge of Benares, and dated the lat 
March 1884, under the following circumstances It appeared that a mauza 
called Sabah ipur, together with six smaller villages, formed a single taluqua 
which was called by the name of the principal village Sabahipur, and the 
whole taluqua was assessed with the revenue pivahle to Government, and 
[408] amounting to Rs. 203. At the settlement, all papers connected with the 
settlement record were separately prepared, and the papers of each village form- 
ed a separate book. All the villages belonged to the same persons, who were 
judgment-debtors under a decree passed by the»Subordinat 0 Judge upon a bond 
executed by them in favour of one Murari Das, in which Mauza Sabahipur was 
mortgaged as bearing the revenue payable in respect of the whole taluqua. In 
the plaint in that case, the mortgage vv’as sought to be enforced against Mauza 
Sabahipur only, and the decree apparently did not affect any other village. 

An application for execution of the decree was made to the Subordinate Judge 
by the decree-holder, in which no reference was made to any of the other six 
villages, and only Sabahipur was attached in execution. The decree was trans- 
ferred by the Subordinate Judge, in accordance with the rules made by the 
Local Government under s. 320 of the Civil Procedure Code, to the Collector 
for execution, A sale then took place, and the Collector gave the purchaser a 
certificate of sale in wliicli the sale of Mauza Sabahipur only was certified. 
Ut)on this certificate the purchaser applied to the Subordinate Judge to give 
him possession of the entire taluqua, and, upon tiie relusal of the Court to da 
80 , aj-iplied to the Collector to amend the certificate of sale so as to include the 
other six villages. The Collector liaving a-mended it as desired, the decree-holder 
again applied to the Subordinate Judge for possession of the taluqua, and the 
Subordinate Judge again rejected the application, holding that only Mauza 
Sabahipur had been sold in execution of the decree. 

The pn» ‘baser now applied to the Fligh Qourb to revise the Subordinate 
Judge’s order on the follo^ving grounds; — 

(i) That the Subordinate Judge had no jurisdiction to pass any order on 
the case, it having been transferred to the Collector. 

, (ii) That in disposing of the application of the purchaser for possession 
of the property, the lower Court ought not to have gone behind the sale- 
certificate to determine what property had actually been sold, 

(iii) Thai? all proceedings connected with the sale showed that the whole 
taluqua had been sold. 

[409] Mr. T. Conlan, Mr. N. L. Patiologns, and Pandit Ajudhia Nathiot 
the Petitioner. 

Lala Lnita Prasad and Munshi Kashi Prasad, for the Judgment-debtors. 

The pleaders for the judgment-debtors were nob called on. 

Mahmood, J.— Mr. Conlan has argued that we are bound by the ruling 
of this Court in Madho Prasad v. Hansa Kuar, I. L. E., 6 All., 314, to revise 
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the order of the Subordinate Judge in this 4ase, orf the groynd that he had no 
jurisdiction to alter the sale-certihcate, or to digpute the entries contained 
therein as to the amount of property sold. We have considered this argument, 
but we are of opinion that, with reference to the seconll paragraph of Eule J-9 
of the Eules framed by the Local Government under s. 320 of the Civil Proce 
dure Cgde, regarding the transmission, execution, and retransmission of 
decrees, and published in the N.~W.P. mid Oudh Gazette of the 4th September 
1880, the matter of delivery to the purchaser was within the jurisdiction of 
the Subordinate Judge, notwithstanding the terms of s. 320, and notwithstand- 
ing the Pull Bench ruling to which Mr. Conlan has referred. It may be 
(though as to this I express no opinion) that the Subordinate Judge’s order of 
the Ist March 1884, was erroneous upon the merits. But we hold tTiat he 
had jurisdiction to pass the order, and even if his order was erroneous, the 
matter does not fall within s. 622 of the Civil Procedure Code, so as to call 
for the interference of this Court in revision. Any other view would lead to 
the conclusion that s. 622 virtually gives a right of appeal in cases where the 
Legislature distinctly intended the decision to be final. This I regard as erro- 
neous. I agree in the principles laid down by WEST, J., in the Bombay Pull 
Bench case of Shivanathaji v. Jonia Kashmath, I. L. E., 7 Bora., 341, in which 
the other Judges of the Bombay High Court concurred, and in particular with 
the following observations reported at p. 372 : — “ Wiiere a decree or order of a 
subordinate Court is declared by the law to be, for its own purposes, final or 
conclusive, though in its nature provisional, as subject to displacement by the 
decree in another more formal suit, the Court will have regard to the intention 
of the Legislature that promptness [410] and certainty should, in sucli cases, 
be in some measure accepted, instead of juridical perfection. It will rectify the 
proceedings of the inferior Court where the extrinsic conditions of its legal 
activity have plainly been infringed ; but where the alleged or apparent error 
consists in a misappreciation of evidence, or misconstruction of the law, 
intrinsic to the injury and decision, it will respect the intended finality, and will 
intervene peremptorily only when it is manifest that, by the ordinary and 
prescribed method, an adequate remedy, or the intended remedy cannot be 
had.” In the present case, it is not contended that if the petitioner has really 
been aggrieved, he has no remedy by bringing a regular suit. 

• 

A similar view of s. 622 appears to have been taken by their Lordships of 
the Privy Council in the recent case of Amir Hasan Khan v. Sheo Daksh Singh, 
I. L. E., 11 Cal., 6. That was an appeal from a decision of the Judicial 
Commissioner of Oudh reversing the concurrent judgments of two lower Courts. 
By 8. 21 of Act XIII of 1879 (the Oudh Civil Courts Act), such reversal was 
only possible by exercise of the powers conferred by s. 622 of the Civil Proce- 
dure Code. In allowing the appeal, their Lordships made the following obser- 
vations : — “The question then is. did the Judges of the lower Courts in this 
case, in the exercise of their jurisdiction, act illegally or with material irregu- 
larity? It appears that they had perfect jurisdiction to decide the question 
which was before them, and they did decide it. Whether they decided it rightly 
or wrongly, they had jurisdiction to decide the case, and, even if they decided 
wrongly, they did not exercise thefv jurisdiction illegally or with material 
irregularity.” 

This appears to me to settle the question. I have already said that the 
Subordinate Judge had jurisdiction to decide the present matter ; and that, 
although be may have decided wrongly, the petitioner would not be deprived 
of his remedy by a regular suit. I am therefore of opinion that no sufficient 


i Apn,— 


281 



7 All. *ii 


SUBTA Ac. V. 


# 


ground ior interference in Vevisiorlbas been establiahed, and that consequently 
the application should be d^missed with costs. 

Brodhurst, J., concurred. 

• * Application dismissed. 

• NOTES. 

[See also (1887} 10 All.. 119: (I88?i) 7 Bom., 341. ] 


14tJi January, /8«S5. 

Present : 

Mb. Justice Oldfield and Mr. Justice Mahmood. 

Suita and others Plaintiffs 

» versus 

Ganga and others .•Defendants.’*' 

Civil Procedure Podf, ss. 206, 622— Order amending decree — 

High Court's powers of revision, 

A District Judge, by an order passed under s. 206 of the Civil Procedure Code, altered a 
decree passed by his predecessor in the terms, “ 1 dismiss the appeal,” to read “ I accept the 
appeal,” on the ground that his predecessor had obviously meant to say that ho accepted the 
appeal, and that the decree as it stood failed to give effect to the judgment. 

Per Oldfield, J.—That the order passed by the Judge under s. 206 could not be made 
the subject of revision by the High Court under s. 622 of the Civil Procedure Code, because 
there v/as an appeal from the amended decree, which became the decree in the suit, and 
sapersedod the original decree. 

Per Mahmood, J. — That an order pa-ssed under s. 206 of the Civil Procedure Code con- 
stituted an adjudication separate from that concluded by a decree under the Code passed 
after the parties had been heard and evidence taken, and that the order in the present case 
was therefore a separate adjudication, and was not appealable under a. 588. Also that, in saying 
that by ” dismissed,” his predecessor meant “decreed,” the Judge had altered the decree 
in a manner not warranted by the terms of s. 206, that he had therefore exercised his juris- 
diction ” illegally and with material irregularity,” within the meaning of s. 622 of the Code, 
and that the Court was consequently competent to revise his order. 

Raghunath v. Raj Kumar (ante, p. 276) referred to. 

This was an application by the plaintiffs in a suit for revision, under s* 622 
of the Civil Procedure Code, of an order amending the appellate decree in the 
suit passed under s. 206 by the District Judge of Saharanpur. The terms of 
that order were as follow : — 

” This application is made with regard to an order of my learned predeces- 
sor, Mr. Keene, on the 4th May 1882, in appeal The Munsif had given the 
plaintiff’s a decree for a half share in iho^chaupal of a village. On appeal, the 
Judge held that the chaupal was common to the two pattis, and its court-yard 
with it, and that it must be held to be exempt from partition. The Munsif's 
order was entirely cancelled. But by an obvious error the Judge wrote, * I 
therefore dismiss the appeal with costs,’ when clearly what he meant to say was 

♦ Applicatiou No. 201 of 1884, for revision under 8. 622 of tne Civil Procedure Code of 
order of C. W. V. Watts, Esq., District Judge of Saharanpur, dated the lOth June 1884, 
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that he accepted the appeal, and cancelled the order of the lower Courfc with 

costs..* Section 206 seems especially applicable to a case of this kind, 

when the decree, lii22 by an oversight, is out of all harmony with the judg- 
ment. 1 accept this application, and order that the last clause of tibe 
appellate order do run thus — *1 therefore accept the appeal, and cancel the 
Munsi^ft order with costs,* instead of— ‘ I therefore disinias this appeal 
with costs.’” 

On the present application it was contended on behalf of the petitioner 
that s. 206 of the Civil Procedure Code did not authorize the alteration of the 
decree of the 4th May 1882, in the manner sliown. 

Pandit A'ludhia Nath and Munshi Kashi Prasad, for the Applicanta^ 

Babu Pam Das Ghakarbati and Munshi Rarh Prasad, for the Defendants. 

Oldfield, J . — In my opinion, there is no power to entertain this reference 
under s. 622 for the reasons I have given in the similar case of Raghunath 
Das V. Raj Kumar, ante, p. 276. There is, in my opinion, an appeal from the 
amended decree, and consequently s. 622 has no application. The amended 
decree becomes the decree in the suit and supersedes the original decree.* If, 
instead of applying under s. 622, the party liad instituted an appeal from the 
decree as amended, 1 cannot thidk he could be met by the plea that there was 
no appeal, and if this is so, his prot^er cause is by way of appeal. Section 540 
allows an appeal from every decree or from any part of them, and the decree 
as amended becomes, in my opinion, the decree in the suit. It is not the 
decree as it stood before amendment that can be considered the decree in the 
suit, but the decree after amendment, and there cannot be two decrees at one 
and the same time in the same suit. 

I would, on the above grounds, dismiss this application. I shall make 
no order as to costs. 

Mahmood, J. — I regret that, for the second time on a question of this 
nature, my brother Oldfield and I are unable to arrive at the same conclusion, 
I need not say much on the subject, because in the recent case of Raghiinatjh 
Das wT Raj Kamar {ante, p. 276) I explained my reasons for thinking that an 
order passed under s. 206 of tl )0 Civil Procedure Code constituted an adjudica- 
tion separate [ 413 ] from that concluded by a decree under the Code passed after 
the parties have been heard and evidence taken. The o/der in the present case 
then is a separate adjudication, and is not appealable under s. 588. So that 
the only question which we have to consider is, whether the matter is one of 
which we can take cognizance in revision under s. 622. To decide this the 
following facts must be borne iir mind : — , 

The plaintiffs’ claim for a share in certain property was decreed by the 
Munsif of Deoband on the Slst October 1881. The defendants appealed to 
Mr. H. G. Keene, at that time District Judge of Saharanpur, who, on the 4th 
May 1882, passed a decree, in which he clearly said that he dismissed the 
appeal with costs. No appeal from this decree was filed, though I should say 
that a second appeal would lip, under s. 584 of the Code. But on the 10th 
June 1884, the defendants filed an application, purporting to be one under 
3 , 206 of the Civil Procedure Code, to Mr. Watts, who had succeeded Mr. Keene 
as Judge of Saharanpur, praying hiirfto amend the decree by substituting the 
word ‘ aecreed ” for “ dismissed.” Of course there could be no question* here 
of an “ arithmetical *’ error in the decree, so that it was probably said that 
there was a *' clerical” error. Mr. Watts was asked to interfere under the last 
paragraph of s. 206 of the Civil Procedure Code. 

Now in my judgment in Raghunath Das v. Raj Kumar, {ante, p, 276) 
to which I have already referred, I anticipated the very'di&oulty which arises 
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here il we cannot interfere** in re>^sion with the order passed by* Mr. Watts. 
I observed that a ‘"Court which goes beyond what is warranted by the last 
paragraph of s. 206 may practically be altering the nature of the decree. If 
SUP h a course were allowed, any Judge, who (as sometimes happens) took an 
erroneous view of his own judgment, might say, “ I meant so and so by my 
judgment on thieTpoint and on that,’ and thus might make alterations gcJing far 
beyond merely clerical or arithmetical corrections.” That anticipation has 
actually been realized in the present case. Not only have w^e here the case of 
a Judge who undertakes to say what his predecessor meant, but he goes so far 
as to say that by “ dismissed ” his predecessor meant “ decreed ! ” 

[414] I do not consider that Mr. Watts has correctly interpreted the lan- 
guage used by Mr. Keene, or* that the decree of the latter failed to give effect 
to his judgment. I am therefore of opinion that Mr. Watts has exercised his 
jurisdiction “ illegally and with material irregularity, ” within the meaning of 
8. 622 of the Civil Procedure Code, and that the Court is therefore competent 
to revise his order. I would allow the application, and, without interfering 
with* the decree of the 4th May 1882, set aside the order of the lOtli June 
1884. 


NOTES. 

£l’hr question in this ca?e was referred to a Full Bench as the Judges differed in their 
opinion and the Full Bench decision is reported in (1885) 7 All., 875. ^eo the notes to 
that case. ] 


[7 All. 4ti] 

FULL BENCH. 

The 17th Jamiary, lHb5. 

Pkesknt ; 

Sir W. Comer Petheram, Kx., Chief Justice, Mr. Justice Olufieed, 
Mr. Justice Brouhurst, Mr. Justice Mahmood, and Mr. Justice 

Duthoit. 


(jueen-Ein press , 

versus 

Pershad and otliers. 

Act XLV of LhiU) {Penal Code), s. 71 — Criminal Procedure Code, ss, 89, 
<i36 — Hioiinq, grievous hurt, and hurt — Punishment for more than one 
of scoeral offences — Powers of Magistrate of first class conferred 
on Magistrate of second class during trial — Poiver to sentence 
^as first ctass Magistrate — Charrje, alteration of. 

On the 8th August 1884, a ISIagistrate of the second class began an inquiry in a case in 
which several persons were accused of rioting aiiQ of voluntarily causing grievous hurt On 
the 6th September, the powers of a Magistrate of the first class were conferred on the Magis- 
trate by an order of Government, which was communicated to him on the 8th September. 
On the 9tb September, the case for the prosecution having closed, the Magistrate framed 
charges against each of the accuisod under ss. 323 and 325 of the Penal Code, recorded the 
statements of the accused and the evidence for the dofenco, and, on the 10th September, 
convicted the accused of all the charges, passing upon each of them, in respect of each charge 
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sentences whiclihe could pass as a Magistrate of tb« first cUss, but gould not have passed 
as a Magistrate of the second class. On appeal, the Sessions Judge, on the ground that the 
prisoners had committed the offence described in s. 148 of the Penal Code, hold that the 
sentences passed by the Magistrate were illegal, as being inoonsisfent with the provisions^_^of 
s. 71, paragraphs 2 and 4 ; and ho accordingly reduced the sentences to imprisonment which 
the Magfejirate had passed to the maximum of imprisonment which the ^Magistrate could have 
inflicted under s. 148. 

Held, by the Full Bench (PETHERAM, C.J., and BbodhuRST, J., dissenting) that the 
Sentences passed by the Magistrate were legal. 

Per Oldfield, MAHMOOD, and DUTHOIT, JJ., that, with reference to the terms of 
s. 39 of the Criminal Procedure Code, a Magistrate of the second class who has begun a trial 
as such and continued it in the same capacity up to the p;jasing of sentence, and who, prior 
to passing sentence, has been invested with the powers of a Magistrate of the first class, is 
competent to pass sentence in the case as a Magistrate of the first class. 

[ 415 ] Per Oldfield and Duthoit, JJ., that the provisions of s. 71 of the Penal Coda 
had no application to the case, inasmuch as the offences of causing grievous hurt and hurt 
formed no part of the offence of noting. 

l^er PeTHER\M, G.J., that a case must be ti^en to be tried upon the d:i> the trial 
commences ; that, for all the purposes of the trial, the Magistrate in this case retained the 
status of a Magistrate of the second class ; and that lie was therefore not conipotent to pass 
sentence as a Magistrate of the first class. ^ 

Also per PBTHERAM, C.J., that the Judge, in this case, had no power to alter the charge 
or to frame a new charge in any way. 

Per BHODHURST, J., that the sentences passed by the Magistrate were, as a whole, 
illegal ; that, if he had convicted the accused under s. 14Sof the Penal Code, his order would, 
under the circumstances, have been legal ; that a Court of Appeal is not competent to alter 
the finding of a Magistrate so as to convict an accused person of an offeuoo which the Court 
of which the order ia in appeal was not competent to try ; and that a member of an unlawful 
assembly, some members of which have caused grievous hurt, can lie legally punished for the 
offence of rioting as well as tor the offence of causing grievous hurt. Empress v. Dungar 
Singh (Ante, p. 29) referred to. • 

This 'was a case which was reported to the lligii Court for orders by 
Mr. C, J. Daniell, Sessions Judge of Farukhabad. It appeared that on the 8th 
August 1884, Mr. A.L. Saunders, Magistrate of the second class, commenced the 
inquiry in a case in which Pershad, Karan, Dharam Pal, and four other peisons 
were accused of rioting and voluntarily causing grievous hurt, Of the accused, 
only tfie persons wliose names are mentioned were present before the Magistrate, 
the others not having been arrested. On the 8th September 1884, the Govern- 
ment Order, dated the 6th September 1884, conferring on Mr. Saunders the 
powers of a Magistrate of the first class, was communicated to him. On the 
9th September 1884, the Magistrate, the case for the prosecution being 
concluded, framed two charges against Pershad, Karan, and Dharam 
Pal, jointly, under s. 325 of the Penal Code, the first being a charge of volun- 
tarily causing grievous hurt to one Kundan, and the second, a similar charge 
in respect to one Chittar, the time and place in both charges being the 
same. He also framed a third charge against them, under s. 323 of the Penal 
Code, of having, at the same time and place, voluntarily caused hurt to four 
persons named in the charge. On i&he 10th September 1884, the Magistrate 
convicted the three accused, and in the exercise of the powers of a Magistrate of 
the first class, sentenced them as follows: — For voluntarily causing[416]grievous 
hurt to Kundan, to two years’ rigorous imprisonment each, and a fine of 
Bs. 20, or, in default, to two months’ further rigorous imprisonment : for volun- 
tarily causing grievous hurt to Chittar, one year’s rigorous imprisonment each, 
and a fine of Es. 10, or, in default, to onemonth’s further rigorous imprisonment : 
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for voluntarily 08 (^Li 8 ing hnrb to %hQ persons nacned in the tfiird oharge, 
three months’ rigorous impjjisonment each, and' a fine of Rs. 6, or, in default, 
to furtiier rigorous iinprisoninenfc for fifteen days, in respect of each of the 
fopr persons injured. ^The total sentence passed on each accused was thus 
four years' rigorous imprisonment and Rs. 50 fine, or, in default, five months’ 
further rigorous huprisonrnent. The Magistrate further directed, unde?s. 106 
of the Criminal Procedure Code, that each accused should give certain security 
to keep the peace for two years. 

The convicted persons appealed to the Sessions Judge, who reported the 
case to the High Court, for tlie reasons which appear in his judgment, which 
was iruthesG terms : — 

“I think tlie SubordinateTVlagistrate’s arguments are ingenious, under which 
lie has sontenoed each of the appellants to more than three years’ imprisonment 
and fine, Imt that tlio decision is not consistent with the provisions of s. 71, 
paras. 2 and 4. 

The offenders were part of a gang of more than five men, who committed 
the otfenco described ins. 148 o^ the Indian Penal Code, and the beating 
and injuries \Yhich they inflicted on Kundan and Hulas were the natural 
result of the prosecution of their common and unlawful object, that is, the 
forcible rescue of their catjle from persons who were lawfully driving them to 
the cattle pound. It is nob denied by the vakil of the accused persons that 
they committed rioting armed with lethal weapons (s. 148) and grievous and 
simple hurt (ss. 32o, 323) ; and that being the case, the 2nd and 4th paras, of 
s, 71 of the Indian Penal Code seem to me particularly to apply. This seems 
to me to he the view taken by STRAIGHT, J., in Empress v. Ram Partah^ l.L.R,, 

6 All., 121, in a similar case. 

“ The Buhordiaabo Magistrate’s (Isb class) powers are nob sufficient for 
the proper punisliment of the appellants’ offences, and he should have com- 
mitted the case bo the Sessions. As the case stands, [ 417 ] neither of the 
three offoocos above described as committed by appellants being exclusively 
triable by the Court of Session, I cannot order their commitmenf, and 
I must reduce th^' s(3iitonces'to the limit laid down in the last para, of s. 71, 
Indian Penal Code, that is, to two years' rigorous imprisonment and 
a line, whicli in his detjision the Subordinate Magistrate has fixed at Rs. 50, 
or an alternative (rigorous) imprisonment for five months more, and I shall 
refer the case to the High Court with a view to this sentence being enhanced.” 

The case came for (hsposal before MAHiyiOOD and DUTHOIT, JJ., who 
referred the iVillowiiig questions to the Full Bench: — 

“ (1) Were the sentences passed by the Magistrate legal or illegal? 

“ (2f If Mr. Saunders had convicted the accused persons under s. 148 of 
the Indian Penal Code, would his order have been legal? 

‘ (3) Is a Court of Appeal compabont to alter the finding of a Magistrate, 
so as to convict an accused person of an offence which the Court of which the 
order is an apiJeal was not competent to try ? 

“ (4) May, or may nob, a member of an unlawful assembly, some 
members of wliich have caused grievous hurt, be punished for the offence of 
rioting, as well as for causing grievous hurt ? ” 

The Public Prosecutor (Mr. C, Hill), for the Crown. 

The following judgments were delivered by the Full Bench: — 

Duthoit, J. — The first of the questions referred to the Full Bench 
is. whether the sentences passed by the Magistrate were legal or illegal? 


m 



PEBSHAD &0. 11885] l.L.il. 7 All. MS 

The learned* Sessions Judge has held them to Bave be^ illegal, as being 
inconsistent “ with the provisions of s. 71, paras, ^and 4.” 

But the provisions of s. 71 of the Indian Penal Cj^de do not ht tiie facts 
found by the Magistrate, Illustration {b) to that section I'uns thus : — “ B«t 
if, while J is beating P interferes, and J intentionally strikes F, here, as 
the blo% given to Y is no part of the act whereby A volnnii!trily causes hurt 
to A is liable to one punishment for voluntarily causing hurt to Z, and to 
another for the blow given to YF 

C418] And this is precisely the state of the facts found by the Magistrate 
in this case. It has also been suggested that as, when the trial commenced, 
the Magistrate, Mr. Saunders, had the powers of a second class Magistrate 
only, he had not the power to pass sentences *of one year’s imprisonment. 

I do not think that this fact makes the sentences passed by him illegal. 
Mr. Saunders was at the beginning of the trial only a Magistrate of the second 
class. Such a Magistrate is empo'wered by law to try charges under ss. 323 
and 325 of the Indian Penal Code, but ho cannot pass a sentence of imprisonment 
for a term exceeding six months. When, however, Mr. Saunders convicted 
the S.ccused persons, he had the powders of a Magistrate of the first class. 
Section 39 of the Criminal Procedure Code provides that an order conferring 
powers under the Code shall take effect from the date on which it is communi- 
cated to the person so empowered. The District*’ Magistrate has reported 
that the powers of a Magistrate of the first class, which were conferred 
on Mr. Saunders by orders of Government dated the 6fch Reptembcr 1884, were 
communicated to Mr. Saunders on the 8th idem. The sentences wore infiictod 
on the lObh September 1884, and wore within the competence of a Magistrate 
of the first class. 

The question as to cumulative sentences has been disposed of by the ruling 
of the Full Bench of this Court in DaulaticC s Case<, I. L. R., 3 All., 305. 

My answer to the first question put to us is, that the sentences were legal. 
And this being so, it is unnecessary for me to answer any of the othej’ 
questibns put to the Full Bench. 

Mahmood, J. — I have arrived at the same conclusion. My reasons are 
concerned with’ ss. 39 and 349 of the Criminal Procedure Code. T understand 
the first question referred to us to be limited to the point whether a Magistrate 
of the second class, who begins a trial in that capacity, and continues it in the 
same capacity up to the passing of sentence, and who, previously to passing 
of sentence, has been empowered as a Magistrate of the first class, can inflict 
a severer sentence than he coufd have inflicted as a Magistrate of the second 
class. My opinion on this point is, [419] that he can. It seems to me that, 
in dealing with the point, the distinction between the competency of a Magis- 
trate as regards his powers to try and his powers to pass sentences must be 
borne in mind. Section 39 of the Criminal Procedure Code says that every order 
conferring powers under the Code shall take effect from the date ihe order is 
communicated to the person so empowered. The order conferring on 
Mr, Saunders the powers of a Magistrate of the first class reaclted him on the 
8th September. The sentence which he passed was within those powers. There 
is no doubt that he was competent tef try the case. All that remained foi him 
to do in the case when he was empowered as a Magistrate of the first class.v-as 
to pass sentence. Section 349 of the Code says that in a case of this kind, 
whenever a Magistrate of the second class, having jurisdiction, is of opinion 
that be cannot pass a sufficiently severe sentence, he may submit his proceed- 
ings to the District 'Magistrate. The analogy offered by this section shows the 
distinction between competency to try a case and competency to pass sentence 
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Supposing Mr. Saynders had not been invested with the powers of a Magistrate 
of the first class, he could |jave submitted the case under s. 349. But having 
those powers, it seems to me that, if he had not exercised them and had sub- 
nj^itted the case undei*that section, he would have acted erroneously, The 
District Magistrate might have properly said to him, “ you are a Magistrate of 
the first class, this section is intended for Magistrates of the second cifss." 

Under this view of the case and of the distinction between competency to 
try a case and competency to pass sentence, I liold that Mr. Saunders was 
competent to pass the sentences he did. My answer to the first question is, 
therefore, in the affirmative, and that being so, I need not answer the remain- 
ing questions, which do not seem to me to be necessitated by the exigencies 
of the case. 

Brodhurst, J. — The Assistant Magistrate, Mr. Saunders, at the time that 
he heard the evidence for the prosecution in this case, on tho 8th and 13 bh 
August 1884, was a Magistrate of the second class. He became a Magistrate 
of blie first class on the 8bh September 1884 ; on the 9bh idem he framed the 
charges, [420] recorded the stafceqienbs of t!ie accused and the evidence for the 
defence, and, on the following day. the lOth September, he decided the case, 
and convicted and sentenced the accused undbr ss. 323 and 325 of the Indian 
Penal Code. ^ 

With reference to the evidence on the record the accused should,! consider, 
have been tried for tho offen jes punishable under ss. 148, 323 and 325 of 
the Indian Penal Code ; and the Assistant Magistrate, when drawing up the 
charges on the 9bh September, should, I think, with reference to the provisions 
of 8. 254 of the Criminal Procedure Code, have done so under each of the three 
last mentioned sections of the Penal Code. He should then, under s. 255 of the 
Criminal Procedure Code, have read and explained the charges to the accused, 
and should have asked them whether they were guilty or bad any defence 
to inako. If they did not plead guilty, bub claimed bo be tried, he should, 
u,nder s. 256, have called upon each of them to enter upon his defence, and to 
produce his evidence, and he should at any time whilst they were making their 
defences have allowed them “ to recall and cross-examine any witness for the 
prosecution present in the Court or its precincts.” 

As it is, the conviotions generally, under ss. 323 and 325 of the Penal Code, 
are, in the absence of charges under ss. 148 and 149 of the Code, unsupported 
by the evidence, and cannot be sustained with reference to the provisions of 
ss. 109 and 114 of the Penal Code; and as very serious otfences have been 
committed, the accused «houId, I think, be re-fried under ss. 148 and 149, and 
ss. 323 and 325 of the Indian Penal Code, 

My answer to the four questions referred are as follows 

1. The sentences passed by the Magistrate are, as a whole, illegal. 

2. If Mr. Saunders had convicted the accused persons under s. 148 of 
the Indian Penal Code, his order would, under the circumstances above 
stated, have been legal. 

3. A Court of appeal is not competent to alter the finding of a Magistrate, 
so as to convict an accused person of an tilfenoe which the Court of which the 
order is in appeal was not competent to try. 

[421 j 4. For reasons which I have stated at length in ray judgment in 
Empress v. Dungar Singh (Ante, p. 29) a member of an unlawful assembly, 
some members of which have caused grievous hurt, can, in ray opinion, be 
legally punished for the offence of rioting as well as for the offence of causing 
grievous hurt. 
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Oldfield, J. — ^The accused Pershad, Katau, ani Dharaip Pal, were sent up 
by the Police to the Court of Mr. Saunders, a Magistrate of the second class, 
(^^3^26)^ charges of rioting (a 147) and voluntarily causing grievous hurt 

Mr, Saunders commenced the trial, as a Magistrate of the second class, 
on fcbe®l3fch August. He was appointed bv Government to be a IMagistrate of 
the first class by order dated the 6th September 1884, which was communi- 
cated to him on the 8th of that month, and subsequently he framed charges 
against the accused — (1) of ‘voluntanlj, causing grievous hurt (s. 325) to 
Kundan ; (2) a like charge in respect of one Chittar ; and he further charged 
the accused with voluntarily causing hurt (s. 323) to— (l) Hulas, (2) Kesri, 
(3) to Dharam]it, and (4) to Akbar; and, after* taking their defence, he con- 
victed them on all the charges, and on the first charge sentenced each to two 
years* rigorous imprisonment, and a fine of Es. 20, or two months’ rigorous 
imprisonment ; on the second charge to one year’s rigorous imprisonment, 
and a fine of Rs. 10, or one month ; and on the further charges, to three 
months* rigorous imprisonment, and a fine of Rs. 5, or fifteen days’ rigorous 
imprisonment in respect of each olTenco oliargod , making the total sentence 
amount to four years’ rigorous imprisonment, and a fine of Rs. 50, or five 
months* rigorous imprisonment. 

He further directed thorn to execute a bond fbr keeping the peace, with 
sureties, under s lOG of the Criminal Procedure Code. 

We are asked whether the sentences passed are legal or illegal. In my 
opinion they are legal. 

Mr. Saunders had jurisdiction to try the accused as a Magistrate of the 
second class, bub the sentences of imprisonment which he could pass as a 
Magistrate of the second class were limited to [422] imprisonment for a term 
of six months, and he had no power to take security for keeping the peace 
under s. 106. 

He could not, therefore, as a secoud class Magistrate, pass the sontencee 
or mftke the order which he did , but on the 6bh September, the Government 
appointed him to he a fiist class Magistrate, under the authority given b> 
s. 13, Criminal Procedure Code , and the order was communicated to him on 
the 8th September, and in my opinion his appointme^iit took effect from that 
date, and he was in a position to deal with the cas*e as a Magistrate of the 
first class, and to exercise the powers which the law confers on a Magistrate 
of the first class, and to pass the sentences which be passed and to make an 
order under s. 106, all which ^ere within his competency as a Magistrate of 
the first class. 

I do not think that his power to deal with the case as a Magistrate of the 
first class is at all affected by the fact that the case came before him in the 
first instance in his capacity as a Magistrate of the second class. 

There is here no question of jurisdiction to try the case, as Mr. Saunders * 
could try the chaiges either as a Magistrate of the second or first class. The 
only question is one as to the sentence or order which could.be passed upon 
convictions, the power of a second class Magistrate being more limited ; but 
when his powers were extended by hie appointment to be those of a Magistrate 
of the first class, he was in a position to exercise them at once ; for the order of 
Government took effect under s. 39 of the Code from the date on which it was 
communicated to him. 

If it were otherwise, it is difficult to see how he was to deal with the 
case, when he considered the punisliinent wliich a Magistrate of the second 
class could inflict was not sufficient. 
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Section 349 provides that in sftch a case a second or third class Magistrate 
shall submit the case to thoJSiagistrate of the District, or Sub-Divisional Magis- 
trate to whom he is su^bordinate, for sentence; but it is only a second or third 
class Magistrate who can make such a reference ; and he had ceased to be a 
Magistrate of the second class at the time when such a reference could be 
made under thafc*section. He would have been in the singular [423] 4 iosition 
of a de facto Magistrate of the first class taking proceedings as a Magistrate of 
the second class, which, as a fact, be was not, and referring the case to another 
Magistrate, to pass a sentence, which, as a first class Magistrate, it wasinhis 
power to pass. I cannot think the Code contemplates such a state of things. 

N^r do 1 consider that the separate convictions are illegal. The Judge is 
wrong in holding that s. 71 oPthe Penal Code has any application. There is here 
no case of an offence made up of parts, any of which parts is itself an offence. 
The offence of voluntarily causing grievous hurt and hurt form no part of the 
offence of rioting, which is a separate offence; and in the same way each 
assault forms a separate offence, and could be dealt with separately. The 
llliMiirations to s. 235, Criminal Procedure Code, especially Illustration (( 7 ), 
sufficiently show this to be so. • • 

I would answer the first question by sayitfg that the Magistrate's sentences 
are legal, and in this view the grounds on which the Judge interfered with 
the convictions and sentences, and on which he made a reference to this 
Court, cannot be supported, and it is unnecessary to consider the other 
questions put to us. 

It will be for the Divisional Bench to dispose of the reference from the 
Judge, and make such orders as the case requires. 

Petheram, C.J. — I am of opinion that the sentences are illegal. The 
prisoners were charged before Mr. Saunders, Magistrate of the second class. 
He had power to try them, but he had not power, as a Magistrate of the second 
class, to inflict the sentences which he did. For all purposes of the trial, 

Saunders’ status could not be altered. As I understand the law, a case is 
supposed to be tried on the day the trial commences, and after that day the 
case proceeds by adjournment. The only date to be looked at as the date of 
trial is the date of the first day of trial. Therefore, for all intents and pur- 
poses, the Mr. Saunder^ who finished the trial is the same Mr. Saunders who 
began it. The case is the same case, the day, the same day, the trial, the 
same trial, all througli. If the books are examined, it will be found th*at this 
point has been repeatedly decided. My answer therefore to the first question 
is in the affirmative. . 

[424] As to the other questions, with the exception of the third, they do not 
arise. As to the power of altering the charge, I am of opinion that the Judge 
had no power to alter the charge, or frame a new charge, in any way. 

NOTES. 

[See the following cases on s. 71, Indian Penal Code : — (1886) 7 All., 757 F, B. ; (1887) 
9 Al!., 645 : (1889) 16 Cal,, 442 F.B,, and (1891) 19 Cal., 106 where the point had been 
elaborately discussed. 

This was referred to under analogous circumstances in (1886) 8 All,, 576.] 
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APPELLATE OIVILi 

The 2nd February, 1885. 

Present ; , 

Mb. Justice Oldfield, and Mr. Justice Mahmood. 


Fateh Muhammad Judgment-debtor 

versus 

Gopal Das Decree -holder.'*' • 

Execution of decree — Contract superseding decree — Adjustment of decree — 
Certification — Civil Procedure Code, s. 258 — Limitation — Acknoioledqment 
in writing — Act XV of 1877 {Limitation), s. 10. 

the course of proceedings in execution a decree dated the 14th June l&fs, che 
parties, on the 11th January 1881,^ entered into an agreement, which was registered, and 
filed in the Court executing the decree. The deed recited that the decree was under execution, 
and that a mortgage-bond dated the 1st December 1873, in favour of the judgment-debtor by 
a third party, had been attached and advertized for sale, and that the decree-holder and judg- 
ment-debtor had arranged the following method of satisfying the decree : that the judgment- 
debtor should make over the said bond to the decree-holder, in order that he might bring a suit 
thereon at his own expense against the obligor, and realize the amount secured by the bond, 
and out of the amount realized satisfy the decree under execution, with costs and future 
interest, together with all costs of the suit to be brought against the obligor, and together 
with a sum due by the judgment-debtor to the decree-holder under a notc-of-hand for 
Rs. 260 with interest ; and other details which need not bo stated. On the same day that this 
deed was executed, the decree-holder filed a petition in the Court, to the efioct that under 
the agreement an arrangement had been made for payment of the judgment-debt, by Avhich 
the judgment-debtor made over to him the bond advertized for sale, in order that the peti- 
tioner should file a suit under it at his own coat against the obligor, and realize the debt due 
under the decree in execution, with interest and costs ; and he prayed that the sale to be 
held that day might be postponed, and the application for execution struck off for the present, 
and the previous attachment maintained ; and stating that, after realization of the amount 
entered in the bond advertized for sale, an application for execution would be duly filed. 
On this the order was that the execution case be struck off the file, and the attachment 
maintained. On the 24th December 1883, the decree-holder applied for execution of the 
decree, alleging that the judgment-debtor had failed to make over the bond to him according 
to the agreement. The judgment-debtor objected that the decroc was no longer capable 
of execution, having been superseded by the agreement of the 11th January 1881, and that 
the application was barred by limitation, the previous application being dated the 9th 
November 1880. 

[428] Held, that the application was within time, inasmuch as the acknowledgment in 
the deed of the 11th January 1881, came within the terms of s. 19 t of theJLimitation Act, so 

* First Appeal No. 110 of 1884, from an order of J. L. Denniston, Esq., District Judge 
of Ghaeipur, dated the 19th March 1884. • 

t [Sec. 19. — If, before the expiration of the period prescribed for a suit or application in 
respect of any property or right, an acknowledgment of liability 
Effect of acknowledg- in respect of such property or right has been made in writing 
ment in writing. signed by the party against whom such property or right is 

claimed, or by some person through whom he derives title or 
liability, a new period of limitation) according to the nature of the original liability, shall 
be computed from the time when the acknowledgment was so signed. 
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»g to ongtoate a fre»h period of Ifmitattomin rebpeot of the execution of the decree. QhMuhani 
▼. iluleha, IL E , 3 All , ,JanU Prasad v Qhulam Ah , I.L R., 6 All., 201, and BamhU 
Bat V. Salgur Bat, I L R , S All , 247 followed 

Per Oldfield, J — Tiat the agreement of the 11th January 1861, did not oontemplato 
anS had not the effect of (ancellmg the decree and substituting for it a new contract, 
inasmuch as the dc^d cont lined nothing to the effect that the decree was supersa^ed, and 
all It did was to piovidc moms by which the decree, together with another small sum 
due by the judgment debtor to the decree holder, might be satisfied without having recourse 
to the sale of the bond attached and the effect would be that, on realization, satisfaction 
would be certified in whole or in p irt to the Court executing the decree Further, if the 
arrangement was to be regirded as within the meaning of an adjustment of the decree under 
B 268 ofthe Civil Frucedure Code .it could only bo iccognized by the Court when certified by 
the decree holder or judgment del tor and in this case the only certification which was made 
was by the decree holder, by his petition of the 11th Januaiy 1881, which was in respect of 
a temporary irrangcmcnt under which the decree remained m force 

Per MAHMOOD, J — That the agreement of the 11th January 1881, was intended by 
the partio»^ as i peiformant-e of the obligation created by the decree, by substituting a fresh 
obligation founded upon coniract , buttl^at ihe deed could not be regarded as such an adjust- 
ment of the decree ob satisfied the requirements of s 258 of the Civil Procedure 
Code, bocau 2 »e the creditor, whilst aJmitting the creation of a separate contract, took care to 
say that the decree w is to be k|pt alive, bud the attachment thereunder was to subsist , and 
hat therefore the certification of the adjustment was inadequate, and could not be recog- 
nized in executing the dociee 

The deciee of which execution was sought in this case was dated the 14th 
June 1R7B It appeared that on the 11th January 1881, in the course of 
pioceedings in execution of the decree, the parties entered into an agreement, 
which wa«4 registered, and tiled in the Court executing the decree, with a peti- 
tion by the decree holder That agieement was to the following effect — 

“ We, Fateh Muhammad, and Gopal Dxs, deciee holder, doheieby declare 
as follows -That 1, Fateh Muhammad, owe up to this time Bs 1,385-1-3 
uudei a decree to Gopal Das, decree- holdei, of Benares, and Bs 250 pnder 
a note-of-hand held by the said creditor , that the decree is under execu- 
tion in the District Court of Benares, under certificate, and on the applica- 
tion of the said decree holder for attachment, a mortgage-deed, dated the 1st 
[426] December 1873, ip favour of Kandhaia Lai, is advertized for sale on the 
11th January 1881 , that 1, the debtor, and the decree-holder have airp.Dged 
for the payment of the amount of the deciee in this way, — that I, the debtor, 
should make ovei the said mortgage deed to the judgment-oreditor in order 
that he shu ild bring a saij theieon on ray behalf under his own superintendence 
and at his ov^n expense against the mortgagor, Kandhaia Lai, and realize the 
amount secured by the deed , that out of the said amount he is to realize the 
whole of the amount of the dociee under execution, with costs and future interest 
.which may be found due from the date of the deciee to date of realization, also 
costs of all sorts up to date of realization on account of the regular suit to be 
^ brought against Kandhaia Lai aforesaid, and also the sum due to him (decree- 
* holder)undoi the note of hand foi Bs 250 mentioned above, with interest thereon 

When the writing containing the acknowledgment is undated, oral evidence may be 
given of the tnn when it Wis signed but oral evidence of its contents shall not be received. 

i plana lion J -Foi thr purposes of this section an acknowledgment may be sufficient, 
though it nits to spLcifv the evict nituro of tht property or right or avers that the time 
for paymiui deliveiy, ptrformi.nve or enjoyment has not yet come, or is accompanied by a 
lofusal to p tv, d livor pLrf nm >r permit to enjoy, or ib coupled with a claim to a set-ofi, 
or addressed lo i person otbci than th< person entitled to the property or right 

7jj.pia tiiliou * —In this s< etion signed ’means signed eithei personally or by an 
agent di 1) author ed in tin bchUf] 
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due to the Bald Babu by me the said debtor f that Worn the balance the Baba ia 
to receive his remuneration for the trouble of instituting the aforesaid suit, at 
the rate of 6 per cent., and to pay what remains out of ^he amount realized to 
me, the debtor ; that I, the debtor, shall have no right to interfere, except to 
receive^ the balance ; that I shall not make any contract of adjustment or 
transfer •of any sort, as regards the amount secured by the mortgage-deed 
aforesaid, with the obligor of the said document, or with any other person, 
and if I do so, such contract shall be invalid ; that should the obligor aforesaid 
or his* representative come forward to settle the matter, then I, the debtor, 
and the aforesaid creditor, Babu Gopal Das, shall with mutual consent come 
to some terms, and accordingly a detailed compromise will be executed under 
the signatures of me, the debtor, and the Babu 'Sahib aforesaid; that if the 
settlement of the matter should appear at the time to be expedient, each 
party shall be bound by such settlement; and that the decree-holder has accepted 
this arrangement and admitted it for the benefit of me. 

I, Babu Gopal Das, decree -holder, creditor, do hereby declare that I 
have accepted the conditions of this compromise. 

** For this reason we, both parties, havihg executed this compromise, as 
defined in art. 20, sch. i, Act I o5 1879, on a stamped paper of the value of 
Bb. 10, have got it registered.” 

[427] The petition of the decree-holder was to the following effect : — 

“ That the case of execution of decree of the petitioner (decree- holder) 
against Shaikh Fateh Muhammad, judgment-debtor, is pending in the Court, 
and a mortgage-deed attached at the instance of the decree- holder is advertised 
for sale to be held to-day, the 11th January 1881. The judgment-debtor came 
to the petitioner, and under an agreement executed to-day and duly registered 
made this arrangement for payment of the judgment-debt : that he made over 
to the petitioner the original deed advertised for sale, in order that he (the 
petitioner) should file a suit under it at his own cost against the obligors thereof, 
and realize the judgment-debt due under the decree sought to be executed, with 
interest and costs, &c. The petitioner (decree-holder) has accepted this arrangef- 
ment. He therefore files this petition and prays that the sale to be held 
to-day may be postponed and the application tor execution of decree be struck off 
for the present and the previous attachment maintained. After realization of 
the amount entered in the document advertised for 'Sale, an application for 
exeoutipn of the decree will be duly filed.” 

On this petition the Court made an order directing that the execution-case 
should be struck off the file anc\the attachment should be maintained. 

On the 24th December 1883, the decree-holder applied for execution of 
the decree. The judgment-debtor objected to this application on the ground that 
the decree was no longer capable of execution, having been superseded by the 
agreement of the 11th January 1881, and that the application was barred by 
limitation, the previous application being dated the 9th November 1880. The 
^ decree-holder replied to tliese objections that, as the judgment-debtor had 
' failed to carry out the provisions of the agreement, and there was nothing in 
the agreement preventing execution of the decree, he, the decree-holder, was 
entitled to execution ; and that, as in the agreement the judgment-debtor 
acknowledged the debt, under s. 19 of the Limitation Act, a fresh period of 
limitation began to run from the date of the agreement, and the application 
was within time. 

The lower Court disallowed the objections of the judgment-debtor, allow- 
ing the contention of the decree- holder. 

C428] The judgment-debtor appealed to the High Court, repeating the 
objections taken by him in the Court below. 
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Lala Lalta Pnascid, iof the Af)p 0 lIant. 

Munahi Hamiman Prcmad^ for the Bespondent. 

Oldfield, 3. — Thi^is an appeal from an order on an application by the 
decree-holder for execution of a decree dated the 14th June 1878. It has 
been allowed by the Judge and the judgment-debtor has appealed. The objec- 
tion that the Application is barred by limitation has no force, since the 
Judge is right in holding that there was an acknowledgment of liability on the 
part of the judgment-debtor on the 11th January 1881, in writing, which saves 
limitation. The other objection is, that the decree is no longer fit to be executed, 
since it was superseded by a new contract under the instrument of the 
11th January 1881. It appears that execution had been taken out, by attach- 
ment and sale of a mortgage bond infavour of the judgment-debtor by one Kand- 
haia Lai, and the sale was advertized to take place on the 11th January 1881. 
On that day the parties executed a deed on which the judgment-debtor relies. 
That instrument refers bo the fact that the decree is under execution, and that 
a mortgage-deed, dated the 1st December 1873, executed by Kandhaia Lai, 
Kakvar, of Mircladpur, is advertized for sale, and that the decree-holder and 
judgment-debtor have arranged thS following method of paying the decree :*that 
the judgment-debtor shall make over the said deed to the decree-holder, in order 
that he shall bring a suit thereon on behalf of the judgment-debtor at his own 
expense against KandhaielTLal, and realize the amount secured by the deed, and 
out of the amount realized satisfy the decree under execution, with costs and 
future interest, together with all costs of the suit to be brought against Kandhaia 
Lai, and together with a sura due by the judgnrient-dobtor to the decree-holder 
under a note-of-hand for Rs. 250 with interest: that the decree- holder shall 
from the balance receive a remuneration for the trouble of instituting the afore- 
said suit at the rate of 5 per cent., and pay to the judgment-debtor what remains 
out of the amount realized ; and it proceeds to say that any settlement between 
the judgment-debtor and Kandhaia Lai will be the subject of future arrange- 
ment between the judgment-debtor and the decree-holder. 

• [429] On the same day that this deed was executed, the decroe-Jiolder 

filed a petition in the Court, to the effect that under the agreement an arrange- 
ment had been made for payment of the judgment-debt, by which the 
judgment-debtor made over to him the deed advertized for sale, in order that 
the petitioner should file a suit under it at his own cost against the obligor, 
and realize the debt due under the decree in execution, with interest anij costs; 
and he prayed that the auction-sale to be held that day be postponed, and the 
application for execution of the decree be struck off for the present, and the 
previous attachment rxtaintained ; after realization of the amount entered in 
the deed advertized for sale, an application for execution of the decree will be 
duly filed. On this the order was that the case for execution of decree be 
struck off and the attachment bo maintained. It appears that nothing was 
done under this agreement, and the decree-holder has now applied to execute 
his decree, alleging that the judgment-debtor failed to give effect to the agree- 
ment by making over the bond to him, and this has not been denied • by the 
judgment-debfor. I am unable to hold that the arrangement entered into 
contemplated, or had the effect of, cancelling the decree and substituting a new 
contract in ics place. All it did was to provide means by which the decree, 
together with another small sum due by the judgment-debtor to the decree- 
holder, might he safcisOed, without having recourse to the sale of the bond 
attached, and the effect would be that, on realization, satisfaction would be 
certified in whole or in part to the Court executing the decree. If in whole, 
the dec-'ee w^ould then bo written off as satisfied ; if in part, execution would 
proceed, the decree romaiiiiug in force until satisfied ; and there is nothing in 
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the deed to prevent the decree- holder executing the*8eoree wjien the jndgment- 
e or aued to carry out the condition of the agreement. In a similar way a 
iudgment-debtor might agree to make over the properiw to a decree-holder \ti 
order that he should realize the decretal amount irom its xKoceeds, but t^e 
decree would not, in such a case, be cancelled. Tho deed contains nothing to 
the eff&gt that the decree is superseded, and that henceforth the decree-holder’s 
money is to be confined to the realization by suit on the bond. It is unlikely 
also that there should have been such an intention, considering the hazard and 
uncertainty of litigation. 

[ 430 ] The terms of the deed, in the absence of any words to the effect 
that the decree was to be considered as cancelled and inoperative and the 
remedy confined to realization by suit on the bond, are susceptible ’^of the 
meaning I have put on them, and that this was the meaning intended is shown 
by the petition put in on the same day by the decree-holder, and the order for 
continuing the attachment of the bond ; and it is significant that the judgment- 
debtor never objected to the petition or to the continuance of the attachment. 
In this connection it is deserving of notice that if the arrangement is tp be 
considered to come within the meaning of an adjustment of the decree under 
8. 258, Civil Procedure Code,*it can only be recognized by the Court when 
certified by the decree-holder or judgment-debtor ; and in this case the only 
'Certification which was made was by the decree-hoMer, by his petition of the 
11th January 1881, which was in respect of a temporary arrangement under 
which the decree remained in foi'ce. The objections, therefore, on the part of 
the appellant fail, and the appeal is dismissed with costs. 

Mahmood, J. — I am of the same opinion, and I will add a few words only 
in order to explain my reasons. There appear to be two questions which 
require consideration. The first relates to limitation, as to the right of the 
decree-holder-respondent to obtain execution of his decree. Tho second is a 
question as to the merits, and it is whether the thrar-nama'" of the ]lth 
January 1881, extinguished the decree, leaving the judgment-creditor a right 
to proceed under the contract then made. • 

tjpon the first point the ruling of this Court in Ghansham v. Mukha, 
I. L. E.. 3 All., 320, and the ruling of Tyurell, J., and myself in Janki Prasad 
v, Ohulam Ali, T. L. K., 5 AIL, 201, which followed the Full Bench ruling in 
Bamhit Bai v. Satgur Bai, I.L.E., 3 AIL, 247, settle themattor. These decisions 
leave no doubt that the acknowledgment in the zkrar-nama comes within s, 19 
of the* Limitation Act, so as to originate a fresh period of limitation in respect 
of the execution of the decree. 

The second question relates to the merits, and upon this point my view 
is somewhat different from that of my brother OLDFIELD. In my opinion this 
agreement of the 11th January 1881, was intended [ 431 ] by the parties as a 
performance of the obligation created by the decree, by substituting a fresh 
obligation founded upon contract. But that is not the real matter before us, 
and the question really is whether, whatever may have been the effect of the 
agreement, the decree-holder has lost his right to execution. The law, as 
expressed in s. 258 of the Civil Procedure Code, allows the parties to a decree 
to. satisfy it by subsequent arrangement. But it is obvious that, in order to 
effect its policy, and to make the ex^cise of this right beneficial, the Legisla- 
ture was constrained to impose some limit. If the question were now before 
me, whether the agreement of the 11th January 1881, did or did not extin- 
’gtiish the decree, and if I could go into the merits, I should perhaps answer 
the question in the affirmative. That deed of agreement, after reciting the 
conditions under which it 'was made, and what had been done in execution, 
what money was due to the decree-holder, shows that both parties agreed 
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to satisfy the deciise by the decree-holder obtaining possession of* a mortgage* 
deed executed in favour of the judgment-debtor by a third person. It also 
refers to a note-of-hand executed by the judgment-debtor in favour of the 
decree-holder, which must also be regarded as included in the scope of the 
new contract, as substituting a new obligation in lieu of a document creating 
an obligation in favour of the decree-holder and providing a metho<i5f pay- 
ment. The only question now is, even assuming that this deed of agreement 
was intended as a fresh adjustment of the decree, is that adjustment of such 
a character as to allow us to say in the execution department that the decree 
has been extinguished ? At first I entertained some doubt upon this question, 
but having considered the deed of the 11th January 1881, J am now of opinion 
that it cannot be regarded as such an adjustment of the decree as s. 258 of 
the Code contemplates. The section, after creating the right to certify 
adjustments made out of Court, proceeds to limit that right by providing that 
“the decree-holder shall certify such payment or adjustment to the Court 
whose duty it is to execute the decree.” What this means is that the judgment* 
creditor must go to the Court and say: — “ My decree has been adjusted and 
extinguished ; strike oil the case.V Now, in the present case, this appliontion 
of the 11th January 1881 did mention the agreement, but the certificate was 
imperfect, that is, insufiicient [432] to satisfy the requirements of s. 258 of 
the Code, because the creditor, whilst admitting the creation of a separate 
contract, took care to say that the decree was to be kept alive, and the attach* 
ment thereunder was to subsist. This is not a sufficient compliance with the 
provisions of s. 258, and therefore, without deciding what was the intention 
expressed by the agreement, I hold that the certification of the adjustment was 
inadequate, and that we cannot recognise it in executing the decree. This 
question leaves the parties their mutual rights under the agreement, but in 
connection with the execution of the decree,! concur in the order passed by my 
learned brother OLDFIELD. 

Appeal dismissed, 

, NOTES. 

[ In (1888) 11 All., 228, it was hold that when parties enter into a compromise execu- 
tion proceedings and get it sanctioned by the executing Court, the parties are bound by it, 
even though there may be some irregularity — not amounting to want of jurisdiction — in the 
Court granting the sanction. 

See also (1897) 22 Bon^, 998 where it was held that an acknowledgment of liability was 
necessary to save limitation. ] 


[ 7 All. 483 ] 

• The 5th February , "IS b5. 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Jaswant Singh and others Judgment- debtors 

versus 

Dip Singh and others Decree-holders.* 

Reversal of decree —Repayment of mongy realized — Restitution — Interest — 

* Question for Court executing decree — Fresh suit — Civil Procedure 
Code, ss. 244, 583. 

In a suit for redemption of a mortgage, a decree was passed for possession by redsnip* 
tion on the plainti3 paying the sum of Its. 43,625-7-0, the amount of the mortgage-debt » 

•First Appeal No, 41 of 1884, from an order of Maulvi Abdul Basit KhaUt Subordinate 
Judge of hlaiapuri, dated the 29th March, 1884. 


296 



DIF SINGH &0. [1885] 


I.L.R. 7 AU. 438 


Prior to the institution of tbe suit, the defendat^t bad talren proceedings in the Judge's 
Court to foreclose the mortgage, and the plaintifi paid the above-mentioned sum into that 
Court for the defendant, who toolr it. The plaintiff appealed to the High Court from tbe 
decree directing him to pay Rs. 43,625-7-0 as the mortgage-debt?, and obtained a decree by 
which the decree of the ffrst Court was modified, and the amount payable on redemption 
was rediiced to Rs. 22,155. Tue plaintiff then took out execution of the decroo to recover 
from the defendant the difference between the two sums with interest. 

Beldj that the effect of the Appellate Court’s decree was to direct restitution of any sum 
paid under the first Court’s decree which Wvis disallowed by the Appellate Court’s decree, 
and that the question was clearly one for determination by tbe Court executing the decree, 
and not by separate suit, being expressly provided for by s. 533^ of the Civil Procedure Code. 

Held, also, that the decree-holder was entitled to restitution of the amount withlnterest. 

Roger v. The Comptoir d' Kscompte de Paris ^ L. R., 3 P. C., 466, referred to. Ram 
Ohulam v. Dwarka Rai, Ante, p. 170, distinguished by MaHMOOD, J. 

The facts of this case are stated sufficiently for the purposes of this report 
in the judgment of OLDFIELD, J. 

[433] Babu Jogindro Nath Chaudhri, for the Appellants. 

•Pandit Ajudhia Nath and Pandit Nand Lal^ for the Bespondents. 

Oldfleld, J. — The respondent instituted a suit against the appellant for 
redemption of a mortgage. A decree was made for* possession by redemption 
on the respondent paying the sum of Es. 43,625-7-0, the amount ol the naort- 
gage-debt. ] Vior to institution of tbe suit, the appellant had taken proceedings 
to foreclose in the Judge’s Court under the Eegulation, and the respondent paid 
the above sum into that Court for the appellant, who took it out. The les- 
pondeot instituted an appeal in this Court from the decree directing him to 
pay Es. 43,625-7-0 hs the mortgage-debt, and obtained a decree by which the 
decree of the first Court was modified, and the debt payable on redemption was 
reduced to Es. 22,155. Tlie respondent then took out execution of the decree 
to recover from the appellant the difference between the two sums with interest. 
Execution has been allowed, and the appellant contends in appeal that there 
was Efo remedy in the execution department, and interest could not be given. 
Both objections fail. The matter in dispute is clearly one arising between the 
parties to the suit in which the decree was passed and relating to the execution, 
discharge, or satisfaction of the decree, under s. 244, Qivil Procedure Code. 

TJhe payment was directed by the decree of tbe first Court, and was wade 
under it, and the effect of the Appellate Court’s decree was to direct restifcuiion 
of any sum paid under the first Court’s decree, which was disallowed by the 
Appellate Court’s decree, and the question was clearly one for determination 
by the Court executing the decree, and not by separate suit, and is expressly 
provided for by s. 583. Further, the decree-holder-respondent was en tilled to 
restitution of the amount with interest. On both these points the case of 
Soger v» TheComptoir d’ Escomptede Pans, Li. E., 3 P. C., 465, is an authority 
in support of the view here taken. The appeal is dismissed with costs. 

Mahmood, J. — I am of the same opinion, and have only a few words to 
add. The conclusion arrived at by my brother Oldfield appears to me to be 
perfectly consistent with the opinioi^ expressed £434] by himself and myself 
in the recent Full Bench case of Sam Ghulamw. Dwarka Sat, Ante, pi 170. 

* [ Sec. ^83. — When a party entitled to any benefit (by way of restitution or otherwise) 
under a decree passed in an appeal under this chapter desires to 
Execution of decree of obtain execution of the same, be shall apply to the Court which 
Appellate Court. passed the decree againpt which the appeal was pieferred ; and 

such Court shall proceed to execute the decree pas^ed in appeal, 
according to the rules hereinbefore prescribed for the execution of decrees in suits.] 


4 ALL.— 38 
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The learned Chief Justice gave expression, in his judgment!, to certain opinions 
which I did not altogether #dopfc, and for that reason I delivered a separate 
judgment. To prevent tiiat judgment from being misunderstood, I may say thai 
whftit distinguished my opinion from that of the Cliief Justice was, that I held 
4ibat tlie mesne profirs which wore the subject matter in litigation in that case 
•were not realized in execution of the decree or of any mandate thergift, and 
that the matter could therefore be litigated again, and that such subsequent 
litigation was not barred by s. 244 of the Code. But in this case the circum- 
stances leave no doubt that a surplus of Rs. 21,470-7-0 was realized over and 
above what should have been realized by the decree-holder, and was therefore 
a payment made stricily under the decree, and that distinguishes the present 
case trom Jiam Ghulam v. Diuarka Rat. Again, s. 583 of the Code provides 
that " when a party entitled to any benefit (by way of restitution or otherwise) 
tinder a decree passed in an appeal under this chapter desires to obtain execu- 
tion of the same, he shall apply to the Court which passed the decree against 
which the appeal was prefeired ; and such Court sliall proceed to execute the 
decree passed itj appeal, according to the rules hereinbefore prescribed for 
the execution of decrees in suitsf^* Tt appears to me chat the present ease 
depends up )n the moaning which we are to i^bach to the words by way of 
restitution or otherwise, ” and this meaning has, as my brother OlDFIKLD has 
observed, been explained by their Lordships of the Privy Council in Roger v. 
The Comptoir d' Escompte de Parrs, L. R., 3 P. C., 465. I am anxious to incor- 
porate the passage in which their Lordships d' al with this question inniyown 
judgment, in order that it may be made accessible to the Mufassal Courts, 
which seldom possess copies of the Privy Council reports. It is as follows : — 

“ It is contended, on the part of the respondents here, that the principal 
sum being restored to tlie present petitioners, they have no right to recover 
from them any interest. It is obvious that, if that is so, injury— and very 
grave injury — will be done to the petitioners. They will, by reason of an act of 
tl\p Court, have [435] paid a sura which it is now ascertained was ordered to 
be paid by mistake and wrongfully. They will recover that sum after thedapse 
of a considerable time, hub they will recover it without the ordinary fruits 
whicn are derived from the enjoyment of money. On the other hand, those 
fruits will have been en;oyed, or may have been enjoyed, by the person who 
by mistake and wrongfully obtained possession of the money under a judgment 
which has been reversed. So far, therefore, as principal is concerned,* their 
Lordships have no doubt or liesitation in saying that injustice will be done to 
the petitioi: jrs. and that^psrfect judicial determination, which it must be the 
object of all Uourts to arrive at, will not have been arrived at unless the per- 
sons who have had their money improperly taken from them have the money 
restored to them, with interest, during the time that the money has been 
^ withheld. 

“It is said, however, that there is no authority for ordering the payment 
of interest. The cases of writs of error which have been referred to can hardly 
be considered jfs precedents for a case of the present kind. The proceeding 
jupon them was of a highly technical character, lb was a matter of great rarity 
for a writ of error not to suspend executfon in any case, where execution had 
nob actually taken place before the writ of error was brought. Restitution 
no doubt was ordered, and it may well be that under the term ‘ restitution,* 
in the case of a money payment, interest was not given by the Court which 
curried the restitution into effect. Bub whether that be so or not, their Lord- 
ebips do not think it necessary to inquire further into that matter. Upon 
proceedings which are much more analogous to the present, undoubtedly 
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fnteresii has been given. One ease has beeh mentioned in ^he House of Lords, 
the case of Blake v. Moioatt, in which money, which had been ordered to be 
paid under a decree-money consisting itself of principal and interest — that 
decree having been reversed in the House of Lords — was ordered by the Cwrt 
below to be restored, together with interest upon the capital sum. It probably 
would he found that that case is by no means a solitary case' in the practice of 
the House of Lords. Their Lordships have reason to believe that the practice 
of the Courts in India, when there has been a reversal in tin’s country, and 
when money has [436] been ordered in India to be paid back in consequence 
of that reversal, is to order the payment of interest. Their Lordships, there- 
fore, so far as any precedents applicable to tlie case are concerned, believe that 
the precedents will be found to be in favour of a‘re8titution of the money with 
interest. They are quite satisfied that this practice is in accordance with the 
true principle to be applied to this case and with what the justice of such a 
case demands, and they think that it is pre-eminently so in a case in which 
the money, in the first instance, was ordered to be paid by the defendants in 
the action, with interest, during the time that the money had been in the 
defendant’s possession after the conversion’of the goods.” 

I have no more to say except that 1 concur in the order passed by my 
learned brother Oldfielb. 


NOTES. 


Appeal dismissed. 


[The principle of this case was applied to intere«»t on mesne profits as being “ fairly and 
reasonably consequential’* upon the order of the Privy Council in that cane : — (ISUI) 16 
Mad., 203. 

In (1896) 18 All., 262, it was applied to money kept in deposit by a party to a suit but 
ordered to be returned by an appellate Court. 

See also a similar case in (1898) 20 All., 430.] 


[ 7 All. 436 ] 

The 2drd February, 1685. 

Phesknt : 

Sir W. Comer Petheram, Kt., Chief Justice, 
ANB Mr. Justice Straight. 


Nidhi Lai Defendant 

versus 

Mazhar Husain and others Plaintiffs.'*' 


Mortgage — Transfer of mortgaged property by mortgagee in exchange for similar 
property — Right of mortgagor to property acquired by exchange. 

In 1866, N was in possession of six shops in a mirket>placo at Etawah. He was in 
possession of two as mortgagee, and of the remaining four as proprietor. The Municipal" 
Oommittee of Etawah, having decided to establish the market in a fresh place, and to use the 
site of the old market for other purposes, arranged with S to take the sues of his six shops in ' 
the old market place, and to give him in lieu of them sites for six shops in the new. Under 
this arrangement, he bnilc six shops in the new mirket-place. Subsequently, the mottgagor 
of one of the old shops claimed possession of one of the six new ones on payment of the 
mortgage -money and cost of constructing the shop. 

field, that the claim could not be allowed, inasmuch as it could bo justified only by 
proof of an agreement binding upon the parties at the time when the transaction occurred that 

* Second Appeal No. 1176 of 1P83, from a decree of P. E, Elliot, Esq., Dislnct 
Judge of Mainpun, dated the 17th May 18 h 3, affirming a decree of Mirza Abid Ali Beg, 
Subordinate Judge olMainpuri, dated the 29th January 1883. 
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some specific one amon| the new^ shops should be substituted for the old one wliich was tho 
subject of the mortgage, and it ba4 not been found that any such agreement was made. 

The facts of this case w&jre as follows : — In IH65 the defendant in this suit, 
Nidhi Lai, was in possession of six shops in a market- [4373 place at Etawah 
called Humeganj. He was in possession of two as mortgagee, and of the 
remaining four as proprietor. One of the mortgaged shops was held Hby him 
under a usufructuary mortgage from one Muhammad Husain, through whom 
the plaintiffs in this suit claimed. In that year the Municipal Committee 
of Etawah, having decided to establish the market in a fresh place, arrd to 
use the site of the old market for other purposes, arranged, among other 
persons,^ with the defendant, to take the sites of his six shops in the old 
maiket-place, which ho valudd at Bs. 50 each or Rs. 300 in all, and to give 
him sites for six sliops in the new market-place, valued at the same amount,, 
and Rs. 50 for materials of each shop. Under this arrangement the defendant 
built himself six shops in the new market place in lieu of his six shops in the 
old one. 

The plaintiffs in this suit, as the representatives of Muhammad Husain, 
claimed possession of one of these six new shops on payment of the mortgage- 
money, and cost of constructing the shop, TBe Court of First Instance gave 
them a decree, which, on appeal by the defendant, the Lower Appellate Court 
affirmed. 

The defendant appealed to the High Court, the fourth ground of appeal 
being as follows : — “That the pdaintiffs cannot be considered to be the owners 
of the shop in question, and the new shop cannot be substituted for the old one.’^ 

Pandit Ajudhia Nath and Babu Baroda Prasad Ghose, for the Appellant. 

The Junior Government Pleader (Babu Dwarka Nath Banarji) and Munshi 
Hanuman Prasad, for the Respondents. 

Petheram, C.l. — 1 think that this appeal must he allowed. The action 
is .^brought by persons who stand in the position of mortgagors against a 
mortgagee, and its object is the redemption of the mortgage. The facfs are 
that, in 1863, the ancestor of the plaintiffs was in possession of three shopa 
in the old market-place of Etawah, and that one of these was given under a 
usufructuary mortgage fo the defendant, Nidhi Lai, to secure a debt of the 
value of Rs. 75, and it was agreed that the mortgagee should get the rent of 
the shop hy way of interest. This was the state of things existing in *1865,. 
when the Municipality elected to destroy the old [438] market and to build 
a new one. and, under^ these circumstances, it was necessary to compensata 
the owners of the shops which were destroyed, and it was arranged that the 
Municipality should purchase the shops before-mentioned from the mortgagee 
in possession, and give him for it Rs. 50 in cash, as half of the price, and, as 
* representing the other half, a site for another shop in the new market. It 
was apparently arranged between the mortgagor and the mortgagee that they 
should join in transferring the old site to iihe Municipality. The mortgagee 
received the Rg. 50 in cash, and obtained possession of six shops in the new 
market. The representative of the mortgagor now brings the present suit, in 
which he claims to obtain possession by redemption of one of these six shope 
upon payment of Rs. 275, this sum including Rs. 75 on account of the mort- 
gage debt, and Rs. 200 on account of expenses incurred by the mortgagee in 
re-constracting the mortgaged property. 

I hold that, upon the facts which I have stated, no real inference of law 
arises, and I know of no authority and of no principle of law which could 
justify the contrary opinion. 
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If any'suoh inference did arise, it could onl;^ do so fyom some agreement 
binding upon the parties at the time when the tjransaction occurred ; that is, 
an agreement that one of the new shops should take Jhe place of the old one, 
which was the subject of the mortgage. But neither the Court of First Tnstg-nce 
nor the Lower Appellate Court has found that any agreement of the kind in 
fact made. It has been suggested that we should ren/it an issue for the 
ascertainment of the question. But I do not think that we ought to do so. 
It would afiford a temptation to the parties to concoct a case, and, if they did 
so,apy finding arrived at by the Court below would be contrary to the evidence. 
It would be necessary for the Court to find that there was an agreement 
substituting, not merely some one of the six new shops for the old one, hut some 
specific shop for it; because a mortgagor cannot claim to redeem a property 
which is uncertain. He must know what it is that ho desires to redeem ; and 
I regard this case as a mere vague attempt by the mortgagor to get hold of some 
shop or other, without knowing or caring which one out of the six it is to be. 
I am [439] therefore of opinion that the appeal should be decreed, the decree 
of the Courts below reversed, and the suit consequently dismissed wdth Cipstss. 

• Straight, J . — I am of the same opinion. 

• Appeal allowed. 


[ 7 All. 489 ] 

The 24th February, 1885, 

Present: 

Sir W. Comer Petheram, Kt., Chief Justice, 

AND Mr, Justice Straight. 

Jawahir Singh Judgment-Debtor 

versus 

• Jadu Nath and others Decree-holders.* 

Execution of decree — Order for sale — Apjdica^ion for execution 
struck op — Application for restoration — Finality of order, 

A decree for money was passed on the 19th March 1865. The first application for its exe- 
cution, made after Act X of 1877 came into force, was dated the 16th December 1878. On 
this application an order was made by the Court executing the decree (Munsif) for the sale of. 
certain property belonging to the judgment-debtor. The Utter objected to execution of 
the decree, on the ground of limitation, and the decree-holders filed an answer to the 
objection. On the 14th July 1879, the case was struck off, because the deeree-holder bad not 
deposited certain process-fees, without the disposal of the objection. On the 1st October 
1879, the decree-holders again applied for the sale of the property, and it was ordered to be 
told. On the 17th February the judgmont-dobtor presented a petition repeating tfie objec- 
tion, which on the ISbh March 1880, tho Munsif entertained and disallowed. This order 
w^s affirmed in appeal by the District Judge, and again by the High Court. Meanwhile the 

* Second Appeal No. 93 of 1884, from an order of Rai Raghuriath Sahai, Subordinate 
Judge of Gorakhpur, dated the 6th May 1884, reversing an order of Maulvi Abdul Razaq, 
Munsif of Basti, dated the l&th September 1883. 


301 



I.t®, 7 in. iW JAWAHIR SIN0H V. 


Munsif had struck oft the case Irom Ibe of execution-oasss psnding 
ground that tbe records'had been despatched to the Appellate Court. On the 18th 8ep<emW 
1883, the decree-holder agrin applied for execution of the decree, praying that the 
suit might be restored to it J* number, and that the judgment.debt might bo caused to he 
realft»d by attachment and sale of the judgmont-debtor’s property specified in the former 


schedule ” < • 

Held, that the decree-holder was entitled to execution of the decree, and that toe could 
get it under the appliohtion which was in ide on the 1st October 1879, inasmuch as the 
matter was made res judicata by the decree of the High Court in appeal, and it must be 
taken that that decree was correctly passed, and that the order for sale passed upon it waa 
properly made, and that the sale ought to have taken place 

Eeldt, also that the proper application for the decree-holder to have made in September 
1882, was that the case might be restored to the Munsif, and that the present application 
might bo so dealt with as to effect the same result, because the prayer contained therein 
referred to the number of the proceedings of October 1679, and to the schedule of the property 
then ordered lo be sold. 


[4403 The decree of wnicb execution was sout^ht in this case was one for 
money, bearing date the 19th &fe.rch 1865. The first application for its 
execution, made after Act X ol 1877 came ipto force, was dated the 16th 
December 1878. On this application an order was made by the Court 
executing the decree (Munstfof Basti) for the sale of certain property belonging 
to the judgment-debtors On the 21st February 1879, the judgment-debtor 
objected to the execution of the decree on the ground of limitation. On the 2l8t 
February 1879, in obedience to an order of the Munsif. the decree-holders filed 
an answei to the judgment-debtor's objection. On the 14th July 1879, the 
case was struck off, because the decree-holders had not deposited certain 
process-fees, without the disposal of the judgment-debtoi's objection. On the 
Ist October 1879, the decree- holders again applied for the sale of the property, 
and it wa^ eventually ordered to be sold on the 20bh March 1880. On 
the 17th February 1880, the judgment-debtor preferred a petition to 
the Munsif, m which he complained that bis objection to the exe- 
cution of the decree, dated the 2l8t February 1879, on the ground 
of limitation, had not been disposed of, and prayed that the Court 
would dispose of the same On this application the Munsif ordered the decree- 
holdeis t ' file an answer to the judgment-debtor’s objection. On the 2nd 
March 1880, the deciee-holders filed a petition, in which they stated that they 
had already filed an answer. Eventually, on the 13th of March 1880* the 
Munsif entertained the judgment-debtor’s objection, and disallowed it. The 
judgment-dt htor appealed to the District Judge ot Gorakhpur from the Munsif’s 
order, who, on the 9th November 1880, affirmed it. In the meantime the 
Munsif had struck off the case from the file of execution-cases pending in his 
Couit, on the ground that the records had been despatched to the Appellate 
• Court On the 19th April 1881, the second appeal preferred by the judgment- 
debtor to the High Court, from the District Judge’s appellate order, was 
dismissed, and the latter order w'as affirmed. 

Oil the 18tfi September 1882, the decree- hold era again applied to tbe Munsif 
for execution of the decree. They prayed^in this application that “ the suit 
may be restored to its number, and that the judgment-debt may be caused to 
be realized by attachment [441] and sale of the judgment-debtor’s property 
specified ui the former schedule ” 

The Munsif rejected this application on tbe 18th September 1883, on the 
ground that f he decree was more than twelve years’ old. and therefore, under 
8. JdO of t le Civil Procedure Code, execution could not be allowed. It appeared 
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that at tHe time the application vtskB preferred the records of the case had 
not been returned to the Munsif's office, and tha^ they were not returned to 
it till some time subsequently in 1883. 

On appeal by the decree- holders the Lower Appellate Court fSubordijsiate 
Judge of Gorakhpur) was of opinion that the application should be allowed, 
as th1& •decree- hold era had applied within the period of three years* grace 
allowed by Act X of 1877 for execution, and had been prevented from prose- 
opting that application, not by reason of any default of their own, but by 
reason of the appeal preferred by the judgment-debtor and the removal of the 
case from bis files by the Munsif. 

The judgment-debtor appealed to the High Court. ” 

Munshi Sukh Bam and Lah Lalia Prasad^ for the Appellant. 

Munshi Kashi Prasad and Maulvi Mehdi Hasan^ for the Bespondents. 

Petheram, C. J. — I think the decree-holder is entitled to execution of his 
decree, and that he can get it under the application which was made on the 
Ist October 1879 It is possible that a difficulty may then arise ks to 
whither he is entitled to make a second application for execution within 
the three \ear8 allowed to hiifl under s. 230 of the Civil Proceduie Code, the 
first application having been made in 1878. But that point does not really 
arise now, because to my mind the question is, whether execution can now 
be had under the proceedings of the let October 1879. The decision then 
arrived at appears to me to make the matter les judicata^ because the same 
issue was decided by the Court, and between the same parties. Tlie decree was 
passed by this Court in appeal, and we are bound to consider that it was cor- 
rectly passed, and that the order for sale passed upon it was properly made, 
and that the sale ought to have taken place. The appeal was decided in 
[ 442 ] April 188J, and then the matter seems to have slept. The Mun8if*8file 
was apparently over-laden, and the case was transferred from his file to that 
of the District Judge, who does nob appear to have taken any action in the 
matter. The pioper apulicabion for tlie decree holder to have made in SeptemBer 
1882, was, that the case might he restored by the Munsif. The only question we 
have now to consider is, whether the present application can be so dealt 
with as to meet this state of things. 

T think that it can, because the prayer contained in the application is, 
“thatr the suit may be restored to its number, and that the judgment-debt may 
be caused to be realized by attachment and sale of the debtor's properly speci- 
fied in the former schedule of property.** Now tue“ number’* here referred to 
is the number of the proceedings of October 1879, and the “schedule of 
property ** means the schedule of the property then ordered to be sold. Under 
the circumstances, I think that the appeal should be dismissed with costs, but 
that the order should be modified by making it an order to the Munsif to ^ 
restore the proceedings of the 1st October 1879, to his file, and to proceed 
to levy the debt under that order. 

Straight. J.--I am of the same opinion. • 

Appeal dismissed. 


303 



1.II.R. 7 All. 443 


THAMMAN SINGH V. 


[ 7 All. «2 3 

The 26th February, 1H86, 
ji Pkksent : 

Mk. Justice Oldfield aed Mil Justice Mahmood. 


Tbamman Singh Plaintiff 

versus 

Jatnal-ud-din and others Defendants. 


Pre-emption — Partition of property sold on application of vendee — Silence 
of pte-{^nptor — Waiver — Estoppel, 

Subsequently to the sale of a one-third sharo in a village, the vendee applied for partition 
of the share. A co-sharer, who had a right of pre-emption in respect of the sale, made no 
objection to this application, and the partition was effected. The co-sharer afterwards set 
up a claim to pre-emption. 

ifeldf that there was nothing in the conduct of the pre-emptor which could amount to 
estoppel, or to a wiivor of his right of pre-emption. ' 

Motee Sah v. Ooklee, N -W. P. S, D. A. Rep., 1861, p. 50G, distinguished and dissented 
from, and Bhatron Stnghv, Lalman^ Weekly Notes, 1884, p.216, referred to by MAHM00D,J. 

[443] The clainQ in this suit was to enforce the right of pre-emption in lespeofc 
of the sale of a one-third share of a village to the respondent, Jamal-ud-din, 
under a deed dated tlie 14th August 1682. This claim was founded on the 
wajtb-ul-arz. It appeared that there were three equal shares in this village, 
one belonging to the plaintiffs, one to one Jawahir Lai, and one the subject of 
this suit. This last mentioned share, at the time of sale, was in the possession 
of the respondent, Jamal-ud-din, the vendee, under a mortgage. After the sale 
to the respondent, Jawahir Lai applied for the partition of his one-third share. 
In tlie course of the proceedings which followed tliis application, the respondent 
applied for the partition also of the share which he had purchased. It further 
appeared that the plaintiff did not object to this application on the ground 
that be had a right of pre-emption, and the partition was effected. The lower 
Oourts both held that the plaintiff was estopped by his conduct from suing to 
enforce his right of pre-pmption. Upon this point the Court of First Instance 
observed as follows: — “In my opinion, though it was useless to raise theobjection, 
or to assert the right of pre-emption in the Revenue Court, as the plaintiff, in 
consequence of the possession of iho defendant-vendee and mortgagee, could not 
prevent the partition, apd could not, except through the medium of the Civil 
Court, obtain the property by asserting the right of pre-emption, yet it has been 
clearly held in the case of Motee Sak v. Goklee, N.- W.P.S D. A Rep., 1861, p, 606 
on the authority of some other precedents (and no adverse ruling of asubequent 
date has been found in the Indian Law Reports), that a pre-emptor, who 
has not preferred an objection to the partition, and who has not brought a suit 
prior to the partition, will be considered to have relinquished his right of pre- 
emption, In the present case, afterthe application of Jawahir Lai, the partition 
of the property sold and claimed by pre-emption was also effected m the course 
of the same partition suit, at the instance of* the vendee, with the knowledge, nay, 
with ttie written consent, of the plaintiff, and therefore his right should, as is 
laid down in the precedent quoted above, be considered to have been extinguished. 
— Vide the plaintiff's application, dated the 33th July 1883, which shows 

* Second Appeal No. 476 of 1884, from a decree of T. B. Tracy, E^'g., Offg. District 
Judge of Bareilly, dated the 15tb January, 1884, affirming a decree of Maulvi Muhammad 
Abdul Qaiyum, Subordinate Judge of Bareilly, dated the 19tb September 1883. ^ 
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Tiis knowlecl'ge and consent,” Upon the same point, the Lojyyer Appellate Court 
observed [444] as follows : — “ It is perfectly clea;* that the plainti ft -appellant 
was all along aware that the defendant-respondent wa'^ a party to the partition. 
It is immaterial that the partition case was originally instituted by one Jawij^hir 
Lai, another co-sharer. It was open to the plaintift-appellant to have urged 
his pfe-enGiptive claim by way of obiection under s. 113 of Act XIX of 1873, 
hut as he failed to do this, and allowed the respondent (vendee) to incur all the 
trouble and expense attendant on partition proceedings, ho must, in accordance 
with the ruling cited by the lower Court, be held to have waived his claim.” 

In this second appeal by the plaintiff, it was contended on his behalf that 
there was nothing in his conduct in respect to the partition proceeding' which 
■constituted waiver of his right of pre-emptipn or estoppel. 

Mr. T. Conlan and Pandit BtshamhharNath^ for the Appellant. 

Mr. Amir-vd-din, for the Respondent Jamal-ud-din Khan. 

Oldfield, J, — Tliere is nothing in the conduct of the plaintiff during the 
partition proceedings which can amount to estoppel or to waiver of the 
exercise of his right of pre-emption. The djcree of the Lower Appellate Court 
is set aside, and the case remanded to tlie Lower Appellate Court for disposal 
on the merits. Costs to abide the result. 

Mahmood, J. — I am of the same opinion as mylearned brother OLDFIELD, 
and I wish only to refer to two cases which were cited by the learned 
counsel for the respondent m support of his client. One of these cases 
is Motee Sah v. Goklee, N.-W. P. S. D. A. Rep. 1861, p. 506. I do not regard 
that case as by any means on all fours with the present, and I wish to say 
that I do not accept the rule of law as to acquiescence or estoppel which was 
there laid down, and from which I have already expressed my dissent upon a 
former occasion. The other case cited by Mr. Amir-ud-din was that of Bhairon 
Singh V. Lalman, Weekly Notes, 1884, p. 216, and the passage in that case 
to which the learned counsel referred was as follows : — 

The single question for our determination is whether, after having notice 
of the intended sale to the respondent-vendee, the appellant's conduct was 
such as to warrant the inference that he, [445] eitlior expressly or impliedly 
acquiesced in or relinquished his claim to pre-emption. It is found by the 
Judge that he made no communication whatever to the vendor after he became 
award that a sale was being negotiated, nor did he make it known to him that, 
while he stood upon his pre-emptive light, he declined to pay the Rs 4,000, 
because it was not the condition agreed on between the^ vendor and the vendee.” 

The rule laid down in that case was, that tlie pre-emptor may be estopped 
by conduct amounting to an admission before the sale occurs which is the 
basis of the exercise of the pre-emptive right. The report does not, of course, 
enter fully into the peculiar circumstances of the case ; but if I thought that 
the decision bore the interpretation placed upon it by Mr. Amir-ud-din^ I 
should be unable to concur in it, — an interpretation which could not bo recon- 
ciled with the ruling of the same learned Judge in the case of Suhhagi v. 
Muhammad Ishak, I. L. R., 6 All., 463. I agree in the order passed by my 
learned brother OLDFIELD. 

Appeal allov^ed. 


4 ALL,— 39 
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^The 3rd March, 1885. 

Present: 

Mr. Justice Straight and Mr, Justice Bbodhurst. 

Sukrit Narain Lai Judgment- debtor 

versus 

Kagliunath Sahai Decree- holder. ** 


Insolvent judgment debtor — Civil Procedure Code, s, 361 {b ) — ** Property — 

Fraudulent intent. 

Section 361 (6) of the Civil Procedure Code contemplates a case of active oonoealment^ 
transfer, or removal of substantive property since the institution of the suit in which was 
passed the decree in execution of which tl^ judgment-debtor was arrested or imprisoned •with 
intent to di'pnve the creditor nr creditors of available assets for division ; and it does not 
cover an omission by the judgment-debtor, in his application for a declaration of insolvency, 
of a statement as to his right t(^ demand partition of ancestral estate in which he is a sharer, 
especially where there ih no evidence of any intent to defraud. 

This was an appeal from an order under s. 351 of the Civil Procedure Code, 
refusing to declare the appellant an insolvent. The facts of the case are 
stated in the judgment of Straight, J. 

Munshi Kashi Prasad, for the Appellant, 

Munshi Sukh Bam, for the Eespondent. 

, [446] Straight, J. — It appeals to me that the Judge was wrong. The 

applicant, m this case was arrested in execution of a decree for Rs. 263-4-0, 
and, no doubt, as my brother BrodhursT has suggested, it is extraordinary, 
considciing the well-to-do relatives that he has, that the amount due under so 
small a decree has not bpen satisfied. But. after all, we have only to do with his 
own position as an imptiaoned debtor seeking the protection of the Court, and to 
see whether the Judge was warranted in refusing his application to be declared 
an insolvent. He seems to be one of the three sons of a Hindu father, who, 
jointly with his two hrojihers and himself, holds ten ancestral villages in the 
Gorakhpur district, m wdiich villages the appellant has at any time a right to 
demand a partition of his share, w'hich right, it has been held, can pass by 
execution -sale to an auction* purchaser. 

The value of this right must necessarily be to a certain extent doubtful, 
and I cannot say that, because the appellant did not disclose it in his applioa" 
lion, he shouljl be regarded as guilty of bad faith in respect theteof. The 
Judge was mistaken in supposing that such a case came within s. 351 (6) of 
the Civil Procedure Code. That does noth con tern pi ate such a case as this, bub 
one ot an active concealment, transfer or removal of substantive property since 
the Institution of the suit in which was passed the decree in execution of 
which the judgment-debtor was arrested or imprisoned, with intent to deprive 
the creditor or creditors of available assets for division. It does not seem to 

* Thirst Appeal No 140 of 1884, from an order of R. J. Leads, Esq., District Judge of 
Gorakhpur, dated the let August 1884. 
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me to cover an omission by the judgmenfc-delifcor in his application for a declara- 
tion of insolvency of a statement as to his right to demand "partition of ances- 
tral estate in which he is a sharer, and certainly not where, as in the present 
case, the»*e is no evidence of any intent to defraud. Under the circumstances, 
our order will be that the appeal is allowed, and, reversing the refusal of the 
Judge fo entertain the petition, we direct him to restore tbp case to his file^ 
and to dispose of it according to law. 

Bpodhurst, J. — I concur. Appeal allowed. 


[447] The 4th March, 1885. 

Phesent : 

Mr. Justice Straxckht and Mr. Justice Brodhurst. 

Habibullah Plaintiif 

versus 

Kunji Mai Defendant. * 


Partition of Mahal — Jurisdiction — Civil Courts — Act XIX of 1873 
s {N,’W. P. Land Revenue Act), s. 241 (/). 

B, the recorded proprietor of a 7 biswas 10 biawan^is share in a village, the recorded area 
of which was 47G bighasand 5 biawa'4, purchased a 16 biswausis and ISJ kachwansia share 
in the same village. In 1872, at the time of aettloment, B was recorded as the proprietor of 
an 8 bia^as 6 biswansis and 13^ kachwansia share, and the area of this was recorded as 476 
bighas and 5 biawas, that is to say, the same area as was recorded before the purchase. In 
1876, H purchased B’s rights and interests in the village, and in 1877 applied for partition 
of the share of which he had been recorded proprietor, and the same was partitioned, an area 
of 476 bighas and 5 biswas being allotted to him. Subsequentl> he brought a suit against 
the proprietors of the other estates into which the village had bv^en divided, for 61 bighas 
4 biswas and 8 biswansis of land, alleging that, at the settlement of 1872, the area of B*« 
rights and interests had been erroneously recorded as only 476 bighas and 5 biswas. 

Held that the suit would not lie in the Civil Court, being ijarred by the provisions of 
s. 241 (/) of the N.-W. P. Land Revenue Act (XIX of 1873). 

One Mrs. Berkeley, the recorded proprietor of a 7 biswas and 10 biswansis patti 
of a village, purchased a 16 biswansis and 13i kachwansis share in the village 
belonging to one Gulab Singh, situated in another patti of the village called 
patti Guman Singh. At the time of this purchase tlie recorded area of 
Mrs. Berkeley’s 7 biswas and 10 biswansis patti was 476 bighas and 6 biswas ; 
and the recorded area of Gulab Singh’s share was 61 bighas, 4 biswas, and 8 
biswansis. In 1872, at the time of settlement. Mrs. Berkeley was recorded as the 
proprietor of an 8 biswas, 6 biswansis, and 13i kachwansis share of the village, 
and the area of her share was recorded as 476 bighas and 5 biswas ; that is to 
say, the area which was recorded before her purchase of Gulah Singh’s share. 

^Second Appeal No. 842 of 1884, from a decree of T. B. Tracy, Esq., 0£fg. District- 
Judge of Bareilly, dated the 22ud December 1883, reversing a decree of Babu Nilmadhah 
Banarji, Muusif of Haveli, Bareilly, dated the *2lBt August 1883. 
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In J876 fche plaintiff in this suit piirchased Mrs. Berkeley’s rights and interests 
in the village In*lb77 thaplaintiff applied for the partition of Mrs. Berkeley’s 
8 biswMS 6 biswansia ana 13^ kachwansis share, of which he had been 
recorded proprietor, ana fche same wis parfcifcioned, an area of 476 bigbas and 
5 fliswas being allotted to fche plaintiff. In 1882, the plaintiff brought fche 
present suit aga^fc fche proprietors of the other estates into which the [448] 
village had been divided for 61 bighas 4 biswas and 8 biswansis of land as the 
area of GuLib Singh’s 16 biswansis and 13i kachwansis share of patti Guman 
Singh, alleging that at the settlement of 1872 the area of Mrs. Berkeley’s 
rights and interests in the village had been erroneously recorded as only 476 
bighas and 5 biswas. The suit was originally dismissed by the Court of First 
Instance on the ground that.the jurisdiction of the Civil Courts in respect of 
its subject-matter was barred by s. 241 (/) of Act XIX of 1873 (N.-W. P. Land- 
Revenue Act). On appeal by the plaintiff the then Judge of the Lower 
Appellate Court held that the cognizance of the suit bv the Civil Courts was not 
barred bv that section, and remanded the case for re-trial. On appeal by the 
defendants to the High Court from the order of remand, STRAIGHT and 
BRODHanST, JJ., affirmed that order. The Court of First Instance re-fcri^d the 
ease, and decreed the claim against the defenJants jointly. On appeal by Kunji 
Mai, defendant, the proprietor of one of the otlier estates into which tho village 
had been divided, the theij Judge of fche Lower Appellate Court held that the 
suit was bad for many reasons ; among others, because it was really an objection 
to the allotment of area at partition, and dismissed the suit. 

The plaintiff appealed to the High Court. 

Babu Jogindro Nath Chaudkri, for fche Appellant. 

Munshi Hamiman Prasad and Pandit Btshambhar Nath, for fche Res* 
pendent. 

Straight, J. — In saying what I am about to say about this appeal, I think 
it right to remark that my brother Brodhurst, at the hearing of the original 
appeal that came up before us as an appeal from an order of remand, was 
inclined to take a view contrary to that which was ultimately expressed in our 
former order. He was indisposed, after consideration, on the materials then 
before us, to record a formal difference of opinion, and preferred to join with me 
in ruling that the suit ^did lie in fche Civil Court, The effect of our order, as 
then made, was to remand the case, but it must be taken to have been passed 
solely in advertence to the materials then before us. The result of this remand is, 
that wo have now a quantity of matter and information that was not available 
on the for»!ier occasion for consideration. J t appears that in 1872 Mrs. Berkeley's 
[449] name was recorded in respect of a 7 biswas 10 biswansis share, the area 
of which, as shown in fche revenue papers, was 476 bighas, 6 biswas. She 
subsequently purchased a 16 biswansis 134 kachwansis share from one Gulab 
Singh in patti Gurnan Singh, the area of which share was recorded as 61 bighas 
4 biswas 8 biswansis. So that in 1876, when fche plaintiff purchased the rights 
and interests of Mrs. Berkeley, he would appear to have been primd facie 
entitled to 476 bighas 5 biswas, plus 61 bighas 4 biswas, 8 biswansis. At the 
partition in 1877 the share of the plaintiff was recorded as 8 biswas 6 biswansis 
and 134 kachwansis, and the area appertaining to this share was still recorded as 
476 bighas 5 l^iswas. From this it would appear that, on the face of it, there was 
a deficiency of 60 and odd bighas in the plaintiff’s share ; but, as fche learned 
Pandit wfio appeared for the respondent has very properly remarked, the areas 
which are i^^corded at the settlement as pertaining to a particular fractional 
share are more or less approximate, and it is only when a partition is being 
carried out that the proportion of area to fractional shares can be ascertained 
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"with anything like accuracy. In the prSsent case, it naay well have been 
that 476 bighas 5 bis was fairly represented tile proportion of area to 
which the 8 biswas 6 biswansis and 13i kachvransis shJlre was entitled out of 
the whole area. ^ 

T(||5 question then substantially raised by the suit is, was the area 
allotted To plaintiff at the partition in respect of his 8 biswas 6 biswansis and 

kachwansis share a reasonable distribution ? 

Now under s. 241 of Act XIX of lH73, cl. (/), the distribution of the land 
or all itinent of the revenue of a mabal by partition are matters over which 
the Civil Courts are forbidden to exercise any jurisdiction, and tliis is virtually 
what this suit invites us to do. Upon the fuller materials now before us', I feel 
myself constrained to hold that the suit does not lie in the Civil Court, being 
barred by the provisionsof s. 241 of the Revenue Act, and I would dismiss the 
appeal with costs. 

Brodharst, J., concurred. 

Appeal dismissed. 

* NOTES. ' 

[ This case was distinguished in (f687) 9 All., 4‘i9 and obsorvod upon as follows : — '* The 
point there (7 All., 447) was whether the allotment in partition was a reasonable distribution 
of the land partitioned, and did not involve a question of title.”} 


[450] The 4th Marche 1886, 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmoud. 


Raghubar Dayal Defendant 

versus 

Ilahi Bakhsh and another Plaintiffs* 


Execution of decree — T)ecree for sale of mortgaged property and for costs — 
Attachment and sale of other property for whole amount of decree — Suit 
to set aside execution's ale — Civil Procedure Code, ss, 311, 312 — 
Finality of order in execution-proceedings. 

In execution of a decree on a mortgige-bond. for the sale of the mortgaged property, and 
for the costs of the suit, amounting to Rs. 1,000, certain housesVere attached, on the 30th 
September 1881, which were not part of the mortgaged property. On an obj ction raised 
by the judgment-debtors, that the decree was by its terms executable only against the mort- 
gaged property, the High Court in appeal decided, on the 6th September 1882, that the 
houses were not liable to attachment and sale under the decree. In the meantime, on the 
16th June 1882, the houses had been put up for sale, and purchased for Rs. 600, and the 
sale had been confirmed on the I6th August 1882. The judgment- debtors brought a suit 
against the purchaser to set aside the sale, on the ground that the houses were not saleable 
under the decree. ^ 

held that the decree, in regard to costs, was a decree made personal against the judgpient- 
debtor, and conferred a right upon the decree-holder to take out execution for the recovery 
of those costs, not only against the property mortgaged in the bond, but also against the 
person and other property of the judgme nt-debtor. 

* Second Appeal No. 477 of 1884, from a decree of Maulvi Muhammad Abdul Qaiyum 
Khan, Subordinate Judge of Bareilly, dated the 4th December 18.’l3, affirming a decree of 
Babu Nilmadhab Banarji. Munsif of Haveli. Bareilly, dated the 26th June 1883. 
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Per OliDFiEliD.d. (MAHMOO0, J. /doubting) tbat the attachment and gale in execution 
of the decree were valid, inastil^ch as they were made in respect of the costs as well of the 
principal and interest decried. 

Per MAHMOOD, J., that the suit ..was maintainable, and was not barred by any plea in 
limine, Abdul Haye v. Nawab Raj, B. L. R., Sup. Vol., 911, referred to. 

Also per MAHlJfoOD, J., that inasmuch as the adjudication of the 6th September 1882 
was one between the judgment-debtors on the one hand and the decree-holder on the other, 
and subsequent not only to the sale but to the confirmation of the sale, and inasmuch as 
the Court was not then called upon to decide anything in relation to the nature of the decree 
as to costs, the order then passed could not bo used against the purchaser. 

Alsp Per MAFIMOOD, J., that it was doubtful whether the attachment having been 
made for bh^ whole amount of the*^doore 0 and not for costs, and no separate proceedings having 
taken pLioo in respect of the personal decree against the judgment-debtor, the attachment, 
the notification of sale, and the sale it-^elf, were valid ; but that everything that was said 
against those proceedings constituted matters falling under s. 312 of the Civil Procedure Code, 
which enables parties to object to confirm ition of sale ; and that therefore, even assuming that 
the^ale 1451) and confirmation of sale were subject to the objection of material irregu- 
larity in publishing or conducting ” tbe*isale, within the meaning of s. 311, a suit like the 
present, upon that ground, alone was prohibited by the last part of a. 312. 

The plaintiffs in this suit claioied to set aside an execution-sale. It appeared 
that on the 24th June 1880, one Jugal Kishore, represented by the defendant 
in this suit, obtained a decree against the plaintiffs on a mortgage-bond, for 
the sale of the mortgaged property, and for the costs of the suit. The decree- 
holder applied for execution of the decree, by the attachment and sale of two 
houses, belonging to the plaintiffs, which were not part of the mortgaged 
property. The houses were attached on the 30th September 1881. The 
plain&iffs objected to the attachment on the ground that the decree was, by 
its terras, executable only against the mortgaged property. This objection was 
disallowed by an order dated the 2i^th March 1882. The plaintiffs appealed 
from this order to the High Court which, on the 6th September 1882, decided 
that the houses were nob liable to attachment and sale under the decree, as it 
confined the relief bo the sale of the mortgaged property. In the meantime, 
on the 15bh June 1882, the houses had been put up for sale, and had been 
purchased by the defendant for Rs. 600, and the sale had been confirmed on 
the 16bh August 1882.* The plaintiffs brought the present suit against the 
defendant to set aside the sale on the ground that the houses were not saleable 
under the decree. 

The Court of First Instance gave the plaintiffs a decree, which, on appeal 
by the defendant, the £<ower Appellate Court affirmed. 

In second appeal by the defendant it was contended on his behalf that 
the sale had been improperly declared invalid, inasmuch as it had taken place 
in satisfaction not merely of the mortgage-debt, but also of the costs of the 
suit, for which the decree made the judgment-debtors personally liable. 

The Junior Government Pleader (Babu Dwarka Nath Banarji), for the 
Appellant. < 

Munshi Hanuman Prasad and Pandit Bishambar Nath Jor the Respondents* 

Oldfield, J. (Aft6r stating the facts, continued) : — The appeal must, in 
my opinion, prevail. The decree- holder’s rebef under his decree for the recovery 
of the principal amount of the debt with [4S2] interest, viz., Rs, 11,583-0*9 
was confined to its recovery by sale of the property of the judgraent-debtore 
mortgiiged in the bond ; but the decree further ordered that the costs of the 
decree-holder. Rs. 1,034* 12-0, were to be recovered from the judgment -debtors, 
and this sum was recoverable from other property besides the mortgaged 
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properfey. The afctaobmeni; and sale were diade in respect pf the costs as well 
as of the principal and interest decreed, and the* objections, therefore, that 
there was no right under the decree to sell the property in suit, and that the 
sale is void, in consequence, must fail. 

I would on this ground decree the appeal, and set aside the decrees of 
the loiter Courts, and dismiss the suit with all costs. * 

Hahmood, J . — I am of the same opinion, but wish to state briefly the 
reasons which have brought me to it. Tiie facts have been stated by my 
learned brother Oldfikld, and it is unnecessary for me to refer to them further 
than is unavoidable for the purpose of elucidating my conclusi ms. The whole 
question before us, and indeed the only question^raised by the learned*Junior 
‘Government Pleader on behalf of the appellant, is whetlier the auction-sale of 
the 15bh June 1882, conveyed any such title to the present defendant as would 
preclude such a suit as this. The first point for consideration is the nature 
of the suit, and it is obvious from the plaint that it is one for declaration 
of title, and to set aside the sale of 15th June 1882. Such a suit could 
only be maintained by showing that the ^sale was invalid, and hence Tt is 
necessary to consider any circumstances rendering the two houses now in 
suit nob subject to the decree ih execution of which they were sold. There 
has been much able argument by the learned Jupior Government Pleader 
upon the question whether the suit is maintainable, and the learned Pandit, 
on behalf of the respondents, has maintained — what indeed, the Junior 
Government Pleader conceded — that such a suit would lie under certain circum- 
stances. There are many cases on this subject, referred to in s. 312 of Mr. Justice 
O’KineaLY’S edition of the Civil Procedure Code, which fully go to maintain 
this proposition of law ; and in particular tlie Full Bench case of Abdul Ilaye v. 
Nawab B. L. R..Sup. Vol.,911. I have therefore no doubt that the suit 
would lie. and is not barred by any plea in limine. And then a two-fold question 
[483] arises. In the first place, what is the meaning of the decree in execu- 
tion of which the houses were s )ld? In interpreting this decree, I must refqr 
to the -order of this Court, dated the 6th September 1882, upon which the 
lower Courts have relied for the purpose of holding that the decree was limited 
to such rights of the defendant-judgment-debtor in that suit as existed in the 
property hypothecated in the bond upon which the decree was passed. It is 
clear to me that that adjudication, being one between the judgment-debtor on 
the one hand and the decree-holder on the other, and having been subsequent 
nob only to the sale, but to the confirmation of the sale, cannot be binding 
uponr the auction-purchaser, the present appellant. In the next place, my 
learned brother TYRRELL and 1, who passed the order of the 6th September 
1882, had before us two questions only which were raised in that case on 
behalf of the appellant-judgment-debtor, and the respondenb-decree-holder 
was wholly unrepresented, and we were not then called upon to decide any- 
thing in relation to questions of the nature of the decree as to costs. I am 
therefore of opinion that that order cannot now be used against the present 
appellant. • 

We have now to consider what was the meaning of the decree, and ray 
interpretation of that meaning is th*e same as that of my learned brother 
Oldfield, namely, that, in regard to costs, it was a decree made personal against 
the judgment-debtor : in other words, it conferred a right upon the decree-holder 
to take out execution for the recover v of those costs, not only against the 
property hypothecated in the bond which was the basis of the suit, but also 
against thepeison and the other property of the judgment-debtor. I limit this 
observation to the order of the Court in regard to costs. What happened was, 
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that a decr66 was passod having thif double aspect, that it was so executed that- 
not only the hypotiiecated property but these two bouses also were attached^ 
and in execution they ijeere sold for about Rs. fiOO, the amount of costs being, 
ov^r Rs. 1 000. The question then is, whether such attachment and such 
proclamation of sale and the sale itself were or were not valid ? There can be 
no doubt that if the decree-holder had taken out execution as to costs^ against 
the judgment-debtor in respect of the two houses, that would have been valid ; 
and the only doubtful point is whether, the attachment having been made for 
the whole amount [464] of the decree and not for costs, and no separate 
proceedings having taken place in respect of the personal decree against the 
judgment-debtor, the sale was valid, or ah initio void, or voidable, or ineffectual 
to convey any proprietary rights to the auction-purchaser- appellant. Now I am 
anxious to say that 1 am not prepared to laydown that the method adopted by the 
decree-holder was necessarily regular or proper for the purpose of executing 
a decree of this nature. But all that is said against the attachment, against 
the notification of sale, and against the sale itself, constitutes matters falling 
und(f?r B. 312 of the Civil Procedure Code, which enables parties to object to 
confirmation of sale. And, therefore, even assuming for the purposes of argu- 
ment that the sale and the confirmation of sale^w^ere subject to the objection of 
“material irregularity in publishing or conducting" the sale, within the meaning 
of 8. 311,1 should still say ^hat a suit like the present, upon that ground alone, 
is prohibited by the last part of a, 312 Upon these grounds — the only grounds 
that can be taken on behalf of tlie plaintiff-respondent— I am of opinion that 
this suit should have been dismissed. I therefore concur in the order proposed 
by my learned brother OLDFIELD. 

Appeal allowed. 


NOTES 

(This was followed in 10 AIL, 127.1 
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The 5th March, I8S6. 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 


Bari Bahu and another Defendants 

• versus 

Gulab Chand Plaintiff.^ 

Mortgage — Annulment of settlement — Fresh settlement — Act XIX of 1873 
{Land -B even ue Act), ss. 43, 159, 165, 

A settlement of land belonging to Q, and which ho had mortgaged, having been annulled 
under s. 158 of the N.-W. P. Land- Revenue Act (XIX of 1873). the land was farmed by the 
Collector of the District under s. 159. The revenue having fallen into arrears, the Collector, 
under the same section, took the land under h#s own management. Subsequently, under 
88. 165 and 43 of the Act, the land was settled with G’s wife. 

Beld that the Court was precluded by the terms of s. 241 (f) of the Revenue Act from 
entering into the question whether the settlement was legally made by the Collector with 

♦ Second Appeal No. 19 of 1884, from a deciee of J. M. C. Steinbelt. Bsq.. District Judge 
of Banda, dated the 3rd October 1883. modifying a decree of Munshi Manmohan Lal^ 
Subordinate Judge of Banda, dated the 6th July 1883. 
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tbe wiffl of tfie mortgagor; that she must therefore be taken to r^resent such rights and 
Interests as the mortgagor possessed ; and that consequ^tly the estate was liable in her 
hands for the mortgage, and the mortgagee was entitled to olailn foreclosure against her. 

[4BB] The facts of this case are sufficientiy stated for the purposea^ of 
this report in the judgment of OiiDFIELD, J. 

fiscbu Haroda Prasad Ghose, for the Appellant. * 

The Junior Government Pleader (Babu Dtvarka Nath Banarji) and Pandit 
Ajudhia Nath, for the Respondent. 

Oldfield, J . — The plaintiff holds a mortgage with conditional sale from 
Gurdayal of his one-third share in mauza Dharwan and has brought this suit 
for foreclosure. It appears that Gurdayal and. the shareholders of the other 
two-thirds of the mauza fell into arrears of revenue, and the Government 
annulled the settlement under s. 158, Revenue Act, and under s. 159 farmed 
the mauza to the plaintiff. The plaintiff also appears to have fallen into arrears 
of revenue, and the Collector, also acting under s. 159, took the mauza under 
his management. Eventually, as the arrears could not be cleared off by kham 
management, the one-third share of Gurtlayal was, under the provisions of 
SB. 165 and 43, Revenue Act, offered to defendant Bari Bahu, wife of Gurdayal, 
as representing him. He, it appears, had become a bairagi. She satisfied the 
arrears due, Rs. 908-6-11, and a fresh settlement, was made with her. The 
claim of the plaintiff to foreclose has been resisted by her on the ground that 
the estate is not liable in her hands for the mortgage made by Gurdayal. 
Both Courts decreed the claim, and the same plea is now raised in second appeal 
before us, and is the only ground pressed in appeal. 

The plea is invalid. There is no doubt that under s. 159, Revenue Act, 
so long as a farm or kham management continues as to land the settlement of 
which has been annulled, all contracts made by the persons who immediately 
before the annulment of the settlement were in possession of the land comprised 
therein, relating to such lands, are during the term of farm or kham management 
not binding on the Collector of the District, or his agent or lessee ; but in the 
present case the term of farm and kham management ceased, and' Bari Bahu, 
the defendant, was put into possession, not as farmer, but as a proprietor with 
whom a fresh settlement has been made under ss. 165 and ^3 ; and there is 
nothing in the law by which the contracts made by her predecessor, Gurdayal, 
are not binding on her, just as they would be on him. The fact that she 
paid off revenue, or that the original settlement was [456] cancelled and a 
new one made with her for the period of the current settlement, does not relieve 
her from the obligations of contracts made by her predecessor in title. In this 
case, if the plaintiff is responsible for any of the arrears which she has satisfied, 
she may possibly have a claim against him on that account; but on that point 
I express no opinion ; but she cannot be relieved of the obligation created by the 
mortgage made by Gurdayal, Whether or not the settlement should have been • 
made with Gurdayal under s. 43 rather than with Bari Bahu does not affect 
the question before us. She was treated as proprietor, or as representing 
Gurdayal as his heir, who had by becoming a bairagi disasseciated himself 
from affairs, and was treated as civilly dead ; and in either case the estate in her 
bands is liable for the mortgage madft by Gurdayal. The appeal is dismissed 
with coats. 

Mahmood, J. —I am of the same opinion ; but as in the course of 
argument I expressed some doubt as to the view which my brother OLDFIELD 
and I now take, I wish to add a few words. It appears that the whole 
question now is, whether the plaintiff, as holder of a mortgage from Gurdayal, 
can ecforoeit in this suit as against Bari Bahu, who is admittedly in possession 
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of Iho property oioi^.gagod tlirough*.in arrangement made botwoon her and the 
Collector of the district in \vihicli the property is situated. The question seems 
to depend upon our knowing the exact legal stcitm of this lady in regard to this 
e8fc^>,te. Having carefully exaniinod the original record of the proceedings by the 
Collector* after Gurdayal fell into arrears of Government I'ovenue, I have arrived 
at the same conclusion as /ny hiarned brother OLDFIELD, namely, ilfht his 
action must bo regarded as having been takon in accordance with s. 160 of the 
Land-Revenue Act (XTX of 1873), read with s. 43 of the same Act. Of course 
fictioti so taken was one of the irieasiires for which the Legislature provided in 
fi, 150 of the Act, and jn> difhcult\ at the hearing was whether the Collector’s 
action, settling the estate with Bari Bahu, was legal. 1 still entertain con- 
siderable doubt, because 1 am*inelincd to think that s. 165 of the Revenue Act, 
read with s. 43, enables the Collector to settle land only with the proprietor, that 
term being by ordinary rules of construction understood as including those who 
represent iiirn in title. Of course, the case of a mortgage or conditional vendee 
[487] - the other persons with whom a settlement may be made, — does not 
ariscik liere. P»nfc this doubt is not a matter with which w^e are concerned. 

It may ])e tliat Gurdayal being admittedly still alive, the action the 
revenue authorities in treating him as if he was*d 0 ad and in settling the property 
with his wife, was illegal. ^ Hut in tliis case we are dealing with the matter as 
a Civil Court, and I therefore agree with mv brother OLDFIELD in holding that 
the question cannot he adjiidictitod on by us so far as regards the validity of 
the settlement made by the Collector. By reason of cl. {b) of s. 241 of the 
Revenue Act, we have no jurisdiction to enter into the merits of the matter, 
and therefore we must take it that the wife does now represent such rights 
and interests as Gurdayal possessed, and, iji consequence, he is virtually bound 
by such contracts regarding the property as he made. It is unnecessary for me 
to remark as to the eifect of the circumstance that Gurdayal himself is one of 
the defendants in the present suit. For tlieao reasons 1 concur in the order 
prjjposed liy m> brother OlDFJELD. 

Appeal dismissed. 


t7All.4B7] 

The ')th March, ISSfi. 
l^HF.SENl : 

.vL IrSTr('P*(;iJ)FIKLi) AND Mli. JUSTK’E AFahmood. 


Rum Bakh'-h Plaintiff* 

vej'sus 

I'.inna li'.il and another Defendants.'* 


fl vend /ofkef decree A jijdicaiion of transferee of decree for execution 
di sail raced IS7iit hij transferee for decretal amount — Declaratory 
^ decree-- Civil Procedme Code, ss. 2d2, 244. 

The transtcroc of a for i‘osts, associating with him the transferor, made an appli- 

cation nmioi s 232 of the Ci\il Procedure Code, to be allowed to execute the decree. The 

^Second Appeal No. 1622 of 1883, from a decree of Babu Pramoda Charan Banarji, 
tJudge of the Court of Small Causes at Agra, with powers of a Subordinate Judge, dated the 
30th Juno 1883, reversing a d<*creo of Maulvi Muhammad Fida Husain, Munsif of Agra 
dated the ISfch December 18S2. ’ 
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application waa opposed by the Judginout-dcbtor, aid was rejected, and the Court referred the 
transferee to a regular suit. Alter taking various proceedi^^gs ineffectually, he instituted a 
suit for the recovery of the sum to which he was entitled as costs Under the decree transferred 
to him. 

Ueldy that the plaintiff, as the holder of the decree by assignment, could onJ> recover the 
auioun#under it by executing the decree, and not by a separate suit ; bull that he was cntifcJcd 
to have a decree declaring that the assignment to him of the decree-holder’s rights under the 
decree was valid, and gave him a right to execute it, and that the Court’s order under s. 23‘i 
which disallowed the execution was an improper one, a suit for this relief being inaintainablo, 
for, there being no appeal from orders under s. 232, there would otherwise be no remedy , 
and that, looking at the plaint and the issues on which the parties were divided, and the 
IW81 fact that the Court which refused the phimtill’s appjication for execution, referred him 
to a regular suit, this relief might properly bo given in the present suit, 

p£!r MAHMOOD, J., that the suit was maintainable, inasmuch as the present plaintiff 
never having been accepted on the record as holder of the decree, the questions which wore 
disposed of by the Court executing the decree, as between the plaintiff and the judgiiient-debior, 
could not bo regarded as questions within s. 211 of the Civil Procedure Code. 

• 

Thh facts of this case are sufficiently states! for the purposes of this report in 
the judgment of OLDFIELD, J. • 

Mr. T. Conlan and Munshi Kashi Piasad, for the Appellant. 

Pandit Ajudhia Nath and Pandit Bishambar Nath, for the Eespondenbs. 
Oldfield, J. -It appears that the defondants-respondents instituted a suit 
against Khatta Mai and Kashi Nath on a bond for recovery of money due. 
They succeeded in the Court of First Instance and in the Lower Appellate Court, 
but their decree was set aside in appeal by the High Couit on the 8th Marcli 
1871, and their suit dismissed, and Khatta Mai and Kashi Nath obtained a 
decree for their costs. On the 17th March 1879, Kashi Nath, the sole surviv- 
ing defendant in that suit, assigneid to the plaintiff-appellant before us his right 
under the decree of the High Court to costs. On the 10th July 1879, the 
assignee plaintiff -appellant before us) associating with him Kashi Nath, 

assignor, put in an application to be allowed to execute the decree for costs. 
This application was made under s. 232, Civil Procedure Code, and w^as 
refused by the Court, and it would ajipear that the judgmenb-clebtor, that is, 
Panna Lai, defendant-respondent before us, objected to the prayer in the 
application, and the Court I'eferred the decree-holder to a regular suit. The 
plainfritf-appeJlant took various proceedings ineffectually. He appealed to the 
Judge, but his appeal was dismissed, as no appeal could lie under the provi- 
sions of the Civil Procedure Cede. He applied tobhe^High Court to revise the 
order of the Court on bis application for execution, but without success. 

He then brought a suit in the Court of Small Causes to recover the amount 
of costs ; but it w^as held that tho suit would not lie in that Court. He has now 
instituted the present suit in the Court of the Munsif of Agra to recover the sum , 
to which he was entitled as costs under the High Court decree assigned to him by 
Kashi Nath. The Court below has liold that lie can only recover tho amount by 
[489] executing the decree, and not by a separate suit. Ram I^ikhsh, plaintiff' 
has appealed against this decree. 1 am of opinion that tho plaintiff, as tbc 
bolder of the decree by assignment,* can only recover the amount under it by 
executing the decree, and not by a separate suit ; and, so far, I concur "with the 
lower Court ; but it appears to me that he is entitled to have a decree declaring 
that the assignment to him by Kashi Nath of his rights under the decree of 
this Court is a valid assignment, and gives him a ri^ht to execute it ; and that 
the Oourt‘e order under s. j332, w’bich disallowed the execution, was an impro* 
per one. A suit for this ^lief is certainly maintainable, for there is no appeal 
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from ordora under 232, Civil Procfedure Coda ; and there would be no remedy 
if a stiit was not allowed , amd looking at the plaint and the issues on which the 
parties were divided, anil the fact that the Court, which refused his application 
for execution, referred him to the Civil Court, this relief may, I think, be properly 
given in this suit, and there is no question as to the fact that the assignment 
was made by KaShi Nath in favour of the plaintiff. The decree of the Lower 
Appellate Court will be modided accordingly. The plain tiff will pay Kashi Nath's 
costs in all Courts The other parties will pay their own costs. 

Hahmood, J — I concur in the order proposed by my learned brother 
OIjDFIELD, and also in the reasons which be has given. I need only add that 
the reason why this suit is maintainable is, that the present plaintiff never 
having been accepted on the record as holder of the decree, the questions which 
were disposed of by the Court executing the decree, as between the plaintiff and 
the judgment-debtor, cannot be regarded as questions within s. 244 of the Civil 
Procedure Code. Those observations apply to the connected cases also. 

NOTES. 

[ (189S) 20 All., 639 is a similar decision. But see also (1894) 16 All., 483. ] 
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APPELLATE CEIMINAL 

The bth March, Ibbd. 

Present 

Mr Justice Brodhurst. 

Queen-Empress 

versus 

Sheo Dayal. 

Act XLV oj IbbO (Penal Code), ss 24, 25, 471 — Fraudulently using as genuine 
n forged document — “ Dishonestly “ Fraudulently,*' 

In a trial upm i oharg^, under s. 471 of the Penal Code, of fraudulently or dishonestly 
using as genuine documents known tu be forged, it was found that four forged receipts for the 
payment of rent, used by tbe priboner, bad been fabiicated in lieu of genuine receipts which 
had been lost. 

[460] Held that, with reference to tbe definitions of tbe terms ‘‘dishonestly” and 
“ fraudulently ” in ss 24 and 26 of the Penal Code, tbe prisoner, upon the facts as found, bad 
not committed tbo ofEenoe punishable under s. 471 

This was an appeal fiom an order of Mr. G. J. Nioholls, Officiating Sessions 
Judge of Azaingaih, dated the 18th November 1884, convicting the appellant 
of the ollomo ot fraudulently using as genuine a forged document. 

The appellant was convicted of fraudulently using as genuine four docu*> 
ments purporting to bo receipts for the payment of money, knowing such docu^ 
ments to be forged, tt ar>peared that the appellant, claiming to be the 
occupaucY tenant of certain land applied in the Revenue Court to recover the 
occupancy qt the land* alleging that two of the proprietors of the estate iU 
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which such land was situate, called Faiz Al?and Bamdaur l^ingh, had wrong- 
fully dispossessed him. In the course of the proceedings he produced four 
receipts for the payment of rent, which were forged. It Was in respect of these 
documents that the appellant had been convicted of an offence under s. 4?1 
of the Penal Code. 

The •assessors found as a fact, and the Sessions Judge agreed with them, 
that the forged receipts bad been fabricated in lieu of genuine receipts which 
had been lost. The assessors were of opinion, on this finding, that the appel- 
lant had committed no offence in using them as he did. The Sessions Judge 
differed with the assessors on this point, observing as follows : — It amounts 
to forgery, if the false document be made with intent to support any claim or 
title. Even if a naan has a legal claim or title to property, he wnll be guilty of 
forgery if he counterfeits documents in order to support it.” 

Munshi Kashi Prasad, for the Appellant. 

The Junior Government Pleader (Babu Dwarka Nath Banarjt), for the 

Crown. 

Brodhurst, J. — The Sessions Judge, differing from the assessors, has con- 
victed Sheo Dayal alias Sur DayaU unders. 471 of the Indian Penal Code.and has 
jsentenced him to two years’ rigorous imprisonment. In the appeal it is pointed 
out that the Judge has in his judgment recorded that the receipts " have been 
fabricated, it may be granted, in lieu of genuine receipts which have been 
lost,” and that the accused ‘'has to all appearance been cruelly [461] injured, 
and that he has met the violence and perjury of Faiz Ali and Kamdaur 
Singh by concocting new receipts to supply the want caused by his losing 
his genuine ones.” 

The Judge has observed : — “ It amounts bo forgery if the false document be 
made with intent to support any claim or title. Even if a man has a legal 
claim or title to property, he will be guilty of forgery if he counterfeits docu- 
ments in order to support it.” The Judge, apparentl>, has overlooked s. 464 of 
the Peqal Code, which shows that the “ false document ” referred to in s. 463 
must, to constitute forgery, have been made “ dishonestly or fraudulently.” 
** Dishonestly ” and fraudulently ” are defined in ss. 24 and 25 of the Penal 
Code respectively, and, with reference to those definitions, the accused, on the 
findings of the Judge, as contained in the extracts abovcf given, did not commit 
the offence of which he has been convicted. The conviction and sentence are 
therefore annulled, and the prisoner-appellant will be immediately released. 

Conviction set aside. 


NOTES. 

[ See also 5 C. W. N.. 897.] 
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FULL BENCH. 

The 7ih March, 18H6. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr, JusTitE 
Straight, Mr. Justice Oldfield, Mr. Justice 
Brodhurst, and Mb. Justice Mahmood. 

Quoen-Bmpress 

vetsiis 

Ramzan anti otliers. 

Act XLV of ItiiSO {Poial Code), ss 79, 296 — Disturbing a religious assembly — 

Muhammadan Laio — Hanalia and Shatia Schools — Bight to say ‘ amin * 

' loudly during logrship — Ac^ VI of 1871 {Bengal Civil Courts Act), 

6. 21 — Act I of 1872 {Evidence Act), s. 67 (l) — Miihamynadan 
Ecclesiastical Laic — Judictal notice. 

A mas fid was used by t^^be members of a sect of Muhammadans called the Hauifiti, 
according to whose tenets the word “ amin ” should bo spoken in a low tone of voice. While? 
the Hanifis wore at prayers, R, a Muhammadan of another sect, entered the jnasjid, and in 
the course of the prayers, according to the tenets of his sect, called out “ amin in a loud 
tone of voice. For this act ho was convicted of voluntarily disturbing an assembly engaged 
in religious worship, an offence punishable under s. 296 of the Penal Code. 

The Full Beach (MAHMOOD, J., disseutmg) ordered the case to be retried, and that in 
rc-trying it, the Magistrate sViould have regard to the following questions, namely, (1) Wa^ 
there an assembly lawfulW engaged in the performance of religious worship ? (2) Was such 
assembly, in fact, disturbed Ijy the ancu^cd? (3) Was such disturbance caused by acts and 
conduct on the part of the accused by which he mtendud to cause such disturbance, or which 
acts and conduct, al- the time of such acts and ooiidnet, he knew or believed to be *likcly to 
cause disturbance ? 

C462J Held, by ?JAHMOOD, J., that the discussion occasioned by the act of the accused 
having, presumably, taken place during the interval when the prayers were not going on, the 
assembly was not iit that time “ engaged in the performance of religious worship,” and was 
not ‘‘ disturbed ” within the moaning of s. 296 of the Penal Code ; that, iu reference to the 
terms of s of the Code, the accused did not disturb the assembly ” voluutarily that he 
was just ifioa by tlie Muhapimadan Ecclesiastical Lav/ in entering the mosque, and joining 
the congregation iu saying the word ” amin ’’ loudly if he thought fit, and his conduct fell 
within the purview of s. 79* of tho Penal Code, and wari therefore not an offence under s, 296. 
Beatty v. GiUbanks, L. R., 9 Q. B. D., 308, referred to. 

Also per MAHMOOD, J., that having regard to the guarantee given by the Legislature in 
a. 24 of Act VI of 1871 (Bengal Civil Courts Act), that the Muhammadan Law shall be 
administered lu all questions regarding any religious usage or institution,” the Court was 
bound by s. 57 (1)1 c)f Act I i)f 1872 (Evidence Act) to take judicial notice of the Muham- 
madan Ecclesiastical Law, and the rules of that law need not be proved by specific evidence, 

^otdone by a person jus- *l See. 79 .‘—Nothing is an offence which is done by any per- 
tiffed or by rmetake of fact son who is justified by law, or who, by reason of a mistake of 
believing himself justified fact and not by a reason of a mistake of law, in good faith 
by law. believes himself to be justified by law in doing it.] 

7[Sec. 67 (1) ; — The Court shall take judicial notice of the 
Pacts of which Court following facts :—(l) All laws or rule#havinfenhe force of law 
just take judicial notice. now or heretofore in force or hereafter to be in force m any 

. _r .r. -..- v « J 
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This^ was ^n applioatinn to the High Court for the ex0rci.s > of it» powers of 
revision under s. 439 of the Criminal Procedure Coiiie. It appeared tbab fche 
applicants, Ramzan, Muhammad Husain, and Abdul Rahman, were convicted 
by the Cantonment Magistrate of Benares, Major R. Annesley, by an ordpr 
dated the 25tb Septeml^er 1884, of an offence under s. 296, Indian Penal 
Code. Xhe judgment of the Cantonment Magistrate was as follows : — 

“The particulars of this case are as follow : -In inuhalla Maddanpura, 
City Benares, a large vianjid exists, generally called Alin’s viafijid, after the 
builder. Abdulla, the complainant, was left in charge of this ma,yid after 
Allu’s death, some years ago, and Ramzan, accused, is a grand-nephew of 
Allu’s, and also his son-in-law. During the montji of August 1884, Ramzan, 
who it seems had not frequented this maspd for many years, suddenly retuimed 
to it. He was accompanied by Muhammad Husain, accused, and Abdul 
Rahman, accused, and those three men r«t once began a series of annoyances 
to the assembly engaged in prayer in the masjid. The men who use 
the masjid nearly all belong to a sect called Hanifis, and Ramzan a^so 
formerly belonged to it, but has lately become a Wahabi. It appears the 
Ilanifis use the word ‘ amtn ’ yi their prayers, but say it so low that only 
a person standing very close can liear it. The Wahabis, on the contrary, 
call out ‘ amin ’ at the top of their voices, and ,by doing so in the Allu 
masjid the three accused naturally disturbed the Hanifis [468] engaged 
in prayer. The evidence for tlie prosecution is perfectly clear ; first, as 
to the fact of the three accused having entered the masjid on four succes- 
sive Fridays during August and September 1884 ; secondly, as to having 
by their behaviour disturbed the assembly at prayers ; and thirdly, as to police 
intervention being necessary, on the 22nd August 1884, to quell a disturbance 
occasioned by the accused, and which threatened to become serious. The 
witnesses are respectable persons, aiul most moderate in the views they express 
when giving evidence. They consider the presence of Ramzan and his com- 
panions not desirable in the masjid, but raise no objection to their joining tha 
worshippers as long as they cause no disturbance. Ramzan states that there 
is enmity between liim and Abdulla on account of the masjid accounts, and 
that therefore he was turned out of it on pretence of his saying ‘ amin- loudly, 
which is not objectionable to the Ilanifis, the real reagon being that Abdulla 
will not give him a statement of the masjid's income, also that he has always 
prayed ilt that masjid. The other two accused say, that on 22nd August 1884, 
they saw Ramzan being beaten and interfered wuth ; on which Abdulla and 
his party have included them iff the charge brought ^gainst Ramzan. The 
witnesses for the defence merely state that they consider that calling out 
''amin " loudly does not disturb an assembly at prayers, and yet they all state 
they only speak the word very low themselves. They also speak to the quarrel 
having originated in money matters about repairs to the masjid, and further, 
that the three accused have frequented this masjid for yeais. I note, however, 
that the only independent witness, a Hindu named Harpal, who keeps a shop 
under the masjid, states that he has been there for five years, and that only 
within the last month has Ram.^an come to the masjid, — never before. Be 
that as it may, Ramzan and his complinions, the two other accused, had not 
a shadow of an e).caoe for disturbing the people in the masjid. It is useless 
to inquire whether it is lawful or not to use the word ‘ amin* As long as by 
doing so the accused disturbed the assembly, they rendered themselves liable 
to punishment under s. 296, Indian Penal Code. If it be true that the enmity 
between Ramzan and Abdulla originated in a quarrel about the income of the 
masjid, his conduct is all the more reprehensible, for he has disturbed a large 
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number [464] of persons engaged«ia prayer, merely tq gratify his spite against 
an individual. TheCourtsof law are the proper places to settle money quarreJa 
in, and not places of' religious worship, and it is intolerable that men like 
tlje accused should he allowed to cause annoyance to a whole community. 

The Court is of opinion that Eam;5an, son of Maddar, Muhammad 
Husain, son of ‘Allahdin, and Abdul Bahrnan, son of Abdul Karim, ate guilty 
of the charge preferred against them, viz., that they voluntarily disturbed an 
assembly engaged in religious worship, thereby committing an offence punish- 
able under s. 296, Indian Penal Code ; and the Court directs that the said 
Bamzan, Muhammad Husain, and Abdul Bahman, pay a tine of twenty-five 
rupees^ each, or, in default, be rigorously imprisoned for one month.” 

The ground of this application for revision was that to pronounce the 
word ‘ amin (amen) in a loud tone during the prayers is not an offence punish- 
able under s. 296 of the Indian Penal Cods.” 

The application came for hearing before Brodhurst, J , by whom it was 
referred to a Divisional Bench. On the application coming before OLDFIELD 
and Mahmood, JJ., those learned Judges referred to the Pull Bench the qxmstion 
“ whether the facts proved in this case amount to an offence under s. 296 of 
the Indian Penal Code.” 

Mr. Amir-ud-din, fou the Applicants. 

The Public Prosecutor (Mr. C H, Hill), for the Crown. 

On the 21st February 1885, the following opinions were delivered : — 

Petheram, C. J. — Speaking for myself only, the order which I propose to 
pass in this case is, that the case be re-tried by the Magistrate, and that in 
re-trying it he should have regard to the following questions: — 

1. Was there an assembly lawfully engaged in the performance of 
religious worship ? 

2. Was such assembly in fact disturbed by Bamzan ? 

* 3. Was such disturbance caused by acts and conduct on the^ part of 

Bamzan by which he intended to cause such disturbance, or which acts and 
conduct, at the time of such acts and conduct, he knew or believed to be likely 
to cause such disturbance ? 

[465] Straight, S . — I conseixb to the proposed order, though, speaking 
for myself alone, I am not prepared to say that there is not upon tlw record 
sufficient evidence to justify a conviction. 

Oldfield. J. —I am of the same opinion. « 

Brodhurst, J. — i am of the same opinion. 

Hahmood, J. — In this case I regret I am not able to concur in, pr dissent 
from, the proposed order, because I have not yet been able to form any definite 
opinion. Under such circumstances, and considering that 1 am one of the Judges 
constituting this Bench, I should have thought that the judgment or order of 
the Court would, according to the ordinary judicial usage and practice, be 
reserved till I had an opportunity of forming an opinion in the case, and of 
placing my views before my honourable colleagues. But upon this point I 
have been overruled by the learned CMef Justice and my learned brethren, 
and *I must therefore defer to their view, though I confess — and 1 say this 
with profound respect — that the order of the majority of the Court seems to 
me to bo, under the circumstances, one of doubtful legality. In a recent 
case - The Itohilkkand and Kumaun Bank v. Bow, I.L.E.. 6 AIL. 468~I had the 
opportunity of expressing my views, in which the rest of the Bench concurred 
to the effect that it is an essential principle of judicial acts, that whan a Oouxt| 
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consisting of several Judges, hears a case, no judgment or order can be legally 
passed until all those Judges have conferred with es.ch other and made up 
their minds together. Upon this occasion, however. I must submit to the view 
of the majority of the Bench ; but 1 regret, as I said before, that I am notin 
a position to make any order in this case, and must, ex necessitate, reserve my 
judgmeirt or order till the exigencies of the business of the Court leave me 
time to form a definite opinion on this case, which, considering that none of 
the accused is undergoing the sentence of imprisonment, does not seem to me 
to be one of any especially emergent urgency 

On the 14 th March, the follov^ing opinion was delivered by Mahmood, J., 
on the question referred to the Full Bench : — * 

[466] Mahmood, J, — This case originally came on for hearing in the 
Single Bench before my lirother Beodhurst, and, in view of the peeuliaritiea 
of the question with regard to the right of wnrshipping in mosques possessed by 
Muhammadans, my learned brother referred the case to a Division Bench, of 
which, at his suggestion, nnd with the approval of the learned Chief Justioe, I 
wasjto he a member. The case was accordingly heard by a Bench consisting 
of my brother OLDFIELD and m^solf ; and, in consideration of the fact that the 
main object of the application for revision obvif'usly was to obtain an authori- 
tative ruling upon the question, and also because the aiiplicant’s counsel 
informed us that the applicants, having pa’d the fines inflicted upon them 
were not undergoing the alternative sentence of imprisonment, we referred the 
case to the Full Bench, before which the case was re-argued hy Mr. Amir-ud- 
din on behalf of the applicant'^, and the learned Public Prosecutor on behalf 
of the Crown. Upon that occasion, alter having fully heard the arguments 
on either side, I was unable to form any opinion such as could be made 
the basis of anv oider in the ca‘^e, and being desirous of consulting the original 
authorities of Muhammadan Law, I wished to reserve my order to enable me 
to tirenare a judgment in writing, as the question raised by the reference 
seemed to be far from simple, specially as, in my opinion, it turned upon*a 
very minute point of the Muhammadan Ecclesiastical Law The learned Chief 
Justice and my learned brethien, however, were able on that occasion to form 
an opinion in the case, a*'d made an order remanding the case lor re-trial on 
certain issues. My brother Straight, whilst consent! n^ to the order of re-trial, 
was inclined to the opinion that the evidence on the record was sufficient to 
justify 'the conviction. I was, however, unfortunately not able to concur in, 
or drssent from, the order for the simple reason that I had formed no definite 
opinion in the absence of tlie* authorities of Muhammadan Law, which bad 
not been cited on either side. 

Under these circumstances, it has devolved upon me now to deliver my 
judgment in the case, and I i egret that the conclusion at which I have arrived 
is ditferent from that at which the learned Chief Justice and the rest of the 
Court have done In view of this circumstance, and also because facts similar 
to those that [467] exist in this case have before now been made the subject 
of criminal prosecutions in cases which have ultimately come to this Court 
in revision, I wish to explain my reasons fully. 

The facts of the case iisdf are very simple. The mosque in question in 
this case is situate in muhalla Maddanpuia, in the city of Benares, and it was 
built hv one Ali Muhammad nhas Allu, who is stated by the prosecution to 
have billowed the doctrines of Imam Aim Hanifa, and was therefore a Hanifi. 
The prosecutor, Abdulla, is a brother-in-law of the founder of the moi-que, his 
sister having been married to Allu, and the principal accused, Eamzan, is the 
son in-law of Allu, and also otherwise related to him. The other two accused, 

4 AU.--41 


621 



LL.lt. 7 All. 468 


QUEm-JEMPKESS V. 


Mdhammad Husain' and Abdul Balunan, are persons holding religious views 
simiiiir liotiiose held by,Euilzan. 

It appears that on the 22i)d of August 1884, the three accused joined the 
oon‘gregation in the mosque, and during the prayer said the word ** omen ** 
aloud This appe^irs to hive led to a disoussion as to whether it was ri^ht to 
say the vioid aloud in prayers, and a heated argument took place,* result- 
ing in the accuse! being turned out of the mosque with the help of the 
Police, and the prosecutor prohibiting them from corning to the mosque again 
unless they renounced the rite of saying amtn ” aloud in prayers. 

On tlie Ist of September ld8!, Ab lulU and soma other persons presented 
an application to the Magistrate, deacrihing the occurrence of the22Qd August, 
and asking for the ituerlerence of the Magi-.torial autiiorities, on the ground 
that breich of ihc peace w is likely to take place by reaso i of the accused 
insisting upon saying the w ird '' amui ” aloud in prayers. No detinibe action 
appeals to have bjon taken by the Magisterial authorities on that application 
beyend sending it for inquiry to the City Inspector of Police, and matters 
seemed to have stood thus, when, on blie 20th ot September 18H4, Abdull% by 
himself filed another petition, complaining of jbhe accused, and charging them 
with “ the olTeiice c»f insulting the religion of the Hanafi i Musalmans under 
ss, 297, 298 and 352 of the Indian Penal Code. The Magistrate, after having 
examined the prosecutor and the witnesses for the prosecution, framed charges 
against the accused under s. 290 of the [468] Indian Penal Code, and alter 
having bakrn the evidence on behatt of the defence, convicted tliem under that 
seciion, and sentenced them to pay a fine of Ks. 25 each, and in default to 
undergo ligorous imprisonment for one month. 

The accused have applied for revision to this Court under s. 439 of the 
Criminal Procedure Code, on tlie ground tiiat “ to pronounce the word ^ am\n' 
in a loud tone during the prayers is not an offence punishable under s. 296 of 
the Indian Penal Code.” 

Tlie question so raised seems to me to involve mixed considerations 
the meaning of the Indian Penal Code and the Muhammadan Ecclesiastical 
Law ; lor, according to my view, the application of the former depends upon 
the interpretaiirn of the latter in connection with this case. But before 
discussing this question, *1 wish to express my views with reference to the observa- 
tion which was mide in the course ot the a«gument that this Court is not, bound 
to consider the Muhammadan Ecclesiastical Law in such cases without having the 
rules of that law proved by specific evidence li^e any other fact in a 1 t'gaiion. 
I am unahle ho accept tfliis view, because, if it is conceded that the decision of 
this case depends (as I shall presentiv endeavour to show it does depend) 
upon the interpretation of the Muhammadan Ecclesiastical Law, it is to my 
mind the duty of tins Court, and of all Courts suboidioate to it, to take judi- 
cial notice of such law. I hold that cl. (1) of 8. 57 of the Evidence Act (I of 
1872) fully covers the Muhammadan Ecclesiastical Law in such cases, because, 
wlienevot a question of civil right or the lawfulness of an act arises in a judi- 
cial proceeding, even a Criminal Court is hound, ex necessitate, to resort to the 
civil bianch of the law ; and, in a case like the present, the question being the 
right* of a Muhammadan to pray in a mosque according to his tenets, the 
question of legality or illegality would fall under the purview of the express 
guarantee given by the Legislature in s. 24 of the Bengal Civil Courts Act (VI 
of 1871), that the Muhammadan Law shall be administered with reference to 
all quefliions regarding “ any rel gious usage or institution That the appli- 
cation ot sc me cf the sections of the Indian Penal Code depends almost entirely 
npon the correct interpretation of the rules of civil Uw, cannot, in my opinioUi 
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1>e doubted ; and if it is so, the present cas^ is only another illustration of this 
£469] principle. Indeed, I am prepared to go tBe length of sjiying that, bub 
for tin's principle, the rules of the Penal Code would in many cases operate 
as a great injustice, and acts tully justified by tlie oivtJ law would constitfute 
offertoes under that Code. 1 hold the»elore that in a case like the piesent, the 
provijTuxis of 8. 56 of tlie Evidence Act fully relieve the parties from the neces- 
sity ot proving the Muhammadan Ecclesiastical Law upon the suliject, that 
that law is not to be placed upon thesatne footing with reference to tliis matter 
as any foreign law of which judicial no iv:e cannot be taken by the Courts 
in British India; and it follows tliat I can refer to the Muhammadan E clesi- 
astical Liw for the purposes of this case, notwithstanding the absence of any 
specific evidence on the rocoid regarding its rules.' 

Now, before gang further, I wish to observe that the miiri allegations on 
behalf of the prosecution, contained in the petition of the 1st September 1884, 
and in that of the 20tf} September 1SH4, relate to the condurit of the accused 
in saying the word *'amin" aloud during pi a\ era in the mosque ; that in 
the evidence for the pro-.ecufion itself the loud utterance of that word is*the 
(fttiwimen of the accusation ; that the Mag 5trate framed cliaiges under s. 296, 
Indian Penal Code, with referonee to that matter alone, disrcganling the other 
secii ms of the Indian Penal Code cited on hohalf of the prosecution ; und that 
his judgment entirely proceeds upon the view thaC the loud ut terance of the 
word“ainiit*’ during prayers constitutes a criminal offence under the circum- 
stances of this case. It is true that in the evidence for the prosecution there 
were vague allegitions as to other facts wliich might possibly have furnished 
basis for charging the accused under some other sections of the Indian Penal 
Code; but, as a mitter of fact, the Migisirate did not charge or try the accused 
under any other section, and at all events we in the Full Bench aie not 
'Concerned with the v/hole case. 

Holding these views, 1 feel mv^olf called upon, sitting as a Judge in the 
Full Bench to which the referonco has been made solely as to s. 296 of the 
liidiap Penal Code, to consider the cise for the purp >se of answering the refer- 
ence only in that aspect, leaving it to the referring Bench to decide questions 
which mav possibly arise in the case beyond the scope of thequesti'>n referred. 

[470] But bef(U’e discussing the various elements of the offence de'*cnbed 
in the section, I think it necessarv 1 1 consider whether the s tying of n?niti aloud 
in prayers is not an act which falls withm the purview of s. 79 of the Indian 
Penal *Code, which livs d )wn the elementary proposition the criminal law 
that “nothing is an offence whh-h is done by any person w^ho is justified by 
law, or who by reason of a mistake of fact and not by* reason of a mistake 
of law in good faith believes himself to be justified by law in doing it.” 

The word amhi is of Semitic origin, being used both in Arabic and Hebrew, 
and has been adopted in prayers hy Muhammadans as much as by Cliristians. 
The word does nob occur in the Kuran, but in confv>rmitv with the “ Sunna” 
■or the practice of the Prophet, it is regarded by Muhammadans as an essential 
part of the prayers, ns a word rep’-esenting earnestness in devotion. The 
word is pronounced at the end of tfie first chapter of the Knran, which consists 
of the following prayers: — “Praise be to God, the Lord of all creatures; 
the most merciful, the Kmg of the fl iv of judgment. Thee do we wor^ship, 
and of Thee do we beg assistance. Direct us in the right way, in the way of 
those to whom Thou hast been gracious; not of those against whom Thou art 
incensed, nor of those who go astray. ” 

In order to under'^tand the exact difficulty which has arisen in this case 
with reference to the word amin, it is necessary to bear in mind that Muham- 
madanism, like other religions, is divided into various sects or schools of doctrine, 
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differing from eachrofcher either in^matfers of principle or in matters of detail 
as to the minor points of rHkml “ The Musalmans who assume to themselves 
the distinctior) of orthodox, are such as maintain the most obvious interpreta- 
tion of the Kuran and the obligatory force of the traditions in oppo8i^ion to the 
innovations of the sectaries, whence they are termed Sunnis or traditionista 

* and it is their opinion alone which is admitted«to have 

any weight in the determinations of jurisprudence.’* These four schools or 
sects, of which this concise account has been given by Mr. Hamilton in the 
Preliminary Discourse of his translation of the Hedaya, were founded by the 
ionr orthodox Imams, namely, Abu [471] Hanifa, Malik, Sliafai, and Hanbal^ 
all of wJiom flomislied within the first two centuries of the Muhamn)ada,o era, 
or the eighth century of the Ghiistian era. To use the language of Mr. Hamil- 
ton again : — “ The word orthodox as here used is confined purely to a justness 
of thinking in spiritual matters, concerning which the opinions of those four 
sects perfeci.ly coincide, the differences among them relating solely to their 
expositions of tfie temporal law.” 

I have mentioned all this in ftrder to render intelligible what I am going 
to say presently regarding the Muhammadan •Hcclesinstical Law with refir- 
ence to pronouncing the word amin in prayers. All parties concerned in this 
case admittedly belong tcfthe Sunni persuasion, and the mosque in question 
belongs also to the Sunni section of the Muhammadan population. It is an 
indisputable matter of the Muhammadan Ecclesiastical Law that the word 
amin should be pronounced in prayers after the Sura-i-Fateha or the first 
chapter of the Kuran, and that the only difference of opinion among the four 
Imams is, whetlier it should be pronounced aloud or in a low voice. The 
Hedava, which is the mt)st celebrated text- book of the Hanafi school of law, 
lays down the rule in the following terms* — “When the Imam (leader in 
prayers) has said ‘ nor of those who go astray,’ he should say amin, and so should 
those who are following him in the praxers; because the Prophet has said that 

‘■when the Imam says awm, you must say amin too,’ and 

it must be said in a iow voice, because such is the tradition stated by Ibu-i- 
Masud, and also because the wmrd is the prayer, and should therefore be pro- 
nounced in n low voice.” Tlnitthis doctrine is the result of weighing the autho- 
rity of conflicting traditions is apparent from the commentary on the above 
passHgeof t he Hedaya by Ihu-i-Humam, a celebrated author of the Hanafi ^school. 
ThpSH traditions are collected in the celebrated collections of traditions {Siha) 
of Bukhari and Muslim, both equally acknowledged as accurate traditionistg 
by all the scl.o* Is of the Sunni Muhammadans. From the same traditions 
the followers oi Imam Sbaiai have evolved the doctrine that amin should be 
pronounced aloud, and the views of that school are best stated by Nawawi, a 
commentator on Sahi Mushm. The followers of the other two Imams, 
namely, Malik and H inb d, also main-[472] tain that the word amin should be 
pronounced aloud. But it is not necessary to cite authorities for this pro- 
position, bee luse their followers do not exist in British India. From what I 
have *'dready * said, it is dear that the doctrines of all the four Imams are 
regarded by Suuni Muhammadans as orthf'dox, and that the differences of 
opinion which exist between them are pure matters of detail. Indeed, in tbo 
greatest mosque in the world, namely, the Kanba itself, the followers of all 

mu® al" according to their own tenets. 

The Shafais as is apparent from the texts which I have already quoted, 
pronounce the word amin aloud in prayers, and to this no objection is or 
can he made on the ground that the practice is heterodox from a Sunni point 
of view. Indeed, the prosecutor in this very case, in his petition of the aOtb 
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September 1884, after stating that the orthodox Muhammadans are tlie fol- 
lowers of the four Imams, goes on to say that “ it the defe^ndants had been the 
followers of any one of tiie four Imams, the complainant, who is a Hanah, 
and other Muhammadans, would not have shrunk from associating v^ith 
them,’* and the giound of the complaint is stated in tfie petition to be tl)at the 
defenda^nts “ are not the followers of any of the four Iinamgp»” that “ tfiey in- 
tend t > set up a new form of worship for themselves ; ” that ** they are therefore 
no longer Muhammadans; *’ and by saying the wmrd am27z aloud rht-y “ have 
been guilty of the offence of insulting the religion of the Hanafia Mu'-almans." 
Now, unless these alleg itions are substantiated, I am of opinion that there can 
be no case against the accused under s. 296 of the Indian Penal Code. The 
prosecutor states himself and the founder of the mosque to bo a H-injifi *that is, 
the follower of'Iraam Abu Hanifa’s doctrines. One of the highest authorities 
of that school is the JJwur-i- M ukhtar, in which the strongest t^'Xt is to be 
found against saying ami/i aloud ; but the text itself falls far short of substan- 
tiating the rule of Ecclesiastical Law, upon establishing which the case for the 
prosecution in my opinion dofiends. The text is as follows : — ** Jt is in acj? >rd 
witlj the practice of the Prophet to say amin in alow voice, but the departure from 
such practice does not necessitate invalidity (of the prayer), nor a mistake, hut 
it is only a detriment.” Even this passage only relates to the erlioacy or va lidity 
of the prayer of the person who says amm aloud or ip [473] a low tone. There 
is absolutely no authority in the Han.ifia or any other of the tliree orthodox 
schools of Muhammadan Ecclesiastical Law which goes to maintain the pro- 
position that if any person in the congregation says the word nmzn aloud at the 
end of the ‘ Sura^i Fateha,'* the utterance of the word c luses the smallest itqury, 
in the religious sense, to the prayers of any otlier person in tlie congregation, 
who, according to his tenets, does not say that word aloud. It is a matter 
of notoriety that in all the Muliamrnadan countries like Turkey, Egypt, and 
Arabia itself, and Shafias go to the same mosque, and form members 

of the same congregation, and, whilst the Hanafis say the word amin in a 
low voice, the Shafias pronounce it aloud. To say that the utterance of tbe 
word ’rtm/n aloud, after the Imam has recited the Sara-i-Fatpha*' causes a 
disturbance in the prayers of a congregation, some or many of whom say the word 
in a low tone, is to contradict the express provisions (^f the Muhammadan 
Ecclesiastical Law as explained by all the four orthodoj Imams, I now psss to 
the next step in the case, namely, whether the accused in this case had the legal 
right to enter into and worship in the mosque with tlie congregation according 
to their own tenets. There is absolutely no evidence in the case to substantiate 
the accusation brought by the prosecutor against tl^em that they are “ no 
longer Muhammadans.” They call themselves “ Muhammadi,” which is the 
Arabic for “ Muhammadan,” and although the prosecutor brands them as 
Wahabis, there is nothing to prove that they belong to any heterodox sect. 
Indeed, tbe only tangible ground upon which the prosecutor objects to their 
worshipping in the mosque and calls them Wahabis is their spying the amm 
aloud — a practice which, as I said before, is commended by three out of the four 
orthodox Imams of the Sunni persuasion, and which, accordingito the doctrine 
of Imam Abu Hanifa himself, does not vitiate the prayers. Now, it is a 
fundamental principle of the Muhammadan Law of too well known to 

require the citation of authorities, that when a mosque is built and consecrated by 
public worship, it ceases to be the property of the builder and vt'sts in God (to' 
use the language of the Hedaya) “ in such a manner as subjects it 
to the rules of Divine property, whence the appropria tor’s right in it is 
extinguished, and it becomes a property of God by the advan-r474]tage of it 
resulting to his creatures.” A mosque once so consecrated cannot in any case 
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reverb to the fouoder, and every Muliammadan has the JegnI right bo enter it, flnd> 
perform devotions according to hts own tenets so long as the form of worship 
13 in accord with the recognized rules of Muhammadan Bcclesiastiowl Law. The* 
defendants therefore werefuJlv justified by law in entenng the cnosque in 
question and m joining the congregation, and they were strictly within their 
legal rights, according to the orthodox rule of the Muhammadan Ecclesiastical 
Law, in saying the word am/n aloud. 

I now proceed to consider whether, under the circumstances of this 
case, the prosecution have succeeded in substantiating an otlence under s. 296 
of the Indian Penal Code. 

ThS following seem to me to he the constituents of the corpus delicti : — 

(1) Tnab the assembly was lawfully “ engaged in the perfoimance of 
religious worship.” 

(2) That the accused caused a ** disturbance " to such assembly. 

.(3) That they caused such disturbance “ voluntarily.” 


In regard to the first point, thVe can be no doubt, and indeed there re no 
question, that tne mosque being public, the congregation was lawfully assembled 
there for the purposes of religious worship. 

The second question is not so simple, because the word “ dt^iurhance " is 
not defined in the Indian Penal Code. But I think 1 may adopt the langnsge of 
’Shaw, C.J,, in an American case cited by Mr. Bishop in his treatise on Criminal 
Law : — “ What shall constitute an interruption and disturbance of a public 
meeting or assembly cannot easily be brought within a definition applicable to 
all cases ; it must depend somewhat on the nature and character of each particular 
kind of meeting, and the purposes for which it is held, and much also on the 
usage and practice governing such meetings. As the law has not defined 
what shall be deemed an interruption and disturbance, it must be decided as 
a, question of [478] fact in each particular case; and, although it may not be 
easy to define it before hand, there is commonly no great difficulty in as- 
certaining what is a wilful disturbance in a given case. ” — (Bishop on Criminal 
Law, 6th ed., vol. 2, p. 308). In illusi rating this, the learned author, after 
giving some examples of what would cause a disturb ince, goes on to say : — 
‘ Again, among one class of religionists a solemn amen would be permissible, 
where among another class it would not be ” (p. 310) In the present case ^ have 
already said enough to show that whilst the Hanafis, who evidently form the 
majority of the eongrega^ion of this mosque, prefer to say amin in a low voice, 
there is nothing in their tenets which would vitiate their prayers if any peison 
among the congregation prefers the other equally orthodox tenet of pronouno^ 
ing tlie word aloud. There is no allegation on behalf of the prosecution that 
^ the accused either uttered the word irreverently or at an improper juncture of 
the prayers, or otherwise than in the conscientious performance of their 
devoti >ns. Nor is there any allegation to the effect that the accused pronounced 
the word amin jn a loud tone with any intention of disturbing the assembly. The 
rest of the evidence for the prosecution only goes to show that the accused, 
being earnest believers in the doctrine ot saying amin aloud, entered into a 
somewhat heated discussion with the other worshippers and employed the 
word kafir (unbeliever) to those who did not accept their doctrine upon the 
point. Purely ns a question of the weight of evidence, I hold that such a dis- 
cussion could not have taken place during the prayers, because the Muham- 
mad sn ritual absolutely prohibits the utterance of any words other than those 
of the prayors during the namaz or divine service. The prosecution itself makes 
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no RQoh allegation, and if the discussion tc^ok place befoj^e or after the service, 
though in the mosque itself, I liold that even if tjie discussion he regarded as 
a disturbance, it vsrould not fall under the purview of s. 296, Indian Penal 
Code. This view of the law is in acc ird with that adopted by ABBOTT, in 
Williams V. Gleiifs ter, cited in Hussetl on Crimes, vol. I, p. 417. In that case 
the pi^rson accused of having molested a religious assembly in a church had, 
notwitlfstanding the prohibition of the minister, stood up in his pew and read a 
notice after the Nicene Creed had been read, and whilst the minister was 
walking from [ 476 ] the com nj union table to the vestry room, and whilst 
no part of the service was actually gomgon,” It was he’d that such act, 1 aving 
been done during an interval when no part of the service was in the couise 
of being performed, and tlie party apparently supposing that he had a right 
to give the notice, he was not criminally liable. The case, however, being 
based upon a statute is only analogically applicable to the present case, and 
I cite it simply to put nay interpretation upon the phrase “engaged in the 
performance of religious worship ” as used in s. 296 of the Indian Penal Code. 
As to the merits of the present case itself upon this particular point, I have to 
observe that a Muhammadan mosque is in ^nany respects different, so far as I 
know, fiom an ordinar> Christian church ; because it is not only a place lor 
divine worship, but also intended for religious and moral teaching and discussion, 
and it is not unusual that in places where I ho Muhiynmadan community is still 
flourishing, a library and a scfiool form part of the mosque. I cannot therefore 
hold that to carry on religious discussion in a mosque, even though the majority 
of the people present at the rime do not approve of such discussion, constitutes 
a criminal offence. Tliere mav indeed be circumstances which may render 
such discussion liable to cause breach of the peace ; but in tliat case the law 
has provid**d other remedies, and, concerned as I am in the Full Bench only 
with s 296 of the Indian Penal Code, I will simply say that the remedy d«>e8 
not fall under that section. The third point relates to the meaning of the 
word “ voluntarily ” as used in s. 296 (»f the Indian Penal Code, and upon this 
point 8. 39 of the Code provides an explanation in express language. I am pf 
opinion that the evidence in this case does not prove that the accused uMered 
the word amin aloud with the intention of disturbing the rest of the congrega* 
tioD, though after the occurrence of the 22nd August 18H4, thev might have 
known that the prosacufor and his friends would object to their saying the 
word aloud. But the question is not of anv great consr'quence under my view 
of thf? case; because the accused being fully entitled by law to enter the 
mosque, to join the congregation, and to say the word omin aloud, tht*y were 
justified bv law to exercise thek right of worship witlijn the meaning of s. 79 
of the Indian Penal Code. 

[ 477 ] At the hearing of the case before the Full Bench, the learned 
Public Prosecutor laid considerable stress upon the argument that to justify 
a conviction under s. 296, Indian Penal Code, it is of no consequence whether 
the act which causes the distuibance is in itself lawful or unlawful, that the 
mere fact of the disturbance being caused to the religious assembly is sufficient 
to constitute the offence, specially as the accused in this case bad reason to 
believe that saying the word am%n might be objectionable to the prosecutor 
and his party, and might cause breach of the peace. I am unable to 
accept this view of the law, for to use the words of Field, J., in Beatty 
V. Oillhanks, L. R., 9 Q. B. D., 308. “it amounts to this, that a man 
may be convicted for doing a lawful act if he knows that his d'^ing it may 
cause another to do an unlawful act. There is no authority for such a pro- 
position.” Not only do I hold that s. 79 of the Code furnishes a full answer 
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to tha argunaent ; but that such a principle would place the minority al the mercy 
of the majority, anJ would, jn a case like this, deprive them of the right of wor- 
ship which the law distincfily confers upon them. Indeed if such a view were 
adopted, it would open the do »r for wrongful prosecution of innocent persons, 
who in the exercise of their lawful rights of worship resort to mosques for 
devotion. Such cindeed may he the case here, because there is enough in the 
evidence for the defence to raise a suspicion that the saying of amia afoud has 
been made a pretext for the prosecution with the object of preventing the 
accused from resorting to the mosque for worship, and thus to debar them from 
asking the prosecutor to render accounts of the disbursement of the incotue of 
the property belonging to the mosque, of which he states himself to be the 
mutawctlli or superintendent. Tne witnesses for the defence, who are them- 
selves Hinafis, li ivd solemnly deposed that they do n )t object to amin being 
pronounced aloud in prayers, anl their stabementa deserve weight, being in 
perfect accord with the doctrines of Imim Abu flxnifa himself. 

Having taken this vijw of the case, I re^re'', E im u iihla t) concur in the 
ordqr of re-trial pissed by tha leirnel 0 iief Ja^bici ml rny lairnerl brethren, 
and I would return the case to tha^referring Bmch with a neg itiva answjj; to 
the question referred. , 

, NOTES. 

[ The difference in the tone adopted in saying ‘ Amin * in a rnoscjue, unless it is mala 
fide and with intent to cause disturb iii<‘e, in not au offence iior a ground for civil liability : — 
(1889) 12 All., 494 F.B. 

See also (1891) 18 Cal., 448 l\ C. ; (1891) 13 All., 419 F. B. ; (1903) 35 Cal., 294 : 7 
0. L. J., 433.1 
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The 9th March, 1S85, 

Present : 

Sir W, Comer Petheham, Kt, Chief Justice, and 
Mr. Justice Straight. 


Eup Narain Plaintiff 

versus 

Awadh Prasad Defendant.” 


Pre-emption —Mortgage by condfiwnal sale — Limitation — Acquiescence — 
Equitable estoppel — Wajil)-ul-ar25 — “ Nearer 
co-sharer” 

The two joint owners of a two annas eight pies bharo in a village jointly executed two 
deeds of mortgage by conditional sale, each for a share of one ann i four pies, in favour 
respectively of R ^nd 4, co-sharers in the vilUge, and related to the von lors. In 1875, the 
conditional side in fivour of R became absolute, and he wis recorded as proprietor of half 
the share of the vendors, and obtained possess'o^ thereof. In 1882, A foreclosed his mort- 
gage, and obtained possession of Iheotherhilf share. R thereupon claimed the right to 
puroh-.so the half share si acquired by A, on the all'gation thu ho had a right of pre-emp- 
tion in respect thereof, having b *00111 > the vendee 10 1876 of the other half share, and 
M^cond Appeal No, 507 of 1 S8l, from a decree of R F 

Gorakhpur dtted the 21 st Pebru iry 18 S 4 . reversing a decree of Rai Raghunath Sahai. 
Subordinate udgo of Gorakhpur, dated the 28th June 1883 
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therefore beihg the nearer co-»harer*' of the vendors within the meaning of the 
'Ors, and also being nearer in relationship to the vendors than 4. Th« provided 

that each co-sharer was competent to transfer his own sKare, bat that, when making a 
transfer, it was incumbent on him to notify the same to his near co-sharer, and on his 
refusal, to other sharers lu the village. The Lower Appellate Court held that the plaiwtiff 
was estopped from preferring a claim to pre-emption, on the ground that ho had acquiesced 
in the ootfviitionalsalo in favour of the defendant, and also that ho had*no right to pre-emp- 
tion under the wajib-ul-arz. 

Beld that inasmuch as fiom 1875 to 1882 the only owners of the two annas eight pies 
'share were the plaintiff and the m 'rtgtg^rs, tlioy were the only co-sharers in respect of this 
'particular share, although there were other co-sh irers in the village ; that the plaintiff must 
^therefore be regarded as a “ nearer co sharer ’* of the vendors than the defendant within the 
^meaning of the wajtb-ul-arz, and th it. as such, he was entitled to claim pre-emption. 

Held also that the right of pre-emption which arose upon the sale was a new right, and 
mot the same as that which ar^so at the tune of the inirtgige, inasmuch as the waiib’-uUare 
distinctly contemplated the right of pre cmpiion as arising upon the two different events of 
mortgage and sale ; that the alleg^.d acquiescence of the plaintiff pre-einptor therefore 
occurred at a time when the right claimed by him was not yet in existence ; and»that 
consequently the claim was not barred. 

The plaintiff in tliis suit claimed to enforce a right of pre-emption. It 
appeared that on the 22nd July 1873, at the same time and place, Dhanbasi 
and Udib Naiain, who were recorded proprietors of a two annas eight pies 
s'nare in a certain village, in [479] equal shares of one anna four pies ench, 
jointly executed two deeds of inortg<igo by conditionul sale, each for a share of 
one anna four pies, in favour respectively of the plaintiff in this suit, Rup 
Narain, and of the defendant in tliis suit, Awadh Prasad, co* sharers in the 
village, and related to the vendors, the former in the twelfth degree and the 
latter in the eleventh. The moneys advanced not being repaid within the 
stipulated period, both mortgagees, in 1S74, instituted proceedings for fore- 
closure, The conditional sale in favour of Rup Narain became absolute 
towards the end of 1875, whilst that m favour of Awadh Prasad, owing to an 
irregularity in the proceedings, did not become so till nearly two yeais later 
in 1877. On the conditional sale in favour of Rup Narain becoming absolute, 
be was recorded as proprietor in respect of half the share of the vendors. In 
March 1883, Rup Narain instituted the present suit against Awadh Prasad, 
in which ho claimed the right to purchase the half shtiro of the vendors which 
the latter had acquired by foreclosure of the conditional sale in his favour, 
on the allegation that he hud the light of pre-emption in respect of such half, 
having become the vendee, iq 1875, of the other half, and being therefore 
the ** nearer co-sharer ” [hissadar karibi) of the vendors, within tlie meaning 
of the wajib-ul-arz and also being nearer in relationship to the vendors than 
the defendant. That document provided that each co-sliarer was comp tent 
to transfer his own share, but that, when making a transfer, it was incumbent 
on him to notify the same to his near co-sharer, and on his relusal, to other 
■sharers in the village, and to sell or mortgage for a reasonable sum. 

The Court of First Instance gave the plaintiff a decree enforcing the right 
•of pre-emption claimed On appeil the Lower Appellate Court reversed this 
decree, holding that under the circumstances of the case the plaintiff' was equit- 
ably estopped from preferring a claim to pre-emption, and that he had no right 
of pre-emption under the icnjib-ul-arz. Upon these points the Court observed 
as follows : — “ In the first place, it being fr-ely admitted that the plaintiff con- 
sented to the conditional sale in favour of the defendant, it may, I think, be fairly 
presumed that heacquiesced by anticipation in the possibility of such sale becom- 
ing absolute ; and secondly, his conduct after the sale had been completed raise*? 
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a E4803 still stronger presumption^of acquiesounoe, for he made nd attempt td^ 
quetttum the transfer within the period of Jimitntion which, prior to the deoi- 
fiioo of the 17th January lfe'^2 (I, L B , 4 All. 218), had always been recogni* 
aed as that governing suits for pre-emption, and but for the view taken by the 
' High Court it IS obvious that his cUim would never have been heard of. 

“Apart frotip these considerations, which, in my opinioni are suf^Jcfent to 
justify me in dismissing the plaintiff’s suit, I would point out thnt his pre- 
emptive right is at best of a very doubtful character. Blood relationship has 
no doubt been recognized aa one of the conatniient elements of the ‘ karibi his* 
sadar^* but I know of no case where such remote aflinity as that which exists 
in the present instance has been taken into account, and I do not believe it 
was evt?r intended that as between two co-sliarers tlie one related to the vendor 
in the eleventh degree should h ive any prefeience over the other i elated in the 
twelfth degree. The only remaining foundation for the plaintiff’s tlaim is,, 
therefore, that which alone thelowei Court has notictd.and on which he himself 
mainly relies, viz , his association with the vendors by virtue of his prior 
purchase. Pub a glance at the village- papers wdll show that such ass *ciation 
is purely a paper one, there being •no thokf*8 or pntlis, and the whole ar^a of 
the mahal being held jointly in anna-pie 8hai;ps. It may w’ell be questioned 
then whether the mere substitution in the record of h's name for half of A*s 
share gives B a preferentiai right to buy the remainder, and in this connection 
it should be remembered that tiio substitution oi B rather than C was due to 
an eiror in procedure for which 0 was no wise responsible.” 

The pi lintiff appealed to the High Court contending, in his grounds of appeal,. 
inter that as the share of the vendors, with the revenue assessed thereon, 
and the income and profits thereof, w’as separately recorded and he had associated 
with the vendors in such share, and was also a nearer relation of the vendors 
than the defendant, he had a right of pre-emption ; and that “ hia case being that 
after he had MS'^ociated with the vendors in the share standing in their names,, 
the rights and interests of the latter in tlio said share were transferred to the 
defendant, the vendors not having belore such transfer requested the plaintiff to- 
purchase the same, as the contract of the wuiib-id-arz required, it was useless 
to look to any [481] acquiescence on the plaintiff’s pirtof a date prior to the 
said ass'^ciation of his with the vendors and also prior to the transfer of the 
vendors’ share.” 

Mr, C. //. HdU for the Appellant. 

Pandit Ajudhta Nath, Pandit Bisharnbhar A^a//z, and Babu Jogindro Nath 
Chaudhrt, for the Respondent. 

PetheFEm, C. J. — I have arrived at the conclusion that this appeal must 
be allow^ed, and I have done so with some difficulty. The facts*, as I under-' 
stanrl them, are as follow's : — Some years ago a village was divided into shares^ 
which were held hy ]oint owmers, and the original shares were two annas eight, 
pies each. Oneof the shares belonged to two men jointly, and they, requiring 
money, mortgaged one-half of the share to the plaintiff in tfie present suit, andi 
the other half to the defendant. The mortgagors continued in possession of 
the whole share, and account^^d for interest to both mortgagees. Thia state 
of things continued till 1875, and in that year the plaintiff forechised his 
mortgage, and bought Ids half share, and obtained physical possession ofit> 
remaining in pfiysical possession as o«vner from that time. The other mort- 
gagee remained out of possesNion until 1882, so that from 1875 to 1882 the 
possession was that of the tdaintiff as owner of one-balf of the share, and of the 
mortgagors of the other half, they being joint owners of that share. In 18821 
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the defendant foreclosed his mortgage, anc^ obtained possession of the other 
half share. Upon r.his state of things the plaintiff jays : — ‘^’'1 want to buy this 
share because 1 am a nearer co-sharer than you are in respect of it, and I am 
therefore entitled to claim pre-emption." Now, prior to the second fore- 
closure, the ptesent defendant was not owner of the share ; the ownership vi^as 
in the-^mortgugois; and therefore, in regard to that share,, the owners from 
1876 to 1882 were the plainrid and the mortgagors. During that time there- 
fore they were the only co-sharers, and it follows that the plaintiff must be 
regarded as a nearer co-sharer than the defendant. This seems to me to be the 
only reasonable sense which we can attach to the term co sharer, for although 
there were other co-sharers in tlie village, these two alone were interested in 
this particular share, f think, therefore, that we must hold that the plaintiff, 
as [482] tfie nearest co-sharer, is entitled to claim pre-emption ; unless, indeed, 
it can be shott^n that his claim is too late. 

Now, if tfie right of pre-emption which arose upon the sale was a new 
one, the claim will not be barred ; but it will be, if the right which then existed 
was the same as that which aro-iO at the time of the mortgage. It appears to 
me tjpat it was a new right, because the iO(\jih-ul‘arz distinctly contemplates 
the right of pre-emption arising^upon the different events, namelv, upon the 
mortgage and sale. The point as to “standing by" depends on the same 
question. If the mortg ige and the sale gave rise, to distinct rights of pre- 
emption, the alleged atarding by occurred when the right was not in existence. 

I am therefore of opinion that the claim is not barred. The appeal must be 
allowed with costs, and the judgment of the first Court restored, with this 
exception, that the money declared by the decree of th it Court to be payable 
by the pre-emptor must be diiectod to be paid within six weeks from the date 
of the receipt of our decree by the lower Court. 

Straight, J.— 1 am of the same opinion. 

Appeal allowed. 


f 7 All 482 ] 

FULL BENCH. 

The 14th Maich, I8b5, 

• Present : 

Sir W. CoMRR Pkther\m, Kt., Chief Jqstice, Mr. Justice Straight, 
Mr. Justice Oldfield. Mr. Justice Brqdhurst and 
Mr. Justice Mahmood. 

Janki Defendant 

versus 

Girjadat and another Plaintiffs.’*^ 

Pre-emption — Sale*' — Wajih-ul-arz — Act IV of 1882 {Transfer of Property 
Act), 8. 64 — Fraudulent omission to transfer by registered instrument. 

Th© wajih-uUarz of a village gave the co-sharers a right of pre-emption in cases where 
any one of them should wish to iraii.sfer bis share wholly or partly by sale or mortgage.* 

* Second Appeal No. 200 of 1884 from a decree of Babu Mrittonjoy Mukarji, Subordinate 
Judge of Gbazi pur, dated the I9ib November 1883, affirming a decree of Maulvi Syed Zaitiul- 
abdin, Muneif of Muhammadabad, Korantadih, dated the 31st July 1883. 
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One of the co-rfiarers entered into a transaction by which he transferred the possession of bis 
share to a stranger fot Rs 300, and h«d matition of names effaatid m the Revenue Depart- 
mint, t nt in c rd( r to avoid the* right of pre-emption, the parties omitted to execute or 
register a deed of sale in respect of the transfer 

• Held by the Full Bench (MaHMOOD J , dHsenting), that the transaction gave rise to the 
right of pre emption within the meining of xhc wn )ib~ul arz ^ 

[mj Per PFTHRRAM C. J , th it the teims of the wanb ul nfzm ant that if an^ co-sharer 
transferred his right wholly or partly , the right of pre emption should arise , that, although the 
legal ii)tere‘»t in thi share wis never transferred, the ell ct of the trausiction in question was 
to transfer absolutdy the whole right of possession from the vendor to the vendee, and that it 
was thurofore such a transfer as li L in the right of pre emption 

Pei^rRAIOHr J ch it in ismiioh as the defend lilts deliberately omitted to observe the 
necessary hgil firmility of i registered instrument with the object of defe iting the pre- 
emptive right it wis very doubtful wueth i i Court of tqmty would be justified in allowing 
them to set up, and n giving effect to i defence bised upon their own intentional evasion 
of the law 

Per Oldfield iind Brodhur&T, JJ , that the fiilure of the parties to the transfer 
to c0mpl\ with the requiinn^nr« d[ s. 51^ of the Triiisfcr of Property Act (IV of 1882), as to 
the manner in which the ti>nsfer shoulcf be made, did not liter the nature of the transaction 
or affect the fact tnit a sale hid been mide, and coiTld not affect a pre emptor’s right m 
respect of it 

/cr AIahMOOD, J , that a*\ilid and perfected sile wis a condition precedent to the 
exercise of the pre e npiiva light, thif, in the pre out cis , nothing hid happened which 
could properlv be termed i“hale’ within the m inmg of the wizib ul-an ^ that the 
application £ )r mutation of names not having been registered, the pr wisions of s 64 of tbf 
Transfer of Piopertv Act prevented it from t iking effect as i sile, or passing the ownerbhip 
from the vendor to the vendee , and thit thercfoie, under the wijxb ul arz^ the right of pre- 
emption could not ari<^o 

The pla'ntiffs m tins case, alleging that fhjy were coshirers m a certain 
village, that on the 15tli August IBB^, the defendant Rimesliar Misr, in contra- 
vention of the terms of the ivajib-ul arz, sold a share of two annas and a 
fraction to the delendant Janki Misr, f >r Rs 300 , and, m or ier to avofd pre- 
emption, did not execute a sale-deod, hut g )t mutition of mines effected in 
the Revenue Department, sued lor possession of the share in quesfion, on pay- 
ment of Rs 300 , or whatever sum tlie Omit might fix The wanb-uUarz^ on 
which the suit was based, provided as f illows — “ If any one wishes to trans- 
fer his share, wholly or partlv, by sale or mortgage, he must mortgage it to 
one of the shareholders of the village, or sell it to him for the fixed price If 
they refuse to take it, or to pay a proper price, 'he is at liberty to sell or mort- 
gage It to any one he likes , shoul 1 he transfer his share to a stranger without 
giving informati )n to the sharehol lers of the villige, the transfer shall be in- 
valid ” Both t le lower Cmrts found that the s lare in question had been sold 


*L 


See 54 — “ Sale” i3 i iraustcr of owiier>.hip in oxchaiigo for a price paid or promised 
Saif ” dchntd. prommid. 


Su<h trinsft r, in tho case of tingiblo imraov<,iblo property of the value of one hundred 
Q , . ' , rupees s-nd upwards, cr in the case of a reversion or other intan- 

bi 0 ow ii e. giblo thing, cm bemideoiily by a registered lustruraent. 

In tho case of tingiblo uninovjable propi rty*of i vilue less th in one hundred lupees, 
such transfer mi> be m ido i ithcr by a registered instrument or by delivery of the property. 

D hvery Daiigiblu unmovcible prop rty tikis place when tho seller places the buyer, 
or such person as ho directs, in p issession of the piopcrty 

A cintrnct for the sale of immoveable property is a contract 
Confer a( t for sale tli it a sale of such property shall take place on terms settled 

between the parries 

It does i*ot, of itself, create any mtere-^t m or (barge on such property.] 
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Ranseshar to the (defendant Janki, a “sfrartger, ” for Rs. 300, 
and L4b4J that a sale-deed had hot been executed in-order to avoid pre-emption. 

It was urged before the Lower Appellate Court that under s. 54, of the 
Transfer of Property Act a sale of imraoveaf>le property of the VMiue of Rs. 100 
and ui&vt^ards could be made only by a reg'sfered instrument, and fhat there 
being in this case no registered instrument, there was no “ ssle, ” and thoiefore 
the right of pre-emption did not arise. Upon this point the Court observed as 
follows : — This contention cannot, in my opinion, hold water, fieeniiao, other- 
wise. it would he easy for a vendor and vendee to enter into a combination 
Buocessfullv to defeat claimants for pre-emption. The fact that the V(*ndor and 
vendee fraudulently omitted to evidence the de facto transfer by sale by a 
registered instrument cannot deprive the plaintiffs of their claim for pro-emprion.’* 

In second appeal the defendant Jnnki again contended that there was no 
“sale,” and therefore no right of pre-emption had accrued. The Divisional 
Bench (Pet^^ERaM, C.I., and MaHMOOD, J.) hearing the appeal lefened the 
case for decision to the Full Bench. 

*The Senior Gooeriiment Pleader (Lala Juala Ptasad), for the Appellant. 

Mr. G. T, Spankie, for the ’Respondents. 

The following judgments were delivered by the Full Bench : — 

Mahmood, J. ~I regret that in tins case I am unable to take the same 
view as the learned Chief Justice and fhe other members of the Court The 
suit was instituted to enforce the right of pie-ernption founded upon the specific 
terms of the tonph-nl-arz of the vdlage in wfneh the property in dispute is 
situate; and it was based on the ground that the effect of an application dated 
the 15th August I8H2 was to transfer the ownership of the property to a 
person whom, for the sake of convenience, I shall call the “vendee.” This 
application was made in the Revenue Court for inutati<m of nan oh, and its 
object was to substitute the name of the so-called vendee for that of fhe so- 
called vendor as owner of the share, on the allegation ihat the la I ter being*a 
member of the same family had an original share in this property, though his 
[485] name was not recorded. The question now before us is, u bother tl is 
transaction was of such a nature as to afford a cause of action upon which a 
suit to enforce pre-emption may he brought ? 

I.take it to be a fundament il principle relating to the exercise of the pre- 
emptive right that it cannot be enforced upon a sule which invalid and 
can take no effect, but tliat it can be enfoiced when, under a valid sale, and 
according to the rules of law, the owner has been divested of the proprietary 
title and the purchaser invested with it. This rule migfit be amply supported 
by authorities upon the Muhammadan Law of pre-emption which, as I have 
frequently said, must, by equitable analogy, be followed in cases like the 
present. It appears to me that in tlie present case nothing has happened " 
which can properly be termed a “sale ” within the meaning of tlie najib-ul- 
arz. Mr. Spankie has argued that inasmuch as the wajib-nl-at z was framed in 
1848, it must be construed with reference to the law then in fores, and not 
with reference to s. 54 of the Transfer of Pioi erty Act, which came into force 
on the Ist July 1882. It is a recognised rule oi constructir^n that the words 
used in any document must be undeistood in their cirdinarv sense, unless there 
are words suggesting a ditlerent meaning ; and although in 1848 r either the 
Transfer of Pioperty Act nor the Registration Act was in exisience, it appears 
to me that the word “sale” could not at any time have home a different n»ean- 
ing frt m that which has now been assigned to it by the Legislature— that is 
to say, “ a transfer of ownership in exchange for a price paid or piomised or 
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part par'd or part pnomised.'* Thia^is not any ne^v deBnition : it is merely a 
repetition of what has louf^bien the law. Now it may well be that in 1848 this 
** transfer of owneiship in exchange for a price'* might have been elfected 
orfilly. or by other means than that now provided; but I co ifidently ass*^rfc 
that the conception of “ sale ” and the meaning of the word has not altered. 
The law says that such a transfer, in order to cake effect, must be executed by 
a written document registered according t > the law for the time being in 
force. Section 17 ol the Registration Acc (111 of 1877), read with s. 49 of the 
same Act, leaves no douiit that if such a transaciion as that now in question 
were effeoted bv a wiitteu document, the value of the property ex eeding 
Rs. 10(J^ the document must, in order to affect [ 486 ] immoveable property, be 
registered ; beciuse s. 49 providt s th it “ no d )cument required by 8. 17 to be 
registered shall affect any immoveable property oomiirised therein, or be 
received as evidence of any transaction affecting such property, unless it has 
been registered in accordance with the prov’sions of this Act." 

Now, if the applicat’on of the I5th August 188 3 amounted to a “ sale," 
if it is obvious that, not having b^en legistered. it c )uld, not, as a matter of 
law, affect tlie propertv in suit. If the trinsiction were a mere oral mfi*“ter, 
and tfie application a mere repeticioti of it, then s. 54 of the Transfer of Pro- 
perty Act prevents it from^taking effect as a sile, or from passing tiie owner- 
ship from the vendor to the vendee, and therefore, unler the tu /;//)-wZ-are, the 
right of pre-emption cannot ause. Mr. Spankie argued that the proper inter- 
pretation of the tva}th-nL-arz is, that it gives a right of pre-emption upon trans- 
fers of all kinds, including even a transfer not of the whole of the incidents con- 
stituting ownership, but of some of those incidents only 1 cannot agiee with 
this view, because the interpretation of this wtinb-iU-nr^ must he limited to 
the words used theiein, and the only transactions there mentioned are sale '* 
and “ mortgage." The transaction now in question is neither the one nor 
the other. 

* The’O appears to be nothing in the Transfer of Property Act which 
prevents any one from entering into a contract for sale of the nature* men- 
tioned in the penultimate paragraph of s. 54 by parol or by an uniegistered 
document. It has been said that such a contract miglit be mtde the basis of 
a suit for speci6c peiforpi ince by the present vendee against the vendor ; and 
that a decree for specific performance having been obtained, it would then 
operate in derogation of the pre-omptor’s right. Now, in the first placd, such 
a contract mav never be enforced, and if it is enforced, then such a decree 
could only result in a ^sale-deed propeily executed in refeierice to s. 64, and 
whenever that was done, and a valid sale and consequent transft*r of ownership 
were effected, then, and not till then, this right of pre-emption would come 
into force. “ Contract for sale" is defined in the last part of s. 54 of the Trans- 
^ ferof Property Act, w'hich clearly lays down that such a contract “does not 
of itself, create any interest in or charge on such pro- [ 487 ] pertv," and in my 
opinion it falls under the category of “ obligation arising out of contract and 
annexed to the pwnerslnp of immoveable property" withm the meaning of the 
last two paragraphs (/nd/j Illustration) of s. 40 of that Act— an obligation which 
cannot be enforced against a transferee fear value without notice 

If a valid and perfected sale were nob a condition precedent to the exercise 
of the pro-emptive right, cmsequenc^s would follow which the law of pre* 
emption does not contemplate or provide for. In this very oise, supposing the 
so-called vendor, notwithstanding the application of the 16th August 18^2, 
(which cannot amount to an estoppel under the circumstances), continues or 

re tern into possession of the property, it is clear that the so-called vendee 
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'would have no title under the so-called ante, to enable hip) to recover posses-* 
eioiJ~the transaoiion being, by reason ol a 54 Sf the Transfer of Pr.>perfcy 
Acti ineffectual as transfer of ownership. The right of pre-emption being only 
a right of substitution, the successluJ pre-emptor's title is necessarily tlie same 
as that of the ventiee, and if the vendee to )k nothing under the sale, the pre- 
emptor can tnke nothing either ; and it follows that if the vendee could not oust 
the vendor, the pre-emptor c^uld not do so either, beciuse in b jth cas^sthe 
question would necessarily arisi whether the sile was v ilid in the sense of 
transfening ownership. Again, if notwithstanding a pre-emptive suit such as 
this, the so-called vendor, who has executed an invalid sale which does not in 
law divest him of the proprietary light, subsequently executes a valid and regis- 
tered sale-deed in favour ot a co-sharer other than the pre-emptor, or in favour 
of a purchaser for value without notice of the so-called contract for sale, it 
is difl&cultto conceive how tlie pre-emntor, who has succeeded in a suit like the 
present, could resist the claim of such puichas^^r for possession of the property. 
And the anomaly would bi^corue further prominent if such purchaser is a 
stranger,” for in that case theonlv way in which the successful pie-emntor 
like 'the present could obtain the propeity would he hy bringing an^ tlier suit, 
with respect to the vnhd sale,* for pie-empting property which ex hypoOiesi 
belongs to himse f. In my opinion, in cases hko the present llie turning point 
of tfie decision depends upon the answer to the quest! m whether the propi ietary 
title has validly passed from the vendor to the v mdeo, and [488J the pre- 
emptive suit will lie or not lie accoidmg as the answer is in the atlii mative 
or the negative. In tlie present case there is no doubt in my mind that the 
propi ietary title still vests in the so-called vendor, and ho may still deil with it 
as he likes, by sale, or mortgage, or othtiwise; and it follo'^s thertfore that no 
cause of action has arisen lor a pre-emptive suit under the wajib-ul-arz, the 
transaction of the 16th August 1BH2 being neither a sale nor n mortgage with- 
in the meaning of that document. On the other hand, even if that transaction 

is to bd treated as a contract for sale. I should s.iy that the suit was piemaiure. 

• 

For these reasons I would decree the appeal, and, reversing the decision 
of both the lower Courts, dismiss the suit with costs to be borne in all Courts 
by the respondents. 

Petheram, C.J, — T think that in this cise the right of pre-emption does 
arise, and that the judgments of the lower Couits were right. The f.icts of the 
case are very simple. A co-^-harer in a vil luge entered into a transaction for 
the sale of his share in consideraiion of Rs. 300, and in pursuance of this 
trans-iotion the lis. 300 were psiid, and the vendee obtained post-ei-sion, but no 
transfer under the Transfer ot Property Act was executed or registered, and 
consequently the legal interest was never transferred from the vendor to the 
vendee. But the vendee paid the purchase-money and got possession ; he was 
entitled to possession and to bring an action against the vendor foi specific 
performance of the contract for sale, and to obtain an actual transler of the 
legal estate, which could then be registered. These rights he might enfoice 
either at once, or, if attacked by the vendor, by way of defence and«couDtei -claim. 
The effect of the transaction was therefore that a co-sharer translei red the 
right to possession, and gave possession to the vendee. Tlie question then is— 
Does such transfer let in the right of pre-emption ? The wa)fb-uharz provides 

as follows; “ If any one of u^* wishes to transfer his share wholly or partly, 

bysaleoir mortgage, he must mortgage it to one of theshareholders ol the village, 
or sell it to him for the fixed price. If they refuse to lake it or to pay a proj^er 
price, he is at liberty to sell or mortgage it to any one he likes ; should he 
transfer bis share to a stranger without giving information to the shareholders 
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i;489} of the village, the transfer shkll be invalid/* Now, it will be observed that 
after “ partly,” the words ‘‘ by sale or mortgage ’* occur ; and those wordn were 
obviously meant to extend the effect of the preceding words, and they appear 
to ime to mean that if any co-sharer transfers his right wholly or partly, the 
right of pre-emption is to arise. The effect of the transaction now in question 
was to transfer ‘absolutely the whole right of possession to the vendno, and 
therefore it appears to me to come within the meaning of the wajih-ul^arz^ 
and to give rise to the right of pre-emption. 

Straight, J. — I am of the same opinion, and have only a few words to add. 
It has bi on found as a fa^it by both the lower Courts that the defendants iu 
this cape, the vendor and the vendee, intended the transaction between them 
to be a tran*Naction of sale, that consideration passed, and that the vendee was 
put into possession. From these facts, it seems to me, the inference is irresistible 
that they deliberately omitted to observe the necessary legal formality of a regis- 
tered instrumeiit with the obiect of defeating the pre-emptive right of the 
plaintiff. This being the case, I entertain very grave doubts whether this C^'urt, 
as a Court of equity, would be justified in allowing them to set up, and in 
giving effect to, a defence based u|iDn their own iritentional evasion of the4aw» 
and, speaking for myself, I should hesitate long before countenancing it. In 
reference to the observations made by my brother MaHMOOD in the course 
of the argument, I fail to see how, if the vendor were to sue to recover 
poss'^'ssion of the share upon tliebasisthatno written insLrumenbhad been execut- 
ed, he could succeed, because coiisid* ration having been paid and possession 
obtained, the vendee would have a good answer. As I said before, however, 
I concur with the reasoning and c >nclusion of the learned Chief Justice, and 
would dismiss the appeal with costs. 

Oldfield, J.— I am of the same opinion. The Courts below have found as a 
fact that Kimeshar was the owner of the property and transferred it to Janki 
Misr, appellant, for valu<ibl 0 consideration. Tins transaction amounts to a s.ile 
in fact, on which the nght of pre-emption corner into operation Section 64, 
Tvai afer of Pro} erty Act, no doubt rtquiies that a sale of this kmd shall be 
made by registered instrument, which has not been done in this [490] case, 
but the failure of the parties to the sale to comply with the requirement of the 
Act as to the manner in which the transf *r shall be raide by the pirbies does 
not alter the nature of the transaction, or attect the fact that a sale has been 
made, and cannot defeat a pie-omptor's right in respect to it. 1 would therefore 
dismiss the apjieal. 

Brodhurst, J, — On the findings of fact arrived at in the concurrent judg- 
ments of fch'^ lower CotU’ta, it is established thaf. Rameshar Misr sold and tians- 
ferred the share in suit to Janki Misr for Rs 300, and though, with the object 
of defeating the right of pre-emption, a do» d of sale was not executed in 
accordance with the provisions of s. 64 of the Tiansferof Property Act, there 
nevertheless was a transfer by sale, and under the the plaintiffs have 

a right of pre-emption, and consequently 1 would ditmiss the appeal with costs. 

Appeal dismissed. 


N0TE|; 

[ In (lR9t) 14 All., 33S, it was held that no right of pre-emption arises where land is 
assigned without consideration as shnnkn,fp. 

In (1894) 16 All., 344, the transaction amounted to a sale and so pre-emption was bald 
to exist. 

This case was distinguished, on facts, in (1892) 16 Mad-, 464.] 
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[ 7 All. 48D ] 

The 16th August, 1684’, 

Present ; 

Mr. Justice Stbaicht, Offg. Chief Justice, Mr. Justice OlufieliJ, 

. ^Mii. Justice Brodhurst, Mr. Justice Mahmow ani» 

Mr. Justice Duthoit. 

Bohilkhand and Kumaun Bank, Limited Plaintiff 

versus 

Row Defendant.'^ 


Minor, suit against — Civil Procedure Code, s, 443 — Majority, age of — European 
British subject not domiciled in India —Act IX of 1876 ( Majority Act ) — 
Contract — \je\\oc\~— Act IX of 1872 (Contract Act),s. 11 — Cheque- - 
LiabilHy of indorser — Act XXVI of 1881 (Negotiable 
Instruments Act), s.%. 36, 43, 

A cheque was indorsed in blank by a European British subject who, at that time, was 
under twenty years of age, and was temporarily residing, and not domiciled, in British India. 
It was subsequently dishonoured, and a suit was then brought ^by the Bank which had cashed 
the cheque, to recover the amount from the indorser and the drawer. The former alleged 
that the drawer had requested him to sign hia name to the cheque, saying that it was a mere 
matter of form, and he would not be liable for the amount, and that the bank would only cash 
the cheque when indorsed by him, and in consequence he consented to indorse it, but that ho 
did so without any intention of incurring liability as indorser, that he received no considera- 
tion, and that his indorsement was in blank, and not in favour of the Bank, and was converted 
into a special indorsement without his knowledge and consent. The Court held that, at the 
time of indorsement, the indorser was a minor under English law, and dismissed the suit on 
the ground of minority. 

Held, that, if the Court was satisfied of the fact of the defendant’s minority, it should 
have complied with the provisions of s. 443 t of the Civil Procedure Code. 

Held, that, assuming the indorser to have been sui juris, the indorsement, taken in 
conjunction with the facts proved, established a contract by which the indorser was bound 
to pay tho cheque. 

Per Straight, Offg. C. J., and DUTHOIT, J., that it was by no means clear or certain 
that there was any rule of international law recognizing XXiq lex iociconfrueftis as governing 
the capacity of the person to contract, but that, assuming such a rule to bo established, the 
specific limitation of the Indian Majority Act (IX of 1875) to “domiciled persons” necessarily 
excluded its application to European British subjects not domiciled in British India; that 
s. 11 t of the Contract Act must be interpreted as declaring that the capacity of a person in 
point of ago to enter into a binding contract was to bo determined by his own personal law 
wherever such law was to be found; that this rule was not affected by the Majority Act so 


♦First Appeal No. 60 of 1833 from a decree of T. B. Tracy, Esq., District Judge of 
Bareilly, dated the 2'^th February 1883. 

t I Sec. 443 : — Where the defendant to a suit is a minor, the Court, on being satisfied of 
the fact of his minority, shall appoint a proper person to be 
Guardian ad litem to be guardian for th'^ suit for such minor, to put in the defence for 
appointed by Court, such minor, and generally to act on his behalf in the conduct 

of the case. 

A guardian for the suit is not a guardian of person or property within the meaning of 
the Indian Majority Act, 1375, Section 3.] 

+ [Beo. 11 : — Every person is competent to contract who is of the ago of majority according 
, to the law to which he is subject, and who is of sound mind, and 
wno are competent to disqualified from contracting by anv law to which be 

is subject,] 
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temifotatity Asidmg hyxi ndt doidaioiled in British Indii», wjib$e 
capacity was still deft to ha governed by the personal law of their peisonal 
domicile ; and that such law in the case of European British subjects was the common I- w 
ofjQDgland, which recognized twenty-one as the age of majority. 

Per Oldfield, J., that by the rule of the jus gentium as hitherto understood and 
recognized in England, the lex loci would govern in respect to the capacity to cojalffact, but 
that in framing the Indian Majority Act, which was the lex loci on the subject in India, the 
Legislature would appear not to have adopted that rule, but by limiting the operation of 
the Act to persons domiciled in British India, to have intentionally excluded from its 
operation persons not domiciled there, and to have left such persons to be governed by the 
law of their domicile. 

Per BRODHUBST, J., that Act IX of 1875 was intended by the Legislature to be appli 
cable, and in fact was applicable, only to EuropeanlBritish subjects domiciled in those parts 
of India referred to in s. 1, and that to any other European British subject whose domicile 
was in England, but who was temporarily residing in any part of India above alluded to, 
the privileges and disabilities of minority attached until he had attained the age of twenty- 
one years. 

This was an appeal which was first heard by OLDFIELD and BeodhuRSJ, JJ., 
and which in consequence of a difference of opijiion between those learned Judges 
on a point of law was subsequently referred to STRAIGHT, Offg. C. J,, and 
DUTHOIT and MahMOOD, JJ., and the Judges who first heard it. The facts of 
the case are fully stated in the first judgment of OLDFIELD, J. 

The JUDGMENTS of the Judges who first heard the case were as follows 

Oldfield, J. — This is asuitby the Rohilkhand and Kumaun Bank against 
Lieutenant Row and Lieutenant Eraser, to recover the amount of a cheque 
with interest. 

[ 492 ] The cheque was drawn on the 29th April 1882, by Lieutenant 
Eraser upon Messrs. Cox and Company, in favour of Lieutenant Row or 
bearer, and indorsed in blank by Lieutenant Row, and delivered by him to 
Lieutenant Fraser, who transferred it to the Rohilkhand and Kumaun Bank, 
find the blank indorsement was converted into a special one by superscribing 
above the indorsement the words “ Pay to Rohilkhand and Kumaun Bank, 
Limited, or order.” The cheque was cashed by the Bank, and the money paid 
to Lieutenant Fraser. It was subsequently dishonoured, and notice given to 
defendants. • 

Lieutenant Fraser did not appear to defend the suit, and a decree was 
made against him ex parte. Lieutenant Row pleaded that he did not* indorse 
the cheque with the intention of incurring liability as indorser, that he received 
no consideration, an^ that his indorsement* was in blank, and notin favour 
of the Bank, and converted into a special indorsement without his knowledge 
and consent. 

There was no plea that Lieutenant Bow was a minor at the time 
he indorsed the cheque, but the Judge has found that he was at that time under 
twenty, and has held him to be a minor under English Law, and that he also 
was a minor by that law at the time the suit was proceeding, and the Judge 
considered it ‘incumbent on him to consider the fact of minority in deciding on 
his liability, and, so far as I understand his judgment, he has dismissed the 
suit on the ground of his minority, and ^because no consideration was received 
by Lieutenant Row. 

Thu appeal is instituted on the part of the Bank against the decree dismiss- 
ing the suit against Lieutenant Row. Before proceeding further I must 
observe that if the Judge was satisfied that the respondent was a minor whetii 
the suit was instituted, he should not have allowed it to proceed without steps 
being taken to have the respondent properly represented. 
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The first point which I have to consider is the question of minority ; for 
although this plea was nofc taken in the Court below, it has been a material 
ground for the Judge's decision, and it becomes necessary for me to decide it, 
both as having regard to the question of the respondent’s capacity to defedd 
the suit and the regularity of [493] the trial, and his capacity tq incur obligation 
by indorsing the cheque. 

I am of opinion that the age of majority must be determined by Act IX 
of 1875, and that as the respondent was eighteen when he indorsed the cheque 
and when the suit was instituted, ho had obtained the age of majority. Act 
IX of 1875 is the Indian Majority Act, and by its provisions the age of 
majority of British subjects domiciled in British India is eighteen’ years, 
except in cases where a guardian of a minor’s person and property has been 
or shall be appointed by any Couit of Justice, or w^here the minor is under 
the jurisdiction of any Court of Wards —exceptions which do not apply to the 
respondent. 

Act IX ol 1875 is the lex loct on the subject for British India, and was 
expressly introduced to remedy the uncortakity then existing as to the age at 
which inajoiity was obtained, ‘ 4 nd at which persons could contract and incur 
responsibilities, and to relieve persons contracting with foreigners from the 
- necessity of looking further than tho Act to ascertain the age of majority. 
The Act in teims applies to all British subjects domiciled in India, but it is 
unnecessary for us to consider whether or not the respondent’s domicile is in 
British India ; for, if it he not, ha is made subject to that law by the jus 
gentium^ by which, on grounds of mutual convenience, the ago of majority is 
to be determined by tho lex loa contractus aut actus. The rule is stated in 
Story's Conihit of Latos, 7bh ed , s. 101 (!):—“ The capacity, state, and 
condition of poisons, according to tho law of their domicile, will generally be 
regarded as to acts done, rights acquired, and contracts made, in the place of 
their domicile touching property situate therein. If those acts, rights, and 
contracts have validity there, they will be held equally valid everywhere, li 
invalid there, they will he held invalid everywhere. Section 102 (2) : — As to acts 
done, and rigiits acquiied, and contracts made in other countries, touching 
property therein, the law of the country where the acts are done, the rights 
are acqui’*ed, or the contracts are mado, will generally govern in respect to 
the capac ty, state, and condition of persons.” And s. 103 (3) : — “ Hence 
we may deduce, as a corollary, that in regard to q^:ostions of minority or 
[494] majority, corapotency or incompetency to marry, incapacities incident 
to coverture, guardiansliip, emancipation, and other jrersonal qualities and 
disabilities, the law of the domicile ot birth, or the law of any other acquired 
and fixed domicile, is not generally to govern, but the lex hci contractus aut 
actus, tho law of the place where the contract is made or the act done.” See 
also Tudor s Leading Cases on Mercantile Law, p. 228 —Don v. Lippman. The 
respondent was of age by the lex loci, and neither the contract nor the pro- 
ceedings in the lower Court are vitiated. 

It remains for me to determine the liability of the respondent. The cheque 
has admittedly been dishonoured, hut liability as indorser to the Bank, the 
bolder of the cheque, is denied on the ground that the respondent did not 
indorse the cheque with the intention to take the liability as an indorser, and 
received no consideration for it. The pleas are, however, nob maintainable. 

By s. 36 of the Negotiable Instruments Act, in the absence of any con- 
tract to the contrary, whoever indorses or delivers a negotiable instrument 
before maturity without in such indorsement expressly excluding or making 
conditional his own liabilitv. is bound therebv to ever\ subseauent holder, in 
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oa.se of dishonour the drawee, acceptor, or maker, to compensate such holder 
for any loss or damage caused to him by such dishonour, and the respondent’s 
liability is clear from his own statement of the circumstances under whiph he 
illdorsed the cheque. He states that Lieutenant Fraser brought him the 
cheque and askqd him to sign his name to it, saying that it was a merei^matter 
of form, and he would not be liable for the amount, and explaining*that the 
Bank would not cash his cheque unless it was made payable to some other 
officer, and in consequence he consented to indorse it. On his own showing, 
therefore, he indorsed the cheque with the intention of benefiting or accommo- 
dating Lieutenant Fraser, by enabling him to raise money on it by means of 
the indorsement, and he cannot escape liability to the plaintiff. It is immaterial 
that he received no consideration ; he indorsed the cheque in blank and deli- 
vered it to Lieutenant Fraser, and the Bank paid the amount to Lieutenant 
Fraser. The respondent put his name without consideration for the purpose 
of accommodating Lieuten-t495]ant Fraser, and his not receiving consideration 
affords no defence as against the Bank which gave value for the cheque — see 
s. 43, Negotiable Instruments Act. Nor does the conversion of the blank 
indorsement into a special one in favour of the Bank affect the liability of tlie 
respondent Lieutenant Bow. * 

The decree of tlie lower Court should therefore be modified and the 
appeal be decreed, and the claim be decreed against the respondent with all 
costs and interest at six per cent, from the date of the institution of the suit 
to realization. 

Brodhurst, J. — The facts of this case are contained in the judgment of 
the lower Court ; they are also fully stated in the judgment of my colleague 
Mr. Justice Oldfield, and they are not disputed, and I therefore shall not 
repeat them. 

Lieutenant Row at the time he indorsed the cheque was within two 
months of liis 20th birthday, and in June 1883, or four months after hja gave 
his evidence in this case, he became 21 years of age. He admits that Lieute- 
nant Fraser had informed him “ that the Bank would nob cash his cheque 
unless it was made payable to some other officer,” and that he nevertheless 
indorsed the cheque. He ought to have known that if the Bank would only 
cash the cheque when made payable to him and indorsed by him, his ii\dorsing 
it could not be a mere matter of form, and the result of his act was, that the 
cheque was cashed, and the Bank has been compelled to institute this suit to 
recover the amount thus paid, together with interest and costs. 

If Lieutenant Bow had attained majority at the time he indorsed the 
cheque, he by that indorsement rendered himself liable for payment of the 
amount ; and if he objected to plead minority, he should, I think, have defrayed 
the claim. 

I agree with Mr. Justice OLDFIELD, that if the Judge was satisfied that 
Lieutenant Bow was a minor, he should not have allowed the suit to proceed 
without having the minor properly represented. In fact, the Judge should, I 
think, have complied with the provisions^of s. 443 of the Civil Procedure Code. 

The Indian Majority Act No. IX of 1875 is, I am inclined to think, in- 
applicable to this case. It was not enacted to reduce the period of nonage of 
any persons - European British subjects or [496] others — residing in British 
India, but on the contrary it was enacted “ to prolong the period of nonage of 
persons domiciled in British India, and to attain more uniformity and certainty 
respecting the age of majority than now exists.” 
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A very large proportion of the European British subjects in India, and 
forming by far the most important section of that <flass are those who are not 
domiciled in the country but are only temporarily residing in it. 

Act IX of 1875 obviously applies merely to such European British sifb- 
jeots a^are domiciled in Britisli India, or in the states and dqpiinions referred 
to in s. ‘1 of the Act, and the age of majority of European British subjects 
temporarily residing in British India, but whose domicile is in England, would 
not, in my opinion, be attained until the age of 21 years, and that this was 
believed by the plaintiffs-appellants to be the case appears clear from the 
evidence of their agent, who deposed: — “ We were not aware that Lieutenant 
Row was a minor. We should nob have accepted his name had we knbwn.” 

It is often the case that British officers, shortly after they are 18 years of 
age, leave England to join British Regiments in India, and they may, and pro- 
bably often do, return to England with or without their regiments when they 
are still under 21 years of age. That such officers should be considered in India 
to have attained majority, and should subsequently, on arrival in England, be 
regarded as minors would be anomalous and. inconvenient. 

I consider, then, that Act IX of 1875 was intended by the Legislature to 
be applicable, and in fact is applicable, only to European British subjects 
domiciled in those parts of India referred to in s. 1, and that to any other 
European British subject whose domicile is in England, but who is tempo- 
rarily residing in any part of India above alluded to, the privileges and disabilities 
of minority attach until he has attained the age of 21 years. 

The law of domicile as applicable to British India is contained in Part 
II of the Indian Succession Act, No. X of 1865. 

As Act IX of 1875 is, in my opinion, inapplicable to this case, unless 
Lieutenant Row is domiciled in British India, I would r0-[497]mand the 
case to the lower Court for a finding as to the domicile of Lieutenant Row, and 
when he attained the age of majority. 

On the hearing of the case before the Full Court, 

Mr. C, H, Hill, for the Appellant. 

Mr. A. S. Reid, for the Respondent. 

The following judgments were delivered by the Court : — 

Straight, Offg. C. J., and Duthoit, J. — We understand it to be admitted 
that the defendant Row, at the time he indorsed the cheque and when the 
present suit was heard and decided, had not attained the age of 21 years. It 
therefore follows as a necessary consequence that if he Was incapable of making 
a valid and binding contract when he wrote the indorsement on the cheque, 
no suit was maintainable against him in his own person, and the proceedings 
of the Court below, in treating him as a competent party thereto, were contrary 
to law. If the Judge was satisfied, as he appears to have been, of the fact of 
his minority, it was obligatory upon him to follow the directions laid down in 
S. 443 of the Civil Procedure Code. Not having done so, the defendant Row 
was ** coTQfYti 71071 and the trial was, so far as it concerned him, abortive. 

The whole case is before us under th^, order of reference, and there is a question 
involved in it of how far, assuming the defendant Row to have been sui juris, the 
indorsement itself, taken in conjunction with the facts proved, established a 
contract by which he was bound to pay the cheque, As to this, we think it 
sufficient to say that we concur in the views expressed by OLDFlELDand Brod- 
HURST. JJ., that a liability in law was created. But it seems to us that the 
primary and crucial point which must be determined is, was the defendant 
Row, on the 29th of April 1882. when he indorsed the cheque as surety for 
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^ “Wle ol entering into . binding obligelion on 

Va \j 0 against him. Now, it will, we think, 

W WDiti^a^a, tViat prior to the passing of the Contract Act in 1872, save for 
the purposes of^spocial Acts declaring to the contrary, the Indian subjects of 
the Crown were, as regards their age of majority as affecting legaf liability^ 
governed by their own personal Jaw, that is to say, [ 498 ] Hindus by the Hindu 


Law, Muhammadans by the Muhammadan Law. So European British 
subjects, except in so far as had been affected by legislation, were, if we may accept 
the dictum of Turner and Spankie, JJ., in Hearsay v. Oirdharee Lai, Nn-W. P, 
H. 0. r«ep., 1871, p. 338, held not only in the Presidency Towns, but in the 
Mufassal, to continue minors until attaining the age of 21 years. The follow- 
ing are thoromarks upon the subject used by those two learned Judges : — “ There 
being no express enactment determining the age at which a European British 
subject is to be held to have attained majority in this country, so as to be 
capable of making a contract, we feel ourselves bound to follow the established 


rule of the Courts, and to hold tliat the privileges and disabilities of minority 
(so far as they are not removed by express enactment) attach to a European 
British subject until he has attained the age of 21 years.” Such appears to 
have been the state of the law when s. 11 of the Contract Act was passed, and 
it is therein provided that ‘‘ every person is competent to contract who is of 


the age of majority according to the law to which he is subject, and who is of 


sound mind, and is not disqualified from contracting by any law to which he is 
subject.” This was no more than a reduction into terms in the body of the 
statute of the unwritten rules which had theretofore guided and governed the 
action of the Courts. And it was admitted by the learned counsel for the 
appellant, that up to the enactment of the Indian Majority Act, 1875, twenty- 
one was the age which governed the status of majority of European British 
subjects domiciled in India. By the Indian Majority Act, 1876, it was 
declared that “every person, ” save as therein otherwise provided, “domiciled 
in British India, shall be doomed to have attained his majority when hfe shall 


have completed his age of eighteen years and not before.” This act, therefore, 
not only fixed the majority of Hindus and Muhammadans alike at eighteen, 
but applied tfio same rule to all other subjects of the Crown who were domiciled 
in British India. The words are clear and specific, and the preamble of the 
Act in terms confines its operation to “ the case of persons domiciled” in^British 


India. It was also conceded by the learned counsel for the appellant Bank, 
that tho defendant Bow, whatever his domicile was, had not a domicile in this 
country. It is, therefore, clear that, [ 499 ] standing by itself and without the 
aid of any rule of international law, the last mentioned Act cannot apply to him. 

As the argument that the lex loci contractus must determine the contractual 


capacity, it is to be observed that, though American and English authorities 
have expressed opinions on the question at variance with those of “ foreign 
jurists, who generally hold that the law of the domicile ought to govern in 
regard to the /capacity of persons to contract” (Story* s Conflict of Laws, 7th 
ed., 8. 241), two of the latest English writers on the subject seem to speak 
with uncertain sound as to whether sucl^a rule can be unreservedly laid down 
(DiceAj On Domicile, p. 177 ; Westlake's International Law, p. 46). In Udny 
V. Udny decided by the House of Lords in 1869, L. E., 1 H. L., S. Ss D., 441, 
Lord Westbury rernai-ks : — “ The political status may depend on different laws 


in different countries; whereas the civil status is governed universally by one 
single principle, namely, that of domicile, which is the criterion established 
by law for the purpose of determining civil status. For it is on this basis that 
the^personal rights of the party, that is to say, the law which determines bis 
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majority, or minority, his marriage, suooar^sion, testacy, or intestacy, must 
depend/’ And a like view was expressed by Co^TON, C.fT., in Soitomayor v. 
Z>a Ba/nos, L. R., 3 P. D., 1. It is therefore by no means so clear or certain 
that there is any rule of international law which recognises the lex loci coil” 
tractUs as governing the capacity of the person to contract ; but conceding lor 
the monjent it does, it nevertheless seems to us that the spoeific limitation of 
the provisions of the Act of 1875 to “domiciled persons ” nocopsarily excludes 
its application to European British subjects generally. For it will not, we 
think, be denied, that the Legislature of this country, had it been so minded, 
might have extended the operation of the Majority Act to all European British 
subjects indiscriminately, and irrespective of any question of domicile, upon 
the same principle as it had framed and passed Act XU I of 1874, lelatiiig to 
European British minors in certain parts of India. But it did not do so. On 
the contrary, from the introduction of the Bill in the first m stance, to the 
time of its passing into law, the obvious aim and object of the measure was to 
secure greater uniformity in the age of majority of persons domiciled in British 
India, and to raise it in [500] those cases where it was too low. It did not, 
however, profess or attempt to deal with a continually fluctuating and frequently 
changing body of persons, nayiely, European British subjects leinporarily 
residing in the country, who, to use the terms employed in s. 10 of the Indian 
Succession Act, have no “ fixed habitation ” hero « It seems to us, therefore, 
as regards such last mentioned persons, still conceding the lex loci contractus 
to be applicable to them, that the only other provision of rnduin Law which is 
germane to the matter, is the provision contained in s. 11 of the Contract Act 
already adverted to — “ Every person is competent to contract wlio is of the 
age of majority according to the law to which he is subject, and who is of 
sound mind, and is not disqualified from contracting by any law to which he 
is subject.” Applying to language its ordinary meaning, we can only interpret 
this section as declaring that the capacity of a person in point of age to enter 
into a binding contract was to be determined by his own personal law, whether 
such law was to be found in the Shastras, the Sham, the Acts of the Indian 
Legislature, or any other law, according as each particular case called for its 
application. The rule thus laid down was likely to be, and possibly proved, 
an inconvenient one in practice, and so far as persons domiciled in British 
India are concerned, it has now been corrected by Apt IX of 1875. But, as 
we have before pointed out, such last mentioned Act did not toucli persons 
tempofarily residing, but not domiciled, in Bi-itish India, and wo think that it 
must therefore be taken that their status to contract v\ as still loft to he governed 
by the law to which they were Subject, — /. e., the personal law of their personal 
domicile. Such law in the case of European British subjects is the common 
law of England, which recognizes twenty-one as the age of majority, and in 
our opinion such is the law which in the case before us, if the defendant Row’s 
domicile, or rather that of his father, was in England when he was born, must 
govern its decision. Although it is admitted that the defendant Row was not 
domiciled in British India, it is not admitted that his father, at the time of 
his birth, had his domicile in England, and wo cjnnot finally dispose of the 
matter without a distinct finding upon this point. 

We therefore remand the follovfing issue under s. 566 of the Civil Proce- 
dure Code for a finding by the lower Court : — “ What [501] was the domicile 
of the father of the defendant Row at the date of his birth ?” 

Oldfield, J. — On further consideration, I am induced to alter the opinion 
which I formed when this case came before the Divisional Bench, that the 
capacity to contract with reference to age of persons not domiciled in British India 
should be governed by the Indian Majority Act as the lex loci on t}}e subject. 
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By the rule of the jus gentium as hitherto understood and recognized in 
England, the lex loci wouldegovern in respect to the capacity to contract {Story's 
Conflict of Lazvs, 7th ed., ss. 100 to 103, and 241), and I was disposed to assume 
that the Indian Legislature had intended the same rule to have force in British 
In^dia ; but in framing the Indian Majority Act (Act IX of 1875) which is the 
lex loci on the subject in this country, the Legislature would appear not to have 
adopted that rule, but by limiting the operation of the Act to persons domiciled 
in Britisli India, to have intentionally excluded from its operation persons not 
domiciled there, and to have left such persons to be governed by the law of 
their domicile. On this view, the Act will not affect such persons. I concur 
in the order of remand proposed by my colleagues. 

BrodhuPSt, J.--At present I see no reason to doubt that the conclusions 
arrived at in my judgment of the 14th March last were correct, and I do not 
wish to add anything further than that I concur with my learned colleagues in 
remanding the case to the lower Court for a finding on the proposed issue. 

Mahmood, J. — I agree with my honourable colleagues in the view that if 
the defendant respondent Row be taken to have been S7ii juris when he indorsed 
the cheque, the facta proved in thfs case render him liable to the claim. * 

Reserving, however, for the present my opinion as to the law which would 
govern his age of majority for contractual capacity within the meaning of 
s. 11 of the Indian Contract Act (IX of 1872), I concur with my honorable 
colleagues in remanding the case to ascertain the exact domicile of the 
defendant-respondent Row. 

Cause remanded. 


[ 802 ] PRIVY COUNCIL. 

The 11th December, 1884, 

Present : 

iiORD Fitzgerald, Sir B. Peacock* Sir R. P. Collier, 

Sir R. Couch and Sir A. Hobhouse. 

Ram Dm Plaintiff 

Ve7'S7lS 

Kalka Prasad Defendant. 

[On appeal from the High Court for the Nort- Western Provinces,! 

• 

Limitation — Act IX of 1871 {Limitation Act), sch. it,, arts. 66 and 
132 — Periods respectively applicable to personal demaiids, 
and to claims charged on immoveable property. 

Tha* there is a personal liability upon an instrument charging a debt upon immoveable 
property, does not cany with it the effect that the period of limitation fixed for personal 
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demands by Act IX of 1871 is extended ; by reason of this demand be^pg, thereby, brought 
within the meaning of art. 132* of sch. i.i of that Act, whiofi applies to claims “ for money 
charged upon immoveable property.*' 

A mortgagee of lands sought, after the lapse of more than six years from the date whan 
the mortgage-money was payable, to enforce two distinct remedies, the one against the 
property fnortgaged, and the other against the mortgagor personally, ?>n the contract to 
repay the mortgage-money. 

Beld, that art. 132, above-mentioned, applied only to suits to raise money charged on 
immoveable property out of that property ; and that the twelve years’ bar did not apply to 
the personal remedy, as to which the shorter period prescribed in art, 65t of the same 
schedule applied. • 

Appeals consolidated and heard as one, from decrees (4th August 1881) 
of the High Court reversing decrees (2nd December 1880J of the District Judge 
of Farukhabad, which reversed decrees, (24th September 1880) of the Subor- 
dinate Judge of Farukhabad, and restoring the latter. 

The appellant, Bam Din, together with one Ganeah Singh, who died 
during the pendency of these appeals, jointly*instituted two suits in the Court 
of the Subordinate Judge of Farukhabad against the respondent, Kalka Prasad, 
upon two several mortgage-bonds to recover the amounts due thereon, for 
.principal and interest, out of the immoveable property thereby mortgaged, 
and also to recover the same from the mortgagor personally. 

The respondent by the first mortgage, dated the 25th January 1870, mort- 
gaged to Bam Din and Ganesh Singh, his interest in a mauza in pargana Kanauj 
to secure repayment of Bs. 1,300, with interest at one per cent, per mensem, 
on the 13th June, in that year. By the second mortgage he charged his 

f akka house in Makrannagar, pargana Kanauj, with Bs. 900, repayable in a 
SOS] year, at the same interest. By both the mortgage instruments the 
mortgagor agreed that in default of payment at due date, the mortgagees should 
be at liberty to sue for their whole money in a lump sum, from the mortgagor 
personally, as well as to realize’ it from the mortgaged property. Neither 
bonds having been paid, these suits were brought on the 2l8t and 23rd August 
1880, respectively. Besides other defences not now material, the defendant, 
in each of the suits, contended that no decree could he made against him 
personally, more than six years having elapsed from tile date of execution of 
the bonds. 

The Subordinate Judge in his judgment remarked that the suit contained 
two distinct claims; the one, -a claim against the Jmmoveahle property 


* I Art. 132 


- — 1 

Description of suit. j 

1 

Period of limi- 
tation. 

Time when period begins to run. 

For money charged upon immove-j 
able property. 

Explanation . — The allowance and 
fees called malikana and haqqs shall, | 
for the purposes of this clause, be 
deemed to be money charged upon 
immoveable property. 

Twelve years. 

• 

When the money sued for becomes 
due.] 

1 1 Art. 66 

On a single bond where a day is 
specified for payment. 

1 Three years. 

1 

The day so specified.] 


m 
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mortgaged, to which claim twelve yearn* limitation applied ; the other a claim 
against the defendant personally, to which the limitation of six years was 
applicable. He held that the latter claim was barred. The money was due 
in 1870, and the suit was brought in 1880. The decree must, therefore, be 
limited to money to be obtained by the sale of the property mortgaged ; the 
defendant's estate, not mortgaged, being exempted. • 

On appeal, the District Judge of Farukhabad reversed this decision, holding 
that in the case of a bond stipulating, not merely for the personal security of 
the debtor, but also cliarging the immoveable property mentioned therein, 
the period of limitation was twelve years under art. 132 ; and that therefore 
the decree could be not only against the mortgaged property, but also to enforce 
the personal liability. 

The High Court (Sm R. STUART, C.J., and TYRRELL, J.) held, on a 
second appeal, that in this suit the plaintiff could enforce the debt against the 
immoveable property upon which it was charged, but not against the defend- 
ant personally. Accordingly, the decree of the first Court was restored. 

On this appeal, ^ 

Mr. H. F. Doync, appeared for the Appellant, Ram Din, who proceeSed as 
surviving joint plaintiff. 

The Respondent did^not appear. 

For the appellant the question, — were the decrees, and consequently 
execution, to be limited to the mortgaged property, or to [S04] extend to the 
personal estate of the defendant — was argued. The period fixed in art. 132 
applied to the remedy, which was two-fold, the borrower having chosen to 
give a security which could only have one period of limitation, viz., the 12 
years* bar. There was but one cause of action, and to this but one rule of 
limitation could apply. Reference was made to Manmi Lai v, Pigue, 9 
B. L. R., 175, in note : 10 W. R.. 379. 

After the argument for the appellant had been hoard, their Lordships* 
•judgment was delivered by 

Lord Fitzgerald. — This is a suit instituted by the mortgagee against 
the mortgagor. He seeks to enforce a mortgage not under seal dated 
25th January 1870, by which certain property was pledged bo him for a 
mortgage debt ; he alleges that the defendant has failed to pay both principal 
and interest, and prays that the principal and interest may be enforced 
against the mortgaged property, and also by rendering the person of 
the defendant and his other property liable. Therefore, although it is a mort- 
gage suit, there aie^two distinct remedies* sought, one against the mort- 
gaged property, and the other by rendering the other property and the person 
of the defendant liable. The defendant does not dispute the mortgage. He 
raises no question as to the right of the plaintiff to have the mortgaged property 
sold, but he says that the remedy sought against him personally, and against 
his other property, is barred by the operation of the Limitation Act of 1871. 

Their Lordships turn then to see what the mortgage transaction was. It 
is very plain and very simple. The instrument recites the mortgage of certain 
property for Rs. 1,300 to the present plaintiff, that the interest should be at the 
rate of one per cent, per mensem, and tte principal and interest to be repaid at 
the end of Jaith Sambat 1927, The instrument then says. — “ I have received 
the mortgage money in full. I therefore covenant that if I fail to pay the 
principal with interest on the promised date, the mortgagees will be at liberty to 
recover through Court their whole money in a lump sum from me or the mort- 
gaged property." The mortgagor thus gives the mortgagee a pledge of certain 
fixed immoveable property, and also gives as a further security his person$)l 
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[SOS] bond or covenant. A period of nearly ten ye^ars elapifed from the time 
at which the mortgage-money with interest became payable before the suit 
was instituted. The question submitted for their Lordships’ consideration 
is, whether the lesser period of limitation, three or six years as the case m&y 
be, hasjbarred the personal remedy against the mortgagee, eyen though the 
mortgage remains in full force, as against the mortgaged property. 

Their Lordships are of opinion that the judgment of the High Court is 
correct. The Judge of the i^rimary Court held that the personal demand was 
barred. The Judge of the District Court held the contrary — that there could 
be but one period of limitation, and that was a period of 12 years, applicable 
to the mortgage of fixed property, which carried with it and gave the same 
12 years for the enforcement of the personal security. Their Lordships are 
of opinion that the District Judge is wrong in point of law. There are two 
remedies distinctly sought in the plaintiff’s petition, the one against the 
mortgaged property, the other against the person and against the other property 
of the defendant. As to the mortgaged property there is now no question. 
Their JLordships are of opinion that the Law of Limitation, which says a bond 
for money must be enforced wifchirta certain date, applies to the specific demand 
here for a personal remedy against the defendant. The plaintifif can have no 
personal remedy — his remedy against the person of mortgagor is barred, but his 
right remains to enforce his demand against the mortgaged property. As far as 
personal demands, including simple bonds, are concerned, the language of the 
Act is plain and clear. Section 4 of the Act of 1871 directs that every suit 
instituted after the period prescribed therefor in the second schedule shall be 
dismissed. The second schedule places simple money demands generally under 
the three years’ limitation, and under No. 65 the same limitation applied to a 
single bond, and under the same limitation are placed bills of exchange, arrears 
of rent, and suits by mortgagors to recover surplus from mortgagee. The six 
years’ limit embraces suits on foreign judgments and some compound registered 
securities. The 12 years’ period is made applicable principally bo suits in respect, 
of immoveable property, though it also applies to judgments and recognizances 
in India. But the counsel for the ap-[506]pellaDt relied upon the language of 
the 132nd article of the second schedule, “ For money charged upon immove- 
able property, 12 years.” His contention was that that period of 12 years 
applied to every remedy which the instrument carried with it, and gave 
12 years’ for the personal remedy against the mortgagor as well as against the 
mortgaged property. 

Looking at the previous language with reference to personal suits, and 
at the language of art. 132, their Lordships think great inconveniences and 
inconsistencies would arise if they did not read the latter as having reference 
only to suits for money charged on immoveable property to raise it out of 
that property. That seems to their Lordships what the Legislature intended, 
and they are therefore of opinion that the decision of the High Court was 
right. 

That being so, their Lordships will humbly advise Her Majesty to affirm 
the decree appealed from. There beings no appearance for the respondent here, 
there will be no costs. 

Their Lordships desire to add that their opinion on this appeal also applies 
to the separate appeal on the mortgage-bond of the 10th June 1871. 

.. Decree afirmed. 

Solicitor for the Appellant : — Mr. T. L, Wilson, 
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HOTES. 

f “ So far as money acturiily char^^ed upon immoveable property is conoerued, it is now 
settled by tbe decision of the Privy CounoiJ in v. Kalka Prasad (I.L. R. 7 All,, 602), 

that Art. 132 of Act IX of 1871 applies only to claims to raise the money out of the property 
on which it is charged. The language of art. 132 of Act XV (of 1877) is more in favour of 
this restricted construction, lb does not extend to the personal remedy on covenant for a 
debt charged on land. (Compare Sutton v. Sutton, L. R. 22 Ch. D. 511 and note the obser- 
vations of Ayyangar, J., in Rajah v. Rajah, I. L. R. (1902) 26 Mai., 6^6 at p. 714), It 
has accordingly been held that under Act XV the personal liability upon an instrument 
charging a debt upon immoveable property, must be enforced within three or six years 
according as the instrument is unregistered or registered, and that the claim to realise the 
money by a sale of the property upon which it is charged is governed by arc. 132.*’ Miira 
on Limitation, Vol. 2 p. 1099. 

Se'e also (1885j 12 Cal., 389 ; (1886) 10 Bom., 619 ; (1886) 10 Mad., 100 ; (1887) 11 Mad., 
56 ; (1895) 19 Mad., 100 ; (1889) 14 Bom., 377 (whore the limitation for personal remedy was 
held to be only three years, evidently overlooking the fact that the bond was registered.) 

See also (1886; 9 All., 158 ; (1899) 21 All., 464 ; (1911) 14 I. C. 506 : 34 All., 264 ; (1887) 
14 Cal., 730 F.B, ; (J888) 15 Cal., 542 ; (1896) 23 Cal., 397 ; (1896) 24 Cal., 281 ; (1899) 27 
Cal., 180 ; (1904) 3 C. L. J. 52 ; (1905) 33 Cal., 998 ; (1897) 22 Bom., 686 ; 846 ; (1907) 30 

Mad., 426 V C.] 

[ 7 All. 506 ] 

The J^th December, 1884, 

Present f 

Lord Fitzgerald, Sir B. Peacock, Sir R. P. Collier, 

Sir Ef. Couch and Sir A. Hobhouse. 

Earn Dayal Plaintiff 

versus 

Mahtab Singh and others Defendants. 

[On appeal from the High Court for the North-Western Provinces.) 

Irregularity in warrant of attachment preceding execution- sale — 

Aci VIII of 1859, s. 222. 

An execution-sale of the right, title, and interest in land was set aside by the Court, on 
the ground that the warrant for the execution of the decree and order of attachment of the 
property sold had not been signed by the Judge, but by the Munsarim of the Court ; and at 
a second sale the property was sold to ether purchasers, who, as well as the judgment- 
debtor, were sued by tFe purchaser at the first sale for a declaration of his right to have 
the first sale confirmed. 

The High Court having held that, with reference to s. 222 of Act VIII of 1859, the first 
sale had been rightly sot aside, an appeal to the Judicial Committee was dismissed with 
costs. * 

[507] Appeal from a decree (27th April 1881) of the High Court, I. L. R., 
3 All., 701, affirming a decree (30th June 1879) of the Subordinate Judge of 
Aligarh, whereby the appellant's suit was dismissed. The object of this suit 
was to have effect given to a purchase made by the appellant, on the 21st 
August 1876, of a portion of villages Raipur and Manipur, in the Aligarh 
district, at a sale in execution of a decree obtained by a third party against the 
first respondent, Mahtab Singh. This involved the setting aside an order of 
the District Judge of Aligarh (20th April 1877), allowing an objection of the 
judgmenl -debtor to the confirmation of the sale. 

On the I4bh September 1876, Mahtab applied to the Subordinate Judge, 
in whose Court the execution had taken place, for cancellation of the sale. The 
District Judge, to whom the application was transferred for hearing, gave judg- 
ment upon it on the 20th April 1877, setting aside the sale, and permitting 
application to be made for another sale of the property. His judgment was 
the following : — 
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The first contention on. the applicant’s partes, that fio sale, properly so 
called, took place, that is, fchab all proceedings were vitiated ab initio by the 
irregularity of the warrant of execution, which ought not only to bear the seal 
of the Court, but also ‘ shall be signed by the Judge.’ On examination, I find 
that the document in question was signed by the Munsarirp and not by the 

* Seth Har Lai Judge : an exactly similar irregularity in a notice of 

versus foreclosure, was held by the High Court in the case*^ 

niarginally noted, to vitiate all subsequent proceedings 
^ ‘ in the case. In the face of such a clear ruling, I do 

not see that it is possible to reiecfc the application to set aside the sale. The 
application is, therefore, admitted, and the sale is set aside, with pern/ission to 
the decree-holder to move for a new sale. Each party to bear his own costs.” 

At another sale, held on the 27th June 1877, certain of the respondents 
purchased the property in dispute as being that of Mahtab Singh, judgment- 
debtor ; and, thereupon, on the 15th April 1878, the appellant sued both 
Mahtab Singh and the purchasers at the second sale, to obtain a declaration of 
his right to have the sale [508] to him coijfirmed, notwithstanding the order 
of tlie 20th April 1877. 

The Subordinate Judge dismissed the suit, holding that the Judge in 
making the order of 20bh April 1877, was acting ip accordance with the pro- 
visions of s. 256 of Act VIll of 1859. The dismissal of the suit was held to 
be correct by the High Court (Oldfield and Straight, JJ.), who dismissed 
an appeal, for the reasons appearing in their judgments which were the 
following : OLDFIELD, J., said — 

“ The decision of the majority of this Court in Diwan Singh v. Bharat 
Singh, 3 AD., 206, has been pressed upon us as an authority for holding 

that the present suit is not haired by the terms of s. 257, Act VIII of 1859. 
I myself dissented from the view taken by the majority of the Court in that 
case, but I feel myself bound to accept the ruling so far as it is applicable to the 
case jDefore us. Assuming, however, that it is an authority lor holding that 
the present suit is maintainable, and we are at liberty to determine if the Judge’s 
order setting aside the sale was properly made or nob, and if not, to set 
it aside and declare plaintiffs’ right to have the sale confirmed to him, I am 
not disposed to do so, with reference to some of the grounds on which the 
Subordinate Judge proceeds. 

The fact that the order of attachment and notices of sale were not issued 
under the signature of the Judge, but of the Munsarira, as though emanating 
from him, constituted serious illegalities of procedure r orders so issued could, 
properly speaking, have no legal effect, since s. 222, Act VIII of 1859 requires 
that the warrants for execution shall be signed by the Judge, and the 
Munsarim had no power to sign them, having regard to his duties as declared 
in s. 24, Act III of 1873 (Civil Courts Act), and the orders of this Court made 
in pursuance of the provisions of s. 24. — (C. O. No. 9, 1867, No. 11, 19th 
Augnst 1870). 

Moreover the sale could not now be confirmed in plaintiff ’s favour with- 
out serious injustice to the respondents who have purchased the property from 
Mahtab Singh bona fide and for value, and to whom at the time of the sale 
Mahtab Singh was able to [509] confer a good title, since the sale at which 
plaintiff bid could not become absolute without confirmation. 

Since the date of the auction-sale also the liabilities on the property have 
been satisfied, and the state of things has materially changed, and it would be 
inequitable to allow plaintiff, after standing by for a year and permitting deal- 
ii3|g(s to be made with the property, to come in and take advantage of the change' 
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of circumstances, and obtain a property become much more valuable at the 
price he originally offered. 

I refuse, therefore, to give a declaration of his right to have the sale 
confirmed to him, and I would dismiss the appeal with costs.” 

Straight, J., said : — “ I concur with my honourable colleague, ^that the 
plaintiff’s claim should be disallowed and this appeal dismissed. I am of 
opinion that the sale in execution at which the plaintiff bought was wholly 
void, and that the absence of the signature of the Judge from the warrant and 
attachment vitiated the proceedings in execution ab initio. Thelanguageof 8.222 
of Act yill of 1859 is plain and positive, and it seems to me impossible to hold 
that the order directing attachment is not a warrant within the meaning of 
that section, whether it was directed to the nazir or other person to seize the 
moveable property of a judgment-debtor, or to the judgment-debtor himself, 
prohibiting him from alienating bis immoveable property ; it was an order 
essentially in the nature of a warrant, and as such required the Judge’s signa- 
ture under the old law. It was contended for the appellant at the hearing that 
this objection was not taken by the#judgment-debtor in the grounds upon wjiich 
be asked for cancelment of the sale, and that the Judge had no right to enter- 
tain it of his own motion. I am by no means sure that this plea has any 
foundation in fact ; for I tiiad that the Judge remarks in his judgment that the 
first contention on the appellant’s part is, ‘ that no sale, properly so called, 
took place, that is, that all proceedings were vitiated ah initio by the irregularity 
of the warrant of execution^ which ought not only to bear the seal of the 
Court, but also ‘ shall be signed by the Judge.’ ” 

" Even if this point had not been started by the judgment-debtor, I think 
it would have been competent for the Judge himself [ 810 ] to take notice of it, 
going as it does to the very root of the proceedings ; but, under any circum- 
stances, we, in a suit like the present, which practically invites us to confirm a 
sale by declaring the plaintiff’s right to have it confirmed, are in my opinion 
nbt only entitled, but bound to closelv scrutinise all the proceedings in execu- 
tion, to ascertain whether such sale was a valid and binding one. This I have 
already said it was not, and the foundation of the plaintiff’s claim therefore 
falls away. I say nothing as to his conduct in holding back until almost the 
very last moment from instituting his suit, though I am glad to think that, 
from the point of view from which I regard the case, the subsequent inpocent 
purchasers from the judgmenfc-debtor will retain the property they have not 
only bought and paid for, but the incumbrances upon which they have 
discharged ” • 

The plaintiff' appealed to Her Majesty in Council. 

For the Appellant, Mr. J . F. Leith, Q.C., and Mr. R. V. Doyne, 

For the Respondent, Mr. IJ. Cotuell. 

The case for the appellant having been opened, and argument heard to the 
effect, generally, that the irregularity must be dealt with as waived by an 
application for the postponement of the first sale made by the judgment-debtor, 
and that other matters had rendered it immaterial. 

Sir B. Peacock, referred to s. 222 fff Act VIII of 1859. 

Their Lordships concurred in an intimation that the judgment of /the High 
Court was correct, and the appeal proceeded no further. 

Appeal dismissed luith costs. 

Solicitors for the Appellant : Messrs. Ford, Banken Ford <£ Ford. 

Solicitor for the Respondents : Mr, T. L. Wilson. 
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The 22nd December, 1S86, 

Present ; 

Mr. Justice Oldfield and Mr. Justice Mah^ood. 


Duvga and another Defendants 

versus 

Jhinguri and others Plaintiffs.’^' 


Act XVIII of 1873 (N.-W, P. Bent Act), s. .9 — Sale of occupancy -rigltts with 

zamindar' s conserd — Acceptance of rent by zamindar from vendees — Act 
IX of 1872 {Contract Act), ss. 2, 23 — Estoppel — Act I of 1872 
{Evidence Act), ss. 115, 116. 

Under a deed dated in 1879 the occupancy-tenants of land in a village sold their occu* 
pancy-rights, and thezamindars instituted a suit for a declaration that the sale-deed was 
invalid under s. 9 of Act XVIII of 1873 (the N.-\V^ P. Rent Act in force in 1879), and fer 
ejectment of the vendees, who had obtained possession of the land. It was found that the 
zamindars had consented to the sale to the vendees, and received from them arrears of rent 
due on the holding by the vendors, and had recognized theni as tenants. 

Held, by OLDFIELD, J., that sales of occupancy rights wore not void under s, 9 of Act 
XVIII of 1873, when made with the consent of the landlord, that the sale which the zamin- 
dars had consented to was valid, and that, under any circumstances, they were estopped by 
their conduct from bringing a suit to set aside the sale. Umrao Begani v. The Land Mortgage 
Bank of India, I. L. R., 1 All., 547, referred to. 

Per MaHMOOD, J. — That the sale-deed was invalid with reference to the provisions of 
ss. 2 and 23 of the Contract Act, inasmuch as its object was the transfer of occupancy rights, 
which was prohibited by s. 9 of Act XVIII of 1873. Umrao Begam v. The Land Mortgage 
Bank of India, I. L. R., 1 All., 547, distinguished. 

Also per MaHMOOD, J. — That s. 115 t of the Evidence Act implies that no declaration, 
act or omission will amount to an estoppel, unless it has caused the person whom it concerns 
to alter his position, and to do this he must both believe in the facts stated or suggested by 
it, and must act upon such belief ; that in the present case it could not be said that the 
vendee was misled by the tact that the zamindars were consontihg parties to the sale-deed ; 
that henould not plead ignorance that the deed was unlawful and void ; that it had not been 
shown that he acted upon the zamindars’ agreement to take no action, so as to alter his posi- 
tion with reference to the land ; and that, under these circumstances, the zamindars were 
not estopped from maintaining that the sale-deed was invalid. 

Also^r MAHMOOD, J.— That the zamindars having accepted the vendees as tenants and 
taken rent from them, a tenancy was thereby constituted under the Rent Law ; that the 
vendees were therefore not trespassers ; and that therefore the question as to ejectment did 
not fall within the jurisdiction of the Civil Court. 

Under a deed dated the 5th July 1879, Gopal and Jai Earn, the occupancy- 
tenants of certain land in a village called Shikaripur, sold their rights in the land 
to Durga and Mahadeo the de-[512]fendaD^ i n this su it, for Es. 700. The 

* Second Appeal No. 1741 of 1883, from a decree of D, M, Gardner, Esq., District Judge 
of Benares, dated the 16th August 1883, reversing a decree of Shah Ahmad Ullah, Munsif 
of Benares,* dated the 22nd March 1883. 

t r Bee. 116 : When one person has, by his declaration, act, or omission, intentionally 

I ' ' caused or peimitted another person to believe a thing to be true 

Estoppel. and to act upon such belief, neither he nor his representative 

^ * shall be allowed in any suit or proceeding between himself and 

9Uo]i parson or his representative to deny the truth of that thing.] 
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present suit was brought by the zamindars of the village, in July 1883, for a 
declaration that the sale-dSed was invalid under s. 9 of Act XVHI of 1873, 
(the N.‘W. P. Bent Act in force in 1879), and for ejectment of the vendees, who 
had obtained possession of the land. 

The Court of^ First Instance (Munsif of Benares) dismissed the suit, on the 
ground that the plaintiffs had consented to the sale, and had recognized the 
vendees as tenants by accepting rent from them, and that Act XVIII of 1873 
did not prohibit a sale of occupancy-rights made with the consent of the 
landlord. On appeal by the plaintiffs the District Judge of Benares reversed 
the Munsif ’s decision, and decreed the claim. He did not, however, record 
any defifoite finding as to whether or not the plaintiffs had consented to or 
acquiesced in the sale. The defendants appealed to the High Court. 

The Court (Oldfield and MahMOOD, JJ.) remitted the following issues 
for trial by the Lower Appellate Court :-~ 

“ Whether the plaintiffs gave their consent, expressly or impliedly, to 
the alienation. 

“ Whether they have recogniaed the defendants as tenants.” 

Upon both these issues the Lower Appellate Court returned findings in 
the affirmative. 

On the case coming again before the Court, 

Lala Lalta Prasad^ for the Appellants. 

The Senior Oovernmeni Pleader ala Prasad), and Munshi 

Prasady for the Respondents. 

The Court (OLDFIELD and Mahmood, JJ.) delivered the following 

judgments ; — 

Mahmood, J.— 1 regret to say that in this case my brother OLDFIELD and 
I are unable to agree upon the questions of law involved. The zamindars 
contend that the sale-deed of the 5th July 1879 was voidaZ? initio, and that in 
consequence of its being void the present defendants possess no rights as 
occupancy-tenants. The prayer in the plaint is for possession of the land in 
dispute, and for the ejectment therefrom of the defendants as trespassers. The 
main question in the case is that raised by the [513] second plea in appeal : — 
"‘As the plaintiffs werej, consenting parties to the sale, and realized rent from 
the appe llants, they cannot now sue to set aside the sale.” 

In dealing with this question, we must first read the second paragraph of 
8. 9 of the Rent Act (XVIII of 1873), the effect of which was considered by a 
Divisional Bench of this Court in Umrao Beghm v. The Land Mortgage Bank 
of Indio, J. L. R., 1 All., 547, and again by a Full Bench in the same case, 
I. L. R., 2 AIL, 451, but the question did not arise in that case in precisely th6 
same shape as now. The ruling of the Court was, that s. 9 did not prevent a 
landholder from causing the sale in execution of his own decree of the occupancy- 
right of his own judgment-debtor in land belonging to himself. The judgment 
did not relate to a private transfer, but to the question whether or not the zamin- 
dar could sell the property thi ough the Court. Spankie, J., was of opinion that, 
even in the execution of a decree, the zamindar's consent could not make valid 
a transfer prohibited by s. 9. He held— ftnd I agree with him — that no ordey 
of the Court could make valid a transaction which the parties themselves could 
not privately effect ; for what can be sold in execution of a decree is only the 
rights and interests of the judgment-debtor. That case, however, is distin- 
guishable from the present, and although the judgment may contain dicta which 
seem to apply here, nothing in it is binding on us which was not essential to 
the p-T^int actually determined. There is here no question as to the 
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execution of a decree, but only as to tlSb validity of a private transfer. 
The question is, whether or not the sale-deed of the»5th July 1879, is contrary 
to law, and therefore void. I may here refer to s. 2 of the Contract Act, and 
in particular to clause [q) of that section ; — “ An agreement not enforceable ]py 
law is said to be void,” and clause (h ) — “ An agreement enforceable by law is 
a contract.” Contract,” therefore, means a valid agreement eiiforceahle by 
law. Clause [d) of the same section defines “ consideration,” and s. 23 specifies 
what considerations are lawful and what are not : — The consideration or object 
of an agreement is lawful unless it is forbidden by law ; or is of such a nature 
that, if permitted, it would defeat the provisions of any law ; oris fraudulent ; or 
involves or [514] implies injury to the person or property of another; or the Court 
regards it as immoral or opposed to public policy. In each of these cases, the 
oonsideration or object of an agreement is said to he unlawful. Every agreement 
of which the object or consideration is unlawful is void.” Lastly, s, 24 provides 
that if any part of a single consideration for one or more objects, or any one 
or any part of anyone of several considerations for a single object is unlawful, 
the agreement is void.” 

Now, the sale-deed of the 5th July l979, was undoubtedly a contract 
entered into at a time when Act* XVIII of 1873 was in force. There can be 
no doubt that its object was such as to bring it within the terms of s. 23 of the 
Contract Act, which makes the consideration of an a*greement unlawful when 
it is of such a nature that, if permitted, it would defeat the provisions of the 
law. In the Full Bench case of Gopal Pandey v. Parsotam Das, I.L.R., 5 All., 
121, I explained my own conception of the rights of an occupancy-tenant in 
these Provinces, and I expressed the opinion that this prohibition of transfer 
contained in s. 9 of the Rent Act was designed by the Legislature to prevent 
the rights of agriculturists from being shifted, and was intended for the bene- 
fit, not only of the zamindars, but also of the tenants referred to in the section. 
If this sale-deed is held to be valid, then the transfer will take place, and will 
enable the defendants to claim all the rights which the occupancy-tenants 
possessed. 

The second point before us relates to estoppel. It is said that whatever 
may be the object of the contract contained in the deed, and however illegal it 
may be, the zamindars consented to it, and cannot now ipaintain that it is void. 
The fundamental principle of estoppel is given effect to by s. 1 15 of the Evi- 
dence Act in the following terms : — “ When one person has, by his declaration, 
act, or omission, intentionally caused or permitted another person to believe a 
thing to be true, and to act uporf such a belief, neither hq nor his representative 
shall be allowed, in any suit or proceeding betw^een himself and such person or 
his representative, to deny the truth of that thing.” This implies that no 
declaration, act, or omission will amount to an estoppel unless it has caused 
the pjsrson whom it concerns to alter his position; and to do this he must 
[816] both believe in the facts stated or suggested by it, and must act upon 
such belief. The altering of his position by the person pleading estoppel is an 
essential part of the rule. In this case at most it can be said that the zamin- 
dars were consenting parties to the execution of the sale-deed. But how was 
the vendee misled by this ? He cannot plead ignorance that the deed was 
unlawful and void, because ignorance of law cannot be accepted as a plea in 
any case. But it is said that the plaintiff is estopped because he agreed to take 
no action. Here also I think it has not been shown that the vendee acted 
upon such an agreement so as to alter his position with reference to the land. 
Payment of rent may of course be evidence of tenancy, and tenancy once esta- 
blished would estop the tenant from disputing the landlord’s title. The rule 
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is codified in s. 116 of the Evidence Act ; but I am unaware of an^’ rule of law by 
which the landlotfi, under^the circumstances of this case, would be estopped by 
reason of having received rent from saying that the tan ant has derived his title 
under a conveyance opposed to the express terms of the law. What then should 
b& our decree in this case ? The first Court dismissed the claim, the Lower 
Appellate Courts has decreed it in toto. My judgment, however, is«only in 
part in the plaintiffs* favour, namely, that they are competent to maintain that 
the sale-deed is void and gives no occupancy- rights to the vendee. But tbe^ 
finding of the Lower Appellate Court upon the second issue is, that the plaintiff 
accepted the defendants as tenants, and took rent from them. Now, the taking 
of rent under such circumstances constitutes a tenancy under the Bent Law, 
and therefore the plaintifi is wrong in saying that the defendants are tres- 
passers ; and hence the question as to ejectment does not fall within the 
jurisdiction of the Civil Court. My own conclusion is, therefore, that the decree 
of the Lower Appellate Court should be upheld so far as it declares the sale- 
deed to be void, and that the suit should be dismissed so far as the claim for 
ejectment is concerned, leaving the plaintiff to his proper remedy in the 
Eevenue Court. , , 

Oldfield, J. — 1 would accept the findings of the Judge to the effect that 
the plaintiffs consented to the sale in favour of the appellants, and received 
arrears of rent due on the holding by the vendors from them, and recognized 
them as tenants. 

[516] The sale was made at the time Act XVIII of 1873 was in force, and 
sales of rights of occupancy were not void under s. 9 when made with the 
consent of the landlord. This principle was affirmed by the Full Bench of this 
Court in the case of Umrao Begam v. The Land Mortgage Bank of India^ 
I. L. B., 1 All., 547, and the sale the plaintiffs have consented to will be valid, 
but under any circumstances they are estopped by their conduct from bringing 
this suit to set aside the sale*! 

I would reverse the decree of the Lower xVppellate Court, and restore that 
Cf the first Court dismissing the suit with all costs. 


• [7AI1. M6J 

The 23rd December, 1884. 

PRESENT : 

Mb. Justice Oldfield and Mr? Justice Mahmood. 


Bhairo and others Plaintiffs 

versus 

Parmeshri Dayal and others Defendants,* 

Transfer of property — Condition restraining alienation — Inheritance — 

Act IV of 18S2 {Transfer of Property Act)^ s$. 2, 10 — Act VI of 1871 
{Bengal C4vil Courts Act), s. 24. 

In a suit for possession of certain shares in certain villages, a compromise was effected 
between the plaintiffs and B the defendant. The terms of the compromise were 

♦ Second Appeal No. 1609 of 1883, from a decree of R. T. Leeds, Esq., District Judge of 
Gorakhpur, dated the 19th May 1883, affirming a decree of Hakim Shah Rabat Ali, 
Subordinate Judge of Gorakhpur, dated the 23rd March 1882. 
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Embodied in a deed, the terms of which were (inter SJia) as follows The said B will hold 
possession as a proprietor, generation by generation, with-dlit the power of transferring in 
any shape » . . The following shares recorded in B's name shall not be tranferred or sold in 
auction in payment of any debt payable by the said JB, and in the event of their beipg 
transferred or sold, such transfer will be invalid, and the plaintiffs will then be entitled to 
set aside*tbat transfer, and to obtain possession.” B obtained possesflfeion of the shares 
allotted to him by the compromise. Subsequently, certain creditors of B attached the shares 
referred to in the deed in execution of a decree obtained against the heirs of JB for money lent 
to B on a bond, which he had executed while in possession of the shares, and in which he 
made a simple mortgage of them. The representatives of the plaiutififs in the suit in which 
the compromise was made objected to the attachment. 

Held by OLDPIBLD, J., that the deed of compromise passed an absolute estate to B and 
his heirs to which the law annexed a power of transfer, and that, in reference to s, 10 * of 
the Transfer of Property Act, the stipulation against alienation on B's part, or against sale 
by auction in execution of decrees against him, was void. 

C5171 Pet MAHMOOD, J . — That the rule contained in s. 10 of the Transfer of Property 
Act was not binding upon the Court in this case, inasmuch as the question was one of 
fluooesvon or inheritance, to be governed by s. 24 oi the Bengal Civil Courts Act ; that it 
was for those objecting to the attachmeiit to show that, under the Hindu Law, the rights of 
JB in the property ceased to exist at his death, or that his estate devolved upon them 
free of his debts ; that, the Hindu Law being silent on this subject, the principles of 
justice, equity and good conscience must be applied, to which, so far as transfer was concerned, 
effect was given by s. 10 of the Transfer of Property Act ; that the restrictions imposed 
by the deed of compromise upon B’s powers of alienating the absolute estate which it con- 
ferred upon him wore opposed to the policy of the law and could not be recognized ; and 
that B must be held to have had an absolute estate which would devolve upon his heirs, 
and which could be sold in execution of decrees for his debts. 

The Tagore Case, 9 B. L. R., 877, referred to. 


The defendants in this suit represented one Sahib Dayal and certain other 
persons, who, in 1863, brought a suit for possession of certain shares in 
certain .villages against a lady named Raghubans Kuari and Bishan Lai, who* 
was the manager of her estate. On the 7th October 1863, the parties to that 
suit executed a deed of compromise of which the part material to the purposes of 
this report was as follows : — ** In the suit instituted by Sahib Dayal Singh and 
others, plaintiffs, against Raghubans Kuari and Bishan IaI, defendants, pending 
in this Court, to obtain possession of the shares in mauza Ahrauli, etc., situate 
in pargana Dhuriapur, the plaintiffs have actually the proprietary and' heredi- 
tary rights in the shares in dispute ; and we have settled the matter as follows.” 
IThe deed then proceeded to direct a division of thef property among the 
parties in certain proportions, and continued thus] : — “ That the said Bishan 


Lai shall bold possession over the under-mentioned shares as a proprietor, 
generation by generation, without the power of transferring in any shape, such 
as mortgaging the property by taking an advance, and he is bound to pay the 
Government revenue ; but in the case of his doing any act against the said 
conditions, it will be invalid, and the other sharers will have no concern with the 
shares so allotted to the said defendant Bishan Lai ; and according to the 
division th e names are to be recorded in the kheiv at, and the right of the 

•[Sec. 10 : — Where property is transferred subject to a condition or limitation absolutely 
Condition restraining jeatraining the transferee or any person claiming under him 
alienation. parting with or disposing of his interest in the property, 

the condition or limitation is void, except in the case o ia lease 
where the condition is for the benefit of the lessor or those claiming under him : provided that 
pro^rty may be transferred to or for the benefit of a woman (not being a Hindu, Muham- 
madan or Buddhist), so that she shall not have power during her marriage to transfer or 
charge the same or her beneficial interest therein. | 
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shares so vested shall not fall the plaintiffs or any other than the male 
heirs of the said 5ishan Lcil. The following shares recorded in Bishan Lai’s 
[ 818 ] name shall not be transferred or sold in auction in payment of any debt 
payable by the said Bishan Lai ; and in the event of their being transferred or 
sold, such transfer will be invalid, and the plaintiffs will then be entitled to 
set aside that transfer, and to obtain possession.’* • * 

Upon this compromise, the Court passed a decree in favour of the plaintiffs 
to that suit for the shares allotted to them by the compromise, and dismissed 
the rest of their claim. Bishan Lai obtained possession of the shares allotted 
to him by the compromise, and while in possession of them he, on the 
27th February 1865, gave a bond to the plaintiffs in the present suit, in which 
he made a simple mortgage of the shares. This bond w^as for more than Bs. 100 
and was not registered. The obligees of the bond brought a suit against the 
heirs of Bishan Lai on the bond, and obtained a decroo. In execution of this 
decree the shares allotted to Bishan Lai by the compromise were attached. 
The defendants in the present suit, as the representatives of the plaintiffs in 
the suit in which the compromise was made, objected to the attachment. Their 
objection was allowed, and in cohsequence the present suit was brought by 
the plaintiffs to establish that the shares werd the property of Bishan Lai and 
liable for his debts. The main question raised by the suit was as to the 
interest which Bishan Bal took under tho compromise in the shares, and 
whether the shares were liable for his debts. Both the lower Courts dismissed 
the suit. The Lower Appellate Court held that the compromise transferred to 
Bishan Lai a life-interest in the shares only, and that as such an interest was 
not alienable, the condition in the compromise as to forfeiture on breach of the 
covenant against alienation was a perfectly valid one. The Court therefore held 
that the shares were not liable for the debt of the plaintiff'. 

In second appeal, the plaintiffs contended that the Lower Appellate Court 
had placed a wrong construction on the compromise, and that document con- 
veyed to Bishan Lai an absolute proprietary interest in the shares allotted to 
Him, and those shares were liable to be sold in execution of the decree* of the 
plaintiffs as the property of Bishan Lai. 

[ 819 ] Mr. T, Conlan and Munshi Sukh Barrit for the Appellants. 

Pandit Ajudhia Nath and Munshi Kashi Prasad, for the Bespondents. 

Oldfield, J. — The plaintiff' obtained a decree for money lent to one Bishan 
Lai on a bond. The decree was against the heirs of Bishan Lai. He sought 
to bring to sale in satisfaction of it the property in suit, and the respondents 
objected to tho sale, and the objection w^as allcfwed. Tho object of this suit is 
to have it declared that tho property was the property of Bishan Lai, and liable 
to be sold in satisfaction of his debt. 

It appears that this property and other property was the subject of litiga- 
tion some years ago between Bishan Lai and the respondents, and they came 
to a compromise by which this property was transferred to Bishan Lai. The 
respondents, however, allege that the terms of the arrangement placed restric- 
tions on Bishan Lai's power of transfer. I have examined the copy of the 
deed of compromise filed on which the respondents reply, and I find that it 
passes an absolute estate to Bishan Lai atid his heirs. The terms are : — ** The 
said Bishan Lai will hold possession as proprietor, generation by generation, 
(naslan bad tiasian).'' Theoe words show that he obtained an estate heritable 
according to law, to whicli the law annexes a power of transfer, and the 
stipulation against alienation on his part, or against sale by auction in execution 
of decrees against Bishan Lai, must bo held void. 1 may refer to Ashutoah 
Dutt V. Dootrja Churn ChatUrjee, 1. L. E., 5 Cal., 438, and the Tagore Case, 
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9 B. L. R., 377, and s. 10, Transfer of Property Act. The decree of the Lower 
Appellate Court is set aside, and the case remand ed^f or disposal on the merits, 

Mahmood, J. — The question raised by the facts of the present case is 
whether the property in suib is or s not liable to sale in execution of the decree 
obtained by the plaintiffs against the heirs of Bishan Lai for debts due by him. 

In the first place, wo have to consider in what way the interest of Bishan 
Lai in the property was created. To answer this question it is necessary to 
refer to the deed of compromise which ended the litigation of 1863. This 
deed is a fact of the greatest [520] importance in the case. It begins with 
the words:— “In the suib instituted by Sahib Dayal Singh and others, plain- 
tiffs, against Musammat Raghubans Kuari and Bishan Lai, defendants, pend- 
ing in the Court, to obtain possession of the shares in mauza Ahrauli 

the plaintiffs have actually the proprietary and hereditary rights in the 

shares in dispute, and have settled the matter as follows.’* That is, the first 
sentence in the deed admits, on behalf of all the parties to the suit, that the 
plaintiffs are full proprietors of the disputed property, but have entered into 
an agreement in the form of a suleh-nama as follows. The deed goes on to 
provide the manner in which the property is to be divided among the 
parties, and the last portion *of it says that certain properties are, with 
the consent of the plaintiffs, to be allotted to Bishan Lai. But then 
comes the most important clause in the suleh-hama : — “ That the said 
Bishan Lai hold possession over the under-mentioned shares as a proprietor, 
generation by generation, without the power of transferring in any shape, 
such as mortgaging the property by taking an advance sum, and he is bound 
to pay the Government revenue ; but in the case of his doing any- 
thing against the said terms, it will be invalid, and the other sharers will have 
no concern with the shares so allotted to the defendant Bishan Lai, and ac- 
cording to this decision the names are to be recorded in the khewaty and the right 
of the shares so invested would not fall to the plaintiff or any other than the male 
heir of the said Bishan Lai. The following shares recorded in Bishan Lai’s 
name ^shall nob be transferred or’ sold in auction in payment of any debt 
payable by the said Bishan Lai, and in the event of their being transfer- 
red or sold, such transfer will be invalid, and the plaintiffs will then be 
entitled to set aside such transfer and to obtain possession.” Now, this 
deed of compromise was presented to the Court with an application for a 
decree in accordance with its terms. But the Court to which the applica- 
tion was made passed the following decree : — “ According to the compromise, 
out of the property a four-pies ^laro in each of the rnauzas ” (names of mauzas 
set out) “ and a two-pies share in ” (name of mauza set*out) and a two-annas 
and eight-pies share in each of the mauzas ” (names of mauzas set out) 

“ be decreed in favour of the plaintiffs, and the rest of the claim be dismissed, 
[sai] As the parties have not written anything about costs they shall bear 
the costs in proportion to the claim decreed and dismissed.” In other words, 
the suit of the plaintiffs in 1863 was decreed to the extent of the claim less the ^ 
property given by the compromise to Bishan Lai. Then the decree went 
on to say : — “ Such passages in the compromise as are unnecessary and 
irrelevant in this case may be regarded as void and unnecessary; and having 
regard to the fact that the said passages are irrelevant to the present case, they 
have not been attested by the parties, and they are at liberty to be bound by 
the said passages or not ; the Court has nothing bo do with them.” 

Now this point occurred to me during the argument. This compromise 
was simply a petition to the Court for a decree according to its terms. The 
decretal order was ouo declining to grant the petition, and declaring the 


357 



' . ' I if , , 

i<L.R. t lU. 62^ BSAIRO &0. V. plBUiSBBi DAYAij ^0. [1^] 

' ' / * 
compromise ineffectual so far as concerned the estate conferred by it on Bishan 
Lai. I aai inolined to thi^nk that this oiroumstaDoe might be sufficient to 
justify the plaintiffs' claim. £ut I do not wish to base my judgment on 
that ground. Even if the compromise simply represented the terms of a 
previous oral agreement, I should still hold that the present appeal must prevail* 
Giving the greatest benefit to the position of the defendants-respofldents, 
we have to consider whether this is a question of succession or inheritance 
within the meaning of s. 24 of the Bengal Civil Courts Act (VI of 1871). I 
think that it is, because the question is, on the death of Bishan Lai, what 
estate devolved on the present respondents. The law which governs such a 
questioq as this is contained in s. 24 of the Bengal Civil Courts Act. I think 
that it was for the respondents to show that, under the Hindu Law of succeg* 
sion and inheritance, the rights of Bishan Lai in the property in dispute 
ceased to exist at his death, or that his estate devolved upon them free of 
liabilities for his debts. 

No authority was cited in support of this opinion, and therefore, this 
being a question of succession, anc^ the Hindu Law being silent on the subject, 
we must decide in accordance with the principles of justice, equity, and good 
conscience referred to in s. 24 of the Bengal Civil Courts Act. In order to 
ascertain what is the rule of justice, equity, and good conscience in the 
pre- [622] sent case, the principles of jurisprudence are the best guide that we 
can have. These principles, so far as transfer is concerned, have received effect 
in the Transfer of Property Act, to which therefore it may be useful to refer. 
My brother OLDFIELD has called attention to s. 10 of that Act. Itis a section 
which forms part of Chapter II — “ Of transfers of property by act of parties." 
Now s. 2 (d) provides that nothing in the Act shall be deemed to affect, “ save 
as provided by s. 57 and Chapter IV of this Act, any transfer by operation of 
law or by, or in execution of, a decree or order of a Court of competent juris- 
diction ; and nothing in this Act shall be deemed to affect any rule of Hindu, 
Muhammadan or Buddhist law." The rule contained in s. 10 is, therefore, not 
binding upon us in this case. Still I do nob think that there is any rule of 
Hindu Law which is inconsistent with the object of the Legislature as expressed 
in s. 10. The leading cases on the subject are those which have been referred 
to by my brother OLDFIELD. The exact point decided in those cases does not 
arise here, but the ratio decidendi is applicable. In the first place, I have no 
doubt that the deed of compromise of the 7th October 1863, begins by declaring 
Bishan Lai to have an estate which is heritable, going to his heirs “ generation 
by generation," and in Lict to be the proprietor. Then come restrictions of his 
right and of nis heir's right to alienate the property. The reason of the rule 
disallowing such restrictions, that is, the reason of s. 10 of the Transfer of 
Property Act, is best expressed in the judgment of the Privy Council in the 
Tagore Case, 9 B. Jj. R., 377, Their Lordships say : — “ The power of parting 
with property once acquired, so as to confer the same property upon another, 
must take effect either by inheritance or transfer, each according to law. 
Inheritance does not depend upon the will of the individual owner; transfer does* 
Inheritance is a rule laid down (or in the case of custom recognized) by the 
State, not merely for the benefit of individuals, but for reasons of public policy— 
Domat, 2413. it follows directly from this that a private individual who 
attempts by gift or will to make property inheritable otherwise than the 
law directs is assuming to legislate, and that the gift must fail, and the 
inheritance take place as the law directs. This was well expressed by Lord 
[623] Justice Turner in Soorjee^noney v, Denobundoo Mullick, 6 Moo. I, A., 
555. A man cannot create a new form of estate, or alter the line of sucoessiou 
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allowed by law, for the purpose of oarHing out his own wishes of views 
of policy.” . * 

There is also another passage in the same judgment which applies in 
principle to the question raised in this case : — “ If, again, the gift were in terms 
of an estate inheritable according to law, with superadded words restricting the 
power of transfer which the law annexes to that estate, the -restriction would 
be rejected as being repugnant, or, rather, as being an attempt to take away 
the power of transfer which the law attaches to the estate, which the giver 
has suflSciently shown his intention to create, though he adds a qualification 
which the law does not recognize.” 

These principles appear to me to be equally applicable to the circumstances 
of England and of India, and in the absence of any provision of Hindu Law 
by which their application is negatived, I think that the present case falls 
within their scope. The deed of compromise first gave an absolute estate to 
Bishan Lai, and then proceeded to impose restiictions upon his powers of 
alienation. These restrictions are opposed to the policy of the law, they 
cannot be recognised, and therefore Bishan Lai must be held to have had an 
absolute estate which would devolve upon his heirs and which could be sold in 
execution of decrees for his debts. I concur therefore in the order which my 
brother OLDFIELD has proposed. 

,, Appeal allowed » 


NOTES. 

[See also 3 A.L.J.,621.] 

[7 All. 523 3 

The 14th January, 1885, 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Nand Bam and another Plaintiffs 

versus 

Fakir Chand Defendant.’^ 

Arbitration — Remand under Civil Proceduic Code, s. for trial of issues — 
Reference by first Court of whole case to arbitration — Refusal of 
arbitrator to act — Award by remaining arbitrators— Illegality 
of award — Qivil Procedure Code, s. 510. 

A Court of First Instance to which issues have been remitted under s. 566t of the Civil 
Procedure Code by the Appellate Court has only jurisdiction to try the issues remitted, and is 
functus officio in other respects, and cannot make a reference [52^] of the case to arbitration, 

• Second Appeal No. 54 of 1884, from a decree of H. A. Harrison, Esq., District Judge 
of Meerut, dated the 12th March 1883, affirming a decree of Rai Bakhtawar Singh, Subordi- 
nate Judge of Meerut, dated the 27th January 1882. 

t [See. 566 : — If the Court against whose decree the appeal is made has omitted to frame 
11 i. or try any issue, or to determine any question of fact, which 

When Appellate Court to the Appellate Court essential to the right decision 

may frame issues and refer upon the merits, and the evidence upon the record 

them for trial to Court sufficient to enable the Appellate Court to determine 

whose decree is appealed guch issue or question, the Appellate Court may frame issues 
against. trial, and may refer the same for trial to the Court against 

whose decree the appeal is made, and in such case shall direct such Court to take the 
additional evidence required, 

and such Court shall proceed to try such issues, and shall return to the Appellate Court 
its finding thereon together with the evidence.! 
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which is only within the jnrisdiotion <r the Appellate Ooart. Oossain Dowlut Qetr y. 
Bis$issur 0*er, 22 Wf B., 207, /•eforred to. 

When a case has been referred to arbitration, the presence of all the arbitrators at all 
meetings, and above all at the last meeting when the final act of arbitration is done, is 
essential to the validity of the award. 

Where a case was referred by a Court to the arbitration of three persons, and t^e patties 
to the reference agreed to be bound as to the matters in dispute by the decision of a majority 
of the arbitrators, and one of the arbitrators subsequently refused to act, and withdrew from 
the arbitration, — held that the Court could not pass a decree on the award of the remaining 
arbitrators, and could only, under s. 510* of the Civil Procedure Code, appoint a new arbitrator 
or supersede the arbitration and proceed with the suit. Kajsee Syud Naser AH v. Musavtmai 
Tinoo ifosBia, 6 W. R., 95, and Rohilkhand and Kumaon Bank v. Row, I, L. R., 6 All., 468, 
referred to. 

The plaintiffs in this case claimed the money due on a promissory note. 
The Court of First Instance (Subordinate Judge of Meerut) dismissed the claim. 
The Lower Appellate Court remanded the case to the Subordinate Judge for 
the trial of certain issues under s. 566 of the Civil Procedure Code. At 
the end of the order of remand, the Court made the following observatiqps ; — 
** I should hope that this case may be settled out of Court. Otherwise this 
Court will proceed to judgment on the expiry of seven days after the return of 
the lower Court’s finding #n the above issues. After the case had gone back to 
the lower Court for the trial of the issues remitted, the parties on the 20th 
April 1882, applied to the Subordinate Judge that the matters in dispute might 
be referred to arbitration, and accordingly an order of reference Was passed on 
the same day. Each of the parties appointed an arbitrator, and an umpire was 
also appointed, and it was agreed that the parties should be bound as to the 
defendant’s liability upon the promissory note by the decision of a majority of 
the arbitrators. On the 22ad May 1882, the three arbitrators held their first 
meeting. On the 23rd, the arbitrator appointed by the plaintiffs, one Nainsukh, 
filed an application in Court stating that he withdrew from the arbitration, 
and refused to take any further part in it. The next meeting took place on the 
27th May 1882, Nainsukh being absent, and at that meeting the award was 
prepared and signed by the arbitrator appointed by the defendant and the 
umpire. Objections were made by the plaintiffs to the validity of the award, thus 
made, [ 525 ] but the Subordinate Judge overruled these objections, and sent up 
the award to the Lower Appellate Coiut, which passed a decree in accordance 
with its terms. 

From this decision the plaintiffs now api^oaled to the High Court. 

Mr. C H. Hill Jor the Appellant. — The‘*Court of First Instance had no 
authority to icfor the case to arbitration after issues had been remitted under 
8. 566. Gossain Dowlut Geer v. Bissessur Geer, 22 W. E., 207, is in point, and 
shows that the effect of remitting issues is not to remand the case for retrial, 
and that the first Court could not refer to arbitration so much of the matter as 
it had already dealt with. After the first Court had passed its decree it became 
functus officio, and when the appeal was preferred, the Lower Appellate Court 
was seized of the case, and continued to be so after it had remitted issues. 
The functions of the lower Court when issues were remitted to it were purely 

* [Sec. 610:— If the arbitrator, or, where there are more arbitrators than one, any oFthe 
Death, incapacity, &o. , or the umpire, dies or refuses, or neglects or becomes 

of arbitrators or umpire. mcapable to act, or leaves British India under circumstances 

^ showing that be will probably not return at an early date the 

Court may m its discretion either appoint a new arbitrator or umpire in the place of the 
person so dying, or refusing, or neglecting, or becoming incapable to act, or lea^ng British 
India, or make an order superseding the arbitration, and in such case shall procW with 
the suit.J * 
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tniniaterial. They extended merely to the return of findings upon these issues. 
Bat a reference to arbitration is a delegation of *power to decide the whole 
case, and such a delegation cannot be made where the Court itself has no 
such power. Section 508 of the Civil Procedure Code enacts that when once a 
matterjs referred to arbitration, the Court shall not deal with it in the same suit, 
except as thereinafter provided. Section 522 provides that “ if* the Court sees no 
cause to remit the award or any of the matters referred to arbitration for recon- 
sideration, and if no application has been made to set aside the award, or if the 
Court has refused such application, the Court shall proceed to give judg- 

ment according to the award." This clearly shows that what the Legislature 
contemplated was that no Court should have power to refer a case for^rbitra- 
tion, which could not make a decree according to the award. That could not 
have been done by a Court which was only authorized to return findings upon 
certain issues remitted to it by an Appellate Court. My second point is that 
when one of the arbitrators refused to act, the other arbitrators had no authority 
to proceed to make an award in his absence and to which he was not a party, 
even though the parties had agreed to be bound by the decision of a mojority. 
[He was stopped.] • 

[S26] Babu Baroda PrasaU Ghose, for the Respondents.— The appellants 
themselves moved the Court of First Instance to refer the case to arbitration. 
It does not lie in their mouths, therefore, to say flow that the Court was not 
competent to make the reference. [Mahmood, J. — In India there can be no 
waiver of pleas to jurisdiction. The fact that the appellants applied for the 
reference to arbitration does not stop them from disputing the legality of the 
Court's action.] In reference to the second point x-aised by the other side, the 
Subordinate Judge found that the arbitrator, in refusing to proceed with the 
arbitration, acted in collusion with the plaintill’s, and in order to prevent an 
unfavourable award. IMahmood, J.- -That is a two-edged argument, for it 
practically amounts to saying that one of the arbitrators acted corruptly, and 
that would be a good objection to the award.] 

Mr. Hill, for the Appellant, was not called upon to reply. * 

Oldfield, J. — Both pleas are good. The Court of First Instance had only 
jurisdiction to try the issues remitted to it by the Appellate Court, and was 
functus oficio in other respects, and could not make a reference to arbitration, 
which was only within the jurisdiction of the Appellate Court — see Gossahi 
Doivlut Geer v. Btssessur Geer, 22 W. R., 207. Further, it is clear tliat one 
of the arbitrators refused to act, and the only course open to the Court was, 
under s. 510, to appoint a n^w ai*bitrator, or supersede the arbitration, and 
proceed with the suit. The Court could not pass a di?cree on the award of the 
remaining arbitrators. 

The decree of the lower Court is reversed, and the case remanded for trial. 
Costs to follow the result. 

Mahmood, J. — I am of the same opinion. Two pleas in appeal have been 
raised in this case. The first is, that the order of reference, dated the 
20th April 1882, was illegal, and the second that the absence of one of the 
arbitrators vitiated the award, and that the decree carrying out the 
terms of the award was therefofe wrong. I am of opinion that when a 
Court has disposed of a case and passed a decree upon it, the jurisdiction 
assigned to the Court ceases, so far as that case is concerned, and can be 
revived only in the manner and to the extent which the law prescribes. In the 
[827] present case, when the Subordinate Judge had passed his decree, he had 
no power to interfere with it except by review or in consequence of the direction 
of a superior Court. And as soon as the appeal was filed in the Court of the 
District Judge, that Judge only was competent to deal finally with the case. 
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What I mean by “^dealing finally *''*with it is the power to say yes or no to 
the plaintiff's claim. Now;' an order passed by the District Judge under s. 566 
of the Civil Procedure Code has not for its object the transfer of the Appellate 
Court*s jurisdiction — its power to say yes or no to the claim — to the Court of 
First Instance. It amounts to nothing more than a delegation to that Court of 
authority to take'evidence upon certain issues which it is necessary to deter- 
mine, and which may be dealt with either by the Appellate Court under s, 568, 
or by the Court of First Instance on remand under s. 566, at the discretion of 
the Appellate Court. 

The only tribunals which really have power to dispose of disputes are those 
which the State has established. Those tribunals can only delegate the powers 
conferred on them by the Legislature if, and in so far as, the Legislature 
expressly authorizes them to do so. It is obvious that if a Court has jurisdic- 
tion to deal with a parfcicuLir suit, it may delegate that power, but it cannot 
delegate a case which it cannot itself try. I think that the principle of the 
maxim delegatus delegari non potest applies here, and that the Subordinate Judge 
being, in this sense, himself a delegate in the case from the District Judge, 
could not himself delegate it to anotlier tribunal, that his order of reference was 
therefore ultra vires, and that everything done in consequence of it was invalid. 

In regard to the second point I agree with my brother OLDFIELD that the 
presence of all the arbitrafors at all meetings, and above all at the last meet- 
ing, when the final act of arbitration is done, is essential to the validity of the 
award. The learned pleader for the respondent has cited fewo decisions of the 
Calcutta High Court to the contrary effect. One of these is Kazee Syud Naser 
AH V. Musammat Tinoo Dossia, 6 W. E., 95, in wliich it was held that the 
absence of one arbitrator out of three who have been appointed does not 
vitiate the award, if the parties agreed to be bound by the decision of a majo- 
[528] rity. I confess tliat I am unable to agree in this view of the law. 
What the parties to a reference to arbitration intended is that the persons to 
whom the reference is made should meet and discuss together all the matters 
referred, and that the award should be the result of their united deliberaffions. 
This conference and deliberation in the presence of all the arbitrators is the 
very essence of the arbitration, and the sole reason why the award is made 
binding. In a case recently decided by this Court — Rohilkhand and Kiimaon 
Bank v. Bow, I. L. R., 6" All., 468, 1 took occasion to express my views upon a 
cognate subject, holding that no judgment can be given in a Court consisting of 
several Judges, unless those Judges have conferred together, heard evidence and 
arguments together, and formed their opinions Ui)on the entire arguments and 
evidence so heard. I 1:ield that the only proper decree was that of the 
majority after such conference. Here the same principle should be applied. 
Whatever may have been the arbitrator’s motive for withdrawing, his non- 
participation in the deliberations of the others makes their award ultra vires 
and of no effect. 

I therefore concur with my brother OLDFIELD that the appeal should be 
decreed and the case remanded to the Lower Appellate Court under s. 562 of 
the Civil Procedure Code. Costs to follow the result. 

• Appeal allowed. 


NOTES. 

[ It is eftsoiitial for the validity of the award that all the arbitrators must he present at 
all the tDeeting.s (1885) 7 All., 523 ; (1888) 12 Mad., 113. See also the elaborate and full 
Judgment of Mookerjee, J. in (1911) 13 I.C. 161.] 
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The 15th January, 1885.^ 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 


Mahadei Plainfcitt 

versus 

Rain Kishen Das and others Defendants.* 


Court-fees— Act VII of 1670 {Court-Fees Act), ss. 6, 12, 28 — Order requiring 
additional court’fee on claim, parsed subsequent to decree — Decree prepared 
so as to give effect to subsequent order— Civil Procedure Code, ss, 54, 55, 564, 


A Judge, after disposing of an appeal on the Ist March 1883, again took it up, and on 
the 21st March 1883, directed the appellant to pay additional court-fees on her memorandum 
of appeal. On the 2nd May 1883, the appellant paid the additional court-fees under protest, 
and hi decree was then prepared, bearing date the? 1st March 1883, but it referred to and 
carried into effect the subsequent ord(*r of the 21sb March and the 2nd May. 

Per MAHMOOD, J-, that as soon as the Judge had passed the decree of the 1st March 
1883, he ceased to have any power over it, and was not competent to [529J introduce new 
matters not dealt with by the judgment ; that the order of the 21st March and the deposit of 
the 2nd May, whether right or wrong, were not proceedings to which effect could be given 
in the antecedent decree of the 1st March 1883 ; and that the decree was ultra vires to that 
extent, and was therefore liable to correction in second appeal under a. 684 of the Civil 
Procedure Code. 


The powers conferred by ss. 54 (n) and (c) and 55, read with a. 682 of the Civil Proce- 
dure Code, or by s. 12 of the Court-Fees Act (Vll of 1870), road with clause (ii) of s. 10, are 
intended to bo exorcised before the disposal ol the case, and not after it has been decided 
finally so far as the Court is concerned.. 

The powers conferred by s '28t <if the Court Fees Act cannot be exercised by an order 
passed after the decision of the case to which the question of the payment of court-fees 
relates, and even assuming that they can be so exercised, such an order, though it may bo 
subject to such rules as to appeal or revision as the law may provide, cannot be given effect 
by making insertions in an antecedent decree. 

Per Oldfield, J. — That the Court had power to make the order it did, inasmuch as 
the collection of court-fees wis in part of a Judge’s functions in the trial of a suit which 
could be said to have oeaiod with lU determination ; and the provisions of the Gourt-Peea 
Act fixed no time within which the presiding Judge could exercise his power of ordering 
documents to be stamped, and seemed, on the other hand, to contemplate the exercise of 
that power at any time subsequent to the receipt, filing or use of a document, and to make 
the validity of the document and the procoodings relative thereto dependent on the document 
being properly stamped. 


* Second Appeal No. 71 of l884, from a decree of R. J. Leeds, Esq., District Judge of 
Gorakhpur, dated the 1st March 1883, affirming a decree of Hakim Shah Rabat Ali, Sub- 
dinate Judge of Gorakhpur, dated the 21.st March 1872. 

t[ Sec. 28 ;-v'No document which ought to bear a stamp under 
Stamping documents in- 5e of any validity, unlesti and until it is properly 

advertently received. stamped. 

But if any suob document is through mistake or inadvertence received, filed or used in 
anv Court or office without being properly stamped the presiding Judge or the head of the 
oflL, as the case may bo. or. in the case of a High Court, any Judge of such Court, may, if 
he thinks fit order that such document be stamped as he may direct ; and on such document 
being stamped accordingly, the same and every proceeding relative thereto shall be as valid 
aa if it had been properly stamped in the first instance.] 



AOBl V, 

m 

_ _ .. stated for the purposes of this report in 

the judgment of Mahmoud, J. 

Mr. 1\ Conlan and Mr. A. Beid, for the Appellant. 

Mr. C. H. Htll, for the Respondents. 

Mahmood, J. — (After disposing of the first five grounds of appeal ^gainst 
the appellant, continued) ; — But on the sixth and last ground, I think tliat 
the appeal is good. It is necessary to bear in mind the following facts : — The 
appeal was heard by the District Judge, and finally dismissed by him on the 
Ist March 1883. After he had thus disposed of it, he again took it up (it is 
not very apparent how), and on the 2 1st March 1883, he directed the appellant 
to value the relief sought by her within a week from that date. The appellant, 
on the 31st March, tiled an application, in which she objected to the case 
being re-opened in this manner by the District Judge, and maintained that 
the valuation which she, on behalf of her minor son, had made in the Court 
of First Instance, and also in the District Judge’s Court, was correct. Upon 
[530] tl)is application the District Judge, on the 3rd Aj)ril, passed the follow- 
ing order: — “All the questions raised in this petition have been determined 
by my order of the 21st March lB83, and the petitioner is required to value 
the relief sought in accordance with s. 7, cl. iv. of Act VII of 1870.” The 
appellant, Musammat Mahadei, on the 7th April, mad© another application, 
in which she reiterated *her objections to the re-opening of the case, and 
reasserted the correctness of the valuation previously made by her, and at the 
same time, under protest, valued the relief sought by her at Rs. 2,000. On 
the IBth April, the District Judge passed an order peremptorily requiring the 
appellant to deposit within two weeks court fees calculated on the valuation 
of Rs. 2,000. Then, on the 2nd May 1883, the appellant tiled a court-fee 
stamp of Rs. 109-4, with an application, which was consigned to the records. 
A decree was then prepared, bearing date the Ist March 1883, but it referred 
to and carried into effect the subsequent order of the 21st March and the deposit 
of the 2nd May, that is, the court-fee stamp which was calculated in accordance 
with the views of the District Judge as expressed in Ins order of the 21st 
March. That decree has now come before us in second appeal, and it is 
impeached in tho sixth ground of appeal in the following terms : — “ That the 
lower Court was wrong in its estimation of the amount of court-fees payable 
by the appellant, and it' erred in compelling the appellant to pay an additional 
sum on this account after the decision of the case.” 

We have therefore to consider the question whether, under s. 584 of the 
Civil Procedure Code, so much of the Judge’s decree as goes beyond his judg- 
ment of the 1st March ^1883, ought to ))e set aside. I think that this question 
should he an&vvored in the affirmative. 

By s. 6 of tlio Court-Fees Act, it is provided that fees are to be levied on 
certain documents, and that no such document shall be receivable in Court 
without payment of tho prescribed fee. If any difficulty should arise regarding 
the amount of fee to be paid on any document, s. 12 provides that “every 
question relating to valuation for the purpose of determining the amount 
of any fee chargeable under this chapter on a plaint or memorandum of 
[531] appeal shall he decided by the Cdurt in which such plaint or memo- 
randum, as the case may be, is filed, and such decision shall be final as between 
the parties to the suit : but whenever any such suit comes before a Court of 
appeal, reference, or revision, if such Court considers that the said question 
has been wrongly decided, to the detriment of the revenue, it shall require the 
party by whom such fee has been paid to pay so much additional fee as would 
have been payable had tho question been rightly decided, and the provisions 
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The facts of this case are Buiticienllv 
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of 8. 10, paragraph ii, shall apply.** Then^. 28 safys : — No document which 
ought to bear a stamp under this Act shall be of aniy validity unless and until 
it is properly stamped. But if any such document is, through mistake or 
inadvertence, received, filed, or used in any Court or office without being 
properly stamped, the presiding Judge or the head of the office, as the case may 
be, or, 5n the case of a High Court, any Judge of such Courtenay, if ho tljinks 
fit, order that such document be stamped as he may direct ; and on such 
document being stapmed accordingly, the same and every proceeding relative 
thereto shall be as valid as if it had been properly stamped in the first 
instance.” 

These are the only sections of the Courb-ITees Act which appear to boar 
on the present matter. The question is : — Do they give jurisdiction to a Court 
to introduce into a decree matters lying outside its judgment, or to exercise 
any powers in connection with a decretal order after the Court passing it lias 
hQCome functus officio by having disposed of the case? I think that the proper 
answer is No. As soon as the Judge had passed the decree of the 1st March 
1883, he ceased to have any power over it, and was not competent to introduce 
new matters not dealt with by the judgment. The orders of the 2l8t March 
and the 18th April, and the deposit of the 2nd May, may very possibly have 
been correct so far as the calculation of the amount of court-fees is concerned ; 
but upon that point 1 express no opinion, because according to my view they 
were not proceedings to which etlect could be given in the antecedent decree of 
the Ist March 1883. Tnab decree seems to me, therefore, ultra vi^es to tliat 
extent. My reasons for this conclusion are that the learned District Judge 
could exercise such powers, either under the Civil Procedure Code, s. 64, clauses 
[582] (a) and (b) and s. 55, read with s. 582, or under s. 12 of the Court-Fees 
Act which must be read with clause (ii) of s. 10, to whicli it expressly refers. 
Reading these provisions of the law, it seems to me clear that the powers 
thereby conferred are intended to be exercised bcfo)e the disposal of the case, 
and not after it has been decided finally, so far as the Court is concerned. In 
the one case rejection and in the other dismissal are the penalties provided by 
the law if the deficiency in court-fees is not supplied in proper time, and it is 
obvious that neither of these powers can be exercised after the case has been 
decided and the Court has become functus officio. 

But it IS contended that s. 28 of the Court-Fees Acf confers a power which 
the other sections to which I have referred do not, and that sucii power may 
be exercised at any time after the decision of the case without any limitation, 
because the matter of realizing court-fees is not a part of the trial or adjudica- 
tion of the case, the result of v^hich is incorporated in ^lie decree. The point is 
not free from doubt, as the language of the statute is not sufficiently explicit ; 
but even if the contention be accepted, it would go to show that that which is 
not the result of such trial or adjudication should not be included in the decree 
which can give ellect only to such adjudication. That the decision as to pay- 
ment of court-fees by parties to the litigation is an adjudication cannot, 1 think, 
be doubted, for in some cases it may be made the subject of appeal, as was 
held in Clumia v. Earn Dial, I. L R., 1 Ail. 360, and again in Gukari Mai v. 
Jadaun liai, I. L. R., 2 All., 63. And when such adjudication takes place long 
after the case has been disposed of Ity the Court, I confess I am unable to see 
how eff^t can be given to it by inserting anything in a decree which represents 
only the result of an antecedent adjudication. I am, however, unable to 
accept the contention, because the Court-Fees Act does not separately 
provide any means for recovery of the additional court-fees, and the only 
penalties for failure to supply the deficiency are those to which I have already 
referred, and which consist in the powers of the Court exercisable only 
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antecedently to the final deeision’of the ease. Nor am I aware of any rule of 

law which would Vitiate o» annul a decree obtained by a party who, subse- 
[ 533 ] quent to such decree, having been ordered to pay additional oourt-feea 
under 9 . 2B of the Act, fails to do so. The only interpretation, therefore, (so 
far as the present question is concerned), that I can put upon that section is, 
that the powers thereby conferred are to be exercised only before the final 
decision of the case to which the question of the payment of the court-fees 
delates, and that the provision as to the retrospective effect of the validity of 
such documents relates only to these documents which, being defectively 
stamped, have been wrongly received and used in the course of the trial of a 
case which has not vet been finally adjudicated upon. If I held otherwise, 
and de^cided that under s. 28 ot the Court-Fees Act the Judge had power to 
mnke bis decree of the Ist March different from what it would have been if 
the subsequent orders had not been passed, I should practically be deciding 
that, oven after the dismissal of the appeal, the District Judge retained some 
kind of jurisdiction to be exercised siio motu in the case, and that he could at 
any time take up tlio oldest decree of his Court and modify it seriously as to 
costs in connection with the amount of court-fees. 

But oven if it bo conceded that the powers conferred by s. 28 of the Court- 
Fees Act could be exercised by an order passed after the decision of the case, 
it seems to me that such 5141 order must be regarded as a separate proceeding, to 
which effect could not be given by making insertions in an antecedent decree. 
The order may be subject to such rules as to appeal or I’evision as the law may 
or may not provide, but it could not, in'my opinion, be dealt with in the decree, 
which represents only the result of a previous adjudication. It appears tome, 
therefore, that the course which the learned Judge adopted in this case 
amounted to exceeding his powers under the law, and that constitutes a 
substantial error which ought to be corrected by us in second appeal under 
8.584 of the Civil Procedure Code. I would therefore modify the decree of the 
Lower Appellate Court so far as it gives effect to the order as to court-fees 
p*issod subsequent to the decree. But considering that the substantial part of 
the appeal has failed, I would make costs in all the Courts payable by the 
appellant. 

Oldfield, J. —(After disposing of the first five grounds of appeal against 
the appellant continued) : — The last plea refers to [ 534 ] the Judge’s order 
directing the plaintiff to pay additional court-fees on his memorandum of appeal. 
It appears that it was after the decision of the appeal that the Judge passed 
his order, and it is contended he could nob do so after decision. I am not 
prepared to say tliat thg Judge liad no jurisdiction to make such an order after 
decision of the suit, and it is only in respect of his order so far as it compelled 
the appellant to pay court-foes that objection is made. The collection of 
court-fees is no part of a Judge’s functions in the trial of a suit which can be 
said to have ceased with its determination. 

These fees are levied under the provisions of the Court-P'ees Act, Section 6 
provides that no document in winch a fee is chargeable shall be received in a 
Court of Justice unless the proper fee be paid in respect of it, and such fees 
are collected by stamps, and by s. 28 no document which ought to have a 
stamp under tlie Act shall be of any validity unless and until it is properly 
stamped, and if such document is through mistake or inadvertence Upceived, 
filed, or used in any Court without being properly stamped, the presiding 
Judge mp^y, if he thinks fit, order such document to be stamped as he may 
di)ect, and on such document being stamped accordingly, the same and every 
proceeding relative thereto shall be as valid as if it had been properly stamped 
in the first instance. 
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These sections fix no time v/ithin which the presiding Judge can exoicise 
his power of ordering documents to be stamped, anJ seem, on the othoi liand, 
to contemplate the exercise of this power at any time subsequent to the leceipt, 
filing or use of a document, and to make the validity of the document and the 
proceedings relative thereto dependent on the document being pi'oporlv stamped. 

I am of opinion, therefore, that the Court had the power to mike the 
order it did, and wo are precluded from entertaining an objection on the question 
of valuation of the memorandum of appeal, to which the otlior obiection of the 
appellant relates, by the provisions of s. 12 (i) of the Act. 

The appeal is dismissed with costs 

Appeal 


NOTES 

( See the following cases as to the '.tage upto which an objection as to deficieiicv 
of Court-fees may bo taken — Madras holding that even in Second Appeal, it conipt tent 
to the High Court to direct payment of the deficient Couit-ft(, (1900)21 Mad , 331, 
(1901) 25 Mad., 380 , Allaliabad holding a contiarj view, (1690) All , !()'), while in 
(1886) 7 All , 628 the C ouit was equ ill\ divided 

In (1907) 6 C L J , 651 this ouestion was raised but not decided. See also (1890) 
12 All., 129 F. B. 1 


[535] FULL HENCIL 

The ‘^Uh January, 1886. 

Present 

Sir W. Comer Petiieram, Kt , Chief Justice, Mr. Justice Oldfield, 
Mb. Justice Brodhurst, Mr. Justice Mahmood and 
1\Ir Justice Ditthoit. 

Sheo N a rain Plaintiff 

cersus 

Iln<i Defendant 

Pie-emptiou- -WixpU ul-aiz -Pinchase of shafe suhseqaenl to 
bale — Piuchasei'b itqhi of pie-emptiun. 

Where there is a nght of pic eniptioii under the ivajib-ul-m z, wliuUash.iic holdi i could 
claim and enforeo in le^.poet of a sile of property, a person purchabiug the k ud sbaich(jld( r\ 
interest in the vilbige subsiquentl^ tq the sale cannot claim and enforce prc-emptuii his 
vendor might have done. ♦ 

The plaintiff in this case, subsequently to the 5th August 18hl, became 
a co-sharoi m a village called Rasulpur, by purchase at a sale in execution of 
a decree of the shaio of a certain co-sharer in that village Ho obtained a sale- 
certificate bearing date the 20th August 1881. In the piesent suit he claimed 
to enforce the right of pie-emption,under the terms of tho waj i()-nTat z, in respect 
of a sale by certain other co-sharers in the village of then share to the defendant 
Hira Panday, by a deed bearing date the 5th August 1881. lie alleged that this 
deod was i*eally executed on the 26tji November 1881, the day on which it 
bad been registered ; and contended that, that being so, the transfer was made 
on the latter date. The defendant-vendee set up as a defence to the suit that 
the deed was executed on the 5th August 1881, and the plaintiff was not entitled 
to claim pre-emption, not being at that date a co-sharer in the village The 

* Second Appeal No, 281 of 1884, from a dccrco of R. J Leeds Ebq Dmtric t Judge of 
Gorakhpur, dated the 26th November 1883, reverfiing a decree of Rai Raghuii.illi Saliai, 
Subordinate Judge of Gorakhpui, dated the 23rd February 1883. 
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Court of First Insane© foufid that tho deed was executed on the 26th November 
1881, and gave tlie plainciff a decree. On appeal by tho defendant -vendee, 
the Lower Appellate Court found that the deed was executed on the 6th August 
1881, and dismissed the suit. 

In second appeal tho plaintiff contended that, assuming the deed was 
executed on thS 5th August 1881. he was nevertheless entitled fo claim 
pre-emption, inasmuch as ho had purchased all the rights and interests of the 
judgment-debtor wiiose share he had purchased, and, among them, the right of 
pre-emption. 

[536] The Divisional Dench (OLDPlEliD and Bkodhurst, JJ.) hearing the 
appeal* referred to tho Full Dench the following question ; — 

" Where there is a right of pre-emption under the loajtb-ul-arz, which a 
shareholder could claim and enforce in respect of a sale of property, can a 
person purchasing the said shareholder’s interest in the village subsequently to 
the sale claim and enforce pre-emption just as liis vendor might have done ?” 

Mr. Ji. C. Sa7i72fifrs, lor the Appellant. 

Tho Sentor Govcniment Pleader (Lala Juala Prasad) Munshi Kashi 
Prasad, for the Despondent. , 

The following judgments were delivered by tho Full Dench : — 

Petheram, C. J. — In my opinion, the question referred should bo answered 
in the negative. 


Oldfield. Brodhurst, and Duthoit, JJ., concurred. 

Mahmood, J, — I have ariived at the same conclusion, but I am anxious to 
explain my reasons for taking this viev/. I take it as a fundamental principle 
of tho Light of pre-emption, tha.t it is based on the inconvenience to co-sharers 
arising from tlio introduction of a stranger into the co-parcenary. I have on 
previous occasions explained that, in cases like the present, where, oven though 
the right is not claimed under the Muhammadan Law, but under a custom 
i*0Gognizod in tho ivajib-ul-arz, the rules of tho Muhammadan Law must 
be applied by analogy, because equity follows the law, and the only'system 
of the law of pre-emption to which wo can look for equity to follow is tho 
Muhammadan J^aw. Under that law, when the ownership of the pre-emptive 
tenement is transferred or devolves by act of parties, or by operation of law, 
the transfer or devolution passes pre-emption to the person in ^\hose favour the 
transfer or devolution takes place, but the rule is essentially subject to the 
proviso that such person cannot enforce pre-emption in respect of any sale 
which took place be^pre such transfer or devolution. This rule must also be 
applied to the present case. The reason why, although the right of pre-emption 
runs with the land, the plaintiff in this case cannot be allowed to enforce it, 
is that, to rule otherwise, would in effect be to allow a “ stranger ” to oust 
one who was not a “ stranger” at the time of the sale. It is found in this 
[537] case that the sale respecting which pre-emption is claimed occurred on 
the 5Ui August 1881. .At that time the plaintiff was not a co-sharer, and his 
title did not come into existence till the 20th August 1881. The reason why 
pre-emption in respect of the former sale does not go with the subsequent sale 
is that, while it may be that the plaintiff’s vendor had no objection to the sale 
of 5th August 1881, the plaintiff-purchaser may have objections. 

Now, if at the time of the sale of the 5th August, the person who at that 
time owned the share purchased by the plaintiff had no objection to the sale, 
that sale gave rise to no cause of action, and nothing which happened afterwards 
could create one. In other words, a sale not open to any pre-emptive 
objection at the time it was made, cannot by a retrospective effect be subjected 


368 



7 All. S88 


HIRA [1^85] 

to objection on account of a subsequent event, namely, the sale of a share in the 
village to the plaintiff. To hold any other view woulS be to recognize absurdities 
which the law of pre-emption cannot possibly have contemplated. If the pur- 
chaser at the later sale (and this is the position of the plaintiff here) were to be 
allowed to pre-empt in respect of the previous sale, the consequence would be 
that, whilst the purchaser in the earlier sale could maintain a suit to enforce 
pre-emption in respect of the later sale, the purchaser at such later sale could 
maintain a pre-emptive suit in respect of the earlier sale. There would thus 
be two suits equally maintainable but wholly inconsistent with each other, for 
each plaintiff would call the other a “ stranger,” and the object of each suit 
would be to preclude the plaintiff in the other suit from the coparcenary. If 
both suits were dismissed, the state of things would remain exactly as it was 
before the suits were instituted : if both suits were decreed tlie result would 
simply be to introduce a kind of exchange — the one plaintiff taking the share 
purchased by the other plaintiff — a result which of course means that neither 
could exclude the other from the coparcenary. This would be a reduciio ad 
absurdum of the rule of pre-emption, for it would defeat the sole object of the 
right, namely, the exclusion of strangers. Ttte only possible way to administer 
the rule of pre-emption would be to decide which of such two inconsistent 
suits was maintainable. And the answer is simple. The purchaser in the 
earlier sale was a co-sharer and not a stranger when the later sale took place, 
[838] whilst the purchaser at such later sale was a stranger liable to be exeolud- 
ed from the coparcenary by the pre-emptive claim of any co-sharer for the 
time being. And it follows naturally that the suit of the purchaser in the 
earlier sale would be maintainable in respect of the later sale, and the later 
purchaser would have no right of pre-emption in respect of the earlier sale. 
To allow the later purchaser to maintain a pre-emptive suit in respect of the 
earlier sale would be to reverse the course which the rule of pre-emption 
contemplates. 

For these reasons I am of opinion that the plaintiff in this case never had^ 
any right of pre-emption on the ground of the sale of 5bh August 1881, and 
my answer to the question referred is therefore in the negative. 

NOTES. 

[ Pi>e-einption— 

I. The heir of a pre*emptor is not a stranger and ho is entitled to claim pre-emption in 
respect of a sale which his ancestor could have claimed but did not. during his hfe : — (1909) 
31 A11.,623 F. B. 

II. So also when right in the property is got by relinquishment* subsequent to the sale, 
pre-emption in respect of such sale can be claimed by the transferee in interest : — (1897) 20 
All., 148. 

III. Thus, it was held that the right to pre-emption decided in a previously instituted 

suit can be set up as a defence in a subsequent suit, even though the right to it might have 
been established subsequent to the filing of the second suit : (1904) 28 All., 389. 

See also (1912) L'i I. C., 670 (Nagpur),] 


4 ALi:*.--47 
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Hl^A DAI V. 

['7 All. 888 ] 

APPELLATE CIVIL. 

The 29th Januayy, 1885. 

Present : 

Mb. Justice Oldfield and Mr. Justice Mahmood 

Hira Dai Defendant 

versus 

Hira Lai and others Plaintiffs.'*' 


Ex parte decree — “ Appearance ” of defendant nvder Civil Procedure 

Code, s. 101 — Civil Procedure Code, ss, 64, 100, 108, 157. 

The first hearing of a suit was fixed for the 12th December 1883, on which day the 
defendant did not appear, and the case was adjourned t(j the 18th December, and, as the 
defendant did not then appear, a docrto was passed in favour of the plaintiff. A vakalai- 
nama had been previously filed on the defendant's part, and he had also objected to an 
application filed by the plaintiff for attachment of the defendant’s property before judgment. 

Held that these acts on the defendant’s part did not constitute an “appearance” by 
him within the moaning of s. 100 of the Ci /il Procedure Code, which referred to an appearanc® 
in answer to a summons to appear ai d answer the claim on a day specified, issued under 
6. 64 ; that the decree was therefore ex parte within the meaning of ss. 100 and 103, t and an 
appeal consequently lay to the High Court under a. 588, clause (9), from an order rejecting 
an application to set the decree aside. Zain-ul-abdin Khan v. Ahmad liana Khan, I. L. B., 
2 All., 07 ; L. R., 5 Ind. Ap., 233, distinguished. The Administrator-General of JJengal v. 
Dyaram Das, 6 B. L. R., 6B8, Bhimackarya v. Fakirappa, 4 Bom. H. C. Rep., 20G, and 
Bibee Haloo v. Atwaro, 7 \V. R., 81, referred to. 

Per Mahmood, J, — That the Court on the 18th December seemed to have acted under 
s. 157 of the Civil Procedure Code, and, choosing the first of the a]torna-£589] tive courses 
allowed by that section, acted under Chapter Vll of the Code, and passed an ex pai te decree 
under the provisions of s, 100 of that Chapter. 

The facts of this case are sufficiently stated for the purposes of this report in 
the judgment of Oldfield, J. 

Pandit Nand Lai, for the Appellant. 

Mr. W. M. Colvin, the Junior Government Pleader (Babu Dwarka Nath 

Banarji), and Munshi Hamiman Prasad, ^or the Respondents. 


Oldfield, J.— This is an appeal from an order refusing an application to 
set aside an ex parte decree under s. 108 of the Civil Procedure Code. A 
preliminary objection has been made by the respondents' pleader, that although 
the Court below has dealt with the application under s. 180, there was in fact 
no ex parte decree in the case within the meaning of ss. 100 and 108, as the 
defendant appeared in the suit, and in consequence there was no jurisdiction 


* First Appeal No. G9 of 1884, from an order of Maulvi Eain-ul-abdm, Subordinate Judge 
of Agra, dated the 14th April 1884. 

Spttinu aside docroe any case in which a decree is passed ea; parte 

»wrie aeai. st defendant a defendant, he may apply to the Court by which the 

parte agaj.*ht de e . decree was made for an order to set it aside ; 

and if he satisfies the Court that the summons was not duly served, or that he was 
prevented by any sufficient cause from appearing when the suit was called on for hearing, 
the Court shall pass an order to set aside the decree upon such terms as to costs, payment 
into Court or otherwise, as it thinks fit, and shall appoint a day for proceeding with* the suit.] 
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to entertain the application under s. 108, and the remedy fof the appellant was 
by appeal from the decree. 

It appears that the first hearing of the suit was j&xed for December 12th 
1883, on which day the defendant did not appear, and the ca^se was adjourned 
to the J8th December, and, as the defendant did not appear, a decree was 
made in favour of the plaintiff. A vakalat-nama, however, had been filed on 
the defendant’s part previously, and the plaintiff had filed an application for 
the attachment of the defendant’s property before judgment, to which the 
defendant had objected, and it is contended that these acts on the defendant’s 
part amount to an appearance, so that the decree cannot be considered an ex 
parte decree, and the decision of the Privy Council in Zain-ul-abdin Khan v. 
Ah77iad Baza Khan, I. L. E., 2 AIL, 67 : L. B., 5 Ind. Ap., 233, is relied on. 

That was a case decided under Act VIIT of 1859, and all their Lordships 
decided was, that where the defendant had appeared on the day fixed for the 
first hearing, and had failed to appear at any date subsequent thereto to which 
the hearing of the suit may have been adjourned, he could not be held not to 
have appeared within the meaning of s. Ill# of the Act, so as to make the 
hearing of the [540] suit an ex-]uirte hearing, and the judgment an ex parte 
judgment within the meaning of s. 119. 

They liad not before them nor did they decide the question now before 
us whether, where the defendant had not appeared at the first hearing or at 
any subsequent day to which the hearing had been postponed, but had taken 
some steps for other purposes, the proceedings would cease to he ex parte. 
Indeed, tlieir meaning seems to be otherwise, for they observe : — “ Sections 109 
— Ill taken by themselves clearly relate to the appearance of parties and to 
their non-appearance at the first hearing of the suit." The latter section 
provides for disposal of the suit if the defendant does not appear, and placing 
on it the meaning placed by their Lordships, the inference is, that they meant 
to say that whore the defendant does not appear at the first hearing, the 
proceedings will be taken ex parte. Further on they observe Looking alb 
all the sections together, their Lordships are of opinion that the words * who 
has not appeared,’ as used in s. ill, mean who has not appeared at all, and 
do not apply to the case of a defendant who has once appeared, hut who fails 
to appear on a day to wliich the cause has been adjourned," The words who 
has not appeared at all," read with what immediately follows, and the other 
passage above quoted, seem to refer to appearance on tne day fixed for hearing, 
or other day to which the hearipg has been adjourned ; that is, to a case where 
a defendant has not appeared at all on any day fixed foi» hearing, in answer to 
a summons to appear and answer the claim, and in that case the judgment will 
be ex pa 7 'te, although the defendant may have appeared for other purposes. 

In The Administrator-General of Bengal v. Dyaram Das,6 B. L. E., 688, 
where a defendant filed a written statement, and when the case was called on 
for final disposal, an application was made by counsel on his behalf for an 
adjournment, but the application was refused, and, no one appearing for him, 
the case was proceeded with and judgment obtained for the plaintiff, the decree 
was held to be ex parte. It was poipted out that under Act VIII of 1859 there 
is no appearance other than that referred to in Schedule (B) of that Act, which 
is either for the first hearing of the suit [641] where the issues are to be fixed, 
or for the final disposal of the suit. 

So in Bhimacharya v. Fakirappa, 4 Bom. H. 0. Eep., 206, it was held 
that the hearing of a suit in which a pleader was duly appointed on behalf of 
the defendant, but not instructed to answer or instructed not to answer at 
all, was an ex parte hearing. And it has been held that merely filing a 
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vakalat-nama, an4 when fcjie case comes on nofc appearing in person or oy 
pleader, is not an appearance — Bibee Hdloo v. AtmarOt 7 W. B., 81. 

The appearance referred to in s. 100 of the present Code is, in my opinion- 
appearance in answer to a summons to appear and answer the claim on a day 
therein specihed,* issued under s. 61 of the Code. Section 100 is part of phapter 
VII— “ On the appearance of the parties, and consequence of non-appearance,*' 
and refers, as is shown by s. 96 and other sections in this chapter, to their 
appearance or non-appearance on the day fixed in the summons for the defen- 
dant to appear and answer. 

In this case, there has been no appearance of the defendant in answer to 
the summons to appear and answer the claim, and in consequence the hearing 
was ex parte under s. 100, and the objection on this score fails. 


On the merits of this appeal, I am of opinion that the appellant has made 
out a case for setting aside the ex parte decree under s. 108. Her husband 
was the principal defendant, and the one who would have defended the suit ; 
he died not long before the day fixed for the hearing ; and the non-appearance 
of his widow is attributable to the position in which she was placed by his 
death, and her difficulty on a short notice to take the necessary steps to defend 
the suit. 

The appeal is allowed, and the order of the lower Court and the decree 
are set aside. The case will be retried. Costs to follow the result. 

Mahmood, J. — I concur in the order proposed by my brother OLDFIELD, 
and I only wish to add that there having been no appearance of the defendant- 
appellant on the 12th December 1883, the case appears to have been adjourn- 
ed by the Court suo motu to [842] the 18tli December, and that at the next 
hearing the Court seems to have acted under s. 157 of the Civil Procedure 
Code, which allows two alternative-courses, the first of which is proceeding to 
dispose of the suit under Chapter VII of the Code, and the second, making 
such other order as the Court thinks fit. I am of opinion that the Court chose 
the first of these alternatives, and acted under Chapter VII, and passed an ex 
parte decree under the provisions of s. 100 of that chapter. My brother 
Oldfield has explained the ground upon which the decree should be considered 
as passed ex parte^ and the application being made under s. 108, an appeal lay 
to this Court under cl., (9), s. 588, from the order rejecting the application to 
set the decree aside. 


NOTES. 


Appeal allowed. 


£ appearance— WHAT IS- 

On the prnicii'H. of this case, it was hold in the following cases, that there was no 


appearance of the party in the suit : — 

In (1886) 8 All., 140, the party instructed the pleader only to apply for an adjournment 


and there wore no instructions about the case. 


In (1890) 18 All., 241, the pleader applied for an adjournment under instructions from 
a third party who purported to act on behalf of the defendant in the case. 

In (1896) 2a Gal., 991, the facts were exactly similar to those in 8 All., 140, but the 
party himself was present in Court and on refusal of the rcque.st for adjournment, the party 
took no further stops. « 

See the observations on this case by Mookerjee^ «/., in (1907) 34 Cal., 403 P. B., at 
pp. 410, 411. 

In (1898) 23 Bom., 414, the facts were exactly similar to the 8 All., case. The judg- 
ment of J., contains a full exposition of the law on the subject and is worth a 

careful study 

In (1907/ 31 CaL, iOS F. B. : 5 C. L. J., 247, the previous decision in (1899) 4 0 W.N. 
^87 was overruled and the later one in (1904) 8 C. W. N., 621 was approved. J 
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LAfcHMI CHAND V, GAO^tO BAI H8S6] l.L.R. 7 All. SiB 

I 7 All. 542 ] 

The 19th February, 1885^ 

Pbesent : 

Mr. Justice Mahmood. 

Lakhmi Chand Plaintiff 

versus 

Gatto Bai Defendant.*^ 

Practice — Appeal — Security for costs — Civil Procedure Code, s. 649 — Applica- 
tion that appellant he required to give security — Order directing appel- 
lant to show cause — Absence of counsel to support application — 
Dismissal of application — Application to restore case to 
register — Civil Procedure Code, ss. 9899, 647. 

A petition was made under s. 549 of the Civil Procedure Code, praying that an appel- 
lant might be required to give security for the costa of the appeal. The ground upon which 
the petition was based was that the appellant was not pecuniarily in a position to pay the 
costs of the appeal if it should be disrmssed. An order was passed directing the appellant 
to show cause why the prayer of the petitioner should not be granted. When the petition 
came on for hearing, no one appeared to support it or to show cause against it, and it was 
accordingly rejected. An application was subsequently made on behalf of the petitioner praying 
that the case might be restored to the register, on the ground that counsel for the petitioner 
was absent on the occasion of the hearing for fifteen minutes only, and that, as no one on 
behalf of the appellant had appeared to show cause, the petition should have been granted, 
and the absence of petitioner’s counsel was immaterial. 

Held that the matter was dealt with by s. 98 t of the Civil Procedure Code, and that 
s. 647 of the Code, prescribing that the procedure laid down for suits should be followed as far 
as it could bo made applicable in proceedings other than suits, made s. 99 the rule by which 
the Court was to be guided, 

IJel^ also that although no general -rule could be laid down that the absence of counsel, 
when a case has been called on, should be treated as by itself a sufficient reason for 
restoring to the register either a regular suit, or an appeal, or a miscellaneous application, 
but each case of the kind must be dealt with according to its own particular circumstances ; 
in the present case, taking the circumstances into conBi'[643]deration, an absence of 
counsel for fifteen minutes was not enough to preclude the Court from restoring the petition 
to the register. 

Section 549 of the Civil Procedure Code was never intended by the Legislature to derogate 
from the right of appeal given by the law to every person who is ^defeated in a suit in the 
Court of First Instance, and an application should not be granted under that section of which 
the only ground is a statement that the appellant is not pecuniarily in a position to pay the 
costs of the appeal, if it should be dismissed. Maneckji hiviii Muncherji v, Ooolbai, I. L. 
R., 3 Bom., 241, followed. Ross v. Jaques, 8 M. & W., 13, Seshayyanyer v. Jainulavadin, 
I. L. R,, 3 Mad., 66, and Jogeridro Deb Roykut v. Funindro Deb Roykut, 18 W. R., 102, 
referred to. 

The facts of this case are sufficiently stated for the purpose of this report in 
the judgment of the Court. #_ 

* First Appeal No. 134 of 1884, from a decree of Maulvi Muhammad Sami-ul-lah Khan, 
Subordinate Judge of Aligarh, dated the 27th June 1884. 

t [ Sec. 98 : — If on the day fixed for the defendant to appear and answer, or on any other 
. subsequent day to which the hearing of the suit is adjourned, 

If neither party appears, party appears, the suit shall be dismissed, unless the 

suit to be dismissed. Judge, for reasons to be recorded under his hand, otherwise 

directs.] 
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Mr. G> B. A, RosSf for tlie Applicant (respondent in F. A. No. 134 of 1884). 

Mr. C. H. Ihli, for the Opposite Party (appellant in F. A. No. 134 of 1884). 

Mahmood, J. — The facts of thiscase, so far as it is necessary to state them 
for the purpose o^ disposing of the present application, are the following: — 
On the 12bh JaiiViary 1885, the respondent in F. A. No. 134 of 1884, an appeal 
pending before this Court, made an application under s. 549 of the Civil Pro- 
cedure Code, praying that the appellant might be ordered to furnisli security 
for the petitioner’s costs both in this Court and in the Courts below. The 
application came before DUTHOIT, J., who so fear granted it as to pass the follow- 
ing ordpr Let the oflice report the amount of the costs, and lot notice issue 
to the other side. Upon this order, notices in Hindustani were issued by 
the otlice, wliich wore examined by me, and which appeared to me to amount 
to notices directing the appellant to show cause why the prayer of the petitioner 
should not be granted. In the usual course of the business of this Court, the 
application came before me sitting in single Bench, on the 17th instant, and I 
passed the following order: — “No one appears to support the application, or 
to show^ causo against it. Bejdbted. ” This being the state of things, an 
application was made to me yesterday by Mr*. Ross, who represents tlie res- 
pondent in the apiieal, stating that the reason why neither he nor his colleague 
appeared when tlie case •was called on, was as [544] stated in the petition. 
This application practically asks me to restore the case to the register. It 
was rny intention before granting it to hear the other side, and to issue notice 
to the appellant to show causo wliy the prayer of the respondent should not be 
granted. But Mr. IhU, who represents the appellant, and who has received 
notice of the present application, has now appeared to show causo against it. 
I have heard counsel on both sides, and I should have felt myself bound to 
reject the application if I could have accepted the subtle argument of 
Mr. HiU, that there is no provision in tho Civil Procedure Code under which 
an Older grunting it could ha made. In my opinion, the Civil Procedure Code, 
which, in its fii'st part treats of all matters arising in regular suits, deals with 
tho present matter in s. 98. Here we have an applicant, an application, and 
a person reproseuling the opposite party, and what happened was analogous 
to the case of a suit coming on for heai'ing, in which neither party 
appears, and in which the order of the Court is that the suit shall bo dismissed 
without any order as to cost.s. Under those circumstances, I am of opinion that 
s. 647 of tlie Civil Procedure Code, which prescribes that tho procedure laid 
down by the Code for suits shall be followed,^ as far as it can be made appli- 
cable, in pv^fccodings cither than suits, makes s. 99 the rule by which the Court 
is to be guided m tho present matter. Section 99 provides that “whenever a suit 
is dismissed under s. 97 or s. 98, the plaintiff may (subject to the law of 
limitation) bring a fresh suit ; or if, within the period of thirty days from 
the date of the order dismissing the suit, he satisfies the Court tliat there 
was a sufliciont excuse for his not paying the Court-fees required within the 
time allowed for tho service of the summons, or for his non-appearance, as 
the case may bo, tho Court shall pass an order to set aside the dismissal, and 
appoint a day for proceeding with the suit. ” Here the allegations contained 
in tho potition are not contradicted by*Mr. Hill. They are to the following 
effect That your petitioner applied for an order that the aforesaid appel- 
lant do ffU 'iiah security for the costs of the respondent. That notice to show 
cause was issued and served on the appellant, and the said application was on 
for hearing to-day before Mr. Justice Mahmood. That your petitioner’s 
counsel was in attendance at about quarter to 12 o’clock, the Court having 
[546] sat barely half an hour. That the said application was called on about 


374 



\ 

GATTO BAI 1^885] l.L.R. 7 All. 546 

half-past 11 o’clock and rejected on account? of the^absence of your petitioner’s 
counsel, although no person for the appellant appeared to Show cause. That 
your petitioner’s counsel applied verbally, but the same was refused. That as 
no one on behalf of appellant appeared to show cause, the petition should have 
been granted, and the absence of your petitioner’s counsel was quite 
irnmatet’ial.” ^ 

Now, I am far from laying it down as a general rule that tlie absence of 
counsel, when a case lias been called on, should be treated as by itself a sufficient 
reason for restoring to the register either a regular suit, or an appeal, or a 
miscellaneous application. But in the present case, taking into consideration 
the fact that counsel on the other side was also absent, and tliat if Mr. Ross' 
view of the case is correct, iny own order might possibly have been theVeverse 
of what it now is, I hold that a difference of, say, fifteen minutes is not 
enough to preclude me from restoring the original application to the register. 
Each question of this kind must he dealt with, not according to any 
hard-and-fast general rule, but according to its own particular circumstances, 
especially as the practice of this Court is not yet settled as to the action which 
should be taken in case of the absence of counsel. My order will, therefore, 
be that ray former order of the Wth instant beset aside, and that tfie original 
application be restored. I make no order as to costs of this proceeding because 
that matter will be more conveniently dealt with Jby the Judge disposing of 
the original application. 

On the 20th February, the original application camo on for hearing before 
Mahmoob, J. 

Mr. G, Fj, a. Ross, for the Applicant (Bespondent). 

Mr. 0. R. Hill, for the Opposite Party (Apx)ellant). 

Mahmood, J, — 1 do not think it necessary to ask Mr. Fill to reply, because 
in my o])inion the application must be dismissed with costs. My reasons for 
this conclusion are that the only ground upon which the application has been 
made consists of a statement to the effect that the appellant was not pecuniarily 
in a pgsition to pay the costs of the appeal in this Court, if the appeal shouJjil 
bo dismissed. I have already recently expressed my leasons for 

thinking that s. 519 of the Civil Procedure Code was never intended by 
tlie Legislature to derogate from the right of appeal given ))y the law 
to every person who is defeated in a suit in the Cgurt of First Instance. 
At that time I was not aware of the rulings which Mr, Il'iH lias cited to-day, but 
having now studied those rulings I consider that they co almost further in the 
same direction tlian I went on the occasion to which I have referred. One of 
these rulings is Mancckyi Limjl Mancherji v. Gooibai, I. L. E., S Bom., 241, in 
which Westropp, C. j., laid clown the rule that the more poverty of an appel- 
lant is by itself no sufficient ground for requiring him to give security for the 
costs of the appeal. This case is, I think, on all fours with tlic present, and 
the decision seems to me the same in principle as that which was passed in 
Ross V. Jaqncs, 8 M. &. W., 13, although the point there apparently arose in a 
suit and not in appeal. Some authorities were also cited by Mr. Ross, the most 
recent being Seshayyangar v. Jainulavadin, I. L. R., 3 Mad., 66, in which the 
Madras High Court, consisting of the Chief Justice, Sir Ciiarlp:s Tuumer, and 
Mr. Justice Muttusami Aiytar hefd that s. 549 of the Civil Procedure Code, 
thougli not necessarily inapplicable to pauper appeals, should not be applied to 
|uch appeals except on special grounds. This decision only supports Mr. Ross' 
contention to a partial extent, and it appears to me that the ratio decidendi 
favours the argument of Mr. Hill. Mr. Ross also cited an older case — Jogendro 
Deb Roykut v, Funindro Deb Roykut, 18 W. R., 102 — which again only supports 
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him to a limited extent. The maiti point decided there was that where the 
appellant was, acdbrding tor his own statement, a pauper, and it appeared that 
others presumably able to furnish the necessary security were interested in 
the matter, the case was considered a proper one in which security should be 
given. I do nojb desire to express any opinion upon the rule here laid down, 
for although Mr^JSoss touched on circumstances indicating that in th^ present 
case also others presumably able to furnish the necessary security were 
interested in the matter," the application itself is silent on the point, and, as 
Mr. Hill has said, he is not called on to answer matters not appearing in the 
application. I dismiss the application with costs. 

Application dismissed. 


NOTES. 

I See also 10 I. C., 705.] 


[547] The* 24th February, 1885, 

Pkesent ; • 

Me. Justice Oldfield and Mr. Justice Mahmood. 


Ram Ghulam and others Defendants 

versus 

Hazaru Kuar and another Plaintiffs.’^ 


Civil Procedure Code, s. 244 — Question for Court executing decree — Party to 

suit — Representative. 

Where certain property was attached in execution of a decree passed upon a bond against 
the legal representatives of the obligor, and the judgment-debtors objected to the attachment 
on the ground that the property was not part of the obligor’s estate and liable to be taken 
ih execution of the decree, but was propert}^ which they could claim in their own fight, — 
held, that the matter in dispute was one between the parlies to the suit in which the decree 
was passed, and relating to the execution, discharge or satisfaction of the decree within the 
meaning of s. 244 of i»he Civil Procedure Code, and was therefore to be determined in the 
execution department and ifot by regular suit. Chauudry Waked All v. Musammat Jumaee , 
11 B, L. R., 165 ; Shankar Dial v. Amir Haidar, I.L. R., 2 All., 75 2, Mai Das v. 

Tajammul Husain, supra, p. 36, referred to. 

Per Mahmood, J. — That the turning-point upon >^hich the application of the rule con- 
tained in s. 244 of the Civil Procedure Code barring adjudication in a regular suit depends 
is whether the judgment-debtor, in raising objections to execution of decree against any pro- 
perty, pleads what may analogically be called ^ jus teru, or a right which, although he repre" 
sents it, belongs to a title totally separate from that which ho personally holds in such property. 

Kauai Lali Khan v. Sashi Bhuson Biswas, I. L. R., 0 Cal., 777, dissented from. 

The defendants in this suit, the obligees of a bond executed in their favour 
by one Imrit Kuar, after her death sued the plaintiffs in this suit, her daugh- 
ters, on the bond, as representing their mother and being in possession of her 
estate. They obtained a decree, which •directed that its amount should be 
realized by the sale of the property of Imrit Kuar, and exempting the persons 

property of the plaintiffs from liability, and took out execution of it agains|^ 

* Second Appeal No, 331 of 1884, from a decree of Maulvi Parid-ud-din, Subordinate, 
Judge of Cawnpore, dated the 18th December 1883, reversing a decree of Bai Kishen Lai* 
Munsif of Cawnpore, dated the 28rd December 1882. * 
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certain property in the possession of the plaintiffs, alleging it to be the pro- 
perty of Imrit Kuar and liable under the decree, 'rtie plaintiffs objected to the 
attachment of the property, claiming it as their own, and their objections were 
disallowed. They thereupon instituted the present suit against the defendants 
to have it declared that the property did not form part of the estate of Imrit 
Kuar;*that it formed part of the estate of their father ; [S4i83 that Imrit 
Kuar’s interest in it was only a life interest ; that they had inherited it from 
their father ; and that it was not liable to satisfy the decree against Imrit 
Kuar; and they sought to have the attachment removed. 

The Court of First Instance dismissed the suit, holding that the claim was 
one which should be determined under s. 244 of the Civil Procedure Code in 
the execution of the decree and not by a suit. On appeal by the plaintiffs the 
Lower Appellate Court held that the suit was maintainable, and gave the 
plaintiffs a decree. The defendants appealed to the High Court. 

Pandit Ajudhia Nath and Munshi Ram Prasad^ for the Appellants. 

Pandit Bishambar Nath and Munshi Hanumaii PraHad.ior the Kespondents. 

Oldfield, J. — The first plea taken in secbnd appeal is that no suit will lie, 
with reference to the provisions*of s. 244 of the Civil Procedure Code. The 
plea is valid. The matter in dispute is one between the parties to the suit 
in which the decree was passed, and relates to the execution, discharge or 
satisfaction of the decree. The decree was a decree against the estate of Imrit 
Kuar, and the question is substantially whether the property is part of that 
estate and liable to be taken in execution of the decree, or is property which 
the defendants can claim in their own right and something apart from Imrit 
Kuar’s estate. 

The decision of the Privy Council in Chowdry Waked Ah v. Muaammat 
Jivmaee, 11 B, L. R., 155, is an authority for holding that a question of this 
nature is one to be determined in the execution of the decree. Their Lord- 
ships remark : — “ It is obvious that a party in a representative character is so 
distinctly a party to the suit that under certain conditions bis own private pro- 
perty may be attached and sold. It is true that to fix him with this liability 
it must be shown that he has received property of the deceased, of which he 
has failed to prove a proper disposition. But these things are all cognizable 
and proper to be ascertained in the suit in which the debree is made during the 
progress of the execution proceedings founded upon such decree.” 

[549] The case of Shankar Dial v. Amir Haidar^ I. L. R., 2 All., 752, 
is distinguishable. In that cash the judgment-debtor qjbjected to the attach- 
ment of certain property on the ground that such property was in his posses- 
sion as trustee for an endowment, and not in his own right, and it was held 
that the objection, although made by the judgment-debtor, was one properly 
falling under ss. 27B-283, Civil Procedure Code, and the order upon it was one 
not appealable, but that the remedy was by suit under s. 283. The case of Nath 
Mai Das v. Tajammul Husain {supra, p. 36) is also similarly distinguishable. 
The dispute in the case before us is not one of the nature to be dealt with under 
those sections of the Civil Procedure Code ; but purely a question between 
parties to the suit and relating to its execution. The appeal is decreed, the 
Lower Appellate Court’s decree set aside, and tlie suit is dismissed with costs. 

# Hahmood, J. — I concur entirely, not only in the conclusion at which my 
learned brother Oldfield has arrived, but also in the reasoning which leads up 
to that conclusion. I, however, wish to add that the only case of importance 
cited against the view taken by us is Kanai Lall Khan v. Sashi Bliuson Biswas, 
I. L, R., 6 Cal., 777. That case is not on all fours with the present, but there 
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are a great many ^icia in the ealier part of the judgment which have a bearing 
upon this case, and go to contradict the principle laid down by my brother 
Oldfield to-day. I have studied the judgment, and reading the Privy Council 
case cited therein, 1 confess, with due deference, 1 cannot place the same in- 
terpretation as that adopted by the Calcutta Court. It seems to me that the 
turning point up^on which the application of the rule contained in s. 244 of the 
Civil Procedure Code barring adjudication in a regular suit depends, is whether 
the judgment-debtor in raising objections of execution of decree against any 
property pleads what may analogically be called a jus tertu, or a right which, 
although he represents it, belongs to a title totally separate from that which he 
personally holds in such property. If in the future regular suit he can plead 
no title other than that which he himself personally held in his own right at 
the time when execution was sought against the property, the bar provided by 
s. 244 of the Civil Procedure Code would operate, because [d50] such ques- 
tions could be adjudicated upon in proceedings relating to the execution of the 
decree within the meaning of cl. {c) of the section read in the light of the Privy 
Council ruling to which reference has already been made. On the other 
hand, if the judgment-debtor pleaSs a title which he does not hold in his own 
right, but merely as a trustee of an interest tcfbally different from his own, the 
mere identity of the person of the judgment-debtor would not bar the adjudi- 
cation upon a right which could not be adjudicated upon in the execution 
proceedings, and for this reason, that the judgment-debtor as such had no 
interest in saving the property from the consequences of the execution. This 
I understand to be the ratio decidendi adopted by my brother OLDFIELD in Shan- 
kar Dial V. Amir Haidar, I. L. B., 2 All., 752 ; which I followed in Nath Mai 
Das Tajammul Husain {supra, p. 36). I still adhere to that view, and 
therefore concur in the order proposed by my learned brother. 

Appeal allowed. 


NOTES. 

t The following arc similar decisions when an independent title in themselves was set 
up by the legal representatives in execution proceedings : — (1883) 7 Mad., 255 ; (1885) 7 All., 
733 ; (1887) 9 All., 806 ; (1889) 12 All., 73 ; (1888) 16 Cal., 1 ; 603. 

But when the objection raises questions of^title in third parties, it was held that it was 
a matter for a separate suit and not for the executing Court : — (1889) 12 All, ,313 F. B.; (1898) 
23 Mad., 195. See also (1888) 15 CaL, 437.] 
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The 27th February^ 1SB5. 

Present : 

Mr. Justice Straight and Mr. Justice Brodhurst. 

• Amolak Ram and another Decree- holders 

versus 

Sahib Singh Judgment-debtor. * 

Temporary injunction — Stay of sale in execution of decree — Practice- 
Notice to opposite party — Civil Procedure Code, ss. 492, 494. * 

Where a Court made an order granting a temporary injunction under 3.492t of the Civil 
Procedure Code, without directing notice of the application for injunction to be issued to the 
other side, and its order directing stay of sale of property in execution was passed ex parte, 
without the other side being given an opportunity to show cause, /icild that the order was 
irregular. 

Where ancestral property was attached in execution of a decree, and a son of the judg- 
ment-debtor instituted a suit to estal^ish his right to the property and made an application 
for a temporary injunction directing stay of sale pending the decision of the suit, held that, 
inasmuch as what was advertised to be sold was the rights^ and interests of the plaintiff’s 
father in the property, and it could not be said that the property was being “ wrongfully 
sold in execution of a decree” and the application on the face ot it disclosed no sufficient 
ground to warrant an order under s. 492 of the Civil Procedure Code being made as prayed, 
the temporary injunction ought not to have been granted. 

The facts of this case are sufficiently stated for the purposes of this report 
in the judgment of the Court. 

Cssi] Mr. G. E. A. Ross, Mr. 2\ Conlan, and Babu Ratan Chand, for 
the Appellant. 

The Respondent did not appear. 

Straight and Brodhurst, JJ. — This is an appeal from an order of tfie 
Subordinate Judge of Aligarh, dated the 15th November 1884, granting a 
temporary injunction to stay the sale of certain property under s. 492 of the 
Civil Procedure Code. Before disposing of this appeal, it is necessary to refer 
to a few facts mentioned to us by the learned counsel for the appellant, and 
which we must take to be correct, as the respondent has not appeared either 
in person or by counsel to contradict them. It appears that on the 8th June 
1880, Amolak Ram and Phul Chand advanced to Naubat and others a sum of 
Rs. 50,000. On the 20tli September 1881, the appollafit obtained a decree for 
Rs. 68,513. On application being made for the sale of this property against 
which this sum was secured by execution of the decree, the property being 
ancestral, the decree was transferred for execution in due course to the Col- 
lector, and the 7th January 1882 was fixed for the sale of the property. An 

* First Appeal No. 163 of 1884, from an order of Lala Cheda Lai, Offg. Subordinate 
Judge of Aligarh, dated the 16th November 1884. 

Cases in \Yhich temporary t [Sec. 492: — If in any suit it is proved by affidavit or 

injunction may be granted, otherwise — , 

(a) that any property in dispute in a suit is in danger of beii^g wasted, damaged or 

alienated by any party to the suit, or wrongfully sold in execution of a decree, or 

(b) that the defendant threatens, or is about, to remove or dispose of bis property 
with intent to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain such act, or give such 
other order for the purpose of slaying and preventing the wasting, damaging, alienation, 
sale, removal or disposition of the property as the Court thinks fit, or refuse such injunction 
or other order. 
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applioatiion was ms)i.cle for th6 postpoaenaent of tha sale which was granted 
and the 20th April 1882 wks fixed for the sale of the property. On the 19th 
April 1882, another application was made for the postponement of the sale, 
which was again postponed, and the 20th June 1882 was fixed for the sale of 
the property. 

Ijakhan Singh, one of the sons of the J udgment-debtor, instituted a 
suit, and on his application the sale was again postponed. On the 11th 
December 1882, Lakhan Singh’s plaint was rejected as insufficiently stamped. 
On the 19th February 1883, Lakhan Singh again sued, paying the proper 
amount of Court-fees, and again applied for the postponement of the sale, 
which vyas again postponed. This suit was also thrown out, and Lakhan 
Singh appealed to this Court, and applied for postponement of the sale. This 
appeal was rejected, and the sale was ordered to be proceeded with. 

At this stage, the second son of the judgment-debtor instituted a suit, and 
on the 15th November 1884, he made the following application: — “ The suit 
was instituted to recover possession of C3S2] two-thirds of 5 biswas in mauza 
Jalesar, 10 biswas in mauza Ismailpur, and two-thirds of mauza Kutra and to 
protect the same from the decrees t)f judgment-creditors. The 2nd December 
1884 was fixed for laying down the issues. The rights in all the three above- 
mentioned villages have been advertised for sale on the 20th November 1884, 
in execution of a decree heid by Amolak Ram and Phul Chand, defendants. 
Hence it is hereby prayed that the auction-sale of the rights in the three villa- 
ges may be postponed pending the decision of the case.” The order passed by 
the Subordinate Judge is as foUows : — ** A reference to the record of the case of 
the regular suit shows that a regular suit regarding these properties is pend- 
ing. Ordered that the auction-sale fixed for the 20th November 1884 be 
postponed,” 

It is clear that, in waiting up to the 15th November 1884, in making this 
application; there was an unnecessary delay on the part of the plaintiff. But, 
apart from this, by s. 494 of Act XIV of 1882, before granting an injunction 
under that section, it is directed that the Court shall in all cases, except 
where it appears that thelobject of granting the injunction would be defeated 
by delay, direct notice of the application for the same to be given to the 
opposite party.” 

Now the Subordinate Judge in this case did not direct notice to be issued 
to the other side of this application, and his order directing the stay of sale 
was made ex parte, without the other side being given an opportunity to show 
cause. On this ground alone the order is open to exception. 

Agai.'', before an order under s. 492 can be made, it must be shown that 
the property was about to be “ wrongfully sold in execution of a decree.” 
Now in this case what was advertized to be sold was the rights and interests 
of the plaintiff’s father in this property, and it cannot be said that the property 
was being ‘‘wrongfully sold in execution of a decree.” Besides, the applica- 
tion on the face of it discloses no sufficient ground to warrant an order under 
s. 492 being made as prayed. The appellant could have moved the Subordinate 
Judge to discharge the injunction under s. 496 of the Code, but he has not 
done so, and has come up directly in appeal before us. Under the circum- 
stances of tho [S6S] case, the only order that we think proper to make is, that 
the order of the Subordinate Judge directing stay of sale of the property be set 
aside, and that execution should proceed, subject to any proper application 
that the respondent may be advised to make. 

Appeal allowed. 
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FULL BENCH. ' 

The 7th March, 1885 , 

Present ; 

Sir W/Comer Petheram, Kt., Chief JnsTicB, Mr. JcrsTrcE Straight, 
Mr. Justice Oldfield, Mr. Justice Brodhurst, and 
Mr. Justice Mahmood. 


Indar Sen and another Defendants 

versus 

Naubat Singh and others Plaintiffs.* 


Act XII of 1811 {N,~W. P. Bejit Act), s. 7 —Usufructuary mortgage — 
Ex-proprietary - tenant — Sir- land. 

Held by the Pull Bench (OLDFIELD and BRODHURST, JJ., dissenting) that a person who 
creates a usufructuary mortgage of z^mindari property becoma an ex-proprietary or occu- 
pancy-tenant of the sir-land under s. 7 of theN.-W.P. Rent Act (XII of 1881). 

Per Petheram, C. J. — a usufructuary mortgagee is, for the time being, the proprietor 
Tof the property, inasmuch as a proprietor is the person entitled \o exclusive possession at the 
time ; and the intention of the Legislature, as expressed in s. 7 of the Rent Act, is that when 
a zemindar ceases to be ontith^d to occupy the sir-land as proprietor, he shall have the right 
to occupy it as an ex-proprietary tenant under s. 5. Bhagtoan Singh v. Murli Singh, I.L.R., 

1 All., 459, dissented from. 

Per STRAIGHT, J, — The words “ loss ” and “ part with in s. 7 of the Rent Act wore 
intended to cover all cases in which a proprietor of land has cither voluntarily or by operation 
of law deprived himself permanently or temporarily of the power to exercise full proprietary 
right over his property. 

Per mahmood, j.— T he meaning of tlic words “ proprietary rights ” in s. 7 of the Rent. 
Act is equivalent to that of the term “full ownership ” corresponding to dominium in the 
Roman Law and fee-simple estate in English Law. The right of a usufructuary mortgagee 
cannot bo called proprietorship ; and, having regard to s. 58 of the Transfer of Property Act, 
the execution of a usufructuary mortgage does not amount to a transfer of the proprietary 
right. 

The word “ lose ” as used in s. 7 of the Rent Act moans the transfer of proprietary rights 
otherwise than by the will of the owner in consequence of same incident of law. The term 
<* part with ” is a general expression in'cluding both absolute and toipporary alienation ; and 
a usufructuary mortgage is a “ parting with ” some of the incidents of ownership and falls 
within the purview of s. 7, [584] inasmuch as the rights of possession and of the enjoyment 
of the usufruct are transferred from the mortgagor to the mortgagee, though such a transfer 
does not amount to a total alienation of proprietorship. Bhagwan Singh v. Murli Singh^ 
I. L. R., 1 All., 469, dissented from. Oopal Pa^idatj v. Pursotam Das, I. L. R., 5 AIL, 121, 
Qanga Dinv, Dhurandhar Singh, I.L.R. ,6 AIL, 495, and Oulab Baiv, Indar Singh, 
I.L.B., 6 All., 64, referred to. 

Per OLDPHCLD, j. — T he words " lose or part with his proprietary rights in any mahal ’’ 
in 8. 7 of the Rent Act mean a loss or parting which divests absolutely of all proprietary 
rights, leaving no interest of a proprietary kind in the mahal ; this does not happen in 
A usufructuary mortgage, and therefore the latter is not a loss of or parting with proprietary 
rights, within the meaning of s. 7. Bhagwan Sigh v. Murli Singh, 1. L. R., 1 AIL, 459, 
approved. 

• First Appeal No. 18 of 1884, from a decree of Maulvi Nasir All Khan, Subordiuat® 
Judge of Moradabad, dated the 19th May 1883. 


381 



i All. 8SS iNi/Js SEN (fee. i>. 

m 

Per Brodhurst, J. — The vord “ fose’* in s. 7 of the Rent Aot means involuntarily los^, 
as for instance, by aftiction sal#, and “part with’* means voluntarily and entirely divested 
of by means, «.p., of gift or private sale. “Proprietary rights” means the whole of the 
proprietary rights ; and a usufructuary mortgagor of zamindari property ’cannot be said to 
have lost or parted with his proprietary rights therein and therefore does not, under the pro- 
visions of s, 7 ot fcli 9 Rent Act, become an ox-propriefeary or ocoupancy-tonant of the sir-land. 

The plainfcififsin this case claimed possession of shares in three villages, **with 
all the appurtenances,” and of three shops, under a deed of usufructuary 
mortgage, dated the 3rd April 1882, executed in their favour by the defendants. 
The deed of mortgage transferred the shares in the villages in question, 
“ together with all the rights appended and detached, cultivated and unculti- 
vated .lands, village sites, groves, wells, jungles, ponds, fruit and timber trees, 
and trees planted and of spontaneous growth, and Khudkasht right ” belonging 
to the shares. The lower Court gave the plaintiffs a decree as claimed. The 
defendants appealed to the High Court on the ground, amongst others, that 
the decree for possession of the sir-land is contrary to the terms of the law.” 

The Divisional Bench (Pejheram C.J., and Brodhurst, J.) hearing the 
appeal, with reference to this ground, referral to the Full Bench the following 
question : — 

“ Whether a persoy who creates a usufructuary mortgage of zamindari 
property becomes an ex-proprietary or occupancy-tenant of the sir-land under 
s. 7 of the Rent Act.” 

Babu Ratan Chand, for the Appellants. 

[5d5] Mr. J, Stmeofi, for the Respondents. 

Petheram, C.J. — The question is, whether a Zamindar, who mortgages 
his mahal by usufructuary mortgage, and gives possession to the mortgagee, 
parts with his proprietary rights by that transaction. This of course depends 
upon what a usufructuary mortgage is. A mortgage of this description is 
defined by s. 58 of the Transfer of Property Act to be a transfer of an interest 
* in specific immoveable property for the purpose of securing the payment 
of money, &o., and the mortgagor delivers possession of the property to 
the mortgagee, and authorizes him to retain possession and receive the 
entire profits. Under such a transaction it is evident that the mortgagee 
is entitled to the exclusive possession of the property until the loan is repaid, 
and becomes, in my opinion, the propiietor of the property during that 
time, inasmuch as I understand the proprienor of a thing to be the person 
entitled to the excluswo possession of it al the Umc. If it bo true that the 
transact has constituted the mortgagee the proprietor of the property, 
though only for the time being, it must follow that the mortgagor has parted 
with Ills proprietary rights as he has ceased to be proprietor. The difficulty 
in the case really arises from the decison of a Division Bench of this Court in 
the case of Bhaqwau Singh v. Murli Singh, I. L. R, 1 All., 159. Speaking 
for myself, I can only say that 1 think that decision is wrong, and that I 
decline to follow it. In ray opinion, the meaning of the Legislature is, that when 
a Zamindar ceases to be entitled to occuj)y the sir-land a? i)roprietor, he shall 
have the right to occupy it as an ox-prpprietary tenant under s. 5 of the Bent 
Act. It follows that I answer the question m the affirmative. 

straight, J.— 1 am of the same opinion. The mortgage transaction 
between tlie parties to the suit, out of which the reference has arisen, trans- 
ferred the legal estate in the zamindari to the mortgagee, and entitled him to 
possossi(..n thereof to the exclusion of the mortgagor, which possession can 
only Le terminated hy surrender of hia document of title and reconveyance, 

'm 
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either voluntarily made or enforced through the medium of a redtinption suit. 
It is true that the words ** lose" and ** part with ’ in [856] s. 7 of the Bent 
Act have no special legal significance, but they appear to me to have been 
intended to cover all cases in which a proprietor of land has either voluntarily 
or by operation of law deprived himself permanently or temporarily of the 
power to exercise full proprietary right over his property. The mischief at 
which this provision of the statute aimed is too well understood to need 
repetition here, and I can only add that if a usufructuary mortgage be held 
not to be a “losing" or ‘ parting with " the proprietary right, then in future a 
usufructuary mortgage will invariably he resorted to instead of a sale, so as 
to defeat the ex-proprietary right, 

Mahmood, J. — In this case I have arrived at the same conclusion as the 
learned Chief Justice and my brother Straight, but as the grounds of my 
conclusion are, though in a very small degree, different from those which 
they have stated, 1 think it necessary to explain my own reasons. Before I 
can go into the question referred to the Full Bench, it is necessary to consider 
the meaning of the words “ proprieiaiy rights " in s. 7 of the Bent Act (XII 
of 1881). I understand these words to be equivalent to the term “ ownership," 
which is not rr>erely a word of teclmical legal meaning, but which, I hold, must, 
according to the general canons of construction, be interpreted in its broadest 
possible meaning in the absence of words to restrict such interpretation. In 
that light, the idea of full ownership coi’responds to what, in the Boman Law, 
is termed a “ dommtum," or to what, in the English Law, is called the “ fee 
simple estate." Tliis has been defined })y Austin in tiie following manner : — 
“ The idea of absolute property is a right indefinite in point of user, unlimited 
in extent of duration, and alienable by the actual owner from every successor 
who, in default of alienation by him, might take the subject of it." This 
appears to me to correspond to the meaning of the term “ proprietary rights" 
as used in s. 7 of the Bent Act. It is, as 1 take it, an elementary proposition 
of jurisprudence that dominium is an aggregate of component rights, such as 
the rigiit of actual possession, the right of enjoying the usufruct of land, the 
power of sale, and so on. In my judgment in the case of Gopal Pandey 
V. Pur&otam Das, I. L. B., 5 All., 121, I explained what full ownership 
[857] means, and what its incidents are, and also what the exact 
nature of occupancy-right is in these provinces. I theiu said that a person in 
full ownership can alienate any one or more of its co»nponent elements. 
The question before the Court in that case related to simple mortgage or 
hypothecation, but my argument applies also to the case now before us, 
because I said, adopting another passage from Austin, '^hat the full owner- 
ship being composed of these rights “ indefinite in point of user, unrestricted 
in point of disposition, and unlimited in point of duration," any alienation of 
these rights would bo a mortgage, so long a? the object of the alienation was 
security for the payment of a debt in money. I further said, quoting from 
another jurist, that any “ one or more of the subordinate elements of owner- 
ship, such as a right of possession or user, may be granted out while the 
residuary right of ownership, called by the Bomans nuda proprietas, remains 
unimpaired. The elements of the fight which may thus be disposed of 
without interference with the right itself, — in other words, which may 
be granted to one person over an object of which another continues to 
be the owner. — are known as jura in re. aliena:' — (Holland on lur., p. 144). 
Such being my views as to the nature of proprietorship, I am unable to 
hold that the right of the usufructuary mortgagee is a right which can 
be called a transfer of proprietorship ; and having regard to s. 68 of the Transfer 
of Property Act, and especially cl. (a), governing the whole section, and 
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cl. {d), referring ^ in partip'alar to usufructuary mortgage, I cannot agree in 

holding that the execution of a usufructuary mortgage amounts to a 
transfer of the proprietary right. But here my difiPerence with the learned 
Chief Justice ends. Upon the rest of the question, I entrirely agree 
with him. The question is then limited to this — what is the meaning 
of the words “lose" and “ part with'* as used in s. 7 of the Rent A^t ?— in 
other words, to the interpretation of two common English expressions. As to 
the word *‘lose” it means, in my opinion, the transfer of proprietary rights 
otherwise than by the will of the owner, as, for instance, by the sharer falling 
into arrears of government revenue, or by a decree of a Civil Court, or by a parti- 
tion ot the estate sanctioned by the supreme revenue authorities, or by some 
other incident of law. With these, however, we are not now concerned. 
[658] But as to the expression “ part with,'* that is the sole point on which this 
case, in my opinion, depends. I think that “part with ” does not exclude the 
idea of an alienation which falls short of sale or any other incident of law which 
absolutely transfers ownership out and out. To “ i)art with " is an expression 
philologically connected with the term “ separate, ” it means to’be separated 
from something. But a man fnay separate himself from a thing either for 
ever or only temporarily, and in this sense toT** part with " may be called the 
Oenus, of which absolute alienation and temporary alienation are species. In 
other words, the phrase must be taken to cover both forms of alienation — an 
interpretation which is in keeping with the rule of construction that words 
must be understood in their broadest meaning, unless there are reasons to 
restrict the meaning. Here no such reasons exist, and, as the learned Chief 
Justice and my brother Sthaight have implied, a usufructuary mortgage is 
a “ parting with " some of the incidents of ownership, because the most impor- 
tant elements of ownership are the right of possession and of the enjoyment 
of the usufruct, though temporary and for a specific object. These rights are, 
in the case of usufructuary mortgage, transferred from the mortgagor to the 
mortgagee, and though such a transfer does not amount to a total alienation 
"of proprietorship, it does fall within the expresion “ part with ** in s. 7 of the 
Rent Act. I do not hold this opinion on theoretical grounds only, but also on 
grounds of public policy as apparent from the statute itself. I mean by this 
that the right of occupancy in sir-land has been obviously intended by the 
Legislature as a protection to the owners of zamindari shares in villages in 
India against their own imprudence. Now the case of Bhaghwan Singh v. 
Murli Singh, I. L. R. 1 All., 459, goes directly against this view. In regard to 
that case, T will not say anything in the nature of an argument against the 
ratio decidendi upoiP’which the judgment was based, beyond the observation 
that the reasons upon which my view is founded do not appear to have been 
considered. I agree with the learned Chief Justice in dissenting from that 
judgment. In another case —Tarapat v. Kamalnain, N.-W. P. Legal 
Remembrancer, 1380, R. k R. Series, 212 — which is binding upon the 
Revenue authorities in these Provinces, the Sudder Board of Revenue held 
the same view as the decision of [559] the Division Bench of this Court 
to which I have referred. The reasons which prevent me from agreeing with 
the one decision apply equally to the other. In the Full Bench case of Gopal 
Pandey v. Parsotam Das, I. L. R., 5 Alf,121,I took pains to explain my views 
of the nature of occupancy-rights in these Provinces, and held that such rights 
were not capable of transfer by their holder, in the sense of s. 9 of the Rent 
Act, even by means of simple mortgage. I regret, and I say this with due respect, 
that that decision was not accepted by the whole Court, but in a subsequent 
case the Full Bench in GangaDin v. Dhurandhar Singh, I. L. R., 6 All., 496 
laid down that a usufructuary mortgage was a ** transfer** under s, 9 of the lient 
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Act. It is not necessary forme to consider* whether the ratio decidendi in the 
one case can possibly be different to that in the otJber, as if is enough for the 
purposes of fcbe case to accept the latter ruling which, in my view of the law, 
accords with'the reasoning upon which my judgment in the former case pro- 
ceeded. Now what is an ex-proprietary tenancy ? It is nothing more or less 
than alight of occupancy which does fall within the prohibition of s. 9, and it 
was so held by the Full Bench in Gulah Rai v. Indar Singh, I. L. R., 6 All., 
64, the effect of which I take to be a reversal of an earlier ruling of a Division 
Bench of this Court in Markundi Dial v. Ramharan Rai, I. L. R., 2 All., 735. 
It appears to me that if the ruling in Gulab Rai v. Indar Singh is right, and I 
take it to be right, no other view than that taken by the learned Chief Justice 
and my brother Straight is possible, because if a person holding an occupancy- 
right cannot alienate it by sale, it follows that he cannot by usufructuary mort- 
gage create any such interest in the usufructuary mortgagee as would deprive 
him of the occupancy-right generated by the statute. Any other view seems to 
me to involve the conclusion that a person executing a usufructuary mortgage 
of his zamindari, including sir-land, might enable the usufructuary mortgagee to 
own the whole property at the end of sixty ^ars when the right of proprietor- 
ship would cease by prescriptioft, and the original owner would be prevented 
from keeping the occupancy -right, because during the continuance of the mort- 
'gage when the mortgagee would remain in possessioTi, tlie sir-land would either 
be fallow (which is not likely), or the right [560] of actual possession 
and cultivation thereof having once been conveyed to the mortgagee, he might 
let the land to tenants, and thus create rights which would take it out of the 
category of sir-land as defined in s. 3, cl. (4) of the Rent Act (XII of 1881). 
Such a result would, in my opinion, defeat the object of the statutory provi- 
sion, and for the reasons my answer to the reference must be in the affirmative. 

Oldfield, J . — The reply to this reference depends on the meaning to be 
put on the words “ lose or part with his proprietary rights in any rnahal” in 
s. 7 of the Rent Act. 

In my opinion, they mean a loss or parting which divests absolutely of all 
proprietary rights, leaving no interest of a proprietary kind in the mahal. This 
does not happen in the case of a usufructuary mortgage. 

A mortgage is defined in the Transfer of Property Act to be the transfer 
of an interest in specific immoveable property for the purnose of securing the 
payment of money lent ; and it becomes a usufructuary mortgage when the 
mortgagor delivers possession of the mortgaged property to the mortgagee, and 
authorizes him to retain such possession until payment of the mortgage-money, 
and to receive the rents and profits accruing from the j^operty, and to appro- 
priate them in lieu of interest, or in payment of the mortgage-money, or partly 
in payment of the mortgage-money and the mortgagor has a right to recover 
possession of the property when the money is paid. The mortgagee therefore 
bolds the estate merely as a security for the debt, and not absolutely, and he 
has therefore only a qualified and limited interest in it, confined to the object 
of satisfying his debt, and so long as the right of redemption remains in the 
mortgagor, the full proprietary interest and right cannot be said to have passed 
from him to the mortgagee, the righi to redeem being dependent on the mort- 
gagor remaining proprietor or owner of the property. 

In a sale, on the other hand, the proprietary Rights pass in their full 
sense and absolutely. Sale is defined in the Transfer of Property Act to be a 
transfer of ownership in exchange for a price paid or promised, or part paid 
and part promised. The transfer of ownership marks the difference between 
it and mortgage. 
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[361] The same distinction will be observed in the definition of English 
mortgage, by whicfii the pi^perty is transferred absolutely. Nothing of this 
sort happens in a usufructuary mortgage, and therefore the latter is not a loss 
of or parting with proprietary rights, as I understand those word’s in, s. 7. 

This is the view taken in Bhagwan Singh v. Murli Singh, I. L. E., 1 All,, 
469, in which I tjoncur. ® 

Brodhurst, J. — The question that has been referred to us is whether a 
person who creates a usufructuary mortgage of zamindari property becomes an 
ex-proprietary or occupancy-tenant of the sir-land under s. 7 of the Bent Act 
(XII of 1881). Paragraphs 1 and 2 of s. 7 of the Bent Act are as follows : — 
Every person wlio may hereafter lose or part with his proprietary rights in 
any mahal shall have a right of occupancy in the land held by him as sir in such 
mahal at the date of such loss or parting, at a rent which shall be four annas 
in the rupee less than the prevailing rate payable by tenants-at-will for land 
of similar quality and with similar advantages.” 

“ Persons having such rights of occupancy shall be called ‘ex-proprietary 
tenants,' and shall have all the rights of occupancy tenants.” 

I consider that the words “ who may losc/” in paragraph 1 mean involun- 
tarily lose, for instance, by auction-sale, and that the w^ords " part with ’* mean 
voluntarily and entirely divested of, by means, e.g., of gift or private sale. If 
the Legislature had intended that tlie person making a usufructuary mortgage 
should thereby become an ox-proprietary tenant of the sir-land, there could 
have been no difiiculty in expressing their meaning in clear and unambiguous 
language. If the words “ every person who may hereafter lose or part with his 
proprietary rights in any mahal are meant to include every person who may, 
for however short a time, make a temporary transfer of a small portion of his 
zamindari property, I think it cannot but he admitted that the language used to 
convey that moaning is extremely obscure, and is calculated to mislead a large 
proportion of the persons interested in understanding it. Obviously a person can- 
not, in the general acceptation of [562] the words, become an “ ex -proprietary 
tenant,” until he has lost or parted with his proprietary rights, and, ‘in my 
opinion, the words “ proprietary rights” in s. 7 of the Bent Act clearly mean the 
whole of his proprietary rights. “ Usufructuary mortgage ” is defined in cl. id) 
of 8. 68 of the Transfer of Property Act, as follows : — “ Where the mortgagor 
delivers possession of tfie mortgaged property to the mortgagee, and authorizes 
him to retain such possession until payment of the mortgage-money, and 
to receive the rents and profits accruing from the property, and to appropriate 
them in lieu of interest, or in payment of the mortgage-money, or partly in 
lieu of interest and partly in payment of the mortgage-money, the transaction 
is called an usufructuary mortgage, and the mortgagee an usufructuary mort- 
gagee.” A zamindar may make a usufructuary mortgage of the whole or of 
a portion of his estate on terms that will enable him to redeem the mortgage 
whenever ho has the means to do so. He may mortgage the property for even 
less than half its value, and subsequently he may sell it for double the amount 
of the mortgage-money. A person who can redeem the property that he has 
mortgaged, or can, whenever it suits him to do so, sell that property, either to 
the mortgagee or to a third person camnot, in my opinion, be said to have 
‘‘lost or parted with,” his proprietary rights in the property.” 

A person can undoubtedly be the proprietor of an estate without being 
in actual possession of it. A person takes a house or a farm on a lease for a term 
of years ; he is on certain conditions entitled to exclusive possession of the 
house or farm for the term of years, but nevertheless he is not the proprietor 
of the house or farm, but is merely the tenant in temporary possession. The 
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money which he pays as rent to the landlord is p^id on certain dates within 
the tenancy, whereas the money that is paid by the* mortgagee with possession 
to the mortgagor — the landlord — is generally paid prior to occupation by the 
mortgagee. The mortgagor, being in immediate want of cash, raises a loan by 
giving over to the money-lender temporary possession of .the whole or of a 
portion‘d of his estate, and by this mortgage transaction he obtains, as it were, 
his rents in advance. My opinion on the question referred to us is in accord- 
. ance with the judgment of a Bench of this Court (PEARSON and SPANKlE, JJ.) 
in the case of [568] Bhagwan Singh v. Murli Singh, I. L. R., 1 All., 459. That 
judgment was delivered on thq 27th July 1877, when Act XVIII of 1873 was 
the Rent Act in force, and on the 26th October 1880, it was approved of and 
followed by both members of the Sudder Board of Revenue (Messrs. ^Carmi* 
chaol and Plowden) in the case of Tarapat v. Knmalnain, N.- W. P. Legal 
Remembrancer, 1880, R. & R. Series, 212. I consider that not only are the 
judgments above mentioned in accordance with the law^, but that no other 
conclusions could have been arrived at whthout straining the language of the 
section. 

I believe it to be a duty of j^he Legislatiire, and one which they duly per- 
form, to keep themselves acquainted with the reported judgments of the High 
. Courts and Sudder Boards of Revenue, in order that the 1p-ws referred to in 
those judgments may, when requisite, be amended. * The two judgments above 
mentioned were binding on all Subordinate Civil and Rent Courts throughout the 
North-Western Provinces, and therefore, if the Legislature had considered that 
a wrong construction had, in those judgments, been placed on the meaning 
of s. 7 of Act XVIII of 1873, they would surely have felt it their imperative 
duty to amend the law and to recast the section, so that no doubt could possibly 
remain as to its meaning; but Act XII of 1881 did not come into force until 
nearly four years after the date of the High Court judgment, and the two 
paragraphs of s. 7, Act XVITl of 1873, were reproduced in precisely the same 
words in s, 7, Act XII of 1881, with the addition of a third paragraph, which 
in no ^ay affects the present case. 1 am satisfied, first, from the language ot 
s. 7, and secondly, from that section having been reproduced in Act XII of 
1881, notwithstanding the two judgments above referred to, that those judg- 
ments are correct, and therefore my answer to the reference is, that a person 
who creates an usufructuary mortgage of zamindari property does not, under 
the provisions of s. 7 of the Rent Act, become an ex- proprietary or occupancy - 
tenant of the sir-land. 


NOTES. 

( The opinion of the i^.y in this Full Bench caso was approved and adopted in a 

lator Full Bench case, (1894) 16 All., 837, and followed the two other cases of the same 
Court (1893) 16 All., 219 ; Weekly Notes, 1893, p. 177. 

See (1885) 7 All., 847 F. B., for further stages of the litigation.] 
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[8W] APPELLATE CIVIL. 

The 16th March, 1886, 

Present : 

Mr. Justice Brodhurst and Mr. Justice Mahmood. 

Kallu and another Decree- holders 

versus 

Muhammad Abdul Ghani and another... Judgment-debtors.* 

Execution of decree — Act XV of 1877 {Limitation Act), Sch, ii, No. 179 — 
Application or “ step m atd of execution ” — Application by pleader 
for execution after decree-holder s death. 

Where a decree- holder died without taking out execution of his decree, and, two days 
after his death, his pleader made an application for execution on his behalf, this being the 
first application of the kind, — held, that, inasmuch as the authority of a pleader ceases at the 
moment of his client’s death, the application was invalid, and was not such an application 
or step in aid of execution of the decree as could save a subsequent application for execution 
by the decree-holder’s heirs from being barred by limitation. 

The facts of this case are sufficiently stated for the purposes of this report in 
the judgment of the Court. 

Munshi Kashi Prasad, for the Appellants. 

Babu Bam Das Chakarbati and Munshi Ram Prasad for the Respondents. 

Mahmood, J. — We are of opinion that this appeal should be dismissed. 
The facts necessary for consideration in connection with the point of law seem 
to be as follows ; — A decree, dated the 13th February 1880, was held by one 
Bam Lai, in whose favour it had been passed. No execution appears to have 
been taken out by the original decree- holder, who died on the 11th February 
•1883. Two days after bis death, on the 13th February, an application was 
made on his behalf by his pleader for execution, this being the first application 
of the kind. The Court executing the decree admitted the application as being 
within time, but the judgment-debtor appealed from the order passed on the 
application to the District Judge, who passed an order that “ the heirs might 
be allowed to carry on the execution ; ’’ and he seems to have directed the heirs to 
make an application within two days from the date of his decision. It isunneces- 
sary to consider whether or not such a direction was legal ; but, as a matter of 
[565] fact, no appli-aation for execution was made by the present appellants, 
the heirs of the decree- holder, until the 30th August 1883, and it is in con- 
nection with the application then made that the present appeal has been 
preferred. 

The Court of First Instance, regarding the judgment of the District Judge 
as conclusive as to the validity of the former application, entertained the present 
as within time. There was however no such adjudication as would be covered 
by the Privy Council ruling in the case of Ram Kirpaly. Rup Kuari, I. L. R., 
6 AIL, 269: L. R., 11 Ind. Ap., 37, and therefore the District Judge on appeal 
held that execution of the decree was bar?ed. The appeal has now come before 
us, and the whole matter depends on the question whether the application for 
execution of the 13ch February 1883, was such an application or step in aid 
of execution of decree as would prevent limitation from running out in regard 

* Second Appeal No. 51 of 3884, from an order of C. W. P. Watts, Esq., Offg. District 
Judge of Babfuiujpor, dated the 25tli January 3884, reversing an order of Babu Ishri 
Prasad, Munsil jf Deoband, dated the 12‘ind November 1883. 
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to this application. Now it is clear, and it hs^s been admitted, that the 
decree-holder had died two days before the applictition was made. No valid 
application could be made by his pleaders, because the authority of a pleader 
ceases at the moment of his client’s death, and therefore we hold that the 
period of limitation should be calculated from the date of the decree up to the 
date of the present application, and that being a period of more than three 
years, the application is barred, and the appeal must be dismissed with costs. 

Brodhurst, concurred. 

Appeal dismissed. 
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The 16th March 885. 

PEESENT : 

Mr. Justice Straight and Mr. Justice Brodhurst. 

Ahmad Khan Judgment-debtor 

versus 

Mad ho Das Objector.^ 


Civil Procedure Code, ss. 322 B, 322 D — Dispute as to extent of judgment-debtor's 
liability to claim — Appeal from order disposing of dispute — Nattire of 
appeal — Act VII of 1870 (Court Fees Act), sch. ti. No. 11. 

An appeal from the decision of a dispute under s, 322 B of the Civil Procedure Code 
falls directly within the exception of art. 11 of sch. ii of the Court Fees Act (VII of 1870), 
and the memorandum of appeal should therefore be presented as for a decree in a suit, 
upon an ad valorem stamp. 

Srinivasa Ayyangar v. Pcria Tanibi Nayakar, I. L. B., 4 Mad., 420, dissented from. 

[ 866 ] The facts of this case are sufficiently stated for the purposes of this 
report in the order of Sraight, J. 

Shah Asad Ali, for the Appellant. 

The Senior Government Pleader (Lala Juala Prasad) and Munshi 
Hanuman Prasad, for the Respondent, 

Straight, J. — It will be convenient, in order to make the question of law 
raised for our decision clear, to state the following facts : — A money decree was 
obtained against the appellant Ahmad Khan, and it was transferred to the 
Collector under the rules of 1880, prepared in pursuance of s. 320 of the Civil 
Procedure Code. The Collector thereupon issued notices in manner provided 
by 8. 322 A, and thereupon the respondent Madho Das submitted a claim 
showing that Ahmad Khan was indebted to him in an aggregate amount of 
Rs. 13,044-4-6 due in respect of an hypothecation bond and two hundis. Ahmad 
Khan disputed the accuracy of the amount of this demand, alleging, among 
other matters, that he had made certain payments for which he had not been 

* First Appeal No, 141 of 1884, from au order of J. L. Denniston, Esq., Offg. District 
Judge of Ghazipur, dated the 18tb May, 1884. 
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given credit, that the condkions of the bond as to payment of interest on 
default were penal,* and thaff no interest was recoverable in respect of the hundis 
after due date. A dispute thus having arisen, within the meaning of the 8rd 
paragraph of s. 322 B, the Collector struck certain issues, and submitted them 
as therein provided to the Judge for his determination. That officer dealing 
with the matter remarks “ These were virtually the issues of the Ci's«l Court 
for some thousands of rupees."' He further, in accordance with findings recorded 
by his predecessor in office on the subject, declared that the bond should 
bear interest at the given rate or rates and the same with regard to the 
hundis ; and he forwarded to the Collector a statement of the accounts 
as embodying his decision. Ahmad Khan, being injuriously affected by 
this decision, now appeals, as from a miscellaneous order, on various 
grounds, and a preliminary objection is taken by the respondent to the 
hearing of the appeal, on the ground that, looking to the terms of s, 322D, it 
should have been presented as from a decree in a suit upon an ad valorem stamp, 
and not as an appeal from an order on a Bs. 2 stamp. I think this contention 
is a sound one and must prevail. By art. 11 of sch. ii of the Court Fees Act, 
[867] it is provided that the stamp payable in respect of a memorandum of 
appeal to a High Court, “ when the appeal i« not from an order respecting a 
plaint or from a decree or order having the force of a decree*' shall be two 
rupees. Now, s. 322D of ^ihe Procedure Code explicitly enacts that the decision 
of a dispute under s. 322B “shall, as between the parties thereto, have the 
force of, and be appealable as, a decree." The appeal before us, therefore, is 
an appeal from a decision which is declared to have the force of a decree and 
to be appealable as such, and it falls directly within the exception of art. 11 of 
sch, ii of the Court-Fees Act above-mentioned. It should, therefore, in my 
opinion, have been preferred upon the stamp provided for appeals from decrees, 
and, being insufficiently stamped, we cannot entertain it. I am aw’are that in 
taking this view, I have the authority of TURNER, C J., {Srinivasa Ayyangar 
V. Pena Tambi Nayakar, I. L, B., 4 Mad., 420) to the contrary ; but I regret I 
am unable to accept it. With deference to that learned Judge, I cannot help 
thinking that his attention was not directed to the article of the Court-Fees 
Act, which, according to ray view, determines the question. It seems to me 
that, looking to the nature of the proceedings to be held under s. 322B for the 
investigation of the feature and extent of decrees and claims, and Uie deter- 
mination of the priorities of such decrees and claims, it was intended that 
those decree- holders or claimants, who chose to submit their decrees or claims 
to the Collector pursuant to s. 322A, should, when a dispute arises of the kind 
mentioned in s. 32i?45, be bound, if it is referred for decision to the Civil 
Court, by the ubcision of such Civil Court, as by a decree in a suit ; moreover, 
it may be remarked that this decision might, as in the case now before us, 
often determine very imx)orbant questions, the investigation of which would 
require the bestowal of much time and labour by the Civil Court. In view of 
this state of things, it does not appear to me to be unusual or unwarrantable 
that appeals from such a decision should be held to require an ad valorem 
stamp. The memorandum of appeal must be returned to the appellant in 
order that he may supply the requisite stamp-paper within one month from 
this order. • 

Brodhurst, J. — I concur. 
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[568] The 19th March, 19^5, , 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 


Sirbadh Pai and others Defendants’ 

versus 

Baglmnath Prasad Plaintiff.* 


Mortgage — First and second mortgages — Payment by 2 )urchaser of mortgaged 
property of first mortgage— Right of purchaser to benefits of first mortage — 
Right of secojid mortgagee to bring to sale mortgaged property. 

The purohaserri of the equity of redemption of Lind which had been mortgaged in 1866 
and 1874 to different persons, paid off the prior mortgage. The second mortgagee sued to 
bring the property to sale in satisfaction of his mortgage. 

Held, that the prior mortgage was not extinguished, and that the purchaser of the 
equity of redemption had, by paying off the mortgage, acquired an equitable right to its 
benefits, which they could use ag.iiilst the second mortgage. Oolcaldas Qopaldas v. 
Paranmal Premsukhdas, I. L. R., 10 Cal., 1035 ; L.R., 11 Ind. Ap., 126, followed. 

, Per Oldfield, J. (Mahmood, J., dissenting), that the priormortgage afforded a defence 
against the claim of the second mortgagee seeking to bring the property to sale, Qohaldas 
Qopaldas v. Puranmal PremsukMas, J.L.U., 10 Cal., 1085 : L.R., Hind. Ap.,12C, followed. 

Per Mahmood, J., that the ruling of the Privy Couricii iii Gohaldaa Qopaldas v. 
Puranmal Premsukhdas, 1. L. R., 10 Cal., 1035 : L.R., 11 Iiid. Ap., 126, did not go beyond 
laying down the proposition that when the purchaser of the equity of redemption pays off a 
prior mortgage, which carries with it the right of possession of the mortgaged i)roperty, the 
mortgage is not extinguished for all purposes, but such purchaser, acquiring the benefits of 
the usufructuary mortgage, is entitled to remain in possession, and can successfully resist 
a suit by a subsequent usufructuary mortgagee seeking to disturb such possession. 

Also^per MAHMOOD, J., that although the persons who ha I paid off the prior mortgage 
were entitled to claim its benefits, they could not be understood to have acquired rights 
greater than those which the prior mortgagee himself possessed ; that as holders of the 
equity of redemption they could not resist the suit which aimed at enforcing a valid security, 
and as, persons entitled to the benefits of the prior mortgage,, they wore at best in the 
position of assignees of that mortgage ; that tbo union of the two capacities could not confer 
upon them rights higher than those which the mortgage they had paid off created ; that a 
puisne incumbrancer is not prevented by the mere fact of the existence of a prior mortgage 
from enforcing his security without paying off the prior mortgage. long as such enforce- 
ment does not clash with the rights secured by the prior mortgage ; and that therefore the 
purchaser of the equity of redemption hold that right subject to the plaintiff’s mortgage of 
1874, and the fact of their having redoorned the prior mortgage did not place the equity of 
redemption on a better footing, though it entitled them to the benefits of that mortgage secured 
to them in the same manner as to the original mortgagee whose rights they had acquired 
by subrogation. Oaya Prasad v. Salik Prasad, I. L. R., 3 All., 682 ; llamu Naikan v, 
Subbaraya Mudali, 7 Mad. H. G. Rep., 229, and Mulchand Kuber v. LalLu Trikam, I. L. 
R.,C Bom., 404, referred to. 

I) 

[ 569 ] The facts of this case are sufficiently stated for the purposes of 
this report in the judgments of the Court. 

Munshi SukJi Ram, for the Appellants (Defendants). 

• Second Appeal No. 1460 of 1883, from a decree of Babu Mrittonjoy Mukarji, Subor- 
dinate Judge of Ghazipur, dated the 28th August 1883, modifying a decree of Babu RajuatU 
Prasad, MuusiJ of Balia, dated the 29th March 1883. 


39i 



I.L.R. t All. 610 sieb.|4)H rai &o. v. 

Lala Lalta Prasad, for^'the Respondent (Plaintiff). 

Oldfield, J. — Tt appears that Jarawan Singh and Daulat Kuar mortgaged 
three bighas of land, in May 1866, for Rs. 401 to one Lachman Rai, and 
subsequently, in June 1874, mortgaged their four annas share, which included 
the said land, to plaintiff. ^ 

In June 1878, the appellant bought the equity of redemption and paid off 
the prior mortgage out of the purchase-money. The plaintiff-respondent seeks 
in this suit to bring the said land to sale in satisfaction of his subsequent 
mortgage. The first Court disallowed this portion of the claim, but it was 
decreed by the Subordinate Judge, and the appeal, which takes exception to 
the decsree on this point, must prevail. It has been established by rulings of 
this Court that, where a purchaser of the equity of redemption has a prior 
mortgage of hivS own, or gets in a prior mortgage, the prior mortgage is not 
necessarily extinguished, bub will bo presumed to exist for his benefit against 
subsequent mortgagees ; and the law to that effect has now been settled by the 
recent decision of the Privy Council in Gokaldas Gopaldas v. Puranmal 
PremsiikhdaSt I. L. R,, 10 Cal., 1035: L. R., 11 Ind. Ap., 126, a case some- 
what similar to the one before us, where one purchasing the equity of redemp- 
tion had paid off a prior mortgage on certain house property, and it was held 
that the prior mortgage had not become extinguished, and he had a good defence 
to the suit for possession Sf the property brought by a subsequent mortgagee. 

Their Lordships remark that in these cases “ the obvious question to ask 
in the interests of justice, equity, end good conscience, is, what was the inten- 
tion of the party paying off the charge ? He had a right to extinguish it, and 
a right to keep it alive. What was his intention? If there is no express 
evidence of it, what intention shall be ascribed to him ? The ordinary rule 
is, that a man having the right to act in either of two ways, shall be assumed 
to have acted according to his interest.” 

So in the case before us, I hold that the prior mortgage was not extinguished, 
and that it affords a defence against the claim [570] seeking to buing the 
property to sale. I would modify the decree of the Lower Appellate Court, 
and restore that of the first court with costs. 

Mahmood, J. — The facts of the case necessary for the disposal of this 
appeal seem to be thes5 : — 

The land in dispute in this appeal, namely, plot No. Ill, was originally 
mortgaged, in 1866, to one Lachman. Subsequently, on the 9th June 1874, the 
mortgagors execute^ anothet mortgage of a four annas share in the village, 
including plot Nn 111, to the present plaintiff, and, on the 29bh June 1878, 
the mortgagors executed a deed of sale in respect of plot No. Ill in favour of 
the defendants-appellants for the purpose of raising money to pay off 
Lachman’s mortgage of 1866 and other debts due by them to various creditors. 

The object of this suit was to bring the four annas share to sale by en- 
forcement of the lien created by the mortgage deed of the 9th June 1874. 
The Court of First Instance decreed the claim, but exempted the plot No, 111, 
on the ground that it had been purchased by the defendants-appellants by 
payment of consideration-money, which ^aid off Lachman’s mortgage of 1866, 
which had priority over the plaintiff’s mortgage of 1874. 

The plaintiff appealed to the Lower Appellate Court, so far as the exemp- 
tion of plot No. Ill was concerned, and that Court, without going into the 
merits of the case, modified the decree of the lower Court, by decreeing 
enforcement of lien against plot No. Ill also, on the ground that, even if the 
pQortgage of 1866 had been satisfied by the purchasers of the plot, they could 
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noli claim the benefit of the priority of the morttiage, because the mortgage 
must be taken to have been extinguished for all purposes, and could not there- 
fore be pleaded in defence of the plaintiff's suit, which was based upon the 
mortgage of the 9th June 1874. In other words, the Lower Appellate Court 
held that the defendants-appellants purchased the land (on the 29th June 
1878) fchibject to the plaintiff’s mortgage, and the land was t^ierefore liable to 
be sold in enforcement of the plaintiff's lien, regardless of the fact that they 
had paid off Lachman’s mortgage of 1866. The present appeal has been 
preferred by the defendants, pur-[571]cha8er8 of plot No. Ill, under tlie sale- 
deed of the 29th June 1878. The facts of the case thus stated seem to me to 
raise two distinct <^uestions of Jaw. hirsts whether the discharge by the 
appellants of Lachman’s rnortgcage of 1866 entitles them to the benefits of that 
mortgage, notwithstanding the purchase by them of land No. Ill, to 
which that mortgage related ; and secondly, whether the appellants can resist 
the plaintiff-respondent’s claim to enforce his mortgage of June 1874, by 
bringing the land to sale. 

So far as the first question is concerned, I entirely concur with my brother 
Oldfield in tlie view that the appellants’, as purchasers of the equity of 
redemption, have, by paying *oif Lachman's prior mortgage, acquired an 
equitable right to the benefits of that mortgage, which they can use against the 
plaintiff’s mortgage. That in such cases the prior mortgage is not extinguish- 
ed, but subsists in favour of the person paying off tiie niortgage, has been 
explained by Mr. Justice Story in s. 1085 c of bis celebrated work on Equity 
Jurisprudence (ed. 1877). 

The rule was first enunciated in India by Mr. Justice IIOLLOWAY in liamii 
Naikan v. Siihharaya Mudali, 7 Mad., H. 0. Rep. 229, in which that learned 
Judge disapproved the doctrine laid down by the English Courts in Toulmm 
v. 3 Mer., 210, which had some time been followed by the Bombay 

Courts — lickaram Dayaiam v. Ratji Jaga, 11 Bom., H. C. Rep. 41, — till a 
Full Bench of that Court in MulQhajid Knber v. Lallii Trikam, I. L. R., 
6 BoiA , 404, adopted the view of the Madras High Court. The rule was again 
followed in Shantapn v. Balajm, 1. L. R , 6 Bom., 561 ; by a Division Bencii 
of the same Court, and by this Court in Gayd Prasad v. Salik Prasad,^. L. R., 
3 All., 682, and in Ah Hasan v. Dhirja, I. L. R. 4 AIL, 518. The doctrine 
has now been settled by the recent ruling of the Privy Council in GokaIda% 
Oopaldas v, Pnranmal Premsukhdas, I. L. R., 10 Cal., 1035 ; L. R., 11 
Ind, Ap. 126, in which the English cases on the subject were consider- 
ed. The rule there laid down fully supports the view taken by my hrotlier 
Oldfield, and indeed s, 101 of the Transfer of PropeTty Act (IV of 1882) 
and some other sections of that enactment appear to me to be based 
[672] upon the same principle of equity ; I have therefore no doubt that the 
appellants in this case are entitled to the benefits of the priority of Lachman's 
mortgage of 1866, which they have paid off. 

In regard to the second question, however, I confess, with regret, that I 
have difficulty in understanding the Privy Council ruling in the extensive sense 
in which my brother OLDFIELD has interpreted it. The ruling does not seem to 
me to go beyond laying the propositton in which I have already expressed my 
concurrence, namely, that when the purchaser of the equity of redemption pays 
off a prior mortgage, which carries with it the right of possession of the mort- 
gaged property, the mortgage is not extinguished for all purposes ; hut such 
purchaser, acquiring the benefits of the usufructuary mortgage, is entitled to 
remain in possession, and can successfully resist a suit ^^y a subsequent 
usufructuary mortgagee seeking to disturb such possession. The rule appears 
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to mo to be a necessary cor]j;i 3 equenc 0 of the doctrine of subrogation, and it is 
obvious that to allow the possession of a prior usufructuary mortgagee to be 
ousted by a person holding a subsequent usufructuary mortgage, would bo to 
violate the fundamental principle of the priorities of lien. In the case before 
the Privy CounciJ, the purchaser of the equity of redemption had paid olf a 
prior usufructuavy mortgage, which essentially carried with it the -tight to 
possession of the mortgaged property as the means of liquidating the mort- 
gage-debt, and the object of the puisne usufructuary mortgagee’s suit was to 
oust such possession by virtue of his mortgage. The suit, if decreed, w^ould 
have operated in defeasance of an essential incident of the prior mortgage. It 
is clear that when the essential incidents of a prior incumbrance clash with the 
incidents of a subsequent incumbrance, the latter must give way, and the 
former must prevail. The principle is well expressed in the language of s. 48 
of the Transfer of Property Act, which lays down that “ where a pei'son 
purports to create by transfer at different times rights in or over the same 
immoveable property, and such rights cannot all exist or be exercised to their 
full extent together, each later created right shall, in the absence of a special 
contract or reservation binding the earlier transferees, be subject to the rights 
previonslv cioated.’' This seems to me to be the essence of theruleof priority upon 
[573] wliich the Lords of tlie Privy Council seem to have acted by applying 
the doctrine of subrogatiQn to the case, the effect of which I am considering, 
and I do not understand their Lordships’ judgment to have laid down any 
rule which goes beyond the limits of this proposition. 

Such being mv interpretation of the ruling of the Privy Council in the case 
of Gokaldas Gopaldas, I. L. B., 10 Cal., 1035 ; L. R., 11 Ind. Ap. 126, I cannot 
help fooling that the present case has a different aspect. The appellants, by 
paying off Lachman’s prior mortgage of 1866, are no doubt entitled to claim 
the benefits of that mortgage, but tliey cannot, in rny opinion, be understood 
to have acquired rights greater than those which Lachman himself possessed. 
It seems to mo that the appellants possess two distinct capacities, as hold- 
ers of the equity of redemption, and, secondly as persons entitled to the Ijcnefits 
of Lachrrian’s mortgage of 1866 It is clear that in the former capacity they 
could not resist the suit which aims at enforcing a valid security, and in the 
latter capacity, the payment of the mortgage of 1866 can at best place them in 
position of assignees of iliat mortgage (vide last sentence in Story’s Equity 
Jurisprudence, s. 1035 c). 

But such position will not, as I understand the law, enable them to pre- 
vent sale of the pqjj.)erty in enforcement of tfie plaintiff’s mortgage of 1874, 
because sucJi sain vould not disturb or clash with the rights under the mort- 
gage of 1366, which they have acquired by subrogation, and in their capacity, 
as such, the exercise of the plaintiff’s rights cannot affect them. Nor can I 
hold tliat the union of the latter capacity with the former can in itself confer 
upon them rights higher than those which the mortgage they have paid off 
created. To hold the contrary view seems tome to amount to the proposition 
that the purcliaser of the equity of redemption and the first mortgagee could, 
by a transactmn entered into in ike absence of the intermediate incumbrancer 
and irrespective of his interests, place •him in a worse position than before. 
Such a doctrine N.oiild be analogous in principle to the rule of tacking, which 
the law of mortgage in tliis country, so far as 1 am aware, never recognised, 
and which hds now been expressly negatived by s. 80 of the Transfer of Pro- 
perty Act. 

^he luatter, therefore, resolves itself into the question, whether the 
holders ot the rights of mortgage of 1866 could prohibit the enforcement of 
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fche mortgage of 1874, in other words, can a prior^njortgagoe prevent the sale 
of tlie equity of redemption in enforcement of a subsequent security? 

It seems 'to me that, notwithstanding the mortgage, the mortgagor or the 
holder of the equity of redemption can alienate his rights by .private sale, and 
it follovVs that he can do so by hypotliocation. Siicli sale c?r hypothecation 
would, of course, bo subject to the prior mortgage, and could in no manner 
disturb the priority of lien possessed by the prior incumbrancer or militate 
against his interests. So long as there can be no conflict between the riglits 
created by the prior and the puisne incumbrancers, it appears to me that lu’o- 
perty subject to two or more incumbrancers can be sold in enforcement^ of any 
one of them, and the purchaser in such sale would acquire such right as the 
position of the inoumbrance with reforenco to the rule of priority could convey. 
Such seems to me to be the effect of the unreportod ruling of this Court (S. A. 
No. 159 of 1876), to which my brother OLDFIELD was a party. I think I may 
safely say that such was the law, and the uniform course of decision, before 
the passing of the Transfer of Property Act ; and 1 have not been able to find 
any provision in that Act which lays down ^he contrary rule. Section 74 of 
the Act enunciates the rule that a subsequent mortgagee possesses the right 
to pay off a prior mortgage ; but such provision cannot be understood to confer 
njpon the prior incumbrancer the power of })i‘ohibit(ng either the mortgagor 
from dealing witli the equity of redemption, or the puisne incumbrancer from 
enforcing his security, subject, of course, to the rights created by the prior 
incumbrancer. Indeed, s. 96 of the Act distinctly contemplates enforcement of 
puisne incumbrance without j)aying off the prior incumbrancers, for it speaks 
of the sale of property subject to prior mortgage. Such a sale in enforcement 
of a puisne incumbrance cannot affect the prior mortgage, and no such conflict 
of rights can take place as in the case before the Privy Council, where both the 
contending mortgages included the right of possession, which of course 
could not be simultaneously enjoyed by both the mortgagees. It sooms 
to mo jihat any other view of the law would necessarily involve [576] tho' 
proposition that the only manner in which a i)uisne iiicumbrancer by 
hyjjothecalion can enforce his security, is to pay off tbo prior mortgage first, 
and then to bring the property to sale. It is easily conceivable that sucli a 
rule would t)perate as a great hardship in cases where iho value of the prior 
security is enormously larger than the amount of the puisne incumbrance; 
whilst in cases where the amount due on the prior mortgage does not become 
payable till long after the duo date of the subsequent mortgage, the puisne 
incumbrancer would be obliged ’to wait for his money tilt the piior mortgage 
liecaine redeemable. I find much difficulty in holding that the law contem- 
plates such contingencies, and I am of opinion that a puisne incumbrancer is 
nob prevented by the mere fact of the existence of a prior mortgage from enforc- 
ing his security, so long as such enforcement does not clash with the rights 
secured by the prior mortgage. 

Under this view, the appellants as purchasers of the equity of ledemp- 
tion, hold that right, subject to the plaintiff’s mortgage of 1874, and tho fact 
of their having redeemed the mortgage of 1866 does not place the equity of 
on a better footing, though it entitles them to thebenetits of that 
mortgage, secured to them in the same manner as to tlie original mortgagee 
Lachman, whose rights they have acquired by subrogation. In arriving at this 
view, I have had to consider whether the case of Gaya Prasad v. Salik Prasad^ 

I. L. B., 3 All., 682, is an authority which binds me to adopt a contrary opinion. 
Having carefully examined the case, I find that it was not a Full Bench ruling 
of this Court, but only a reference under s. 575 of the Civil Procedure Code, 
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arising out of a difiference of/^Dpinion befeween the learned Judges of the Division 
Bench (Pearson and Oldfield, JJ.). The case was then heard by Stuart, 
C.J., and Straight, J., in the absence of the learned Judges who h^d referred the 
case, —a procedure which, according to the view expressed by a Bench 
of three Judge^*of this Court in the case of The Rohilkhand and j^umaoii 
Bank V. Row, 1. L. R., 6 All., 468, was erroneous. But putting aside this 
consideration, I find tliat out of the four judgments that are reported in 
that case, the judgments of my brothers OLDFIELD and STRAIGHT bear 
upon the question which I am now considering whilst the judgment of 
[876] Pearson, J,, proceeds upon a totally different ground, and the 
judgment of Stuart, C. J., is silent upon the point. Under these circumstances, 
I do not feel myself bound by that ruling upon the point immediately before 
me, namely, wliethor the purchaser of equity of redemption, who pays off a 
prior mortgage, can, by reason of acquiring the benefits of that mortgage, prevent 
the property from being brought to sale in enforcement of a mortgage which is 
anterior to the purchase, but subsequent to the mortgage paid off. Before 
leaving this question, however, I must refer again to some of the cases which I 
have already cited The report ofthe case of I^amu Naika^i, 7 Mad., H. C. Rep. 
229, is not very clear upon this point, but I may take it, that it laid down 
the rule “ tljat a subsequent mortgagee gets all to which he is entitled when 
Ire is allowed to redeem the first mortgage,” This is the dictum of Deruburg, 
cited and adopted by Mr. Justice Holloway in that case ; and the effect of the 
last part of Mr. Justice WESTS’ judgment in the case of Mulchand Kuber, 11 
Bom., H. C. Rop., 41, seems to be the same. With nearly the whole of that 
judgment I fully concur, and I would not willingly dissent from the conclusion 
of such eminent judges, even upon the point now under consideration, were it 
possible for me to hold that the right of a prior incumbrancer enables him to 
suspend the enfoicemeot of the pifisne incumbrance by hypothecation, and 
that redemption of the former is a condition precedent to the enforcement of 
the latter : and so long as f cannot hold this, I find myself unable to hold 
"that the doctrine of subrogation can enable the party who benefits by it to 
hold rights which the prior incumbrancer to whom he is subrogated himself 
never held 1 have carefully studied, and, I may say with groat advantage, 
the judgments of Mr. Justice IlOLLOWAY and Mr, Justice WEST, both of whom 
1 esteem as eminent judges and great jurists, but (I say this with profound 
respect) neither of those judgments contain any exposition of the law upon the 
exact point on which I have ventured to differ from tliem, and no other 
authorities have been cited w^hich sufficiently satisfy me to arrive at any 
conclusion other thah that at which I have arrived. In all the cases to which 
1 have been retorrod, the exact point seems to have been assumed or taken 
for granted as a necessary corollary to the doctrine of [877] subrogation, which 
prevents extinguishment of the prior mortgage. 

Tf the case had been decided on the merits by the Lower Appellate Court, 
the result of my opinion would be to uphold the decree of the Lower Apx36llate 
Court, directing sale in enforcement of the plaintiff’s mortgage of 1874, 
but to render such saje subject to the mortgage of 1866, to the benefits of which 
the appellants are entitled. I do not think the case can be decided finally here, 
because the Subordinate Judge had before him a contention as to the genuine- 
ness of the mortgage of 1866, and other pleas touching the merits, which he 
declined to consider, on account of the erroneous view he took relative to the 
extinguishment of the mortgage of 1866. Those were pleas which can be 
disposed of only by the Court of first appeal, and I would therefore, with 
reference to the observations which I have made, decree this appeal, and, 
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setting aside the decree of the Lower Appellate O^urt, remtrnd the case to that 
Court for disposal. Costs to abide the result. 


NOTES. 

£ See mfra Notes to 7 All., 577.3 


[7 All. 577] 

The 19th March, 1886, 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 


Janki Prasad Defendant 

versus 

Sri Matra Maufcangui Debia Plaintiff. 


Mortgage — First and second niortgaqes — Payment by purchaser of mortgaged 
property of first mortgage — Right of purchaser to benefits of first moitgage — 
Right of second mortgagee to bring to sale mortgaged inoperty — Registered 
and unregistered instruments — Optional and compulsory registration — 

Act III of 1877 {Registration Act), s. 60, 


At a sale in execution of a decree, J purchased certain property which was at that time 
subject to two mortgages, the first under an unregistered deed in favour of M and dated in 
187’i, and the second under a registered deed in favour of L and dated in 1880. The regis- 
tration of the latter both dcicds was optional, the former under Act VIII of 1871, and the 
latter under Act III of 1877. J subsequently satisfied the mortgage under the registered 
deed of 1880, which was delivered to him. M then brought a suit to recover the money due 
to him under the mortgage-deed of 1872 by sale of the mortgaged property. 

TMd by OLDFIELD, J., that applying the rule laid down by the Privy Council in Ookaldas 
Oopaldasv. Puraninnl Pre})isukhdas,I,Li.K., 10 Cal., 1035; L. R., 11 Ind., Ap 12G, J having 
paid off the mortgage under the registered deed of 1880, should have the benefits of that mort- 
gage,£878]and was entitled to set up the deed which he held agajnst the unregistered deed of 
1872, against which, uudtr s. 50^ of the Registration Act (III of 1877) it would take effect, 
as regards the property comprised in it. Tjocliman Das v. Dip Chand^ 1. L. R., 2 All., 851, 
referred to. 

Per Mahmood, J., that the word “ unregistered ” in s. 50 ^ the Registration Act, 
must, ill reference to the circumstances of the present case, be read as “ not registered 


* Second Appeal No. 1665 of 1883, from a decree of Maulvi Muhammad Samiullah Khan, 
Subordinate Judge of Aligarh, dated the 14th August 1883, modifying a decree of Lala Mata 
Prasad, Munsif of Aligarh, dated the 7th April 1883. 


Registered documents 
relating to land, of which 
registration is optional, to 
take effect against unregis- 
tered documents. 


t £Sec. 60 : — Every document of the kinds mentioned in 
Clauses (a), (5), (c) and (d) of Section 17, and Clauses (a) and 
(5) of Section 18, shall, if duly registered, take effect as regards 
the property comprised therein, against every unregistered docu- 
ment relating to the same property, and not being a decree or 
order, whether such unregistered document be of the same nature 
as the registered document or not. 

Nothing in the former part of this s»*ction applies to leases exempted under the proviso 
in Section 17, or to the documents mentioned in Clauses (e), (/), (g), (h), (i), (j), (k) and (Z), 
of the same section. 

Explanation . — In cases where Act No. XVI of 1864 or Act No XX of 1866 was in force in 
the place and at the time in and at which .such unregistered document was executed, “ un- 
registered” means not registered according to such Act, and, where the document is executed 
after the first day of July 1871, not registered under Act No. VIII of 1871, or this Act.] 
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under Act VIIT of 187^” and th^, so reading the section, the registered mortgage-deed of 
1880 was outitled to priority over the unregistered mortgage-deed of 1872. Lachmait Das 
V. Dip Ghand, I. L. R., 2 All., 851, and Sri Ram v. Bhagirath Lai, I. L. R., 4 All., 227, 
distinguished. 

Also per MaHMOOD, J., that the position of J by reason of his having paid off tje regis- 
tered mortgage of 1880, could at best be that of an assignee of that mortgage having priority 
over the mortgage-deed on which the plaintiff was suing : that such priority could not 
enable him to place the equity of redemption upon a higher footing than it would have been 
had he not paid off the registered mortgage of 1880 ; and that, as a consequence, the sale of 
the property in enforcement of the mortgage of 1872 should be allowed to take place, but 
subject Ictotho rights of priority which J, bad acquired by reason of his having paid off the 
registered mortgage of 1380. Sirbadk Raiv. Raghunalh Prasad, supra, p. 568, and QokaU 
das Oopaldas v. Puranmal Premsukhdas, I. L. R., 10 Gal., 1035 ; Li. R., 11 Ind. Ap., 126, 
referred to. 

The facts of this case are sufificiently stated for the purposes of this report 
in the judgments of the Court. 

Munslii Sukh Ravi and Babn ffarhisheri Das for the Appellant (defendant). 

Babu Joqindro Nath CJmudhri, for the Rtffepondent (plaintiff). 

Oldfield. J. — The plaintiff-respondent holds a deed of mortgage, unregis- 
tered, dated the loth February 1872, executed in his favour by Ungan and 
others, mortgaging the property in suit. 

The mortgagors executed another deed of mortgage, dated the 18th Decem- 
ber 1880, whicli was registered, in respect of the same property, in favour of 
Simdar Lai ; and they also executed a third unregistered deed of mortgage in 
respect of the same property, on the 26th July 1881, in favour of Sundar Lai. 
Sundar Lai obtained a decree on the Gth February 1832, upon the last 
deed, for sale of the property mortgaged, had it attached, and sold in 
execution, and it was purchased by the defendant Janki Prasad, appellant, 
before us. Janki Prasad subsequently satisfied [979] the mortgage under 
the registered deed of the IBth Deceiijber 1880, which was delivered to 
him. The plaintiff-respondent has brought this suit to recover the 
money duo to him on t’he mortgage-dood, dated the 15th February 1872, 
by sale of the mortgaged property. He made Ungan the mortgagor, and Janki 
Prasa(i the laii chaser of the property, defendants in the suit. We are only con- 
cernod in tiiis appeal with the claim against Janki Prasad. Tfie material plea 
that Janki Prasad set up was, that he had satisfied the mortgage-debt under 
the registered deed dated the 18th December 1880, and he contended that this 
document, being regi^ered, will take effect as regards the property comprised 
in it against tlm unregistered deed of the plaintiff, and in consequence the 
latter cannot bring the property to sale in satisfaction of his claim under his 
deed of mortgage. 

The Court of First Instance allowed the plea and dismissed the suit. The 
Subordinate Judge has disallowed the plea, and given a decree for the sale of 
the property, danki Prasad, defendant, has appealed, and the grounds of 
appeal are, in my opinion, valid. Tt is now settled law by the decision of the 
Privy Council in Gokaidar Gopaldas v. P\^ranvial P^'emsukhdas, I. L. R., 10 
Cal., 1035 ; L. R., 11 Ind. Ap., 126, that when a person purchases the equity 
of redemption and LjoIcIs a prior mortgage of his own, or pays off a mortgage 
on the p/operty, there is in neither case of necessity an extinguishment of the 
mortgage, and, if he so intends, it will be kept alive for his benefit, and in the 
absence of express evidence, such intention will be assumed if it be for his 
interest to keep ii alive. Applying the rule to the case before us, the appellant 
will have the benefit of the mortgage under the registered deed dated the 18th 
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December 1880, and he is entitled to set up the c^ed whicb he holds against 
the unregistered deed of the plaintiff, and it will, under the provisions of s. 60, 
Eegistration Act, take effect against the plaintiff’s deed as regards the pro- 
perty comprised in '\t~Lacliman Das v. Dip Chand, I. L. K., 2 All., 85 1 — and 
the plaintiff's claim to bring such property to sale to satisfy his mortgage- 
debt mast be disallowed, I would modify the decree oflihe Subordinate 
Judge and affirm that of the Court of First Instance, which dismissed the suit, 
with all costs. 

[580] Mahmood, J, — The facts of the case, so far as they are necessary 
for the disposal of this appeal, are, that the property to which the suit relates 
was hypothecated to the plaintiff under an unregistered deed dated the 15th 
February 1872. The same property was, for the second time, hypothecated to 
one Sundar Lai, under a registered deed dated the IBth December 1880, and 
it was hypothecated for the third time to the said Sundar Lai under an 
unregistered deed of the 26th July 1881. 

It appears that Sundar lial sued on the bond on the 26tli July 1881, and 
obtained a decree on the 6th February 1882. and, in execution of that decree, 
the defendant purchased that property at the auction-sale, at which Sundar 
Lai’s mortgage of the 18th December 1880, was duly notified. Tlie defendant 
subsequently paid off' that mortgage and is now in possession. The present 
suit was instituted by the plaintiff for recovery of the money tine on the bond 
of the loth February 1872, by enforcement of lien against the hypothecated 
property. The Munsif dismissed the suit on the ground that the defendant- 
purchaser, having paid off the registered mortgage of 1880, was entitled to the 
benefits of that mortgage, and that the deed, being registered, took (under s. 50 
of Act JIT of 1877) priority over the plaintifi*’8 deed of the 15bh February 1872, 
and the property could not therefore be sold in enforcement of the plaintiff’s 
incumbrance. On appeal by the plaintiff, the Lower Appellate Ccnirt held that 
the defendant, having purchased the property in enforcement of the unregistered 
mortgage of the 26th July 1881, piircliased it subject to the plaintiff’s unregis- 
tered [.nior incumbrance of the 15th February 1872, and that the fact of his 
having paid off Sundar Lai’s registered mortgage of the IBbli December 1880, 
could not save the property from being sold in enforcement of the plaintiff ’s 
lien. The present second appeal has been preferred by the defendant, and the 
argument addressed to us on his behalf raises two questions for determination. 

First . — Did Sundar Lai’s registered mortgage of the IvStli December 1880 
possess priority over the plaintiff’s unregistered mortgage of the 15th February 
1872, on which it is based ? 

Secondly, — What is the effect of the defendant’s paying off Sundar Lai s 
mortgage upon tlie relief prayed for in the suit ? 

[681] In considering the first question, it is important to notice that the 
plaintiff’s unregistered mortgage of 1872 was executed when the registration 
law was regulated by Act VIII of 1871, under which the registration of the 
deed was optional, the amount of the mortgage being loss than Rs. 100. For 
similar reasons Sundar Lai’s registered mortgage of the 18th December 1880 
did not compulsorily require registration under the present Eegistration Act 
(III of 1877). The registration of both deeds being thus optional, and one of 
them being registered, the question arises, whether the registered deed has 
priority notwithstanding the fact that the plaintiff s mortgage is anterior in 
date. In connection with this question, we have been referred to two Full 
Bench rulings of this Court — Lachman Das v. Dip Chand, I. L, E., 2 All., 851. 
and Sri Ram v. Bhagiraih Lai, 1. L. E., 4 AIL, 227 — neither of which appears 
to me to be on all fours with the present case. In the case of Lachman Das 
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the contention wa,s betweey a document optionally registered under Act VIII 
of 1871, and a document compulsorily registered under Act III of 1877 ; 
whilst in the case of Sri Bam both the contending documents were executed 
before the passing of the present Registration Act III of 1877. Here the 
contention lies between two optionally registrable documents , one of which 
wart optionally registrable under Act VIII of 1871, which was then in force, 
and tlie other was registered under Act III of 1877, and the question therefore 
rests upon the interpretation of s. 50 of the latter enactment. Reading that 
section wuth the last part of the Explanation attached bo it, it is obvious that 
the word “ unregistered which occurs in the body of the section, must, with 
roferenco to the exigencies of the present case, be read as “ not registered tinder 
Act VIII of 1871 ; ” and reading the section in this mariner, I have no doubt 
that Sundar Lai’s registered mortgage-deed of the 18th December 1880 will 
take effect in preference to the plaintiff's unregistered mortgage of the 15th 
February 1872, that is, will have priority. Upon the second question in the 
case, I am of opinion that the defendant, as purchaser of the equity of redemp- 
tion, wlio has paid off the registered mortgage of 1880, is entitled to the 
benefits of that mortgage, and"* can use them as a shield against any 
[582] such claim by tlie plaintiff as would militate against the rights secured 
by that mortgage. But whether those benefits are such as go beyond the 
terms and incidents of the mortgage itself, and entitle the defendant to resist 
the plaintilT’s suit to bring the property to sale in enforcement of his mortgage, 
is another question. The fact of the mortgage of 1880 being registered can 
only give it priority over the plaintiff’s mortgage, and the benefits of priority 
are available to the defendant who has satihed that mortgage. But does 
such priority place the defendant’s rights qua purchaser of the equity of redemp- 
tion on a higher footing than they would otherwise have been ? In other 
w^ords, is the defendant entitled to prevent the property from being sold in 
enforcement of the plaintiff’s mortgage? A similar question arose in the case 
of Sirbadh Bai v Bagunath Prasad, supra, p. 568, in which 1 have explained 
my reasons for dissenting from the affirmative answer, and have endeavoured 
to show that the ruling of the Privy Council in tliocase of Gokatdas Gopaldas, 
I. L. R., 10 Cal., 1035; L. R., 11 Ind. Ap., 126, does not go the length of 
supplying such an answer. 

Taking the samr; view in the present case, I hold that the position of tlie 
defendant, by reason of his having paid off the registered mortgage of 1880, 
can at best be that of an assignee of that mortgage having priority over the 
mortgage-deed on which the ijlaintiff is sujng, that such priority cannot 
enable him to place^'the equity of redemption upon a higher footing than it 
would have beo:;- iiad he not paid of the registered mortgage, and that, as a 
consequence, the sale of the property in enforcement of the plaintiff’s incum- 
brance of 1872 should be allowed to take place, but subject to the rights of 
priority which the defendant-appellant has acquired by reason of his paying off 
tho registered inortgage of 1880. I would therefore partially decree the 
appeal, and modify the decree of the the Lower Appellate Court bo the extent 
above indicated, and under the circumstances would make no order as to costs. 

NOTE^. 

£ See the beautiful exposition of the law on the subject in Ohose’s Law of Mortgage in 
iTiciia, IV Ed., Voi., I. p. 482, 484. 

The following cases lay down the same principle (1884) 10 Gal., 1035 ; 11 I. A., 126 ; 
(1884) 8 Mad., 568 ; (1886) 8 All.. 105 ; (1887) 11 Mad., 345 ; (1887) 11 Mad,, 452 ; (1891) 13 
All., 432 ; 581 ; 17 All., 48 ; (1896) 20 Mad,, 274 ; (18S9) 16 Gal., 629 ; (1905) 1 C. L. J., 
531; (1904) 1 All., L. J.,288; (1905) 25 Mad., 37; (1901) 29 I. A. 9 : 29 Cal., 164:8 
G. W N.. 690 ; (1907) 29 All., 385 F. B. ; (1909) 32 All., 138.] 
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[883] The 23rd March, 18&^. 

Present ; 

Sir. W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Brodhuhst. 

Man Kuar Plaintiff 

versus 

Tara Singh and others Defendants.'* 

Sale in execution of decree — Sale set aside on objection by third person 
to have sale confirmed — Declaratory decree — Ciinl Procedure Code, 
ss. 244, 278, 283, SU—Aci 1 of 1877 [Specific Relief Act), s. 42. 

Held that persons other than the decree-holders or the persons whose property was sold in 
eicooution of decree were not competent to apply to the Court, under s. 311 of the Civil Pro- 
cedure Code, to set a-side the sale. 

M in whose name property had been purchased at an execution sale which was improper’v 
set aside, brought a suit to have the ord(v setting aside the sale reversed, and the sale con- 
firmed m her favour, and for a declaration that the property was not liable to bo sold in 
execution of a decree of the defendants against third persons, under which it had been 
attached and advertised for sale. 

Held that such a suit could only be maintained under s. 4*2 t of the Specific Relief Act 
(lof 1877), but that s, 244 of the Civil Procedure Code indicated the intention of the Legisla- 
ture that such questions should be determined in the execution department, and, reading 
together the provisions of ss. 244, 278 and 283 of the Code, the suit was premature and there- 
fore not maintainable. 

The facts which gave rise to this suit were as follow : — 

The share in a certain village of certain persons called Bhola Nath and 
Sham Sundar was put up for sale in execution of a decree held against them by 
one Kanhaiya Lai, and was purchased in the name of their mother, Man Kuar, 
the plaintiff in this suit. The defendants in this suit, Tara Singh and Bhajan 
Singh, who held a decree against Bhola Nath and Sham Sundar, applied to have 
the sale set aside on the ground that the propertv had been fraudulently and 
collusiveh purchased by BholaNath and Sham Sunder. in their mother’s name, 
after the sale had been irregularly published, in order to defeat their (defendants’) 
decree. The Court executing the decree, in execution of wnichfche property had 
been sold, allow^ed tho application and set aside the sale. After this, the defend- 
ants caused tho property to be attached and advertised for Jale in execution of 
their decree as the property of Bhola Nath and Sham Sundar. Thereupon Man 
Kuar brought the present suit against them, in whicli she claimed to have the 

• Second Appeal No. 494 of 1884, from a decree of A. F. Millet, Esq , District Judge of 
Shahjahanpur, dated the 21st August 1883, affirming a decree of Mirza A bid Ah Beg, Subor- 
dinate Judge of Shalijalianpur, dated the 11th June 1883. 

t [Sec. 42 : — Any person entitled to any legal character, or to any right as to any property, 
r - 4 . niay institute a suit against any person denying, or interested 

Discretion of Lourt as to deny, his title to .such character or right, and the Court may 

dedarations of status or its discretion make therein a declaration that he is so enti- 

tied, and the plaintiff need not in such suit ask for any further 
relief : 

Provided that no Court shall make any such declaration where 
Bar to such declaration, the plaintiff, being able to seek further relief than a mere decla- 
ration of title, omits to do so. 

Explanation. — A trustee of property is a ‘ person interested to deny ’ a. title advor.se to 
the title of some one who is not in existence, and for whom, if in existence, ho would be 
trustee.] 


4 A]>L.— 61 
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order setting aside the sr-le set aside, and the sale confirmed in her favour, 
and to have it 'declared'^ that the property was not [884] liable to be sold in 
execution of the decree of the defendants against Bhola Nath and Sham Sundar. 

The Court of First Instance held that, although the defendants were not 
competent to object to the sale under s. 311 of the Civil Procedure Code yet 
in a suit to have the sale confirmed they were entitled to object to iF‘ and that 
there had been material irregularity in the publication of the sale, and’therefore 
the sale was invalid. It therefore dismissed the plaintiff’s suit. This decree 
on appeal by the plaintiff, was affirmed by the Lower Appellate Court. 

In this second appeal, the plaintiff contended that the defendants were 
not competent to object to the sale, and the order setting it aside was made 
ultra vires, and should be set aside. 


Pandit Ajudhia Nath, and Babu Ratan Chand, for the Appellant. 

Pandit Bishamhar Nath, for the Eespondents. 

Petheram, G.J., and Brodhurst. J.— We think that the appeal must be 
allowed on both grounds. The facts of the case are somewhat complicated 
but when one comes to look at Ahem, they appear to be as follows A decree 
was obtained by one Kanhaiya Lai against four persons, who may for the 
purposes of this decision, be styled defendants A and B and defendants C and 
D. A and B were owner? of one property and C and D were owners of another 
property. Both properties were attached and put up to sale ; but as the two 
properties were distinct and situated in different places, they were put up to 
sale in two separate lots. Tiie property of A and B was sold and purchased 
ostensibly by the uncle for the mother of A and B. For the purposes of deciding 
this point, and for this purpose only, I assume that the property was purchased 
by the mother by the money of A and B; that A and B found’the money • and 
thatlthe mother was the trustee for A and B in respect of this property. Upon the 
application of C and D impeaching the sale on the ground that the property 
was really purchased by A and B fraudulently and in collusion, the Court set 
• aside the sale under s. 311, Civil Procedure Code. The first question then 
is, whether the order setting aside the sale on the objections of 'o and D 
is correct ? Whether the order setting [888] aside the sale was just or 
unjust IS beside the question. The question is, could 0 and B object 
under s. 311 to thq validity of the sale of the property of A and B and 
had the Court jurisdiction to set aside the sale on the application ’ of C 
and B? Now C and B were neither the decree- holders nor the persons 
whose property was sold, and we do not see how they could apply under 
s. 311 to set aside the sale. We think the order setting aside the sale 
was with let jurisdiction and invalid, and it must be reversed. Tbe other 
question is, whether in this suit, brought by tbe mother on the allegations 
that this sale was improperly set aside, and that C and B have attached this 
property on the allegation that it was the property of A and B, their debtors 
(her two sons), she could contest the validity of the execution -proceedings 
taken by C and B on the allegation that the property was hers It may be that 
she has a right to bring the suit, but the question is whether at present it is 
maintainable at all ? If it is maintainable at all, it must be under s 42 of Act 
^ 'n»''atain such a suilf, the plaintiff must allege that she is 

entitled to a legal character and right, and that C and B are interested in 
denying her right. Cooking at s. 42 ofActlof 1877 alone, it may be said 
with considerable force that such a suit is maintainable. But if we look nf 
s. 244 of the Civil Procedure Code, it indicates the intention of the Framers o! 
tne Code that such questions should be determined in the execution department 
becwion 278 of the same Code provides a machinery for contesting the validity 
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of execution-proceedings, and s. 283 again provides^ the machinery by which 
a regular suit is brought to contest the validity of the order passed in the 
execution department. Reading all these sections together, we do not think 
the suit is maintainable, and the proper mode for contesting the validity of 
the execution-proceedings is the one indicated by the Procedure Code. The 
suit is premature, and upon that ground and no other we dismiss the suit. 
The appeal is allowed in respect to the first claim. The second claim will bo 
dismissed on the ground that it is premature. Under the circumstances 
of the case the appeal is allowed, but without costs. 

Appeal alloived. 


NOTES. 

[This case was dissented from in (1896) 18 Al]., 410, which decision was approved of in 
(1898) 23 Bom., 266. 

See the following other decisions in accordance with 23 Bom., 266: — (1868) 5 Bom., 
H. 0. Bep., 189 ; (1886) 12 Cal., 108.] 


[586] FULL BENCH. 


The 1st April, 1885. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr Justice Straight, 
Mr. Jcstice Oldfield, Mr. Justice Brodhurst and 
Mr, Justice Mahmood. 

Harpal Singh Defendant 

versus 

Bal Gobind and another PlaintitYs.’* 

Act XII of 1881 {N.AV. P. Rent Act), s. 8— Act X of 1859, s. 6—Mort- 
gag e — Occupa ncy - tenure — Sir -land. 

Where land, originally the sir of a proprietor, has been transferred to a mortgagee, and 
has in his hands lost its character of sir, and has been leased to a t nant on the usual condi- 
tions of a tenancy, which otherwise do not bar the acquisition of a right of occupancy in 
the land, such a right will be acquired by twelve years’ occupancy under s. 8 of the 
Rent Act. 

In 1846, B mortgaged a share in a village, together with certain land which was recorded 
as his sir, and which was so described in the deed of mortgige. After the mortgage, it 
ceased to be recorded as his sir, and was recorded as land held by tenants in the same way 
as other lands in the estate. In 1857 it was leased to S, and in 1863 to H, and from 1863 to 
1882 remained in the possession of the last-mentioned lessee. In 1882 B redeemed the 
mortgage, and subsequently brought a suit against 11 to establish that the land was his 
sir, and for possession of it. 

Held by the Full Bench that there being ’'nothing in the terms of the mortgage-deed to 
indicate that the land was transferred to the mortgagee to be hold as sir, and the land having 
ceased to be recorded as the sir of the proprietor, and not having been leased as the sir of 
fche lessor, it had not retained its character as sir when the defendant’s tenancy commencod, 

* Second Appeal No. 132 of 1884, from a decree of D. M. Gardner, Esq., District Judge 
of Benares, dated the 24th November 1883, affirming a decree of Shah Ahmad- ul-lah, 
Munsif of Benares, dated the 7th April 1883. 


403 



I.L.R. 7 All. 867 HAJ^PAL SINGH V. ^ 

so as to prevent him from aoqviring a right of occupancy therein under the provisions of s. 
8 of the Rent Act. 

Per MaHMOOD, J., that there is nothing in the Uw to prevent a ziiniudar from relin- 
quishing his rights in sir-land and converting it into land held by ordinary tenants ; that 
the mortgage-deed of 1846 showed that the sir right in the land in suit had been relin- 
quished br the nvjrtgagor ; and that the sir-laud once relinquished by the zemindar ceases to 
have that character, and cannot prevent the accrual of the occupancy-right within the 
meaning either of s. 6 of Act X of 1859 or of s. 8 of Act XII of 1881. 

The right of occupancy conferred by the Legislature upon cultivators of more than 
twelve years’ standing is a right wholly independent of the wishes either of the zamindar or 
his mortgagee in possession, and when a cultivator acquires such a right, it cannot be 
taken as in the nature of a grant from either of them. The right of occupancy may thus 
bo acquired during the currency of a usufructuary mortgage and during the period of the 
mortgagee’s possession of the zamindan rights, and the zamindar upon redeeming the mort- 
gage cannot [ 587 ] disturb the possession of such occupancy tenants on the ground that» 
when he mortgaged the zarnindari, it was free of such occupany -tenures. Ileeroo v. Dhoree, 
N.-W. r. H. C. Rep., 1870, p. 129, referred to. 

The pliiintitt in this case, a shareholder in a village called Dadupur, claimed 
certain land sifcuafce in fchafc village as his sil: land. It appeared that in 1841 
the land in suit was recorded as plaintiff’s sir. On the 23rd May 1846, the 
plaintiff’s share was usufructuarily mortgaged on his behalf by Lacliminia, his 
mother, to one Dhan Singh, for Es. 300. This sum it appeared was due to Dhan 
Singh under a zar-i^peshgi le ir‘\ under which he was in possession of the share. 
The deed of mortgage, after reciting that the sum of Es. 300 was due to the 
mortgagee and that he was pressing for payment, continued as follows : — 

“ T have accordingly, in lieu of the said Es. 300, made a usufructuary 
mortgage of the one-fourth share aforesaid, which was already in the possession 
of the said mahajan under a lease; and the 30 bighas of fields, sir and sair 
items, which are in my possession, I have also put into the said rnahajan’s 
possession. But I have retained in my possession for my support only 10 
* bighas (kham) of fields, agreeing to pay revenue at one rupee per high a, and 
I therefore agree and covenant that the said mahajan shall remain in entry and 
possession of the said share together with sir lands and sair items, and after 
paying the Government revenue and village expenses, as detailed above, he may 
take the remainder in interest. I shall repay the principal sum of Es. 300 in 
the space of ten years, and if within this period J do not repay tliis sum, the 
said mahajan is at liberty to continue as heretofore in possession under this 
document. Neither J nor my heirs shall make any kind of deviation from tho 
foregoing Kripiilatic5Tis; if we do, it will be invalid, and accordingly this usufructu- 
ary deed of mortgage has been executed, that it may be of use in time of need.” 

The land in suit was, it was alleged, a portion of the 30 bighas described as 
sir in the deed of mortgage. In 1857 the land in suit was in the possession of 
one Sukal, having been lot to him by the mortgagee. In 1863 it was let by the 
mortgagee to Harpal Singh, defendant in this suit, and remained in his posses- 
sion from that year. In 1882 the plaintiff redeemed the mortgage, and 
[S88] subsequently brought the present suit against Harpal Singh to establish 
that the land was his sir, and for possession of it. The defendant set up as a 
defence to the suit that he had been in continuous occupation for more than 
twelve years, and had acquired a right of occupancy, under s, 8 of the N.-W, 
P. Bent Act, 1881. Both the lower Courts, regarding the land as sir when 
it was mortgaged, and wiion it was let to the defendant, held that the defend- 
ant could not acquire a right of occupancy in it. 

Tho defendant appealed to the High Court. 
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The Divisional Bench (PexhebAM, C.J. aryJ MaHMOOD, J.) hearing the 
appeal referred the following question to the Full Bench:— 

Under the circumstances of this case, did Harpal, appellant, acquire an 
occupancy-tenure within the meaning of s. 8 of the Rent Act, or did the land 
remain as sir, so as to preclude the creation therein of an oocupancy-tonure ? 

Fftr the purposes of this reference it was assumed thaf the land was the 
sir of the mortgagor at the time the mortgage was made and was the subject 
of the mortgage. 

Munshi Kashi Prasad, for the Appellant. 

The Gooernvient Pleader (Lala Juala Prasad), for the Respondents, 

The following judgments ware delivered by the Full Bench : — * 

Petheram, C. J., and Straight, Oldfield, and Brodhurst, JJ. — It has been 
found that Harpal was put into occupation of this land, in 1863 as a tenant 
by Dhan Singh, who was the mortgagee under the deed of the 23rd iVlay 1846, 
and the question is whether this land was sir when Harpal’s tenancy commenced; 
for if it was, no right of occupancy can be acquired by him in respect of it, 
whether we look to the law which was in force when his tenancy began, in s. 
6, Act X of 1859, or to the present law, s. 8 of the Rent Act. 

Now, although the mortgagor held this land as his sir at the time he trans- 
ferred it in mortgage, there is nothingin the terms of the mortgage-deed of the 23rd 
May 1846, to indicate that he transferred it to the mortgagee to ho hold as sir. 
It passed out[589]of his own control, and was no longer held by him as sir ; and 
whether or not he intended tiiat the mortgagee should hold it as sir, it is clear 
that, as a matter of fact, the mortgagee did not treat the land as sir. It ceased 
to be recorded as the sir of the proprietor, as had hitherto been the case, and was 
recorded as land hold by tenants in the same way as other lands in the estate 
held by tenants on which a right of occupancy might be acquired, and it had 
been let to one Sukul Ahir in 1857 before it was let to Harpal in 1863, and 
not leased to them as the sir of the lessor. There is nothing in fact to sliow 
that this land retained the character of sir-land at the time it was leased to 
Harpal, Under such circumstances, where land, originally the sir oi a pro- 
prietor, has been transferred to a mortgagee in mortgage, and has in his hands 
lost its character of sir and boon leased to a tenant on the usual conditions of a 
tenancy, which otherwi.se do not bar the acquisition of a right of occupancy in 
the land, such a right will be acquired by twelve years occupancy under s. 8, 
Rent Act. 

The answer to the reference will bo that Harpal acquired a right of occupancy 
in the land. 

Mahmood, J. — I am of the same opinion, but wish to add a few obser- 
vations. There is nothing in the law to prevent a zamindar from relinquishing 
his rights in sir-land and converting it into land held by ordinary tenants. 
In this case the mortgage-deed of 1846 clearly shows that the sir right in 
30 bighas including the land now in suit had been relinquished by the mortgagor 
who held these rights. The land was taken possession of by the mortgagee, 
who appears to liave let it to tenants, the last of whom is Harpal (defendant- 
appellant), whose tenancy admitted>y began in 1863. He has ever since been in 
possession as cultivator, and the question arises whether, even conceding that 
the land was originally the plaintilFs sir, the defendant has acquired the right 
of occupancy. I hold that the sir-land once relinquished by the zaraindai 
ceases to have that character, and cannot prevent the accrual of the occupancy- 
right within the moaning either of s. 6 of the old Rent Act (X of 1859) or of 
s. 8 of the present Rent Act. The right of occupancy conferred by the 
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Legislature upon cultivators^ of more than twelve years’ standing is a right 
wholly [590] independent of the wishes either of the zamindar or of his mort- 
gagee in possession, and when a cultivator acquires such a right, it cannot be 
taken as in the nature of a grant from either of them. 

The right of /occupancy may thus bo acquired during the currency of a 
usufructuary mortgage and during the period of the mortgagee's possession of 
the zamindari rights, and the zamindar upon redeeming the mortgage cannot 
disturb the possession of such occupancy-tenants on the ground that, when he 
mortgaged the zamindari, it was free of such occupancy-tenures. Such was 
the rule laid down by TURNEE, Olfg. C J., and Ross and Spankie, JJ., in Heeroo 
V, Dhoret, N.-W. P. H. C. Rep., 1870, p. 129, and agreeing in the view therein 
taken, I hold that it is applicable to the present case. 


[ 7 All. 590 ] 

The 9th January , 1886. 

Present : • 

Sir W. Comer Petheram, Kt., Chief Justice and Mr. Justice Mahmood. 


Sheo Dayal Mai and another Defendants 

versus 

Hari Ram and another Plaintiffs. 


liegistration, place of — Act VIII of 1871 {Begisiraiton Act), ss. 28, 86 — 
Whole or some portion of the property " — Bona fide transfe^'ee for value 
of mortgaged property —Notice — Ignorance of existing incumbrance. 


• The terms, of s. 28 t of Act VIII of 1871 must not bo construed in their literal.sense, 
inasmuch as to do so would defeat the intention of the Legislature that registration should 
be made with reference to the locality of the property to which the document relates ; and 
hence the words of the section “ some portion of the property ” must be road as meaning 
some substantial portion. 

A bond which purported to mortgage 500 square yards of land situate at P, two entire 
villages and shares in fourteen villages in the G district, and a village in the C district, and 
which required registration under Act VIII of 1871, was registered at P. 

Held that the bond Avas not properly registered in ‘accordance with the provisions of 
s. 28 of Act VIII of 1871. 

Per Mahmood, J. — The imperative direction of s. 28 of Act VIII of 1871 is addressed 
not to the registering officer, but to the person presenting a document to that officer for 
registration ; and therefore s. 85, which refers only to defects in the appointment or procedure 
of the registering officer, could not cure the irregularity which was committed under s. 28. 

Held that a statement in answer to interrogatories, which was made by the purchaser 
of mortgaged property, to the effect that, at the time of the purchase, ho was aware of the 
mortgage and believed that it had been satisfied, was no [591] proof of the purchase having 


* First Appeal No, 26 of 1882, from a decree of R. J. Leeds, Esq., District Judge of 
Gorakhpur, dated the 7th November 1881. 

t[Sec. 28 : — Save as in this part otherwise provided, every document mentioned in section 
seventeen, clauses (1), (2), (3) and (4), and section eighteen, 
clauses (1), (2), (S) and (4), shall be presented for registration 
in the office of a Sub-Registrar within whose sub-district the 
whole or some portion of the property to which such document 
relates ii situate.] 


Place for registering 
documents relating to im- 
moveables. 
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been made after notice of a prior mortgage, inasmuch las it was ^inconsistent with the 
knowledge of an existing incumbrance. 

The suit to which this appeal related was one for the recovery of Ks. 79,655 
principal and interest due on a bond dated the 20th May 1873, and for the sale 
of the property mortgaged therein. It was instituted in the Qorakh pur district. 
This bbnd had been given to the plaintiffs by the defendant Brooke, and he 
had subsequently to its date transferred by sale to the other defendants, Sheo 
Dayal and Har Dayal, the property mortgaged by it to the plaintiffs. The bond 
purported to mortgage 500 square yards of land in Muhalla Mugalpura in 
the city of Patna, two entire villages and shares in fourteen villages in the 
Gorakhpur district, and a village in the Champaran district. The defendants 
Sheo Dayal and Har Dayal defended tlie suit upon the ground, amongst others, 
that the bond .was not admissible in evidence, not having been registered in 
accordance with the provisions of s. 28 of Act IX of 1871, under which it had 
been registered, inasmuch as it had been registered at Patna, where the 
defendant Brooke had not any property at the time of registration, the recital 
in the bond as to the 500 square yards of land in Muhalla Mugalpura being 
false. With reference to thi§ defence, tlie lower Court framed the following 
issue: — Had Mr. Brooke any immoveable property in Patna, the 500 yards 
of land in Muhalla Mugalpura to wit, so that the legality of the registration of 
the bond, dated the 20th May 1873, is indisputable ; and, if Mr. Brooke had not 
such land, is the registration of the deed in Patna valid or not, and the deed 
admissible in evidence?” Upon this issue, the lower Court found that the 
defendant was the owner of land in Patna at the time of the registration of the 
bond, and held that the registration of the bond at Patna was consequently in 
accordance wuth the provisions of s. 28 of Act VIII of 1871. 

The first question raised by this appeal by the defendants Sheo Dayal and 
Har Dayal from the decree which the lower Court gave the plaintiffs was 
whether the registration of the bond at Patna was in accordance with law. 

Ml*- 0. H, Hilly Mr. T. Cdnlariy and Babu Dtoarka Nath Banarjiy for 
the Appellants. 

[592] Pandit Ajudhia Nutliy Lala Lalta Prasady and Babu Baroda Prasad 
OhosBy for the Eespondents, 

For the appellants it was contended that the defendant Brooke possessed 
no property whatever at Patna at the time of registration of the bond ; and 
further that, assuming that the defendant Brooke possessed at the time of 
registration of the bond the land at Patna which it purported to mortgage, 
the bond had not been registered in accordance with the provisions of s. 28 of 
Act IX of 1871, as tlie true intent and meaning of that section was that the 
instrument shall be registered in the district in which the substantial part of 
the property is situated, and regard being had to the relative value and extent 
of such land, and of the mortgaged property situate in the Gorakhpur district, 
such land was not a “ substantial ” portion of the property to which the 
bond related. 

For the respondents it was contended that the finding of the lower Court 
that the defendant Brooke possessed Ihe land at Patna described in the bond was 
correct, that s. 28 must be construed as it stood, and the word “substantial” 
could not be interpolated ; that the bond having been as a matter of fact registered 
must, there having been no fraud contemplated, be taken to have been duly 
registered, the registration of an instrument in the wrong district being a defect 
of the nature contemplated by s. 85, and not such a defect as would invalidate 
he registration. Beferenoe was made to Har Sahai v, Chunni Knar^ I, L. P , 
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1 All., 14 ; Bishunath Nath v? Kalliani Bai, Weekly Notes, 1882, p. 175; Sah 

Mukhun Lai Panday v. Sah Kundan Lai, 15 228 : 24 W. B., 75 : L.B., 

2 Ind. Ap., 210, and Muhammad Ewaz v. Birj Lai, I. L. B., 1 All., 465 : L. B., 
4 Ind. Ap., 166. 

It was also c(;ih tended, on the one side, that the respondents had purchased 
from the defendant Brooke with notice of the mortgage to the plaintihs, and 
on the other, that they had not purchased with such notice. 

Petheram, C.J. — I think that this appeal must be allowed on the ground 
that the deed executed by Mr. Brooke, on the 20th May 1873, was invalid as 
against subsequent purchasers by reason of not being properly registered. I 
take the* facts which are necessary for the purposes of this judgment, to be 
[693] the following : — Mr. Brooke is the owner of valuable property at 
Gorakhpur and also at Champaran, each of which places is at a considerable 
distance from Patna, and ho had also at Patna a property which is assumed to be 
wortli about Ra. 500, but which was, in all probability, worth less than that 
amount, and which, at all events, bore a very small proportion to the whole 
property belonging to Mi. Brooke, and mortgaged by the deed of the 20bh May 
1873. Under these circumstances, the bond in qfiestion was registered at Patna. 
Now, the first question which arises in this appeal is, whether it was sufficiently 
registered with reference tq the provisions of s. 28 of Act VJII of 1871, which 
contained the registration law in force at the time when the bond was executed. 
That section provides that “ every document mentioned in s. 18, clauses (1), 
(2), (3), and (4), and s. 17, clauses (1), (2), (3), and (4), sliall be presented for 
registration in the office of a Sub-Begistrar, within whose Sub-District the 
whole or some portion of the property to which such document relates is 
situate.” The document of the 20bh May 1873 comes under cl. (2) of s, 17, 
which makes compulsory the registration of “ other instruments (not being 
wills) which purport or operate to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, whether vested or 
contingent, of the value of Bs. 100 or upwards, to or in immoveable property.” 
Now, here we Ijave an instrument purporting to create a vested interest in 
immoveable property of greater value than Bs. 100, and therefore it rf3quired 
registration in the place referred to in s. 28, namely, the office of a Sub-Begis- 
trar, within whose Sub-District “ the whole or some portion of the property 
to which it related was situate. Now, since Mr. Brooke had about Bs. 500 
worth of land at Patna, which was hypothecated in the bond, “ some portion ” 
of the property to wliich tVie bond related was undoubtedly situate in the place 
of registration. And,- therefore, if the w^ords ofs. 28 are to he taken in their 
literal sense, tl'O bond must be regarded as having been properly registered. 
But it seems to me that to tako them literally would be to defeat the real 
object which the Legislature had in view when it enacted the section. That 
object was, that the registration of a document should have some reference to 
the locality of the property to which the document [594] relates. The section 
first speaks of the sub-district in which the whole of the property is situate. 
But in a case like the present in which there is a large and valuable property 
in onr sub-district, and another small piece of land situate at a distance, it 
seems to me that to allow registration of it document affecting both properties 
in the place where the smaller and less valuable is situate, would bo incon- 
sistent with the implied intention of the Legislature, that registration should 
be made with reference to the locality of the property. 

What, tlien, is the rule to be followed in cases where a literal interpretation 
of the terms of an enactment would defeat the intention with which the enact- 
ment was made? Mr. Wilberforce in his book on Statute Law (1881) has 
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expressed the rule in clear language, and has collected tha.oases by which it 
has been established. He says (p. 131) : — “ It has often been laid down that 
while words are to be understood in their plain and ordinary sense, they must 
not be read so literally as to defeat the object of an enactment. Acting on this 
principle, the Courts have both in ancient and modern times given some words 
a widei’* meaning than they usually bear, and have restricted or modified the 
meaning of others.’* He cites cases which establish this principle, and in 
some of which the literal meaning has been enlarged, while in others it has 
been restricted by the Courts. Jn the case before us we must first consider 
whether the intention of the Legislature cannot be effected without either 
enlarging or restricting the meaning of the terms which it has used. For the 
reasons which I have already given, I do not think that this is possible. 

If the words in s. 28 of Act VIII of 1871 — “ some portion of the property ” 
— are construed to mean some substantial portion, then the obvious intention 
of the Legislature is effected, and registration is kept to the place where a 
man’s property is known to be situate. Now, the property of Mr. Brooke at 
Patna cannot be regard as a substantial portiqn of the whole property hypothe- 
cated, and therefore 1 am of opinion that the deed must be considered invalid. 
Gases were cited to show that; an insufficient registration may not absolutely 
invalidate a deed with reference to s. 49. It is probable that in those cases, 
the question of registra- [595] tiou arose between the parties to the deed, 
and if the operation of s. 49 is confined to the case of persons subsequently 
taking the property, then the decisions referred to are not irreconcilable with 
the views which I am now expressing. Then comes the question whether the 
purchaser bought after the mortgage and with notice of it, in which case he 
would have no locus standi. The only evidence as to notice is in one of the 
defendant’s answers to interrogatories, in which he stated that he was aware 
of the mortgage and believed that it had been satisfied. This statement is 
inconsistent with the knowledge of an existing encumbrance, and therefore is 
no proof of the purchase having bqen made after notice of a prior mortgage. 

Hahmood, J. — I concur in the judgment delivered by the learned Chief 
Justice, but I wish shortly to express my own views as to the validity of the 
document upon which the suit is based. The construction placed upon the 
provisions of s.28of Act VIII of 1871 by the learned Chief Justice is, in my opinion, 
the only construction possible, and if the registration of the deed with which we 
are now concerned was not in accordance with those provisions so construed, 
it is undoubtedly invalid under the Registration Law. Much of the argument 
of the learned pleader for the respondents has turned on the analogy of the 
interpretation of s. 85 of the same Act, and also on tw^o cases decided by their 
Lordships of the Privy Council — Sah Mukhun Lai Panday v, Sah Kundan Lai 
15 B. L. R., 228 : 24 \V. R. 75 : L. R., 2 Ind. Ap. 210, and Muhammad Ewaz 
V. Birj Lai, I. L. R.. 1 All., 465 : L. R., 4 Ind. Ap., 166. I have carefully 
examined these cases, and some other authorities also, one being a decision 
of the Calcutta High Court, in which BROUGHTON, J., gave a judgment which 
has been followed by this Court. I think that in this case we must 
distinguish between those matters which are of the essence of the Registration 
Law and those which are merely sdbsidiary to the object which the Legisla- 
ture in making that law had in view. And I take it as an almost universal 
rule of construction that the words of a statute must be understood in a sense 
calculated to promote the object with which it was enacted. I interpret the 
word shall ” in s. 28 of Act VIII of 1871 to imply an absolutely imperative 
command addressed by [596] the Legislature to all persons presenting docu- 
ments for registration. Tt is obvious that the insignificant piece of land at 
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Patna was not “ some portion” of the hypothecated property, using that expres- 
sion in the sense in which I believe it to have been used in s, 28. Under that 
section, therefore, an irregularity was committed, and the question then arises 
whether or not that irregularity is condoned by any provision of Act VIII of 
1871, or any other Act, or by auy principles which ought to be applied in the 
construction of statutes. The learned pleader for the respondents rjlied on 
8. 85 of Act VIII of 1871 : — “Nothing done in good faith pursuant to this Actor 
any Act hereby repealed by any registering officer, shall be deemed invalid merely 
by reason of any defect in his appointment or procedure.” Now, the impera- 
tive direction of s. 28 is addressed not to the registering officer, but to the person 
presenting a document to that officer for registration. Section 85, on the other 
hand, is not addressed to the parties, but relates to the registering officer. I do 
not think, therefore, that s. 85 can help the respondents’ case, especially as that 
section refer only to defects in the appointment or piocedure of the register- 
ing officer. Here there is no question of defective appointment, nor, looking to 
the sections of the Act which appear under the heading of procedure, do I 
think that any defect of procedure under these sections can be shown. The 
only remaining question is that* of notice to bond tide transferees for value, 
which is one of the main objects of the Kegistration Law. The registration 
being vitiated by irregularity, as the learned Chief Justice has shown, I am 
further of opinion that rjo other notice to the purchaser has been sufficiently 
proved, I concur, therefore, in decreeing the appeal with costs. 

Appeal allowed. 


NOTES. 

[This case was dissented from in (1886) 9 All., 46.] 

[ 7 All. 596 ] 

The 15th January, 1885, 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Bradley Defendant 

versus 

Atkinson Plaintiff.'*' 

Landlord and tenant — 'Notice to qfUit — Act IV of 1882 
[Trajisfer of Property Act), ss, 106, 111, 

On the 11th December 1882, A, who had, on the 1st July 1882, let rooms in a dwelling- 
houso to B, sent a letter to the tenant in the following terms : — “If the rooms [ 697 ] you 
occupy in the house No. 5, Thornhill Hoad, are not vacated within a month from 
this date, I will file a buit against you for ejectment, is well as for recovery of rent due at the 
enhanced rate,” On the 1st February 1883, the lessor instituted a suit against the tenant 
for ejectment, with reference to the above letter. 

Held by OLDFIELD, J., (MAHMOOD, J., dissenting) that, with reference to the terms of 
fi. 106 of the Transfer of Property Act, the letter was not such a notice to quit as the law re- 
quired, inasmuch as the notice did not expire with the end of a month of the tenancy ; and 
that this defect was not cured by the circumstance that the lessor waited until the end of the 
month to enforce his right to eject by suit. 

* Second Appeal No. 8 of 1884, from a decree of F. S. Bullock, Esq., Officiating District 
Judge of Allahabad, dated the 2nd October 1883, affirming a decree of Babu Ram Kali 
Chau^hri, Subordinate Judge of Allahabad, dated the 18th June 1883, 
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Held by MahMOOO* J., (Oldfield, J,, dissenting) that the letter dated the 11th December 
1882 was a valid notice to quit under ss. 106 and 111 of the Transferal Property Act, and 
sufficient to determine the tenancy, inasmuch as it gave the tenant more than fifteen days* 
notice, and its terms were such that he could with perfect safety have acted upon it by quit- 
ting the premises at the proper time, namely, by the end of the month, which he must be 
prosumedjto have known was the right time to leave, without any risk oh incurring liability 
to payment of further rent, the landlord having clearly indicated his intention to terminate the 
tenancy, and the notice being binding upon him ; that the additional time given by the notice 
must be taken to have been given for the convenience of the tenant, and not with the object 
of continuing the tenancy ; and that the suit for ejectment, not having been brought till long 
afterwards, was maintainable. Doe v. Smith, 5 Ad. & E., 363 ; Ahearnv, Bellman, L. R., 4 
Ezch. Div., 201, Nocoordass Mullick v. Jewraj Baboo, VI B. L.R., 263, and Jagut Vhander 
Boy V. Bup Chand Change, I. L. R., 9 Cal., 48, referred to. 

Also per Mahmood, J. — The words “fifteen days ’* in s. 106 of the Transfer of Property 
Act imply a fixation of the shortest period of notice allowed by the section ; and the term 
** expiring *’ means that the terms of the notice must be such as to make it capable of expir- 
ing according to law at the right time, so as to render it safe for the tenant to quit coincidert- 
ally with the end of a month of the tenancy, without? incurring any liability to payment of 
rent for any subsequent period. • 

The facts of this case are sufficiently stated for tho purposes of this report in 
the judgment of Oldfield, J. * 

Mr. C. H, Hill, for the Appellant. 

The Junior Governmerit Pleader (Babu Divarka Nath Banarji) for the 
Eespondent. 

Oldfield, J. — This is a suit to eject the defendant-appellant from premises 
let to him by the plaintiff, and to recover rent. The tenancy commenced on 
the Ist July 1882. For tho purposes of this appeal, the only facts necessary 
to state are, that on the 11th December 1882, the plaintiff sent a letter to the 
defendant, which was in effect, a notice to quit. He wrote that “ If the rooms 
you ocoupy in the house No 5, Thornhill Eoad, are not vacated [598] within a* 
month from this date, 1 will file a suit against you for ejectment, as well as 
for recovery of rent due at the enhanced rate.” 

This was a notice to quit expiring on the 10th January 1883, and the 
present suit, which was instituted on the 1st February 1883, has been brought 
with reference to the above notice. 

Tlie Courts below have decreed the claim for ejectment and for a portion 
of the rent claimed. 

This appeal on behalf of the defendant refers only to the decree for eject- 
ment, which it is contended could not be made, there having been no valid 
notice to quit or termination of tenancy. 

The law which governs contracts of this kind is s. 106 of the Transfer of 
Property Act : — “ In the absence of a contract or local law or usage to the 
contrary, a lease of immoveable property for agricultural or manufacturing 
purposes shall be deemed to be a lease from year to year, terminable, on the 
part of either lessor or lessee, by six months’ notice expiring with the end of a 
year of the tenancy ; and a lease of immoveable property for any other purpose 
shall be deemed to be a lease from month to month, terminable, on the part of 
either lessor or lessee by fifteen days’ notice expiring with the end of a month 
of the tenancy.” 

The lease we are dealing with comes under the last part of the section, and 
is a lease from month to month, and in ll'.e absence of a contiact gr local law or 


411 



BBADLEV d. 


I.L.B. 7 All. 69d. 

asage to the contrary, is. terminable by the lessor or lessee by fifteen days* 
notice expiring wUh the end of a month of the tenancy. 

The notice of the defendant does not fulfil the requirements of the law, 
as it did not require the tenant to quit at the proper time ; or, id the language 
of the Act, the notice did not expire with the end of a month of the tenancy. 
The tenancy colnmenced on the first of the month, and the end of a month of 
the tenancy was the last day of a month on which the notice should have 
expired, whereas it expired on the 10th of the month. 

This notice therefore was not such as the law requires, and had not the 
effect of terminating the tenancy on the 10th January, the day on which it 
expired ; and it does not help the plaintiff that he waited until the end of the 
month to enforce his right to eject by [599] suit. He cannot in this way 
cure the defect in the notice. The notice was ineffectual to terminate the 
tenancy on the day on which it expired, and is not good for the purpose of 
terminating it on a subsequent date to which the notice had no relation. 

The Judge admits that “ the law in England is, that the validity of a 
notice is supported by its being for a period which does not expire with the 
tenancy ; ” but adds that he knows of no sqch lav/ in this country, and that 
by the custom in this country the only notice recognized is a month’s notice 
without regard to the period of tenancy. 

The Judge appears* to have overlooked the provisions of s. 106 of the 
Transfer of Property Act, which is the law on the subject ; and there is no 
evidence on the record by which such a custom as he refers to is established 
which can override the law. 

The appeal is allowed, and I would modify the decrees of the Courts 
below by disallowing the claim for ejectment. The appellant will have his 
costs in all Courts. 

Mahmood, J. — The learned counsel for the appellant has limited his 
argument to the question of the validity or otherwise of the notice to quit, 
♦ dated the 11th December 1882, and I confine my judgment to the same point. 
The sole question therefore is, whether or not that notice was sujQQcient in 
law to determine the tenancy, and to enable the plaintiff to maintain a suit 
for the ejectment of the defendant. Mr. Hill referred to ss. 106 and 111 of 
the Transfer of Property Act, the fornoer of which runs thus : — “ In the absence 
of a contract or local law or usage to the contrary, a lease of immoveable 
property for agricultural or manufacturing purposes shall be deemed to be a 
lease from year to year, terminable on the part of either lessor or lessee by 
six months’ notice expiring with the end of a year of the tenancy ; and a lease 
of imraoveahia property for any other purpose shall be deemed to be a lease 
from month to month, terminable on the part of either lessor or lessee by 
fifteen days’ notice expiring with the end of a month of the tenancy.” The 
last clause obviously applies to the present case, which is one of a lease for 
purposes other than those mentioned in the first clause, and therefore, in the 
absence of a contract or local law or usage to the contrary, we must take the 
lease to have [600] been a lease from month to month, and subject to the 
provisions contained in the second part of the section which I have just 
read. Then s. Ill shows how a lease* of immoveable property determines, 
and cl. {h) gives the following instance : — “ On the expiration of a notice 
to determine the lease, or to quit, or of intention to quit the property leased, 
duly given by one party to the other.” 1 here lay stress upon the word 
” and the whole (Question before us is, whether the notice to quit, 
dated the 1 1th December 1882, was duly given in accordance with the 
requirements of s. ,106. 


in 
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Before explaining the construction which I place upon^that section, I will 
notice Mr. HilVs argument relating to the English law on this subject. To 
me it seems that even under the English law (and I say this with regret, 
because iny brother Oldfield differs with me; this notice would be sufficient 
to determine the lease. In the first place, what is precisely the reason why 
notice f^bould be necessary before a lease can be ended ? Mr. argued very 
soundly that the relation of landlord and tenant, being the result of a deliberate 
contract, is subject to the general rule of jurisprudence that no contract can be 
rescinded except by the mutual consent of the parties to it, or some other rule 
to which the law has given similar effect. Now, in regard to the contract of a 
lease between landlord and tenant, the law says that the relation betwepn them 
may be terminated at the choice of either, subject to certain specified condi- 
tions. Notice da absolutely necessary in a case such as this, and that notice, 
in order to be effectual, must fulfil the requirements of the law. Now, the object 
of giving tenants notice to quit is, that “ as the tenant is to act upon the notice 
when he receives it, it should be such a notice as he may act upon safely ^ and 
therefore it must be one which is binding upon all parties concerned at the time 

it is given, and needs no recognition by any cne of them subsequently No 

particular form of the notice is^necessary, but there must be a reasonable cer^ 
tainty in the description of the premises, and in the statement of the time when 
the tenant must quit.*’ (Parsons On Contracts, Vol. I, p. 514). What this 
means is, that the terms of the notice must make the matter so clear as to 
enable the tenant to take action on it safely, in the sense of leaving the 
premises at the proper time without any further liability for rent, because, as 
Story in his work [601] On Contract says, in s 1257, “ if the lodgings be kept 
beyond the term for which they are let, a new term commences, for which the 
tenant is bound to pay full renfe, whether he occupy them during the whole term 
or not.” And because the main object of the notice is to save the tenant from 
running a risk of incurring such liability, the same learned author in s. 1260 of 
his work goes on to say : — “ The notice must be explicit and positive. It must 
not give the tenant an option of leaving the premises or entering into a new’ 
contract. But it need not be worded with the accuracy of a plea ; ” and to 
this observation, relying upon certain cases, he appends a note to the effect 
thafc** the notice to be served by the landlord upon the tenant-at-will to deter- 
mine his tenancy need not specify the time within which the premises must be 
surrendered. If a time is specified in the notice served upon the tenant, which 
elapses within less than one month from the time of service of the notice, it 
will not vitiate the notice. It is sufficient if the tenant has thirty days* notice 
in writing of the intention of thelandlord to terminate the tenancy.” Of course 
this passage is not fully applicable to the present case, because, by reason of 
the statutory provisions contained in s. 106 of the Transfer of Property Act, 
the lease here must “ be deemed to be a lease from month to month, termin- 
able on the part of either lessor or lessee by fifteen days’ notice expiring with 
the end of a month of the tenancy,” The principle, however, which regulates 
the object of the notice is applicable, because even a tenant from year to 
y 03 ,jr^ — tiQ uge the words of Mr. Woodfall(p. 204), — is substantially a tenant 
at will ; except that such will cannot be determined by either party without 
due notice to quit,” and the “ notice* to quit must be clear and certain, so 
as to bind the party who gives it, and to enable the party to whom it is 
given to act upon it at the time when he ought to receive it.” (p. 318.) 
Thus the object of the notice to quit, whenever it is required by law to 
terminate the tenancy, is identical, whether the tenancy be from year to 
year, or, as in this case, from month to month. In both cases the turning 
point as to the validity of the notice is, whether it was sufficiently clear to 
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make it safe for the tenant to quit at the proper time without incurring the 
risk of liability to rent after he has quitted the premises. I am not aware of 
any rule of law [602] which requires the landlord, any more than the 
tenant, to inform the other of the specific time when such notice would 
legally terminate the tenancy. Both are by a necessary legal presumption 
supposed to kno*V the law, and it is obvious that, both being contracting 
parties to the lease, they must be taken to be aware of the terms of the 
contract. The principle of the rule is the same as that in the case of 
Eight V. Darby, 1 T. K., 162, cited in Addison On Contracts (p. 353), where it 
is laid down that “ when a lease is determinable on a certain event, or at a 
particular period, no notice to quit is necessary, because both parties are 
equally apprised of the determination of the term.” And the same principle 
prevailed in another case — Docw, Smith, 5 Ad. A E., 353, — cited by the same 
author (p. 358), where a notice was given to quit “ at tlie expiration of half a 
year from the delivery of this notice, or at such other time as your present 
year’s holding shall expire after the expiration of half a year from the delivery 
of this notice,” and the notice was given towards the close of the current year. 
It was held that the word “present,” which rendered the notice inaccurate and 
unmeaning, might be rejected, as there was nb danger of the tenant having 
been misled by it. 

The other English authorities, to be found in Addison On Contracts and 
in Woodfall On Landlord and Tenant, go to show that it was formerly held 
that a notice to quit, which was accompanied by an intimation giving an 
option to the tenant to continue the tenancy on other terms, was bad in law ; 
but even in the former treatise it is laid down on the authority of Doe v. 
Wrightman, 4 Esp., 6, that when the notice is given in the alternative, 
in order to hit one of two periods on which the term is known to end, such 
notice is a perfectly good notice, and possesses all the certainty that is 
reasonably requisite for the information of the tenant. But the latest case 
is Ahearn v. Bellman, L. R., 4 Bxch. Div., 201, decided by the Court of 
Appeal, in which the judgment of Brett, L. J., may possibly go to a certain 
extent to support the reasoning upon which Mr. Hill's argument is based, but 
the ratio decidendi adopted by the majority of the Court — Bramwbll and 
Cotton, L, JJ., — certainly does nob favour the contention pressed upon u8 en 
behalf of the appellant. The niajoritvof the Court in that case laid down the 
[603] principle that a notice to quit which is in itself sufficient to enable the 
tenant to quit at the proper time without any chance of being liable to pay- 
ment of any rent for any period subsequent to his quitting the premises, is 
valid in law terminate the tenancy. I am of*opinion that the same principle 
applies to this case. Our statute law says that a tenancy, such as the one in this 
case, could be terminated by giving fifteen days’ notice to the landlord — the 
notice expiring with the end of a month of the tenancy.” Here the notice is 
dated the 11th December 1882. so that the tenant had more than fifteen days’ 
notice, and its terms were such that he could have perfectly safely acted upon it 
by quitting the premises at the proper time, namely, by the end of the month, 
which be must be presumed bo have knowm was the right time to leave without 
any risk of incurring liability to payment of further rent — the landlord having 
clearly indicated his intention to terminate the tenancy, and the notice being 
perfeoblv binding upon him. It is true that in this case the notice gave the 
tenant lon^^er time than that required by the law, but such additional time 
must be taken to liavc been given for the convenience of the tenant, and not 
with the obieot of continuing the tenancy. What the notice meant was “ I 
no longer want you as my tenant ; tho sooner you leave the better, but I give you 
a month’s time to vacate tho premises, and if you do nob do so, I will sue you 
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for ejectment, but will not do so before the end of the time w^iich I am giving.” 
I fail to see how the notice could have misled the tenant into thinking that any 
choice was left to him to continue the tenancy, nor am I able to see any 
reason why a notice to quit, which showed indulgence to the tenant to have 
longer time than that absolutely required by the law, should vitiate its legal 
effect. There is nothing in the notice to suggest that the lanfllord intended to 
claim rent for any period subsequent to the end of December, and I take the 
period of a month named therein simply to mean that the landlord would not 
put the tenant into Court before the lapse of that time. Indeed, the plea urged 
on behalf of the defendant is at its best based upon an extremely technical 
ground which I, speaking for myself, would never allow unless it is founded 
upon substantial grounds of justice, equity, and good conscience, which must 
guide the [604] administration of the rules of law in our Courts. But to what 
does the whole argument of the appellant amount ? Mr. Hill conceded that if 
the notice to quit had simply required the tenant to quit at the end of the 
month, it would have been valid, and the question therefore is, whether a 
notice, which merely desires the tenant to quit within a month (which includ- 
ed the proper period), or accept the alternative of a suit for ejectment, is 
invalid. I must here point ouT; that the notice did not say that the tenant 
was to quit at the end of the month, but “ Within a month."' I have carefully 
.considered the cases cited by Mr. Ihll, but 1 do not think that they are on all 
fours with this case, because in them the notice to quit did not, as here it does, 
leave any choice to the tenant to leave at the proper time required by law. If 
this notice had in like manner peremptorily and without any alternative ordered 
the tenant to leave the premises at an improper period specified in the notice 
— say the 10th of January next— 1 should have agreed with Mr. Hill, But 
it gave a month’s time enabling the tenant to leave at any time during the month 
in which his tenancy would legally end. I hold that it was a good notice for 
the purpose of determining the tenancy. 

Now, in order to justify this conclusion by the terms of s. 106 of the 
Transfer of Property Act, 1 must refer to three important expressions in that 
section. The first of these is terminable," and there can be no doubt that 
the lease in this case is “ terminable, ” meaning by that term capable of being 
ended. Then the words “ fifteen days.” I take to imply a fixation of the 
shortest period of notice allowed by the section. Lastly, what is meant by 
the expiring"'} 1 think the meaning is that the terms of the notice 

must be such as to make it capable of expiring according to law at the right 
time, so as to render it safe for the tenant to quit co-incidentally with the end of 
the month of the tenancy, without incurring any liability to payment of rent 
for any subsequent period. The terms of the notice in this case were undoubt- 
edly clear enough to indicate that the defendant was no longer wanted as tenant 
of the premises, and the expression a month from this date" certainly 

cannot convey the meaning either that the landlord intended to continue 
the tenancy, or that the tenant was in any manner precluded from acting in 
[60S] accordance with the behests of law by quitting the premises at the end 
of the month. Indeed, the notice threatened the defendant with an action for 
ejectment if he did not vacate the promises within a month ; ” and though the 
expression included some days of the month of January, the effect was simply 
to give time to the defendant to vacate the premises, and if such time exceeded 
the limits of the legal length of the notice, it certainly did not place the tenant 
at a disadvantage, nor convey any intention on the part of the landlord to 
give the tenant the option of continuing the tenancy after the end of Decem- 
ber, which was the legal limit of the notice. Confining myself to the limited 
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scope of the case argued before us, the test of the matter seems to be : how 
has the defendant Bradley been aggrieved by the terms of the notice ? Was 
it so ambiguous as to preclude him from quitting at the end of December, or 
to render him liable for payment of rent for subsequent period if he did 
quit the premises at that time ? I think the case of Doe v. Smith, 6 Ad, 
& E., 353, which T have already cited, was even a stronger case than the 
present, and I should say here, as was said there, that the notice left no 
danger to the tenant of being misled by its terms, so as to subject him to the 
liability of payment of rent if he quitted at the right time required by the law 
to terminate the tenancy. The law does not require one party to explain its 
principles to the other, and the rule as to giving notice to quit cannot be 
administered regardless of the reason upon which it is based. 

In conclusion I wish to refer to two cases which were cited at the hear- 
ing — Nocoordass Mullick v. Jewraj Baboo, 12 B. L. B., 263, and Jagut Chun-- 
der Boy v. Bup Chand Chango, I. L. R., 9 CaL, 48. Both of these cases were 
decided before the Transfer of Property Act came into force, and are therefore 
no authorities governing this case. But if any matter of principle is to be 
evolved from them, both of them^would go to ^support my view, because in the 
former case the terms of notice left it open to the tenant to leave the premises 
before or at the end of the month — the length of the notice being of course now 
modified by s. 106 of the Transfer of Property Act. The rule laid down in the 
latter case has of course been similarly modified, but if the ratio decidendi may 
be taken to lay down any [606] matter of principle applicable to this case, the 
tendency of the ruling is to support the view adopted by me in this case. 

Under the cirourastancos of this case, and regarding it in the limited 
manner in whicli it has been argued before us, I am of opinion that the notice, 
dated the 11th December 1882, was valid under s. 106 and s. 311, cl. (^'i) of the 
Transfer of Property Act, and was therefore sufficient to determine the tenancy, 
and that as this suit for ejectment was not brought till long afterwards, namely, 
,the Ist of February 1883, it was maintainable. And in order to guard myself 
against being misunderstood, 1 wish to observe that in this appeal, a4 it has 
been argued before us, we are not concerned with the question whether the 
plaintiff is entitled to recover any money as rent or otherwise from the defen- 
dant for any period subsequent to tho end of December 1882. I may add that 
no case has been cited iu which the notice to quit being worded as in this case, 
was held to bo invalid in law for the purpose of terminating the tenancy. 

I would dismiss the appeal with costs. 


NOTES. 

[See the Letters Patent appeal m this case, in (1885) 7 All.,* 899 infra, where the 
judgment of Mahmood, J., was reversed and that of OLDFIELD, J., was affirmed. And also 
the Notes thereto.] 
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PULL BENCH. 


The 21st February, 1885. 

Present: 

SfR W. Comer Petheram, Kt., Chief Justice, Mr. Justice 
Straight, Mr. Justice Oldfield, Mr. Justice 
Brodhurst, and Mr. Justice Mahmood. 


Jamaitunnissa Defendant 

verstis 

Lutfunnissa Plaintiff. ‘ 


Civil Procedure Code, ss. 640, 561, 584 — Decree — Judgment — Appeal — 
Objections by respondent to decree — Res judicata — Civil Procedure 

Code, s. 13. » 

In a suit to obtain possesriion of certain property, and to set aside a deed called a deed 
of endowment {wakfjiama) on the ground that the defendant had fraudulently obtained its 
execution, the defendant pleaded (i) that the deed was a valid^one, and (ii) that she was in 
possession of the property in satisfaction of a dower debt, and her possession could not be 
disturbed so long as the debt remained unsatisfied. The Court of First Instance held that 
the deed was invalid, but that the defendant was entitled to remain in possession of the 
property till her dower-debt was satisfied, and the Court passed a decree which merely 
dismissed the suit, without embodying the finding as to the deed. On appeal by the 
plaintiff to the District Judge, the defendant filed objections under s. 50 It of the Civil 
Procedure Code in regard to the first Court’s decision that the deed of endowment was 
invalid. The Judge dismissed [607] the plaintiff’s appeal, aftirining the finding as 
to dower, and, refusing to decide the question of the validity of the deed, as being unnocoa- 
sary for dJaposjil of the claim, disallowed the defendant’s o^'jections. The defendant appealed 
to the High Court. 


Held by the Full Bench (OLDFIELD and MAHMOOD, JJ., dissenting) that if a decree is, 
upon the face of it, entirely in favour of a party to a suit, such decree being the thing which 
by law lomade appealable, and nothing else, that party has no right of appeal therefrom. 
If, in the judgment of which such decree is the formal expression, 'findings have been 
recorded upon some issues against that party, and he desires to have formal eficct given to 
them by the decree, so as to allow of his filing objections thereto under s. 561 of the Civil 
Procedure Code, or of appealing therefrom under s. 540, ho must take steps under s. 20G to 
have the decree properly brought into conformity with the judgment, so that there may be 
matter on the face of it to show that something has been decided against him ; but if he fails 
to take this course, the decree, though in general terms, will stand good as finally deciding 

* Second Appeal No. 1186 of 1883, from a decree of C. J. Daniell, Esq., District Judge 
of Moradabad, dated the 9th May 1883, affirming a decree of Maulvi Nasir Ali Khan, Sub- 
ordinate Judge of Moradabad, dated the 10th March 1883. 


t[Soo. 561 : — Any respondent, though he may not have appealed against any part of the 
decree, may upon the hearing not only support the decree on 
any of the grounds decided against him in the Court below, but 
take any objection to the decree which he could have taken by 
way of appeal, provided he has filed a notice of such objection 
not Jess than seven days before the date fixed for the hearing of 
the appeal. 

Such objection shall be in the form of a memorandum, and 
the provisions of Section 541, so far as they relate to the form 
and contents of the memorandum of appeal, shall apply thereto,] 


Upon hearing, respon- 
dent may object to decree 
as if bo had preferred sepa- 
rate appeal. 

Form of notice, and pro- 
visions applicable thereto. 


4 Alip.— 53 
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thfi issues rsiscd b}^the pleadings upon which the ultimate determination of the cause and 
the decree itself rested . 

The findings in a judgment upon miitters which subsequently turn out to be immaterial 
to the grounds upon which a suit is finally disposed of , as to the plaintifi's right to any 
portion of the relicfi sought by him as declared by the decree, amount to no more than obiter 
dicta ^ and do nof constitute a final decision of the kind contemplated by s. 13 of* the Civil 
Procedure Code, 

Held also that, in the present case, the Judge was right in holding that the question as 
to the validity or otherwise of tlio deed of endowment was wholly immaterial. 

The judgment of STRAIGHT, J., in Lachman Singh v. Mohan^ I. L. R.,2 All,, 497, 
approve^ and followed. 

7 Vr Oldfield, J. , contra^ that the decree, to agree with the judgment and fulfil the 
requirements of s. 206 of the Civil Procedure Code, should contain the material points for 
determination arising out of the claim and material for the decision thereon ; that if this 
has not been done, the defect is a good ground of appeal, notwithstanding that ihe decree, 
on its f:ice, may be altogether in favour of the appellant, and notwithstanding that ho may 
not have applied for amendment of the decree under s. 206, or for review of judgment ; and 
that, in the present case, the defect in ihe decree would afford a good ground of appeal. 

Per Mahmood, J., that inasmuch as the provisions of s. 13 of the Civil Procedure Code 
relate as wi ll a.s to the trial of issues as to the trial of .suit.s, and in the present case the 
validity or otherwise of the dt^id was a matter directly and substantially in issue between the 
p:irtics, and was adjudicated upon, the finding of the first Court upon that issue was not a 
mere obiter dictum, but would be binding upon the defendant as res jitdicafn notwithstanding 
the fact that the suit against her w’aa dismissed on the ground that she held possession of 
the property in lieu of dower; that whatever has the force of res judicn/n is necessarily 
appealable , that the word “ from” as used m s. 540 or s, 684, and the expression “ objection 
to the decree ” in s. 661, refer not only to matters existing upon the face of the decree, but 
also to thn^e which should have existed but do not exist there ; and that the defendant in the 
present case w.is aggrieved or injured by the orais.sion in the decree of the first Court, and 
was ibero- [608] fore entitled to file objection* to it, and. for the same reason, to appeal to 
the High Court from the decree of the Lower Appellate Court. ^ 

Also ^jer IMahmOOD, J., that it was doubtful whether the reliefs contemplated by 
ss. 206 and 62-3 were open to the defendant ; but that, even conceding that she ought to 
have sought her remedy under either of those sections, her neglect to do so did not make 
her inoap.iblo of obUnung the same result by the exercise of her right of appeal. 

AdusKii )bai\\ y>akharam Pandurang, I.L.R., 7 Bom., 484; Man Singh v. Narayan 
1. L. K,, 1 All , 480 ; Mohan Lai v. Rain Dial, I. L. R., 2 All., 843 ; Niamat Khanw. Phadu 
Jiidiha, I L. K., 6 Cal., 319: Pan Kooer v. Bhngwant Kooer, N.-W. P. H. C. Rop., 1874, p, 
19., referred .-o 

This was a reference to the Full Bonch by OLDFIELD and MahmoOD, JJ. The 
facts of the case and llie points of law referred are stated in the order of 
reforenc(i, which was as follows: — 

This suit has been brouglit to obtain possession of certain property by 
right of inheritance from one Sikandar Ali Shah, and to set aside a deed, 
called a deed of endowment (ivakfnama) , which it is alleged the defendant 
fraudulently induced the said Sikandar Ali Shah to execute. 

Tlie defendant apqjellant in this Court, Jamaitunnissa, amongst other 
pleas, contended in tlie Court of First Instance that the deed was a valid one, 
and th'Lt tihe was in possession of the property in satisfaction of a dower- 
debt, and her possession could not be disturbed so long as the dower-debt 
remained unsixtisfied. 

The Court of First Instance held that there was no valid deed of endow- 
ment winch could interfere with the plaintiff’s succession by inheritance, but 
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that the defendant* appellant was entitled to reniain in^, possession of the 
property till her dower-debfc was satislied, and the Court dismissed the suit, 
the decree being merely a decree dismissing the suit, without ernbod\ing the 
finding as to the deed of endowment. The plaintiff instituted an appeal in 
the Judge’s Court, in respect of the finding in regard to dower, and she took 
other objections to the judgment and decrees; the defendant ^appellant iu tliis 
Court) filed objections under s. 561, Code of Civil Procedure, in regard to the 
Subordinate Judge’s decision that the deed of endowment was invalid. 

Tile Judge dismissed the plaintiff's appeal, aifirming the finding as to 
dower, and refused to decide the question of the validity of [609] the deed of 
endowment, as he considered it unnecessary for disposal of the claim. • 

The decree dismissed the appeal, and disallowed the defendant’s objections. 

The defendant Jamaitunnissa has preferred a second appeal to this Court, 
and a preliminary objection has been urged by the respondent that ihe appeal 
is not maintainable. 

It is contended that the appeal which is allowed by s. 584, Civil Proce- 
dure Code, lies from the decrees of tiie subordinate Courts, not from the 
judgment; and that as the decrSe of the Judge affirmed the decree of the first 
Court which dismissed the plaintiff’s suit, no ground of appeal on which the 
defendant can maintain an appeal from that decree is open to her ; and, in the 
same way, the defendant’s objections under s. 561, Code of Civil Procedure, 
which she filed in the Judge’s Court to thefindingof the Court of First Instance, 
were not maintainable under that section, since objections can only be taken 
to the decree or any part of it, and not to the judgment ; and the decree of the 
Court of First Instance only dismissed the plaintiff’s suit, and did not embody 
the finding of the question of the deed, and there was therefore nothing in it 
to which the objections were applicable. 

The respondent’s counsel relied on the Full Bench decision of this Court 
in Pan Kooer v. Bhiigxcai^t Kooer, N.-W. P. H. C. Hop., 1874, p. 19. 

Tliere is however, a more recent decision of this Court — Lachnian Singh^ 
V. Mohan, I. L. H., 2 All, 497, which appears in some degree to modify the 
view of the law taken in the former case, and we think it desirable to refer 
the questions that have arisen in this case to the Full Bench. 

“ 1. — Wi)ether the appeal to this Court on the part of the defendant 
Jamaitunnissa is maintainable? 

“ 2. — Whether her objections under s. 561 in the Judge's Court were 
maintainable?” 

Mr. A, Strachey, Munshi Hanuman Prasad, and Shah Asad Ah, for the 
Appellant. 

Mr. T. Oonlan and Babii Ratan Chand, for the Kespondent. 

[610] Petheram, C.J., and Straight and Brodhurst, JJ.— The two 

questions submitted to us by this reference in substance come to this Can a 
defendant file objections under s. 561 of the Code to, or appeal under s. 540 
from, a decree, which upon the face of it dismisses the plaintiff’s claim in 
general terms, apd does not record an^ adverse finding or declaration in respect 
of such defendant ? It seems to us that the decision of these points must 
turn upon the language of the two sections above mentioned, and witJi regard 
to the latter of them we adopt and approve the judgment of Stbaight, J., in 
Lachvian Singh v. Mohan, I. L. E., 2 All, 497, in which he differed from the 
majority of this Court as then constituted. It may further be observed that t he 
reasoning therein is applicable, mutatis mutandis, to s. 561, which confines the 
objections which may be taken by a respondent, to objections to the decree . 
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We may add, as sjjipporting the view we take, that therearetwo rulings of the 
Calcutta Court, one of a Division, the other of a Full Bench, to be found in the 
Indian Law Reports, 7, Calcutta Series, pp. 206 and 322. Shortly to summarise 
the opinion we hold, it is this If a decree is, upon the face of it, entirely 
in favour of a party to a suit, such decree being the thing which by law is 
made appealable *and nothing else, that party has no right of appeal thei'efrom. 
It may be that in the judgment, of which such decree is the formal expression, 
findings have been recorded upon some issues against that party ; but if 
this be so, and he desires to have formal effect given to them by the 
decree, so as to allow of his filing objections thereto under s. 561 of the Code, 
or of appealing therefrom under s. 540, he must take steps under s. 206 to 
have the decree properly brought into conformity with the judgment, so 
that there may be matter on the face of it to show that something has been 
decided against him. In other words, he must obtain insertion in the decree 
itself, which alone contains the final determination of the cause, and not the 
judgment, such portions of the Courtis findings as he considers himself injuri- 
ously affected by, so as to place himself in the position which the statute 
recognizes as giving him a right tcf impeach the decree. If he fails to follow this 
course, the decree, though in general terms, will stand good as finally deciding the 
[611] issues raised by the pleadings upon which the ultimate determination 
of the cause and the decree itself actually rested. More than these the decree 
cannot cover, and we are clearly of opinion that tlie findings in a judgment upon 
matters which subsequently turn out to be immaterial to the grounds upon 
which a suit is finally disposed of as to the plaintiff's right to any portion of 
the relief sought by him as declared by the decree, amount to no more than 
obiter dicta, and do not constitute a final decision of the kind contemplated 
by s. 13 of the Code. For, if in a second proceeding between the same parties, 
the question of res judicata is raised with regard to them, it is the former 
decree explained by the light of the pleadings, in tlie sense we have indicated 
as to what w'as then directly and substantially in issue in such first suit, which 
*must bo looked at in order to determine whether the plea in bar is a gaod or a 
bad one. In the case out of which this reference has arisen, the question as 
to the validity or otherwise of the so-called wakfnama was wholly immaterial, 
and the Judge in his judgment on the appeal has rightly so held. 

The plaintiff claimed possession of the property by ejectment of the 
defendant, and the first Court held that the defendant was in possession and 
entitled to it in lieu of the dower-debt to her. Upon this finding alone, there 
was an end of the plaintiff’s case, as the qualiby-of the defendant’s estate did not 
properly come into question, the mon^ent it appeared she was at the time of the 
suit entitled to possession. We find that the decree before us is, on the face 
of it, entirely in favour of the defendant, and the proper presumption is that it 
has been coirectly xjrepared in advertence to the judgment. The mode in which 
this presumption could have been rebutted and the decree set right is provided 
in 8. 206 of the Code, and we do not think that any other mode than that 
directly created by statute for bringing the decree into conformity with the 
judgment exists, and that until it appears upon the face of the decree that some- 
thing has been decreed adversely to tha defendant, no right of appeal arises, 
because there is nothing in the deciee itself for him to appeal against. Our 
reply to the two questions of this reference must therefore be in the negative. 

Oldfield, J. I have ah eady expressed my opinion on the question raised by 
this reference in the case of Ijachma7i Singh v. [612] Mohan, I. L. R., 2 All, 497. 
Section 540 gives a right of appeal from the decrees, or from any part of the 
decrees, the Courts exercising original jurisdiction to the Courts authorized 
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to bear appeals from the decisions of those Courts. By s. 206 the decree must 
agree with the judgment, and it must specify clearly the particulars of the claim, 
and the relief granted, or other determination of the suit. The judgment must 
contain a concise statement of the case, the points for determination, the 
decision thereon, and the reasons for such decision. The decree, therefore, to 
agree vnth the judgment and fulfil the requirements of s. 200, should contain 
the material points for determination arising out of the claim, and material for 
the decision thereon, and if any issue material for the decision of the suit has 
been decided, the determination of it should be contained in the decree; and if 
this has not been done, the defect is a good ground of appeal, notwithstanding 
that the decree, on its face, may be altogether in favour of the appellant. For 
instance, it might happen that a plaintiff’s suit has been dismissed, but 
a material issue has been decided in his favour and against the defendant, the 
decree omitting mention of it, and merely containing a dismissal of the suit. 
Here I think the defect in the decree would afford a good ground for appeal. 
It has been said that the appellant’s remedy in such a case is, under s. 20G, to 
have the decree corrected or ])y review of judgment, and, when the decree has 
been amended, to institute an appeal ; huh it is possible that those sections 
would not afford relief, or thal/ relief would bo refused, and, if an appeal is 
denied him, he might be without any remedy at all. 

Besides, the law expressly gives a right of appeal from decrees, and this 
right cannot be affected by the circumstances that the appellant might have 
had recourse to other roinedios; and it seems to me a round-about and unsatis- 
factory mode of giving ledress, to direct a party to get the decree put into 
proper form and then institute an appeal from it, when he might obtain redress 
direct by the institution of the appeal. I would reply to the references in the 
affirmative. 

Mahmood, J. — I regret that in tbis> easel am unable to concur in the con- 
clusion at wliich the learned Chief Justice and the majo-[613]rity of the Court 
have arrived. I agree in the conclusion arrived at by my learned brothos 
Oldfielp, thougli upon grounds somewhat different from those which he has 
stated. The facts of the case are sufficiently set out in tho order of reference, 
and I need not repeat them. The first question before us relates to appeals 
from decrees, and tho second to objections to decrees under s. 561 oi tho Civil 
Procedure Code, and our ans^^ers to both questions must depend upon the same 
principle. My reason for saying this is, that both in s. 540, relating to first 
appeals, and in s. 5G1, relating to objections made by a respondent by way of 
cross-appeal, and in s. 584, relating to second appeals, tho word “ decrees ” is 
used, and whatever moaning we attach to the word in one of these sections, 
we must attach to it in all three. Reading the interpretation -clause of the 
Code, I think it impossible to hold that “decree ” means the same thing as 
“ judgment,” because two different definitions are given of the two words, 
and these definitions are so clear that it is impossible to confound them. 
Bearing this in mind, it is important, applying a canon of construction which 
is followed in England, to consider the phraseology of the corresponding 
sections in the old Civil Procedure Code. In that Code, the section relating 
to first appeals corresponding to s*. 540 of the present Code was s. 332, 
in which the word “decrees” was employed, but in s. 372 corresponding 
to s. 684 as to second appeals, the expression used was not “decree,” 
but “decision.” The same expression was also used in s. 348 of the old 
Code corresponding to s. 661. In the present Code, the word “decree” 
is uniformly used. 1 will nob commit myself to the opinion that 
the Legislature necessarily meant different things by the words “ decision ” 
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and ** decree,*’ but, if the change of phraseology implies any change 
in the law at all, it must be that appeals are now allowed from 
“ decrees ’’ only. This view is supported by the circumstance that in s. 594 
the term “ decree ” is again defined for the purpose of appeals to Her 
Majesty in Cour^cil. The section says : — “ In this chapter, unless there 
bo something reJpugnant in the subject or context, the expression “ decree ” 
includes also judgment and order.” This appears to me to show that 
the term “decree” as used in other parts of the Code must not be 
interpreted in such a wide sense, and it follows that neither [ 614 ] appeals 
nor objections under s. 561, byway of cross-appeals, can lie otherwise than 

from decrees. 

• 

The determination of the questions now before us seems to depend there- 
fore on two considerations— fir&t, whether the finding or part of decree in 
respect of which the present appeal has been presented, is such a finding as 
could operate as judicata ; and secondly, whether, if so, it does not follow 
that such finding or part of decree must be susceptible of appeal. 1 hold, 
following the dudurn of Savigny quoted by WEST, J., in Anusnyahai v, Sakha- 
ram Paiidurang , I L. R., 7 Boid., 464, thal^ the one question necessarily 
depends upon the other, and that “everything that should fiave the authority 
of res j-udicata is, and ought to he, subject to appeal, and reciprocally an appeal 
is not admissible on any point not having the authority of res judicataP — 
Sav. Syst,, s. 293. I understand this to be sound jurisprudence and indeed 
commors sense, and I have no hesitation in saying that an> system of proce- 
dure must be defective which is inconsistent with it. I proceed tlierefove to 
consider whether the finding of the Court of First Instance, that the wakfnaina 
was null and void, is such as would ho binding upon the parties so as to pre- 
clude the appellant from showing in any subsequent litigation that the deed 
was valid. 

Ill order to decide this question, I wish first to refer to the cases which 
were cited during the argument, and in the first place to the case of Man^Singh 
v. Nauiyan Das, J. L. R., 1 All , 480, in which a Court of competent jurisdic* 
tioii, having tried ^llid determined an issue arising in a suit on which the suit 
might, have been disposed of, proceeded to try and determine another issue 
which also arose out of the pleadings, but the determination of which in that 
suit was not required for its disposal. It was held that such Court was not 
bound under the circumstances to refrain from trying and determining such 
last-mentioned issue, and that the trial and determination of it could not be 
treated as a nullity, and the issue could not again be tried and determined in 
another suit, \nother case supporting Mr, Strachey's contention is that of 
Aiohuii Lai V. Ram Dial, L L, R., 2 All., 843, which was decided by a Full Bench 
of this Coiut, and in which it was held that an issue which had been directly 
[ 615 ] and substantially raised between the parties, and had been determined, 
could not be re-opened, whatever the formal decree might show. There are 
several older ^ cases in point, but I need only refer to Ranee Sengar v, Ranee 
RugseJ, N.-W, I fe. B. A. Rep., 1853, p. 112, and Ram Das v. Bhyropershadt, 
N.‘W. P., S. D A. Rep., 1854, p. 388, in which it was held that where a 
usufructuary mortgagor sued the usufrflctuary mortgagee for recovery of 
possession of the mortgaged property, on the allegation that the mortgage had 
been hquidated by the usufruct, a finding that a certain sum still remained due, 
and which resulted in the dismissal of the suit, would be binding upon both 
parties. I should here mention a case on the other side decided by the Calcutta 
Court in 1862 -the case of Brijololl Upadhya v. Motee Soonderee, W.R., Sp., 33, 
;n whien it vas laid down that in a suit by a mortgagor against a mortgagee to 
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racover possession of property mortgaged under a zur-i-pesjigee lease, tlie only 
question at issue being whether all the debts had been paid oi whether the 
plaintitf could re-enter, the correctness of the account might be questioned by the 
defendant in any future suit. I only refer to this case incidentally, because I 
shall show further on why I am unable to accept the rule sanctioned by it. 
The latest case on the subject is Niamut Khan v. Phadu tiuldia, T. L. R., 6 
Cal., 319, in which the learned Judges of the Calcutta Court, after referring to 
certain rulings by the Privy Council, held that a finding of this description 
would amount to judicaia in subsequent litigation between the paities. 
The rulings referred to in that case make it clear to my mind that this decision 
would meet with tlie approval of their Lordships of the Privy Counqil, and I 
have therefore no doubt that, as the authorities stand, the finding of the Court 
of "First Instance in the present case regarding the wakfnavia is one which 
would operate as res judicata, 

1 wish, however, to show that the terms of the statute justify this conclu- 
sion, because some of the rulings to which I have referred are older than the 
existing Civil Procedure Code. Section 13oof the Code, which relates to res 
judicaia, deals with two matters, dr sty the trial of suits, and secondly y 
the trial of issues. Under [616] Act VIII of 1859, the terms of the 
Act limited the prohibition of further trials to suits which had been 
previously tried and determined. Section 2 ran thus: — “The Civil Court 
shall not take cognizance of any suit brought on a cause of action 
which sliall have been heard and determined by a Court of competent 
jurisdiction, in a former suit between the same parties, or between parties 
under whom they claim.” In that section the principle of res judicata was 
embodied only to h limited extent; but, in interpreting the section, the Privy 
Council holding that, apart from legislative enactment, the princirde of res 
judicata was an essential part of the law of procedure in every civilized 
country, applied that principle to the trial of issues as well as to the trial of 
suits. Section 13 of the present Code is founded on a long course of judicial 
decisions, and especially on the dicta of the Privy Council, and has formulated 
in express terms tlie rule, which previously was only expressed in ])art 
by legislative enactment, tiiat the principle of res judicata applies both to 
the trial of suits and to the trial of issues. The distinction between 
the two things appears to me to be clear. A suit ends in a dismissal or a 
decree, in whole or in part. An issue ends in a finding ; and the rule contained 
in s 13 goes the length of saying that not only is a suit which has once been 
tried and determined not again maintainable, but an which has once been 

directly and substantially raised and decided, shall not be litigated a second 
time. I draw this distinction without expressing any view as to what 1 shall 
presently consider, namely, that a matter directly and substantially in issue 
must necessarily affect the decree in the suit in which such an issue has arisen. 
Now, Explanation I provides that “ the matter above referred to must in the 
former suit have been alleged by one party, and either denied or admitted, 
expressly or impliedly, by the other.” In the present case the plaintiff dis- 
tinctly alleged that the waJefnama w>i8 invalid. The defendant has distinctly 
denied it. So there can be no doubt, with reference to Explanation 1, 
that this was a matter directly and substantially in issue between them. In 
the next place, Expln nation Lf provides that “ any matter which miglit and 
ought to have been made ground of defence or attack in such former suit, shall 
be deemed to have been a matter directly and substantially in issue in such 
suit.*' In reference to the word *' ought ” I think that, the suit being for 
C617] sjsotmoDti the defendant was bound not only to put forward her defen 'le 
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that she was in p 98 ses 8 ion of the property in virtue of her dower-debt, but 
also the other defence, based upon a higher title, namely, that she had received 
the property under a deed of gift. 

I have therefore no doubt that the validity of the deed was a “ matter 
directly and subsliantially in issue,’’ and that the result of the finding; upon 
that issue would have the effect of res judicata in subsequent proceedings 
between the same parties. Upon this point I desire to refer to the obser- 
vations of West, J., in Anusuyabai v. Sakharam Pandurang, I. L. E., 7 Bom., 
464:, where that learned Judge, just before citing the passage from Savigny, to 
which I, have already referred, remarked that “from a judgment against a 
plaintiff no adjudication in his favour can properly be derived as res judicata. 
It is not and cannot be an essential element of the jural relation on which an 
adverse decree rests, and no appeal lies against a merely incidental decision by 
one who is not in any way prejudiced by the concluding decision to which the 
partial ones are but subsidiary.” Now WEST, J., is a Judge with whom I never 
differ except with great diffidence, but I am obliged to say that with his 
judgment in that case I can only partly agree. I entirely go with him in his 
view that wliatever has the authority of res' judicata must be subject to 
appeal; but I cannot agree that in the case with which he was dealing there 
was no res judicata as to the plaintiff’s ownership of the lands. I now pass 
to the case of Niamat Khan v. Phadu Buldia, I. L. E., 6 Cal., 319. I have 
carefully road the judgments of the learned Judges who decided that case, 
and 1 confess 1 am unable to reconcile them with the judgment of WEST, J,, 
in Anusvf/abai v. Sakharam Pandurang, I. L. E., 7 Bom., 464. What the 
learned Judges of the Calcutta Court held was that the finding contained in 
the judgment only does operate as res judicata, but that because the person 
who benolifcs by the decree in tlie suit does not take care that something 
should bo entered in the decree which is distinctly adverse to him, he is 
debarred from appealing from such defective decree, and yet the finding stands 
Conclusive against him. WEST, J., on the contrary, held that wliatever h^d the 
force of res judicata was necessarily appealable. Numerous other rulings have 
[618] been cited, and among them Pan Kooer v. Bhugivant Kooer, N.-W.P.H. 
C. Ee])., 1874, p. 19. What was ruled in that case was not long afterwards 
distinguished from cases like the present by Bam Gholam v. Sheo Tahal, I. L. 
E., 1 All., 266. In that case, the plaintiffs sued for the redemption of certain 
mortgaged property, and the defendants-mortgagees raised two defences to the 
suit ; first, that the plaintiffs were not the heirs of the deceased mortgagor, 
and were therefore not entitled to redeem; and secondly, that, even if they 
had a locus standi, the mortgage-debt had not boon satisfied. The Court of 
First Instance held that the plaintiffs were entitled to redeem, but dismissed 
the suit on the ground that the mortgage-debt had not been satisfied. It was 
held by this Court that the defendants were entitled to appeal, and that the 
case of Pan Kooer v. Bhugivant Kooer, N.-W.P.RT.O. Eop., 1874, p, 19, was not 
applicable. Again, in the case of Lachman Singh v. Mohan, I. L. E., 2 All., 
497, a defendant was allowed to appeal against a decree in the following 
terms: — “Ordered that the plaintiff’s claim as it stands at present be 
dismissed.” In that case, it is true that my learned brother STRAIGHT 
dissented from the opinion of the majority, but the decision of the Fvdl Bench 
was that, under the circumstances, an appeal would lie. Another case — 
referred to by WEST, J., in Anasuyabai v. Sakharam Pandurang, 1. L. E., 7 
Bom. ,464,“ -is Balak Tewari v. Kausil Misr, I.L.E., 4 All., 491, to whichl was a 
party, and in which a decision was arrived at on a reasoning somewhat, though 
not altogether, inconsistent with my present view. In regard to that case, I will 
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only say that it is not quite on all fours with the present^ and that I concur- 
red in the judgment of ray learned brother Tybrell out of deference to the 
ruling of the Full Bench in Pa7i Kooer v. Bhugwant Kooer, N.-W, P. H. C. 
Rep., 1874, p. 19, and probably in ignorance of the ruling in Bam Gholam v. 
Sheo Tahal, I. L. R., 1 AIL, 268, and in the later case of Lachman Singh, 
I. L. R.. 2 All., 497. 

Having referred to these cases, I wish to illustrate how any other view 
of the rule of res judicata would materially defeat the policy of the law upon 
which the rule itself is based. The reason of the maxim Nemo dehet bis 
vexari pro eadem causa seems to me to apply as much to the trial of issues as 
to the trial of suits, for in either case the harassment to litigants would be 
similar if matters could ho re-agitated after having been once duly adjudi- 
[6193cated upon. Such 1 understand to be the rule laid down in the cele- 
brated case of the Duchess of Kingston, and to have been repeatedly applied 
by the Lords of the Privy Council to Indian cases, some of which \vere cited 
by the learned Judges of the Calcutta Court in the case of Nia^niU Khan v. 
Phadu Buldta, 1. L. R., 6 Cal., J19, to which I have already referred, and, as 
I have already indicated, s. of the Civil Procedure Code only reproduces 
the well known rule of law. I am aware thfit nothing which constitutes mere 
obiter dictum can bind the parties; but it seems to mo to be equally certain that 
a finding which conclusively binds one party must riiecessarily hind the opposite 
party also, and that, but for this reciprocity, the rule of res judicata, far from 
attaining its object of putting an end to litigation, would only achieve the contrary 
result of increasing litigation. Now taking, exempli gratia, the cases of 
Gholam v. Sheo Tahal, I.L.R., 1 AIL, 266, and Anusuyabai v. Sakharam PandU‘ 
rang, I.L.R., 7 Bom., 464, to both of which I have already referred, I confess 
I am unable to conceive what advantage could have been gained by allowing 
the issue as to the title of the plaintiffs to be re-agitated in any subsequent 
litigation ; indeed they could not he rc-agitated, according to the rule laid down 
by the Lords of the Privy Council in the case of Soorjomonee Dayee v. Sud- 
danund Mohapatter, 12 B. L. R., 304 : — “ If both parties invoked the opinion 
of the Court upon this question, if it was raised by the pleadings and argued, 
their Lordships are unable to come to the conclusion that, merely because an 
issue was not framed, which, strictly construed, embraced the whole of it, 
therefore the judgment upon it was ultra viresP Now, in either of the two 
cases which I have taken for the sake of illustration, the finding as to the 
substance of the mortgage would undoubtedly be binding upon the plaintiff', 
because it was on that ground^ that his suit was dismissed ; nor can there be 
any doubt that that same finding would be binding upon the defendant. Indeed 
the finding itself would be unintelligible but for the finding in favour of the 
plaintiff's title which was made the subject of appeal in those two cases with 
opposite results — one Court liolding that the appeal would lie and the other 
thaWit would not. To take the illustration further, I will suppose the case of 
a plaintiff-mortgagor suing for redemption ou the ground that the usufruct of 
the mort-[6203 gaged property had paid off the mortgage ; the defendant 
resists the suit on the ground that Rs. 5,000 is still duo on the mortgage ; and 
the Court, having taken accounts, arrives at the conclusion that only Rs. 200 
is still due, and on that ground dismisses the suit. The finding as to the 
balance of the account would no doubt be binding upon the plaintiff, whose 
suit has been dismissed upon that ground, and [ confess I fail to see how it 
can bind the plaintiff and not the defendant ; for, as I said before, the princi- 
ple of reciprocity is an essential element of the rule of res judicata. The 
result of a contrary view would be that in a subsequent suifc by the same plain- 
tiff, in which he offered to redeem the mortgage on payment of tlie balaiice 
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found due against him in the former suit, the defendant-mortgagee might 
again re-agitate the issue as to the accounts, and harass the plaintiff again, 
thus defeating the policy of the maxim upon which the ruling of res judicata 
itself is based. There might indeed be a series of redemption suits by such a 
mortgagor, and in^each case he might be called upon to prove that which he 
had already prov^ed before ; and it might be that in each case upon the same 
accounts the Court arrived at a different conclusion as to the balance still due 
on the mortgage. I cannot conceive that the rule of res judicata contem- 
plates any such results — reijyuhhrce iit sH finis hiinm. Applying these 
principles to the present case, I repeat what I said liefore, that the adjudi- 
cation as to the invalidity of the loalcfua'ina wmuld be binding upon the 
defendant as res niulicaia notwithstanding tlie fact that the suit against her 
was dismissed on the ground that she lield possession in lieu of dower. 

I now come to the direct question raised by this reference : — Is the present 
case an appeal fiom n decree? I do not understand the word “ from as used 
in s. ffdO, or s. 584, or the expression “ objection to the decree ” in s. 561 of the 
Civil Procedure Code to refer cnlyto^matters existing upon the face of the decree, 
and not to those which should have existed but do not exist in the decree. In my 
opinion, if certain prayers are made by a plaintiff or certain defences set up by 
a defendant in a suit, and ofie only of suclt prayers is granted by the decree, and 
a defence furnishing a full answer to the suit., though adjudicated upon, is not 
in the decree, the parfv objecting to such omission is entitled to say that the 
[ 621 ] decree is wrong, becau^o he \ pi'cals “ from ” the deciee. Tlie claim in 
the present ease (t'nough the plaint is not as scienfrific as it might be) is two- 
fold ; first, thnd. a deed of gift set up by tlu) defendant may he declared invalid; 
and secondly, that the plaintiff he awarded ijossession of the property in suit. 
The decree dismissed the suit, i*oga.rding it merely as a suit for possession. 
But tlie complaint of the defendant is that it should have dismissed it abso- 
lutely on the ground that the defendant was full owner, as the deed of gift was 
valid ; in other words, that the suit should liave been dismissed in toto Qp the 
grounrl that the plaintiff’s right of inheritance did not apply to the prope) ty in 
suit, as it did not belong to the deceased at the time of his death. ThivS not 
having been done h> the decree, the defendant is aggrieved or injured by the 
(^niis.'aou in (iccia^o wliich, though defective, and though on tl^e face of it 
d]su iho pLiintilT’s suil, in t?ffect dec)*cos her claim so far as it related to 

f oe io\i'l!^^i!A oi I lie iV'ilfncnna, and could at be^t be taken to dismiss tlie suit 
m the I’oih) ill liich the suit was brought, as was tlm ca'to in Lachman !Singh 
Moh'^n, I.L H , 2 All., 497, wdicie a riglit of ajijieal was allowed to the 
d ‘iunda,nt. iie case wont to the Lowmr Appellat eCourt, it might bo viewed 

in : wo nsfjoejs. Seeijou561 of the Codogives two distinct rightsto the respondent 
in the ajii'/al The Inst is l lit) right of upholding tlie decree of the Court of 
Pi) St Insiimee on any of the grounds which that Court docidod against him, and, 
in th:)t case, no notice or memorandum of the kind roquii’ad by the last para- 
graph of tlio '-ect(<jn would he necessary. The second right is that of taking 
any ohioctions t.» the decree which the respondent might have taken by way of 
ap])eal. If the Jiuigc in tins case luid held that the defendant’s possession was 
not in lieu of tier dowt r-deht, hut under the deed of gift, and had maintained 
the first Court/s decree, then no doubt the planUijf would have had a right of 
appeal, not only in respect of the finding of the first Court that the defendant’s 
possession wa; itj lieu of her dower, bub also in respect of the Lower Appellate 
Court’s finding, that it was in virtue of the deed of gift. I do not see why the 
right of appeal should be allow^ed to one party and not to the other in respect 
of the same matter, namely, the validity or invalidity of the wakfnama. I 
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te^] make tibis observation bearing fully in mind the distinction drawn by 
the Civil Procedure Code between “judgment " and “decree." Issues are the 
result of the pleadings of the parties (ss. 146 and 147, Civil Procedure Code) ; 
evidence is taken on the issues ; judgment constitutes the finding upon that 
evidence with reference to the issues ; and decree is the up-sliob or the result 
of th#!re findings. It is of course possible that when nif)i‘e than one issue 
aidses in a suit the answer to one issue uiav furnish a full basis for the disposal 
of the whole suit, either by decreeing it or dismissing it. in such a case, it is 
perfectly conceivable that it tlie Court went on to record findings upon other 
issues not essential to the jusilfication of the deciee, such findings uitgiit he 
mere obiter dicta^ not having the foice of judicata^ From sr^ch obiter 
dicta, as 1 said before, no appeal could lie. But in a case like the pi'esent, 
where the prayer of the plain titf not only claimeci possession but also sought 
the cancellation of the 'loakfnama, the pleading of the parties nocessanly gave 
rise to two issues essential for the disposal of the suit — essential in the sense of 
rendering the dismissal of the whole suit impossible wiLhout the deteimina- 
tion either of both issues m favour of the defendant or of iho issues iis to the 
loakfaaina in her favour. What the Court o^ Fu\>t Instance did in this ca'^o was 
to decide both issues — the main issue as to the defendant's title uniier tho 
wakfnania agcuuat her, and the minor issue as to her possession in heu of 
dower in her favour. There is no doubt in my inmd that neither of the find- 
ings can he regarded as ineie ob/trr dtcium, hub because both of these were 
directly and substantially in issuo within the moaning ol s. 13 of the Civil 
Procedure Code, and because both were adjudicated upon, they would operate 
as res judicata in any subsequent litigation between the parties. Such being 
the case, the defendant, in my opinion, had the right of appeal to the Lower 
Appellate Court “ from the decree " within the meaning of s. 540 of the Civil 
Procedure Code, on the ground, that the evidence produced by her entitled her 
to a decree throwing out the plaintifT's claim m toio m such a manner as to 
leave no room for another suit in which possession might be cbiimod on payment 
of do^ver in lieu of which the Court of First Instance held the defendant to be in 
possession. If the intention of the appeal wore to obtain an addition in the 
[623] decree to the fd'ectthat the ivakfnaum was invalid, it is obvious tliat the 
appeal wmuld be meaningless, because such addition would, if anything, place 
the defendant-appellant in a worse position than she was before under the 
decree of the hrsb Court. The object of the appeal is quite the x^everse. It 
undoubtedly aims atdiaving an addition made in the decree to remove a defect, 
but the appellant’s prayer is, that that addition should be to declare her title 
in the property to be absolute* and nob merely in lieu of dower. Such a com- 
plaint can, according to my view, be made the subject of an appeal “from the 
decree,” or of an “ objection to the decree,” within the meaning of ss. 540, 
584 and 561 of the Civil Procedure Code respectively. 

This leads me to the consideration of the argument that a full remedy 
was given to the defendant by s. 206 of the Code. In the first place, it appears 
to me to be very doubtful whether s. 206 entitles a defendant in a case such as 
this to have the decree so prepared as to make it more expressly adverse to him ; 
and, in the next place, it cannot be forgotten that if the Court which passed 
the decree declined to amend it, such refusal could not be made the subject 
of appeal under a. 588 or any other part of the Code, and, in the case of 
Baghunath Das v. Eaj Kumar, Ante, p. 276, my learned brother Oldfxeld, 
and I have differed even upon the question whether any order passed under 
B. 206 can be made the subject of revision. 

The case has been ably argued by Mr. Sirachey^ and before concluding 
I wish to notice the excellent manner in which he met the objection that the 
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object of the defenjjant's present appeal and other objections under s.j561 
before the Lower Appellate Court might have been achieved by her by 
applying for review of judgment under s. 623 of the Civil Procedure Code. 
I accept his argument that the word “decree ” which occurs in that section 
would be an insuperable impediment in the appellant’s way for such a remedy 
if the argument of the learned Counsel for the respondent is to be accepted, 
because the word “ decree ” occurs in that section, and must be interpreted in 
the same sense as in ss. 540, 561 and 584 of the Civil Procedure Code. 

[624] Apart from this, however, I confess that I am unaware of any rule 
that if more than one remedy is provided by statute for any grievance or injury, 
either of •such remedies, in tlie absence of express provisions to that effect, is 
a bar to the other. Even conceding that the defendant in this case ought 
to have sought her remedy under s. 206 or under s. 623, I cannot hold that her 
neglect to do so makes her incapable of obtaining the same result by the 
exercise of her right of appeal. 

For these reasons, my answer to the two questions referred to the Full 
Bench is in the affirmative. 

• 

NOTES. 

£1. BAR OF RES JUDICATA IS MUTUAL— 

Sec (1886) 18 Cal., 356 ; (18li»‘2) 15 Mach. 477 , (1886) 8 All., 382 ; (1907) 6 G.L.J., 621. 
ir. FINDINGS ON UNNECESSARY ISSUES— 

When a decree is generally in favour of a party, though some fitidingei in the judgment 
are against him, his only remedy is to apply under s. 206 of the Civil Procedure Code (1882), 
And when such findings are not necessary for the decision of the suit, they cannot operate 
as Res judicata (1893) 18 Bom., 597 ; (1899) 22 Mad., 364 ; (1895) 17 All., 174. 

In (1906) 28 All,, 865, the absence ot relief against the person of the defendant in the 
decree was held to operate as res judicata. 

Sec also the elaborate judgment of SUNDARA AYYAK, 4., in (1913) M. W. N., 775.] 

[ 7 All. 624 ] 

APPELLATE CIVIL. 

The 6th March, 1886. 

Present : 

Mr. Justice Straight and Mr, Justice Brodhurst. 

Mulchand Defendant 

versus 

Bhikari Das Plaintiff." 

Act XII of 18SI iN.’W,P. Rent Act), s. 140 — Case struck off with liberty to 
plaintiff to bring a fresh suit — Omission to sue for part of claim in case 
struck off — Fresh suit for omitted claim not barred — Civil Procedure 
Code, s. 43 — Act XII of 1881, s, 93 (h) — Village expenses — 

Expenses of cultivating sir-land held in partnership 
by plaintiff and defendants 

A recorded co-sharer of a mahal sued the lambardar for hia share of the profits of the 
mahal for the year 12R6 fash. At the time of the institution of the suit, the profits for I 287 

^ Second Appeal No. 514 of 1884, from a decree of T. B. Tracy, Esq., Offg. District 
Judge of Bareilly, dated the 31st January 1884, affirming a decree of H, Blunt, Esq., Deputy 
Collector of Bare>Uy, dated the liib September 1883. 
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and 1288 fasli also were due, but no claim was then made in respect o^them. The suit was 
struck off on account of the non-appearance of the parties, under s. 140 of Act XII of 1881 
(N.-W, P. Rent Act), w'ith leave to the plaintiff to bring a fresh suit. Subscrjucntly the 
plaintiff brought a suit against the same defendant for his share of the profits of the mahal 
for 1287 and 1288 fasli. 

Held the suit was not barred by the provisions of s. 13 * of the Civil Procedure 
Code. 

Held also that the Courts below had properly refused to deduct from the plaintiff’s 
Claim as “ village expenses ” within the meaning of s. 93 (/i) of the Rent Act, certain 
charges on account of the expenses of cultivation of sir-land held in partnership l>y the 
plaintiff and the defendant. „ 

The plaintiff in this suit, a recorded co-sharer of a mahal, sued the defendant, 
the lambardar, fojhis share of the profits of the mahal for the fasli years 1287 
and 1288. It appeared that in January 1882, the plaintiff had brought a suit 
against the defend- [ 625 ] ant for Ins shaie of profits for 1286 fasli, and that, at 
the time when that suit was instituted, the profits now claimed were due. 
There was in that suit no adjudication between the piirties, but tlio case was 
struck off under s. 140 of Act XJJ of 1881 P. Rent Act), with leave to 

the plaintiff to bring afresh suit. It was contended in this suit on behalf of 
the defendant that the suit was barred by the provisions of s. 43 of the Civil 
-Procedure Code, ft was urged that the plaintiff, having omitted to sue for the 
profits for 1287 and 1288 fasli when he filed his plaint on account of the profits 
for 1286 fasli, was now barred from suing in respect of 1287 and 1288 fasli. 

The Court of First Instance decreed the claim, holding that the provisions 
of s. 43 of the Civil Procedure Code did not apply to a case in which there liad 
been no adjudication, and in wdiich leave had specially been granted to the 
plaintiff to bring a fresh suit. On aj)peal, the defendant contended that the 
Court of First Instance had erred in not applying the provisions of s. 43 of the 
Civil Procedure Code to the case. Ho further contended that the Court of First 
Instance ought not to have refused lo deduct from the plaintiff’s claim certain 
charges ^described as “ .sir expenses, ’ i.c., the expenses of cultivation of sir- 
land held in partnership by the plaintiff' and the defendant. 


Upon the first point, the Lower Appellate Court observed : — “Had the 
claim in respect of 1286 fasli been decreed or dismissed by the Court after 
hearing the parties and tlieir witnesses, the present suit would unquestionably 
have been barred by the operation of s. 43. But, the suit having been struck 
off on account of the non-appearance of the parties, it seems only reasonable 
that the plaintiff-respondent should be considered to be in the same position as 
if he had never filed the suit.” In regard to the claim of the defendant to “ sir 
expenses,” the Court observed : — “This does not appear, properly speaking, to 
be an item of the village-expenses contemplated by s. 93 {It) of the Rent Act.” 


* [Sec. 43 : — Every suit shall include the whole of the claim which the plaintiff is entitled 
Suit to include whole make in re.'»pect of the cause of action ; but a plaintiff may 


relinquish any portion of his claim in order to bring the suit 
within the jurisdiction of any Court. 

If a plaintiff omit to sue in respect of, or intentionally 
relinquish, any portion of his claim, he shall not afterwards 
sue in respect of the portion so omitted or relinquished. 

A person entitled to more than one remedy in respect of the same cause of action may 
Omission to sue for one remedies : but if he omits (except with 

of ramoii'no the leaVG of the Couft obtained before the first hearing) to sue 

^ for any of such remedies, he shall not afterwards sue for the 


claim. 

Relinquishment of part 
of claim. 


remedy so omitted. 

For the purpose of this section, an obligation and a collateral security for its performance 
shall be deemed to constitute but one cause of action.] 
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lu second appeal, liho defendant contended again (i) that the claim was barred 
by the provisions of s. 43 of the Civil Procedure Code, (ii) that the Courts 
below had erred in disallowing the cost of cultivating the sir-land, and (iii) that 
the Lower Appellate Court had not disposed of all the pleas in appeal before it. 

[ 626 ] MunyJii Kashi Prasad ^ for the Appellant. 

Mr. A. S. T, Bad, for the Respondent. 

Straight, J. — I think the Courts below have rightly held that the suit is 
not barred by the provisions of s. 43 of Act XIV of 1882. It appears that the 
plaintifl formerly sued the defendant for his share of the profits of 1286 fasli. 
At the i^me of the institution of that suit the profits now claimed were due. 
This suit was struck off on account of the non-appearance of the parties, under 
s. 140 of Act XII of 1881, and leave was speciailv reserved for the plaintiff to 
bring a fresh suit, I do not see anytliing in the law to prevent the plaintiff 
from bringing the present suit. At any rate, before the case was struck off he 
could have so amended bis plaint as to have included the present claim. If he 
could do so, a fortiori 1 do not see any reason why he should not do the same 
in afresh suit. As it is, the elaim for 1286 fasli is baned by limitation, and the 
plaintiff can now proceed with liis claim in respect of 1287 and 1288 fasli. 

I also concur with the Judge in tliab portion of his judgment in which he 
disposes of the plea ahoutFi'gr expenses. As to the third plea, the judgment of 
the Judge fully disposes of all the pleas. The appeal is dismissed with costs, 

Brodhurst, J. — I concur. 

Appeal dismissed. 


NOTES. 

[ See also (1894) 17 All., 53 ; (1887) 10 Mad., 160 for the sam(5 position. 3 

[7 All. 626 ] 

FULL BENCH. 

The 7th March, 1886, 

Present : 

Sib W. Comer Petheham, Kt,, Chief Jqstice, Mr. Justice Straight, 
Me, Justice Oldfield, Mr. Justice Brodhurst 
AND Mr. Justice Mahmood. 

Niamat All Plaintiff 

versus 

Asmat Bibi and another Defendants.^ 


Pre-emption — Wajib-ul-arz — Biqhis and interests ” — ** Qimat ” 

- Sale ’’ — Exchange, 

The ivajib‘Ul-ars! of a village gave a right of pre-emption by a clause providing that in 
oaso of tranbfor by aoy co-shurer of his rigals and interests (haqiyat), his partners should 
have a right to purcliasu at the .same price as the vendee had given. One of the 

co-sharers tr ansferred to a stranger one biswa and six dhurs of a grove or garden in exchange 
for another piece of land, 

* Second Appeal No. 1655 of 1883, from a decree of Babu Ram Kali Chaudhri, Subor- 
dinate kludge of Allahabad, dated the 31st August 1883, reversing a decree of Pandit Indar 
JTarain* Munsif of Allahabad, dated the 2nd February 1883. 
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Held, by the Full Bench that this transaction was a transfer of liaqiyat within the terms 
of the wnjib-ul-arz. 

162 q Held, also, that the plot of land which was given in exchange for the one biswa 
and 6 dhurs must bo considered as a price (qim il), within the terms of the wajib-iil^arz. 

Per MaHMOOD, J., that the ^\ord “ qimat ” must bo interpreted in the sense given to it 
the M’^hammadan Law, iueluding not only money but other kinds of'{)roporty capable of 
being valued at a definite sum of in^iiev, and covering the coiisidoratiori f)f “sale ” .is well of 
exchange as defined in ss. 54 and llti of the Transfer of l-*ropei'tv Act (TV of 1882) rospcoti vely. 
Sahib Bam v. Kishen Slnqh, Weekly Notes, 1882, p. 192, referred to. Hazari Lai v. 
Ugrah Rai, Weekly Notes, 188-1, p, 10^1, di<<s('iited from. 

The plaintiff in this case sued to onfoi'co the right of pve-einption, in respect of 
one biswa and six dhurs of a grove or giirdeii consisting of three bighas and 
two biswas of land, which the defendant Farukh Ali had translorred to the 
defendant Minhajuddin in exchange for anotlier piece of land. The suit was 
based on the wajib-ul-arz of the mahal in which the land in suit was situated, 
and the plaiutih’ claimed on the ground that lie and Farukh Ali were sharers 
in the same tboke, and tlio dofendant Minhajuddin was not a sliaror in that 
thoke. The plaintiff valued the Jand at Ils. 3, and claimed possession on pay- 
ment of that sum, or any sum which the Court might determine the value of 
the land to be. The defendant. Minhajuddin defended the suit on the grounds, 
Amongst ctliers, that the provisions of the loaph-iiLatz, in respect of the right 
of pre-emption, applied only to revenue-paying interests in the mahal, and not 
to “ an isolated piece of garden land, not assessed to (jovernment revenue,'' 
and that, the land not having been sold, but having been exchanged, the 
transfer gave the plaintiff no cause of action. 

The provision in the toajib-ul-arz relating to the right of pre-emption was 
as follows : — “ Ba sural infiqal hagiyal kisi patidar hi us qimat par jo shakhs 
ghair dawe istehqaq kharidari aical shurkai karib, etc.** 

“If any sharer transfer hi^ riglits and interests (haqiyat), near partners, 
etc., have a right to purchase at tlio same price [qimat) which the stranger* 
gives.” 

The Court of First Instance gave the plaintiff a decree for possession of the 
land in suit on payment of Es. 13 as “compensation” to the defendant 
Minhajuddin within one week. 

On appeal by the legal representatives of tho defendant Minhajuddin, who 
had in the meantime died, the Lower Appellate [628] Court held that the suit 
was not maintainahlo and dismissed it. It obsorvod as follows: — 

“The first question that Mie grounds of a])j)cal raise is, wdiether tlie land 
in dispute is subject to the pre-oniiitivt^ clause c>f the lonjih-nl-arz The word 
‘ haqiyat * is used in it as being subject to pre-emjition on its being transfeiTed 
by its owner. This woid is oulinaril> understood in the sense of a zamindari 
right in a village expressed in annas or l)iswas in undividial estates, and in 
bighas and biswas when an estate is divided. This senst* tlu^ word haqiyat* 
boars when it is not accompanied by qualifying terms. Wiien in common 
parlance say such a body's haqiyat is sold, wo mean that his zamindari right 
in a village, the extent of wliich is expressed in the manner above observed, is 
sold, and not that ariy specific thing, sue!) as a particular plot of land, cultivated 
or uncultivated, a particular grove, orchard or garden, or a particular part of the 
habitation-site that is comprised within zamin-right rig) its, is sold. Court 
people have frequently in their mouths the word ‘ haquiyat cases.’ These cases 
are understood to be those in which shares of zamindari rights are concerned, 
and not any house, site, garden (bagh), land of a bagk, tank, trees, or a particular 
parcel of cultivated or uncultivated land, though these may be things apper- 
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taining to a shane of zamindari rights. Such being the ordinary meaning 
of the word haqiyat, it must be held to have the same meaning when used 
in the pre-emptive clause of the toajib-uL-arz of mauza Manauri, where 
the land in dispute is situated. Consequently the condition of pre-emption 
as inserted in it* cannot ho taken to apply to the particular piece of land 
that is the subject of dispute in this case. I may also observe Wiat the 
ruling of the Full Bench of the Allahabad High Court in the case of Sahib 
Ram V. Kishen Singh, Weekly Notes, 1882, p. 192, applies in this case, inas- 
much as tlie particular piece ol garden-land in dispute in this case bears a 
character similar to that of the abadi land in dispute in that case. The 
question raised on this heafl is tlierefore found in favour of the appellants. The 
second ground of appeal raises the question whether the pre-emption condi- 
tion oi the wa'iih-ul-arz applies to exchange of lands. In my opinion it does 
not. That condition is to the effect that in case of transfer {intiqal) of the 
[629] haqiyai (share of zamindari right) of any pattidar or co-sharor, the right 
to purchase of the co-sharer (as mentioned in the said record) at the price 
iqimat) offered by a stranger would be preferable. The words ‘ gimat ’ (price) 
and ‘ khandaii ’ (purchase) usee?' in the clauje show that the transfer men- 
tioned in the condition means a sale for a price (qimat). Now tlie word qimat 
in the ordinary acceptance of it moans a money-price, and not any other benefit 
that is received in exchange for a thing. If I am right in this interpretation, 
the parties to the agreement involved in the said condition of pre-emption had 
it in their contemplation that when a zamindari share is sold for a money 
price by a pattidar to a strangur, the co-sharers (as mentioned in the clause) 
would have the right of pre-emption in respect of it. This Court therefore 
cannot hold the said pre-emptive clause to apply to a case of exchange of lands, 
such as is the subject of dispute in this case.” 

On second appeal by the plaintiff, the Divisional Bench (BbodhurST 
and Duthoit, JJ.), liearing the appeal, referred the following questions to the 
Full Bencl'i ; 

“ (1) Was the transfer of the one biswa and six dhurs of land made by 
Farukh Ali, on the 13th August 1881, or was it not, a transfer of haqiyai 
within the terrni -1 ol the tvajib-ul-arz? (2) Can the plot of land which was given 
in exchange by Miiihajuddin, or can it nob, be considered as a price {qimat) 
within the terms of the wanb-ul-arz," 

Mr. C, II. IIill and Pandit Sundar Lai, for the Appellant. 

Mr. G. E. A. Ross and Babu Ram Das Chakarbaii, for the Respondents. 

The following judgments were delivorod*hy the Full Bench ; - 

Petharam, G. J. — 1 think that the first question referred to us in this 
case must be answered in the affirmative It is — “ Was the transfer of the 
one hiswa and six dhurs of land made by Farukh Ali, on nhe 13th August 1881, 
or was it not, a transfer of haqiyai within the terms of the wajib-id-arz ? The 
only question hero is, wdiother a transfer of a part of a man's land in a village 
can he considered a “transfer of his rights and interests” within the moaning 
of the taajih-'ul-arz. Now documents like the wajih-ulai^z must be read as a 
wlnde and in the light of common sense, and, [630] so read, it is evident that 
the object of the wajib-id-nrz is the exclusion of strangers from the village. 
If it is so read that although a man jnay not sell the whole, ho may sell a pari, 
of his land in the village, without letting in the riglib of pre-emption, the whole 
object of the wajtb-uLavz would be defeated, becrxuse the result might be the 
admission of a great number of strangers. That appears to me to amount to 
a rediictio ad ahsurdnm., and lam therefore of opinion that when any oo- 
sbarer sjlis any part of his land, the right of pre-emption belonging bo his 
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partners arises. My answer to the first question is^ therefore in the 
afi&rmative. 

My answer to the second question is in the affirmative also. As I under- 
stand the matter, this right of pre-emption has arisen out of a very old custom, 
under which land was originally occupied by families or communities, and the 
rule originally was that if any individual went away or failed, nis share became 
divisible among the rest. But afterwards there grew up a right based upon 
custom, by which the owner, before going away, might sell his share to his 
neighbours. And later still, he became entitled to sell the share, not only to them 
but to a stranger, unless his co-sharers chose to buy him out. In that case, the 
right to sell to the stranger arose upon the refusal of the co-sharers 4o make 
the purchase. 

It is to this custom that the terms of the wajih-ul-arz appear to me to 
give expression, and the matter therefore comes to this, that before any sharer 
is competent to transfer his rights and interests, he must offer to transfer 
them to his co-sharers. It is true that the ivajih-ul-arz shows that before the 
co-sharers can fix the price, the owner is entitled to get wdmfc he can from an 
outsider, so that ho can inskt upon their giving the same. Under these 
circumstances, the word “ qimat ” is used, and it seems to be generally agreed 
that the meaning of this word is not “ money,” but “ equivalent ” or “ value," 

If, therefore, the co-sharers want to get the land, they must give the vendor 
the equivalent or value of the thing for which he desires to exchange his 
property. Now, in all countries sufficiently advanced in civilization to possess 
coinage, money is the accepted standard of value, and thei’efore, because in this 
case the co-sharers cannot give the thing for which the vendor agreed toexchange 
his C631] land - it being another piece of land which does not belong to them — 
they have a right to obtain his land for an equivalent in money. My answer 
to the second question therefore is in the affirmative. 

Straight, J. — I cannot concur in the contention that the pre-emptive, 
clause of the ivajib-uUarz is only intended to apply to cases in which a sharer 
parts with the whole or considerable portion of his haqiyat. If this argu- 
ment were to bo admitted, it would, in my opinion, be open to any sharer to 
defeat such right by disposing of his haqiyat piece-meal. I then come to the 
question whether there was such a transfer of the vendor's haqiyat in the 
present case as gave birth to the plaintiff’s right of pre-emption. I think that 
the exchange was an undoubted transfer of the one biswa and six dhurs to the 
vendee. The remaining point, to be determined is whether the field given in 
exchange by the vendee to the vendor can be regarded as the price given, for 
the purpose of supplying a basis upon which the plaintiff must compensate 
the vendor. I think that it can, and that the plaintiff, before getting the one 
biswa and six dhurs must pay whatever may be found to be the value of the 
field given by the vendee. 

Oldfield, J.— My answer to both the questions referred to us is in the 
affirmative. I wish, however, to express no opinion as to whether the pre- 
emptor can force the vendor or the vendee to take the value of the property 
exchanged, that not having been the object of the contract under which the 
exchange of land for land was intended. Nor do I express any opinion as to 
whether the proper remedy of the pre-emptor was not rather to have the 
contract rescinded, and the vendor and vendee put back into their original 
position, in regard to the land which was exchanged. 

Brodharst, J. — I concur with the learned Chief Justice in answering both 
of the questions referred to us in the affirmative. 


i AliJi,— 06 
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Hahmood,J ^ — I have virrived at the same conclusions. Upon the first 
question, as to the interpretation to be placed on the word “ haqiyat” I 
have nothing to add to the observations which I made upon a cognate 
question in the case of Sahib Bam v. Kishen Singh, Weekly Notes, 1882, 
p. 192, which was a case decided by a Full Bench, of [632] which I was a 
member, but had the misfortune of differing with the majority of th^ Court. 
The case has unfortunately not been reported in the Indian Law Beports, 
but I have adhered to the view which I then expressed as to the nature of the 
proprietary rights of a co-sharer in a mahal to which, under the wajib-ul-arz^ 
the right of pre-emption applies. That case related to the question whether 
the aba^.i area or habitable site of a village came within the meaning of the 
term " haqiyat ; ” and in the present case the property appears to be a grove. 
The ratio decidendi of my judgment in that case is, muiatis mutandis, entirely 
applicable here, and therefore my answer to the first question must be in the 
affirmative. I may add, in reference to this question, that in the case of 
Hazari Lai v. Ugrah Bat, Weekly Notes, 1884, p. 103, the Full Bench ruling 
to which I have referred was relied on in connection with sir-land. With all 
due deference, I dissent from the •decision, and must express myself unable 
to accept the rule of the law therein laid down. 

Upon the second question, I have nothing to add to what the learned 
Chief Justice has said frcftn the Bench on several occasions. The rule of 
pre-emption was originally introduced into India as a part of the Muham- 
madan law, and must, by equitable analogy, be administered in the spirit of 
that law. This view was adopted by Sir Bapnes PEACOCK, C.J., a good many 
years ago. It therefore appears to me that the word '' qimat,** which is of 
Arabic origin, must be interpreted in the sense given to it by the Muham- 
madan law, and that is undoubtedly not the technical meaning of the English 
word “ price.” In the law of pre-emption '' qimat*' includes not only money, 
but other kinds of property capable of being valued at a definite sum of 
money. This is borne out by the passage in Kedaya, which has been cited 
*at the Bar : — “ If a man sell a piece of ground for another piece of ground, 
in this case, as each piece of ground is the price for which the other is sold, 
the shafee of each piece is entitled to take it for the value of the other, land 
being of the class of zosat-al-keem, or things compensable by an equivalent in 
money,” (Grady’s edition of Hedaya, p. 555), and in this sense the word 
maybe taken to cover the consideration of “sale” as w^ell as of exchange as 
defined in ss. 54 and 118 of the Transfer of Property Act (IV of 1882) res- 
[633J pectively. Any other view of the law. of pre-emption would simply 
render the obiect of the right easily defeasible — the object being the exclusion 
of strangers fi-oin the co-parcenary of the property to which the right applies. 

My answer to the second question also is therefore in the affirmative. 

NOTES. 

[See the following cases adopting the same principle: — (1888) 10 All., 553 ; (1889) 
12 All., 42G F. B. ; (1895) 17 All., 447 ; (1907) A. W. N., 280.] 
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The 14th March, 1885. 

Present : 

Sib W. Comer Pethebam, Kt., Chief Justice, Mr. Justice Straight, 
, Mr. Justice Oldfieut), Mb. Justice Bbodhurst and 
Mr. Justice Mahmood. 


Sital Prasad and another Defendants 

versus 

Amtul Bibi and another Plaintiffs.’' 


Eii-land — Saleof sh-land by co-sharer — Validity of transfer — Act XII of 1881 
{N.-W. P. Bent Act), ss. 9 — Ex-proprietary tenant — Right of occupancy. 

Held by PETHERAM, C. J., and STRAIGHT, OliDFIEED, and BRODHURST, JJ., that the 
question whether the proprietary rights of a co-sharer in the sir of a mahal are distinct and 
separate from the proprietary rights ip the mahal itself, so as to enable the owner of one share 
to sell and give possession of his sii* alone as against his co-sharers, must bo determined 
with reference to the tenure and conditions under which land is held in the mahal by the 
co-paroeners, to be ascertained in each case. • 

Per Pethebam, C. J., and Straight, and Oldfield, JJ.— In zamindan tenures, in 
which the whole land is held and managed m common, a co-sharer cannot convey his right 
of occupancy in the sir as something distinct from his proprietary rights in the mahal. In 
pattidari tenures, in which the lands are divided and hold in severalty, each proprietor 
managing his own lands, there may be lands which come within the classification of sir 
given in the Rent Act, but they would not seem to be on a different footing from any other 
land held in severalty by a proprietor. 

Per BrodHURST, j. — S o long as a person is the sole proprietor of a mahal, he is not 
restrained by any law from effecting, a sale of his proprietary rights in his sir land, even^ 
thoughaho retains possession of the whole of the other lands of the mahal. 

Per MAIIMOOD, j. — T hat the proprietary rights of a joint co-sharer in his sir land form 
an essential part of his rights in the mahal, that such proprietary rights in the sir land may 
be sold, but that the purchaser under such a sale could not obtain any such possession as 
would operate in defeasance of the cx-proprietary right in such sir land conferred by s. 7, 
and secured by s. 9 of the Rent Act. Sahib Ram v. Kishen Singh, Weekly Notes, 1882, 
p. 192 ; Hazari Lai v. Ugrah Rai, Weekly Notes, 1884, p. 103 ; Gulab Hai v. Indar Singh, 
I. Ij. R., 6 All., 64, and Tirmal .Sinqli v. Bhola Singh, Weekly Notes, 18H4, p. 169, 
referred to. 

[634i This was a reference to the Fall Bench by Straight, Officiating C. J,, 
and BrodhurST, J. The facts of the case and the point of law referred are 
stated in the referring ORDER, which was as follows : — 

Straight, Offg. G.J. — There is a question involved in this appeal which 
appears to me to be of considerable importance, and, as the view I entertain 
upon it as at present advised seems to mo to be at variance with that infer- 
entially expressed by a Division Bench of this Court in a case reported on 
page 103 of the Weekly Notes of the current year (1884) — Hazari Lai v. Ugrah 
Rai — I think it should be referred to the Full Bench. 

The point is this : — The defendant, Shaikh Imam Ali, by a sale-deed of 
the 7th July 1879, purported to convey to the defendants, Sital Prasad and 

* Second Appeal No. 130 of 1884, from a decree of Babu Mrittonjoy Mukerji, Subordinate 
Judge of Ghazipur, dated the 22nd Dccfmbcr 1883, affirming a decree of Babu Nil Madhab 
Eai, Munsif of Ghazipur, dated the 27th Juno 1883. 
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8ohat] Ram. thre^ bighas fourteen biswas and nine and a half dhurs of land 
which was admittedly his sir cultivation. The plaintiffs seek in the present 
suit to avoid this transfer on the ground that they, as co-sharers in the mahal 
with Shaikh Imam Ali, are jointly interested in such sir. Both the lower 
Courts have concurred in giving plaintiffs a decree for cancelment of the deed 
of sale and for* a doolarabion of their right to joint possession along with 
Shaikh Imam Ali. Sital Prasad and Sohan Ram have appealed to this Court, 
and their first plea is, that there is no law to prevent a co-sharor from selling 
the sir land in bis possession. Looking to the terms of ss. 7 and 9 of the Rent 
Act, I am strongly inclined to hold that the lower Courts were right in the 
view thpy have taken in the matter, and that a proprietor’s holding of sir must 
be regarded as an appurtenance of, and incidental to, his proprietary share, and 
that he cannot dispose of it apart from such proprietary share. It appears to 
me that if a transaction like the present were to be sanctioned, an easy means 
would be afforded to enable persons to defeat the provisions of s. 7 of the Rent 
Act, as to the accrual of ex-proprietary tenant’s rights in the sir of a mahal 
at the date of the loss of the proprietary rights in such a mahal, and to nullify 
, the prohibition of s. 9 of the same law. I would therefore refer to the Full 
Bench the following question : — Are these proprietary rights in the sir of a 
mahal distinct and separate from the proprietary rights in the mahal itself? 

[635] Bkodhurst, — I concur in making the reference to the Full 
Bench as proposed by my learned colleague, 

Munshi Kashi Prasad^ for tlie Appellants. 

Lala Lalta Prasad and Shah Asad Ah, for the Respondents. 

The following judgments were delivered by the Full Bench: — 

Petheram, C. J., and Straight and Oldfield, JJ. — There is nothing in 
the definition of 5^r-land given in the Rent Act, from which it can necessarily 
be inferred that the rights of a proprietor in such land are not capable of 
being sold apart from the other proprietary rights in a mahal, and the provi- 
•sions of 8. 7 only affect rights in sir land at the time when a person loses or 
parts with his proprietary rights in a mahal. The question of the right of a 
proprietor to dispose of his sir land must be determined with reference to the 
conditions of the tenure under which a mahal is held. 

In what are called zamindari tenures, in which the whole land is held 
and managed in common, a co-sharer has no exclusive right in the sir land, 
only a right to occupy and cultivate it, and the rents of it are taken into 
account at the distribution of profits. It is beeg^use a person holds proprietary 
rights in the mahal that he is allowed to occupy some of the common land as 
his sir, and he can occupy the sir only so long as he continues to be a proprie- 
tor in the mahal. It follows that be cannot convoy bis right of occupancy in 
this sir as something distinct from his proprietary rights in the mahal. In 
pattidari tenures, however, in which the lands are divided and held in severalty 
by the different proprietors, and each person managing his own lands, there 
may be lands which come within the classification of sir given in the Rent 
Act, but they would not seem to be on a different footing from any other land 
held in severalty by a proprietor. 

We can therefore only answer the question which has been referred by 
saying that it must be determined with reference to the tenure and conditions 
under which land is held in the mahal by the co-parceners, to be ascertained 
in each case, 

Brodhurst, J. — On the reference made to us, I observe that the pro- 
prietor of a mahal may acquire sir land for himself, or, on the other hand, 
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possessiug such land, he may allow his rights in [6S6] it to lapse There are, I 
believe, many estates in which there is no Sir-land, and there are many landed 
proprietors who, from their high positions and large means, do not require to 
hold land as mV, and to each of whom the right of becoming an ex-proprietary 
tenant of such land on the sale of an estate would be of no use or value. It 
is possiUe, though scarcely probable, that a proprietor of a mahal might desire 
to sell his Mr-land without having any intention of selling the rest of the land 
of his estate, or he might desire first to sell the szr-land, and subaequontly to 
sell the remainder of the estate, because he could not, owing to his circum- 
stances actually become an ex -proprietary tenant, and therefore wished to sell 
his estate without reserving any rights, and thus obtain its full value. 

The provisions of s. 7 of tlie Rent Act apply only to such la-ofl as is held 
by the proprietor as sir at the time that he 10*563 or parts with his proprietary 
rights in the mahal. 

As I have already observed, a proprietor of an estate may allow his rights 
in sir-land to lapse, and, so long as a person is the sole proprietor of a mahal, 
he is not, so far as I am aware, restrained by any law from effecting a sale of 
his proprietary rights in hiss^r-l^nd, even tholigh he retains proprietary posses- 
sion of the whole of the other lands of the mahal ; and I concur with my 
brother Oldfield that the question must be determined in each case with 
reference to the tenure and conditions under which land is held in the mahal. 

Mahmood, J. — The question raised by this reference, as amended in the 
Full Bench, is whether the proprietary rights of one joint co-sharer in the sir 
of a mahal are distinct and seiparate from the proprietary rights in the mahal 
itself, so as to enable the owner of one share to sell and give possession of his 
sir alone as against his co-sharers. The question which has been so formulat- 
ed seems to me to bo a complex one, and, from my point of view, cannot be 
answered as a tohole either in the affirmative or in the negative, because it 
involves more than one logical proposition. I will therefore deal with the ques- 
tion under two distinct heads — the relating to the nature of the proprietary 

rights ^vhich the co-sharers of a zamindari mahal hold in their szr-lands, 
and the second regarding their rights of possession of such lands. These 
[ 637 ] two aspects of the question cannot, in my opinion, be mixed up 
together, because the rules of our law preclude such a course. 

As to the first point, I am of opinion that the matter depends upon a 
full appreciation of the zamindari right in these Provinces in mahals, where, 
there being more than one proprietor, partition of the lands has not taken 
place. In my judgment in the case of Sahib Mam v. Kishen Singh, Weekly 
Notes, 1882, p. 192, which was heard by a Full Bench of this Court, but 
which unfortunately has not been reported in the Indian Law Reports, I 
endeavoured at some length to explain my conceptions of thezamindari rights in 
a mahal in these Provinces. That case related to the rights of the co-sharers 
in the abadi area of a mahal, but the ratio decidendi adopted by me in that 
case is fully applicable in principles to s^r-lands also. A contrary view of the 
law was taken by a Division Bench of this Court in Hazari Lai v. Ugrah 
Bai, Weekly Notes, 1884, p. 103, in which it was held that the sir-land 
of a 00 -sharer in the mahal did not constitute a part and parcel of his pro- 
prietary rights, so as to render the sale of such sir -land a basis of the exercise 
of the pre-emptive right under the tvajib-uLarz. With due deference to the 
learned Judges who laid down the rule, I confess I have never been able to 
adopt the ruling. In bhatyachari villages, where no partition has taken place 
among the co-sharers, the share of each co-sharer is represented only by the 
extent of land which he occupies or cultivates as his sir, and, this being so, 
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the ruling just referred to would lead to the necessary conolusion that in suoti 
a village, notwithstanding a pre-emptive clause in the wajib-uUarz^ no 
right of pre-emption can prevail at all, because, ex hypothesis the co-sharer 
selling his share does nothing more or less than sell his s«>-land*and his share 
in the abadi area. The anomaly (to say the least of it) of such a proposi- 
tion is obviou 9 i,*and without repeating all that I said in the case oi Sahib 
Bam V. Ktshen Singhs Weekly Notes, 1882, p. 192, I will only say that 
I do not understand the law in such a sense. In a joint oo-paroenary of 
co-sharers in a zamindari mahal in these Provinces, the rights of each co-sharers 
are no doubt joint in the whole mahals so long as there is no partition. But 
it is equally clear that these joint rights are subject to the incidents of the 
nature* of the zamindari tenure itself. Among such incidents is the circum- 
stance that [638] !i joint co-sharer may have a house of his own upon the 
joint abadi land, or that ho may have possession of specific lands which he 
cultivates as his sir. So long as there is no partition between the various 
co-sharers, the abadi land upon which the house of a co-sharer is situate, as 
well as the specific lands which he holds as his S 2 r, forms part of the joint 
property of the co-sharers of the mahals equally responsible for payment of 
Government revenue, equally subject to the ^Irocess called ‘"partition” in the 
Eevenue Law. These are the incidents of the tenure itself, and, so long as 
there is no partition, ^none of the joint co-sharers can oust another 
co-sharer from his sir-land, any more than he could oust him from his house in 
the abadi area. And I take it as a simple proposition of the law regulating 
zamindari tenure in these Provinces, that a joint co-sharer could by sale 
convey to the vendee his proprietary rights in his house and the land on which 
it stands, subject of course to the incidents of the tenure itself. That the 
sale would he valid, so as to convey proprietary rights to such a purchaser in 
the specitic lands upon which the house stands, cannot be doubted, and I am 
unaware of any reason why the same rule should not apply to s^r-landB. 
The reason of the rule is very simple. Property which is originally joint in 
its nature may be specifically held by the common consent of ^all the 
co-sharers in such a manner as to entitle each co-sharer to hold specific lands. 
When such an arrangement, consensu omnium, is arrived at to its fullest 
extent regarding the cultivated area of the mahal, the zamindari tenure 
becomes, as I said before, a bhatyachari tenure, because the lands occupied or 
cultivated by each co-sharer as his sir represent his share in the profits of the 
mahal. But when such an arrangement is not carried out to its full extent, 
and a sharer cultivates an area of land far less than the area which would 
represent his share in the mahal, such land as*thG co-sharer cultivates himself 
is called h^b the profits whereof are taken into account in the bujharat, or 
the annual division of profits among the co-sharers. 

Now there is uo doubt in my mind that the str-land of a co-sharer 
necessarily forms a part and parcel of his proprietary rights in the mahal as much 
as the land upon which his house stands. He originally hold the right jointly 
with the other co-sharers in the land, which may either form the site of his house 
or constitute [639] the area of his s?r-land ; but the moment he is allowed, 
consensu omnium, to build his house on joint land, or to cultivate any particular 
field, that which was joint and unspecified becomes definite and specified, the 
specific land so utilized by him being ofoourse regarded as going to specify 
certain areas as forming part of his share in the joint mahal. The law 
respects such arrangements in tlie sense in which I have interpreted them, 
because thu ordy process by which joint lands in a zamindari mahal can be 
divided as to allot specific lands to each co-sharer is the process of partition 
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as defined in s. 107 of the Land Revenue Act (XIX of 1873^ Section 108 of 
the same enactment describes the persons who are entitled to claim perfect parti- 
tion, and among such persons are included those who are entitled to “ specific 
lands ” in a mahal. But the provisions of the law which have an immediate 
bearing upon the particular question which I am now coniydering are con- 
tained s. 125 of the Land Revenue Act, which lays down that in carrying 
out a partition no szr-land belonging to any co-sharer shall be included in 
the mahal assigned on partition to another co-sharer, unless with the consent 
of the co-sharer who cultivates it, or unless the partition cannot otherwise be 
conveniently carried out.” This shows that tlie right of a co-sharer in a joint 
zamindari mahal in his sir-land is sufficiently specific to save it from being 
confused with the rest of liis rights in the mahal, even when a perfect parti- 
tion takes place. For these reasons I hold that &ir-lands of a joint co-sharer 
in a mahal form an essential part of his proprietary rights in the mahal, and 
that he can sell his proprietary rights in such lands much in the same manner 
as he could have sold the whole of his share, for, in the matter of transfer by 
sale, what he could do with the whole, he could do with the part. 

I now proceed to consider the second proposition involved in the question, 
namely, whether the sale of his proprietary rights in his sz7 -lands by a joint 
co-sharer in a zamindari mahal would confer upon the vendee the right of 
obtaining actual possession of such lands. Upon this point I am of opinion that 
the Full Bench ruling of this Court in Gulah liai v. Indar Singh, I. L. B., 
6 All., 54, furnishes a full answer. Section 7 of the Rent Act (XII of 1881) is 
intended to confer by statutory provisions fixity of tenure as occupancy-tenants 
[ 640 ] upon persons who, being proprietors at the time and holding sir-land, lose 
or part with their proprietary rights in the mahal. Such ex-proprietary right of 
occupancy relates only to szr-lands as defined in cl. (4) of s. 3 of the Rent Act, 
and it follows that when a co-sJiarer divests himself of his proprietary rights in 
such lands, he becomes, ipso facio, an occupancy-tenant of such lands within 
the meaning of s, 7 of the Rene Act, and when such occupancy tenure is 
establislied, it cannot be transferred in contravention of s. 9 of the Act, not- 
withstanding any covenants made in the deed of sale. The obvious policy of 
the law is to save peasant proprietors in those Provinces from the consequences 
of their own imprudence, and that policy would be defeated if s«r-land could 
be sold in such a manner as to operate in defeasance of the ex-propriotary right 
of occupancy in such lands. The reason of the rule which applies to the loss 
or the parting with of proprietary rights in the co-sharer’s whole share in the 
mahal, applies also to a part bi such share, so far as the present question is 
concerned. A co-sharor in a mahal could of course relinquish his sfr-land, and 
reduce it to lands held by ordinary tenants ; but no such question of relinquish- 
ment arises in this case, and I need not consider it. The effect of the sale of 
proprietary rights in szr-land would enable the purchaser to claim rent from 
his vendor as an ex-proprietary tenant, such rent to be taken into account in 
the annual division of profits, and in the reduction of the share of the vendor 
if he continues to have a share in the mahal. But beyond this the sale of 
proprietary rights in sir-land can have no effect, and would not entitle the 
purchaser to any such possession as would defeat the fixity of ex-proprietary 
tenure at which the provisions of ss. 7 and 9 of the Rent Act clearly aim. 
This view accords with my judgment in Tirmal Singh v. Dhola Singh, Weekly 
Notes, 1884, p. 169, 

My answer to the reference therefore is, that the proprietary rights of a 
joint co-sharer in his sir-land form an essential part of his rights in the mahal, 
that such proprietary rights in the sir-land may be sold, but that the purchase^ 
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under such a sals could not obtain any such possession as would operate in 
defeasance of the ex-proprietary right in such sir-land conferred by s. 7 and 
secured by s. 9 of the Kent Act. 


NOTES. 

[ 8ce also (1889) 12 All., 426 F. B. J 

[641] APPELLATE CIVIL. 

The 21st March, 1835. 

Present : 

Mb. Justice Oldfield and Mr. Justice Mahmood. 

Ramchhaibar Misr Judgment-debtor 

verstis 

Bechu Bhagat and Another Decree-holders.* 

Execution of decree — Material irregularity in publishing or conducting sale — 
objectioji that property sold was not legally saleable — 

Civil Procedure Code, ss. 244, 311, 312. 

An objeotion by a judgmeut-dobfc n- to a sale in execntion of a decree on the ground that 
the property which was the subject of sale was not legally saleable, is not a matter which 
can be entertained by the Court under s. 311 of the Civil Procedure Code, so as to afEord a 
ground for setting aside the sale on account of material irregularity in publishing or COB- 
ducting it. Ram Gopal v. Khiali Ram, 1. L. R., 6 All., 448, and Janki Singh v. Ablakh 
Singh, I. L. R., 6 All., 393, distinguished. 

Per Mahmood, J. — The scope of s. 244 of the Civil Procedure Code is limited to matters 
connected with the execution of the decree betwooa the decree-holder and the jjidgment- 
dehtor, and covers all the questions which may arise between the decree -bolder and the 
judgment-debtor relating to the execution, etc. of the decree. Questions that may arise after 
the sale are not, strictly speaking, questions relating to the execution, discharge, or satisfao* 
tion of the decree, within the meaning of cl. (3), s. 244 ; but, as soon as there has been a 
sale, the execution of the decree, so far as the decree-holder is concerned, is over, and the 
question whether the purchaser has purchased anything by the sale is not a question as to 
the execution of the decree- b older ’.s decree, 

Also^r Mahmood, j. — T he expression conducting the sale” as used in s. 311 of the 
Civil Procedure Code, does not include any proceedings unconnected with the actual carrying 
out of the sale, but refers to the action c£ the officer who makes the sale, and not to anything 
done antecedent to the order of sale. Olpherts v. Mahabir Pershad, L. R., 10 Ind. Ap., 26 
referred to. 

The facts of this caso are stated in the judgment of OLDFIELD, J. 

The Senior Government Pleader (Lala Juala Prasad), for the Appellant* 

Munshi Sukh Ram, for the Respondents. 

Oldfield, J.-~ Bechu Bhagat, respondent, held a decree against Ramchhaibar 
Misr, of the 26th July 1879, and attached and brought to sale the property in 
suit, which was purchased by Tilak Dhari, respondent. Ramchhaibar Misr, 
the judgment -debtor, preferred no objection to the attachment of the property, 
but, after the sale had taken place, he put in an application under s. 311 to 

♦ First Appeal No, 146 of 1884, from an order of Munshi Kulwant Prasad, Hunsif of 
Balia, dated the 9tb August 1884. 
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set aside fche sale on the ground of irregularity in pub-C642]lishing and con- 
ducting it, and also on the further ground that; the property was a right-of- 
occupancy tenure and not saleable by law. All the objections were disallowed, 
and the sale was confirmed, and this appeal is from the order under s. 312 
confirming the sale, and the ground taken before us in appeal for setting aside 
the sale is the last of the above-named objections, namely, ‘that the property 
was not saleable. In my opinion this is not an objection of a nature which 
can be entertained by the Court under s. 311, Civil Procedure Code, so as to 
afford a ground for setting aside a sale. When a sale has taken place in 
execution of a decree, the law allows a judgment-debtor, or any person whose 
immoveable property has been sold, to apply to set aside the sale on the ground 
of a material irregularity in publishing or conducting it (s. 311), and, under 
s. 312, it becomes the duty of the Court to confirm the sale, as regards the 
parties to the suit and the purchaser, if no such application as is mentioned 
in 8. 311 has been made, or if, having been made, the objection has been 
disallowed. Now the objection here taken is not of the nature contemplated 
in s. 311 : it is an objection that the property attached and sold is not by law 
saleable : that is not an objection relating to material irregularity in publishing 
and conducting a sale to which s. 311 refers. It is an objection which the 
judgment-debtor might have taken at the time of attachment prior to the sale, 
but it is not one he can take after the sale under s. 311, so as to afford a ground 
under s. 312 for setting aside the sale. We cannot therefore hold that the order 
confirming the sale from which this appeal is preferred was an improper order, as 
it was the duty of the Court to confirm the sale, whereas in this case all objec- 
tions which could properly be preferred under s. 311 have been disallowed. 

We have been referred to the case of Bam Gopal v. Khiali Earn, I. L. R., 
6 All, 448, but it contains nothing opposed to the view here taken. That 
was a suit brought by a judgment-debtor against his decree-holder and a 
purchaser to set aside a sale, on the ground that the property, being a right 
of occupancy tenure, was unsaleable, and all that was held was that, as against 
the decree-holder, the judgmeht-debtor’s proper remedy was not by suit, but* 
under s. 244, Civil Procedure Code, in the execution department, which is also 
[643] what I have indicated here, that is, before the sale has taken place, but 
not by application under s. 311 after the sale to set the sale aside. 

In the same way there is nothing in the case of Janki Singh v. Ablakh 
Singh, I. L. Il.,6 All, 393, which is opposed to the view I here take. On these 
grounds, and without going into the merits of the objection, I would dismiss 
the appeal with costs. 

Mahmood, J, — I am of the same opinion. It appears to me that in con- 
struing and interpreting the law on this question, it is important to bear in mind 
the order in which the various sections which indicate the agitation or adjudica- 
tion of points in discussion follow each other. The Code itself seems to me to be 
very clear. After having dealt with the rules for institution and frame of suits, 
their trial and modes of recording evidence, and the preparation of decrees, 
in the first eighteen chapters, chapter XIX deals with an entirely different class 
of procedure, namely, ** the execution of decree.” This heading, which is 
general, is divided into many sub-divisions. Sub-division A points out the 
Court by which decrees may be executed ; sub-division B deals with applica- 
tions for execution ; C relates to stay of execution ; and sub-division D deals 
with questions for the Court executing decrees. The whole of this last sub- 
division consists of one section, 244, and I here wish to express my views 
with regard to the clause. 1 think the scope of this section is limited to 
matters connected with the execution of the decree between the decree-holder 
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and the judgment-debtor. In this light, cl. ( 5 ), which has been in some cases 
interpreted in a broader sense than we have done in this case, relates to disputes 
arising between tVie decree-holder and judgment-debtor strictly. Now, sub- 
division E deals witli the mode of executing decrees. This sub-division ends 
with 8. 265, where .sub-division F begins, which relates to attachment of property. 
We then come Jb another part of the same chapter, namely sub-division G, 
which regulates the sale and delivery of property in execution. This sub-divi- 
sion is further sub-divided into smaller sub-divisions, thus; — (a) is on the general 
rules as to sales ; {b) gives the rules as to the sale of moveable property, and 
(c) gives the rules as to the sale of immoveable property. It is with this last 
sub-division (c) that we are especially concerned, because it is [6M] in this part 
of the Code that ss. 311 and 312 occur, and the position which the sub-division 
(c) occupies in the Code is to be specially borne in mind. It is not necessary 
to deal further with the order in which the sub-divisions are arranged. 1 
now deal with ss. 244, 311, and 312, which are the important sections in the 
case. I take it, that when execution of a decree is prayed for by a decree- 
holder, all the questions which may arise between the decree-holder and the 
judgment-debtor relating to the execution, etc., of the decree, may be disposed 
of under s. 244. There may be questions relating to the validity of attach- 
ment, the mode of execution, etc., but when one and all of these matters do 
terminate in a sale, I maintain that all that is comprehended within the defini- 
tion of “ execution ” comes to an end there, because the purchaser comes as a 
third party, and is not bound by s. 244 as to proceedings antecedent to sale. 
The “execution” so far as s. 241 is concerned, is over, and the questions that 
may arise after the sale are no more, strictly speaking, questions relating to the 
execution, discharge or satisfaction of the decree within the meaning of cl. 
(c), s. 244. As soon as there is a sale, the execution of the decree, so far as 
the decree-holder is concerned, is over, and the question w'hether the purchaser 
has purchased anything by the sale is not a question as to the execution of the 
decree holder’s decree. In a recent case I have expressed the view that, under 
•certain conditions, a judgment-debtor may bring a suit to set aside a sale, and, 
when those conditions exist, there is nothing in s. 244 to bar such suit, even 
though the plaintiff be a judgment-debtor. Two rulings have been cited before 
us on behalf of the appellant. Tlio first is Earn Gopal v. Khiali Bam, 1. L, R., 

6 AIL, 448. Tu this ruling my brother OLDFIELD was a party. R. r the reasons 
given by my brother OLDFIELD, this ruling is distinguishable from the present 
case. The other ruling cited is Jaiiki Singh v. Ablakh Singh, 1. L. R,, 6 AIL, 
393. So far as the report goes, the ruling is opposed to the view taken by 
us, and 1 am not disposed to agree in that ruling, which, however, in some 
respects, is distinguishable from this case. The real question here is, whether 
the scope of s. 311 can be regarded as allowing the judgment-debtor, after 
the sale has actually taken place, to agitate the question of the non-saleability 
[645] of the rights which were attached, proclaimed for sale, and actually 
sold. The learned pleader for the appellant has argued that the words “ in 
conducting the sale,"' as they occur in the section, include all matters antecedent 
to the sale which would render the sale valid. 1 cannot accept this condition. 
If such a principle could bo accepted, questions as to the validity of the decree, 
or to the jurisdiction of the Court by whom the decree was passed, might be 
re-opened by an application under s. 311. It is against the policy of the Legis- 
lature that such questions should be re-opened at such a late stage. Now, I 
take it that the word ''conducting,** as used in s. 311, does not include any 
proceedings unconnected with the actual carrying out of the sale. The word 
has been used in e. 286, which runs as follows : — Sales in execution of decrees 
shall be conducted by an officer of the Court, or by any other person whom 
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the Court may appoint.” This section occurs in sub-division G C‘0/ sale and 
delivery oj property'') , in which sub-division s. 311 also occurs. 

Now, reading the word “ conducting ” as it occurs in s. 311, together with 
the word “ conducted ” in s, 286, it is clear that this word refers only to the 
action of the officer who makes the sale. Anything done antecedent to the 
order <5f sale has nothing to do with “ conducting ” the sale. Tiie learned pleader 
a»gain contended that “ publishing ” a non-saleable thing as saleable is an irre- 
gularity in '^publishing ” the sale within the meaning of s 311 of the Code. 
With this contention again I cannot agree, and I hold that the matter now 
agitated does not fall under s. 311, and the order passed under s. 312 cannot 
be impugned in this manner. It follows that the suit to set aside this order 
would not be barred under s. 244 of the Code or s. 312, because, in order to 
set aside an execution-sale under s. 311, there must have been an irregularity 
in conducting or publishing it. The exact point now raised before us was not 
raised in the case of Olpherts v. Mahalnr Per shad Singh, L. R., lOInd. Ap., 25, 
but the whole judgment of their Lordships of the Privy Council proceeds upon 
a reasoning consistent with that which we have adopted in arriving at our 
conclusion in this case. • 


I would dismiss this appeal with coats. 


NOTES. 


Appeal dismissed. 


[ I. Following this case, it was held in the following cases that the auction-purchaser is 
not a representative of either party : — (1888) 13 Bom., 31 ; (1890) 15 Bom., 290. 

II. In (1888) 16 Cal., 33, the point as to when “questions relating to the execution, 
dipoharge or satisfaction of the decree or to the stay of execution thereof ” cease to arise 
for determination, was raised but not decided. It was there hold that the non-payment 
and non-reccipt of 25% of the purchase- money was a material irregularity which must be 
enquired into upon an application under s. 311, C. P. C., 1882. 

III. In (1902) 24 All., 291, it was held that an application to recover proceeds of a sale 
in execution when the sale was set aside, w^as one under s. 244, C. P. C. The main case wa^ 
distinguished as follows : — “ That case (7 All., 641) if carefully looked into, docs not support 
the learned Judge’s view. What was really decided in that case was, that after a sale any 
question which arose between the auction -purchaser and judgment-debtor was not a 
question relating to the execution of the decree, &c.” 

lY. In (1907) 29 All., 612, this case was followed and was there held that the Judgment- 
debtor who had neither objected to the sale nor preferred an appeal against the order for 
sale, had no right, after the sale had been carried out, to prefer an objection that the property 
sold was not legally saleable. 1 


[646] EXTRAORDINARY ORIGINAL CRIMINAL. 


The 21st March, 1885. 
Present : 

Mr. Justice Straight. 


Queen-Empress 

versus 

Jagrup and another. 

Act 1 of 1872 {Eoidence Act), ss. 26, 80 — Confession'' 

The word “ confession ’* as used in the sections of the Evidence Act relating to confessions 
must not be construed as including a mere inculpatory 'admission which falls short of being 
.an admission of guilt. 
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In (ihis case, whicl\ was tried at the Criminal Sessions of the High Court before 
Straight, J. and a jury, two persons, named Jagrup and Sheru, were charged 
with the murder of a boy named Hargo Lai. The prosecution proposed to put 
in evidence the following statement which had been made by the prisoner 
Jagrup : — 

“On the 8th September, 1R84, at 11 A. M., I came up irow the^ khada 
(wood-yard) to drink water at the well near the “ Compass Ohar," (Mathe- 
matical Instrument Factory). Ganosh, Brahman, gave me to drink water ; 
having drunk, I was going to my place in the khada. I saw beneath the Com- 
pass Ghar Sheru talking with the deceased boy Hargo Lai. I went away ta 
my place after seeing this. After 11 A.M., I was sitting at my place on the 
wood-stack, and saw the following men sitting in the shade beneath a tree, viz,, 
Narain, Earn Dhani and Earn Adhin. At that time Sheru came to the west 
drain, and called out to me : — “ Come quickly, Jagrup, a biscobra has appeared. 
I wont to him, and he took me to a wood-stack near the 7tim tree. I saw that 
the boy Hargo Lai also was present with a piece of wood in his hand. Then 
in my presence Sheru seized the boy by the neck, and began to strangle him, 
and throwing him on the ground, 8at on his chest. I caught hold of the boy'a 
feet, and said to Sheru : — “ Why are you killing the boy ? Don’t kill him.*' 
On this Sheru replied : — “ Whom are you trying to stop ? Keep silence.* 
Sheru did not mind me, and killed the boy. When the boy's breathing ceased, 
he let him go. When Sheru had hold of the boy’s neck, and was sitting on 
his chest, the following persons saw it and went away, viz., Narain, Earn Dhani 
and Earn Adhin. When the boy was dead, I and Sheru took up the corpse and 
put it by the wood-stack, and I and Sheru put pieces of timber on the boy’s 
body. One gold earring and one silver armlet Sheru gave me, and I took 
them and went home at evening. r647] Sheru took for himself one silver 
armlet, one gold earring, and one silver ring.” 

Straight, J., ruled that the prisoner Jagrup, at the time when he made 
J;he above statement, was in the custody of the police. 

Mr. A. Strachey, for the prisoner, objected to the statement being reTceived 
in evidence, on the ground that it was a confession within the meaning of 
s. 26 of the Evidence Act, He contended that the word confession ” as used 
in the Act must be understood as including, not merely admissions of guilt, but 
also admissions of any incriminating circumstances from which the inference 
might be drawn that the person making such an admission was guilty of the 
crime charged against him. In support of this contention, be referred to the 
definition of the word “ con/ession ” in Stephen » Digest of the Law of Evidence^ 
art. 21, and uc the cases of Queen v. Bakur Khan, N.-W. P. H. C. Eep., 1873, 
p. 213 : Imperatrix v. Pandharinath, I. L. E., 6 Bom., 34, and Queen-Empress 
v, Mathews, I. L. E., 10 Cal., 1022. 

The Public Prosecutor (Mr. C. H. Hill), for the Crown, contended that the 
statement did not amount to a “ confession,” and that the meaning of the term 
should not be extended to any admission falling short of an admission of guilt. 
He cited Empress v. Dabee Pershad, I. L. E., 6. Cal., 530. 

Straight, J — It has been argued by the learned counsel for the prisoner 
Jagrup, that the statement made by the prisoner on the 22nd September 1884, 
was a confession ” within the meaning of the Evidence Act, and, having 
been made while the accused was virtually in custody of the police, is inadmis- 
sible in evidence against him. In support of this contention, the definition 
of the term ” confession ” in Mr. Justice Stephen’s of the Law of 

Evidence has been referred to; and Mr. Justice STEPHEN is an authority ta 
whom the greatest respect is due, not only as a distinguished English Judge, but 
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also as an eminent jurist who» moreover, had a considerable hand in framing 
some of our most important codes in this country. The work, however, which 
has been cited was if I remember aright, written in view of a proposal for pre^ 
paring a Code of Evidence for England, and it can scarce- [6483 ly be regarded 
therefore as an authority to guide me in construing an ^ct passed by the 
Legislature of this country in 187^2, though I may add that I*do not find any- 
thing in Mr. Justice Stephen’s definition at variance with the view I take. 
In the present case I do not feel called upon to decide more than the question 
whether or not this particular statement is admissible in evidence. I am of 
opinion that it does not constitute a “ confession ” within the meaning of the 
Evidence Act. It must be looked at as a whole, and it would not be right to take 
isolated portions of it, and to consider whether any of them, regarded separately, 
amounts to an admission of guilt or not, though it is clear that they do not. It 
is conceded by Mr. Hill, and even by Mr. Strachey, that the word “ confession ” 
must be understood in the same sense in all the sections of the Evidence Act 
which relate to confessions. It must be construed as meaning the same in 
s. 30 as in ss. 24, 25 and 26, Now, it appears to me that to accept Mr. Strachey's 
interpretation would lead to this result, and*I put it as a reductio ad absurdum, 
that if A and B were jointly tried for the murder of C, and it was proved that 
A said he was passing along a road, the scene of the murder, about the 
time C was murdered, upon the strength of such statement anything else he 
might have said implicating B might be taken into consideration against B as 
a confession made by d. I cannot think that this was ever intended by the 
Legislature. What was intended was, that where a prisoner — to use a popular 
phrase — “ makes a clean breast of it,” and unreservedly confesses bis own 
guilt, and at the same time implicates another person who is jointly tried with 
him for the same offence, his confession'may be taken into consideration against 
such other person as well as against himself, because the admission of his 
own guilt operates as a sort of sanction which to some extent takes the place 
of the sanction of an oath, and so affords some guarantee thab the whole 
statement is a true one. But where there is no full and complete admission* 
of guilt, no such sanction or guarantee exists, and for this reason the word 
confession ” in s. 30 cannot be construed as including a mere inculpatory 
admission which falls short of being an admission of guilt. It must not, there- 
fore, in my opinion, be so construed in the other sections relating to confes- 
sions. 

[649] In the present case, looking at the statement of the prisoner Jagrup 
as a whole, I am of opinion that it does not amount to a confession, and is 
indeed no more than a statement by a person who admits that he witnessed 
the perpetration of a crime, but denies having participated in it, and alleges 
that he protested against it. 

NOTES. 

[ This was doubted in (1912) 22 M. L. J., 490 : 14 I. C., 849. See also 11 Bom. L. R., 
633.] 
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[ 7 All. 64i9 ] 

‘ FULL BENCH. 

The 1st April, 1886, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Straight, 
Mr. Justice Oldfield. Mr. Justice Brodhurst, and 
Mr. Justice Mahmood. 

Nivath Singh Plaintiff 

versus 

Bhikki Singh Defendant.’^ 


Bhikki Singh Defendant 

versus 

Nivath Sin^gh Plaintiff.’*' 

Civil Procedure Code, s, 584 —Second appeal — GrouJids impugning 

findings of fact. 

Held, by the Full Bench (PethekaM, C.J., dissenting) that, under a. 584 (c) of the 
Civil Procedure Code, it is competent fo^ the High Court to entertain pleas in second appeals 
■which impeach the findings of fact recorded by the Lower Appellate Court, on the ground 
that such findings are conjectural, that they ignore the evidence, and that the Court has 
given no reasons for the conclusions at which it arrived. 

Where a Lower Appellate Court has drawn strained or unreasonable conclusions from the 
evidence, or has discredited or disbelieved witnesses or documentary proof upon capricious 
or unsustainable grounds, or has stated no intelligible reasons for arriving at its findings 
•of facts, the High Court may take notice of all such matters in second appeal. Futtehma 
Begum Mohamed Au&ur,l. L. R., 9 Cal., 309; Assanullah v. Hafiz Mahomed Ali, I. L. R.» 
10 Cal., 93*2, and Lai Mahomed Bepari v. Shoila Bewa, 11 Cal. L. Re p., 104, referred to. 

Per Petheram, C. J. — The High Court IS not at liberty in second appeal bo look into 
the evidence in the cause for the purpose of ascertaining whether the lower Courts have 
found the facts correctly, inasmuch as no question of fact is included in the grounds of 
appeal allowed by s. 584 of the Civil Procedure Code, and it would seem that the intention 
of the Legislature was that in small causes the findings of the lower Courts on questions of 
fact should be absolutely final. 

By “speciiitd law ” in clause (u) of s. 584 is meant the statute law, and by “ usage 
having the force of law ’ the common or customary law of the country or community, and 
the clause is confined to cases in which the Lower Appellate Courts have either misconstrued 
a .statute or written document, or have come to a wrong conclusion as to what is the custom- 
ary law of the country or community with [650] reference to que.stions at issue between 
the parties. Clause (6) can only refer to mistakes in law, and does not extend the operation 
of clause ^tt). The term “ procedure ” in clause (c) means the practice followed by the 
Courts in the trial of cases, and cannot be construed as including the mental process by 
which a Court comes to a conclusion upon a question of fact. 

Per Mahmoot,). J, — That the Legislature, by framing s. 574 of the Civil Procedure 
Code, i?itorided to guard against such failure of justice as might arise from the defective or 
arbitrary exercise of the extensive powers possessed by the Court of First Appeal in cases 

* Second Appeals Nos. 1G9 and 305 of 1884, from a decree of Rai Raghunath Sahai, 
Subordinate Judge of florakhpar, dated the 20th December 1883, modifying a decree of 
Shaikh Asghrr Ah, Munaif of Deoria, dated the 7th September 1883. 
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'which, with reference to their nature, would be proper subjects of second appeal ; and a 
judgment of a Court of First Appeal which falls short of due compfiance with the various 
clauses of s. 574 is essentially defective, and may properly be made the subject of complaint 
in second appeal under s. 584. Ramnarain v. Bhawanidin, Weekly Notes, 1882, p. 104, 
and Sheoambar Singh v. Lallu Singh, Weekly Notes, 1882, p. 158, referred to. 

Th^ word “ procedure ” in clause (c) of s. 584 must bo iinderstooc^t in its most generic 
sense, including all the rules contained in the Civil Procedure Code or any other law regula- 
ting the investigation of cases by the civil Courts. 

When the Court of First Appeal, after having entered into the merits of the case, has 
considered the evidence and adjudicated upon the merits in the manner required by s. 574, 
the mere circumstance that the conclusions at which the Court has arrived are erroneous 
or opposed to the weight of evidence, will not justify interference in secoftd appeal, 
even though such conclusions proceed upon an improper conception of the exact cfioct and 
bearing of the case upon the merits. On the other hand, when the Court of First Appeal, 
while adjudicating with due compliance with the provisions of s. 674, arrives at conclusions 
upon the merits ignoring any steps essential for justifying those conclusions, or where such 
conclusions arc based upon evidence inadmissible by law, or proceed upon an erroneous view 
of the legal effect of any material part of the evidence, or are arrived at under a misconcep- 
tion either of the rules of evidence or of any other law, such conclusions, though they 
purport to be distinct findings of fact, would lay the judgment of the Tjower Appellate Court 
open to second appeal under cl. (c) of s. 584, so long as the error was substantial enough to 
have possibly affected the justice of the case upon the merits. 

The suit to which these appeals related was one to enforce a right of 
pre-emption in respect of the sale of a one pie share in each of two villages, by 
a deed dated the 23rd December 1882. The sale-consideration was stated 
in the deed to bo Rs. 999, made up as follows : — The amount of a bond for 
Rs, 697, with interest, Tls. 899-1-0 ; Re. 72-15-0, due on an old account ; and 
Rs. 27 paid in cash. The plaintiff alleged in his plaint that the statement in 
the deed that the sale consideration was Rs. 999 was false, and that the real 
price of the property w^as Rs. 377. . The Court of First Instance gave the plain-^ 
tiff a decree for possession of the property, on pay- [651]ment of Rs. 999, w’^hich 
sum it found w^as the real price. The plaintiff appealed from this decree, his 
appeal being virtually confined to the finding as to the amount of the sale- 
consideration. The Lower Appellate Court stated the question requiring its 
decision in the following terras: — “The point for determination is, what 
is the actual amount of the purchase-money Upon this point it found 
as follows : — 

“ The sale-deed contains" a detail as follows : — A bond, dated the 8th 
December 1877, for Rs. 697, with interest, Rs. 899-1-0 ; Rs. 72-15-0 former 
debt, and Rs. 27 cash. The plaintiff also states that the amount of the 
zar-i‘peshgi lease is Rs. 350 ; hence it is necessary to examine the account of 
the former bond. That bond was not duly proved, nor was the money thereof 
paid in cash. Its detail is as follows: — Rs. 347 on account of zar-i~peshgt lease, 
dated 5th Baisakh badi 1279 fasli, Rs. 51 on account of the bond, dated 12th 
Jaith badi 1281 fasli, Rs. 127 of the account and Rs. 172 cash. In my opinion, 
Rs. 347 on account of zar-i-peshgi lease, and Rs. 51 on account of bond, 
total Rs. 398, are proper, and the items of Rs. 172 cash andRs. 127 of account 
are wrong, inasmuch as these two items are simply for show. As the defen- 
dant was lease-holder from before, and had a mind to purchase the property, 
he used to take paper proceedings, otherwise no person can think that a 
property paying Rs. 4-8-0 as revenue will be worth Rs. 999. The plaintiff 
should pay Rs. 398, and the interest up to the date of the sale* deed to the 
extent of Rs. 120, total Rs. 518, and Rs. 27 now paid in cash ; in all Rs. 545. 
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The amount of Rs. 72-15-0 is also nominal." The Lower Appellate Court 
accordingly modified the decree of the first Court by decreeing the plain tiff 
claim to possession on payment of Rs. 545 instead of Rs. 999. 

Both the plaintiff and the defendant vendee appealed to the 'High Court. 
The grounds on the defendant vendee appealed were as follows 

“ (i) Because the lower Court has erred in deciding the case on con- 
jectural grounds and ignoring the whole evidence. 

(ii) Because the lower Court has erred in reducing the amount covered 
by the registered bond of the 8th December J877. 

t6d2]*‘ (iii) Because the lower Court has assigned no reasons for disallowing 
the item of Rs. 72-15-0.” 

The ground on which the plaintiff appealed was as follows : — 

Because the Lower Appellate Court has erred in law in awarding the 
sum of Rs. 168 compound interest, including other sums not lawfully due by 
the vendor to the respondent vendee of the share in suit.” 

The appeals wore numbered respectively 169 of 1884 and 305 of 1884. 

The Divisional Bench (rETftEUAM, C.J.. and Brodhurst, J.). before 
which the appeal came for hearing, referred to the Full Bench the following 
question : — ‘ Whether the questions raised in these two cases can be made 
the subject of second appeals ?” 

Pandit Ajudhia Nath and Munshi Kashi Prasad, for the Appellant. 

Mr. /. Shneon, for the Respondent, in No. 169. 

Mr. J. Simeon^ for the Appellant, 

Pandit Ajudhia Nath and Kashi Prasad, for the Respondent, in No. 305. 

The following judgments were delivered by the Fdll Bench:— 

Petheram, C.J. — The question raised by this reference is, whether this 
Court is at liberty, in second appeal, to look into the evidence in the cause 
^or the purpose of ascertaining whether the lower Courts have found the 
facts correctly. 

I am of opinion that the question must be answered in the negative. I 
am aware that this opinion differs from many rulings of the High Courts in 
India, and from that of my brother Judges, but as I think the words of the 
statute are clear, and that if they are liable to create injustice, the remedy 
should be applied by the Legislature, I feel it to be ray duty to disagree with 
the many authorities which 1 have mentioned. ^ Section 585 of the Civil Pro- 
cedure Code ]^rovides that no second appeal shall lie except on the grounds 
mentioned in s. 584, so that the question resolves itself into one of the con- 
struction of that section, and of that section alone. There are only three 
grounds of appeal mentioned in it, and it will be as well to examine them 
in detail. 

[663] (A) The decision being contrary to some specified law or usage 
having the force of law. By " specified law," the Legislature would seem to 
mean the statute law, and by " usage having the force of law " the common or 
customary law of the country or community, and, in my opinion, the ground 
is confined to cases in which the Lower Appellate Courts have either 
misconstrued a statute or a written document, or have come to a wrong 
conclusion as to what is the customary law of the country or community with 
reference to questions at issue between the parties. 

(B) The decision having failed to determine some material issue of 
law or usage having the force of law. The meaning of this is very obscure* 
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feut, whatever it means, it can only refer to mistakes in law. Probably it was 
intended to meet cases in which the lower Courts had treated the question as 
one of fact, when it was really one of law, but my opinion is that it does not 
extend the operation of (A) and is included in it. 

(0) A substantial error or defect in the procedure as prescribed by the Code 
or any^ other law, which may possibly have produced error or defect in the 
decision of the case upon the merits. Procedure is a perfectly well known 
word among lawyers, and means the practice followed by the Courts in the 
trial of cases which come before them , but, until it became necessary for the 
purpose of extending second appeals under the Code to questions of fact, lam 
not aware that the mental process by which a Judge and Jury came to a con- 
clusion on a question of fact was ever called a matter of procedure, and, in my 
opinion, it is impossible to fix that moaning to the word. 

This being my view of the meaning of the grounds of appeal provided by 
S. 584:, it of course follows that no question of fact is included in either of them, 
and it would seem that the intention of the Legislature was that in small 
causes the finding of the lower Courts on questions of fact should be absolutely 
final ; and, having regard to the fact that forty per cent, of the second appeals 
filed in the High Court relate to property of less value than Es. 100, I cannot 
but think that the provision was a wise one. If a remedy is needed, the 
most useful one would probably be to abolish second appeals altogether, and to 
reduce the amount above which a first appeal would lie to the High Court to 
a much smaller sum than Es. 5,000; but, if this were done, all appeals which 
did not come [6S4] to the High Court ought, of course, to be bear'd by the 
District Judge. 

Straight, Oldfield, and Brodhurst, JJ. — The question raised by this 
reference is, whether it is competent for this Court to entertain pleas in second 
appeals which impeach the findings of fact recorded by the Lower Appellate 
Court, on the ground that such findings are conjectural, that they ignore 
the evidence, and that the Court’ has given no reasons for the conclusions at. 
which* it arrived. Assuming these allegations to bo sustained, we are of 
opinion that our answer-should be in the affirmative. By s. 584 of the Civil 
Procedure Code, it is provided that an appeal lies to this Court from an appel- 
late decree when, among other matters, there has been a substantial error or 
defect in the procedure prescribed by this Code or any other law, which may 
possibly have produced error or defect in the decision on the merits ; ” and by 
•s. 574 it is enacted that the judgment of a first appellate Court shall contain 
the reasons for the decision.” We think that where a Lower Appellate 
Court has drawn strained or unreasonable conclusions from the evidence, or has 
discredited or disbelieved witnesses or documentary proof upon capricious or 
unsustainable grounds, or has perversely interpreted or shut its eyes to proved 
facts, or has stated no intelligible reasons for arriving at its findings of facts, 
this Court may take notice of all such matters in second appeal. Such has 
long been the view of this Court, as numerous rulings will show, and the same 
view has been held at Calcutta — Futtehma Begum v. Mohamed Ausur, 
I. L. R., 9 Cal., 309 ; Assanullah v. Hafiz Mahomed Ali, I. L. R., 10 Cal., 
392, and La/ Mahomed Bepari v. Shoila Bewa, 11 Cal. L. Eep., 104. In the 
first of these cases WILSON, J., remarks : — “ We are well within the scope of 
the authorities in holding that where the Lower Appellate Court has clearly 
misapprehended what the evidence before it was, and thus has been led to 
discard or not give sufficient weight to important evidence to which it is not 
entitled, and has thus been led, not into any mere incidental mistake, but totally 
to misconceive the case, this Court may interfere,” It seems to us that if the 
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judgment of a Lower Appellate Court is marked by the defects we have already 
adverted [685] to, *there have been defects in its procedure, which not only 
possibly but probably have produced error or defect in the decision of the appealon 
its merits ; or, in other words, that there has been no legal trial or determination 
of the appeal. Por the expression “ determine any question of fact,” as used 
in section 566 of 4Tie Code must, we take it, be construed to mean “ determine 
any question of fact in a legal manner,” that is to say, by the Court exercising 
its judicial mind in a rational and legal manner, and not deciding out of mere 
caprice or a perverse and obtuse interpretation of evidence. If this Court had 
not the power in second appeal we hold it has, to remand a case to a Lower 
Appellate Court for the preparation of a legal judgment properly determining 
the questfion or questions of fact, we know by experience that great injustice 
might often be done, and it would come to this, — that we should be bound by 
the mere tpse dixit of a Lower Appellate Court in respect of the issues of fact, 
no matter how preposterous its findings might be. We cannot believe it was 
ever intended by the Legislature that in a such case there should be an abso- 
lute defect of jurisdiction in this Court to examine such findings in second appeal 
Our answer to the reference therefore is that the questions raised in S. A. 
No, 169 of 18R4 by the pleas in appeal were questions that might be made the 
subject of second appeal. 

Mahmood, J. — In answering the reference in these cases I do not think 
we are concerned with the merits of the case, because that is a matter which 
would be disposed of by the Division Bench. Treating the question therefore 
purely as a matter of interpreting the law, I am of opinion that the grounds 
of appeal urged in these cases are such as could be entertained in second 
appeal, provided of course that they arise out of the circumstances of the case. 

In considering this matter, the first section to which I would refer is s. 574 
of the Civil Procedure Code. The powers conferred by the Code upon the 
Court of first appeal are very extensive, and in cases which involve no com- 
plicated question of law, the decision of that Court is practically final, because 
it cannot be interfered with by the Court of second appeal, except upon such 
grounds as fall within the purview of s. 584 of the Code. The conclusions 
upon the facts of the case at which the Court of first appeal arrives are binding 
upon the Court of second appeal, because of the pro- [686] visions of s. 585 of 
the Code. This being the effect of the provisions of the law, it seems to me 
that the Legislatuie, by framing s. 574 of the Code, intended to guard against 
such failure of justice as miglit arise from the defective or arbitrary exercise 
of the extensi\cj powers possessed by the Court of first appeal in cases which > 
with reference to their nature, would he proper subjects of second appeal All 
that I have said so far is based upon the reasoning which I explained in 
Ramnarain v. hhawanidin, Weekly Notes, 1882, p. 104, and in Sheoambar 
Sinqh v, LalLu Smc/Zi. Weekly Notes, 1882, p. 158, and wdiich I need not 
repeat here. It is, however, a necessary corollary of the ratio decidendi 
adopted by me in those cases that a judgment of the Court of first appeal, which 
falls short of due compliance with the various clauses of s 574, is essentially 
defective, and that such defect could properly be made the subject of complaint 
in second appeal within tlie purview of s. 584 of the Code. And it seems tome 
that any other view ol the law would either render s. 574 inconsistent with 
8. 584, or reduce the former section to a mere superfluity or dead letter. I 
make this observation, subject of course to the effect which the provisions of 
s. 578 (read with s. 587) have upon the powers of the Court of second appeal, but 
we are not immediately concerned with that section in answering this reference^ 
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The most important section of the Code to he considered for the purpose 
of this reference is naturally s. 584, which corresponds with s. 372 of the old 
Code (Act VIII ot 1859). and a comparigon of the two sections shows that the 
provisions ol the law have undergone no inn portant change. It^is clear that in 
this case the ground urged in second appeal could not be entertained under either 
cl. {a)^r cl. (b) of s. 584 ; but cl. (c) of the section seems'to me to be wide 
enough to include such grounds. The clause lays down that a second appeal would 
lie on the ground of “a substantial error or defect in the procedure as prescribed 
by this Code or any other law, which may possibly have produced error or 
defect in the decision of the case upon the merits.” The corresponding part 
of s. 372 of the Code of 1859 was very similarly worded, as it gave a right 
of second appeal on tlio ground “ of a substantial error or defect in law in the 
procedure or investigation of the case which may have produced error or defect 
in the decision of the [ 657 ] case upon the merits.” The absence of the 
phrase investigation of the case ” in the present section of the Code might 
lead to the inference that the right of second appeal was intended to be more 
restricted than it was under the old Code, but, on the other hand, the insertion 
of the word “ possibly ” would load to the contrary inference. I am, however, 
of opinion that the change of language has introduced no material alteration 
in the law. Investigation, as I understand the word, simply means the process 
by which conclusions as to the merits of the case are arrived at; procedure 
means the rules by which that process is to be guided. The one is the subject 
of the other, and I take it that the law will presume that, where there is no 
defect of procedure, there is no defect of investigation. It follows therefore 
that the omission of the phrase “ investigation of the case ” in s. 584 implies 
no intention on the part of the Legislature to restrict the right of second 
appeal by rendering it narrower than what it was under the Code of 1859. 
On the otlier hand, the introduction of the word possibly ” does not go far 
to show that the present Code intended to extend the right of second appeal. 

The reference therefore resolves itself into tl'O simple question whether^ 
the grounds of appeal indicate any such substantial error or defect in the 
** procedure"' as “ may possibly have produced error or defect in the decision of 
the case upon the merits." I have emphasized the words which I think have to 
be considered in deciding the question. In my opinion the word “ procedure ” as 
used in cl. (c) of s. 584 must be understood in its most generic sense, including 
all the rules contained in the Civil Procedure Code, or any other law regulating 
the investigation of cases by the Civd Courts. The duties and powers of a Court 
of First Instance in trying a cause are laid down in the Code at full length, 
and the effect of s. 582 is to render the same rules, mutatis mutandis, 
applicable to the Court of first appeal; and it follows that, upon matters which 
are common to both the Courts, what would constitute a substantial error or 
defect in procedure for the Courts of First Instance, would also apply in the 
Court of first appeal. The latter Court not being primarily concerned either with 
the framing of issues or with taking of evidence in trying those issues, 
its duties in regard to appeals are limited to matters described in [ 658 ] 
B. 674 of the Code, so that when a Court of first appeal fails to consider the 
point for determination or to give reasons for its decision, its action or rather 
omission is tantamount to a defective trial of an issue by a Court of First 
Instance. The action of a Court of first appeal in not considering evidence 
upon any point, or in assigning no reasons for its conclusions, bears a strong 
analogy to the action of a Court of First Instance in declining to frame any 
issue, or omitting to take evidence upon any issue necessary for a proper 
decision of the case. Such cases, I think, constitute a substantial defect or 
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error in procedure, introducing the possibility of error or defect in the decision 
of the case within fche meaning of cl. (c) of s. 584. And it seems to me that, 
under any other view, s. 566 of the Code could not be consistently employed 
by a Court of second appeal for the purpose of remanding issues of fact which 
it may consider necessary to ascertain for a proper adjudication upon the 
rights of the parties in second appeals. The uniform practice of this jCourt, 
as well as of the other High Courts, so far as I am aware, has been consistent 
with my view, and indeed the cases cited on behalf of the appellant go 
even further. The cases of Lai Mohamed Bepari v. Shoila Bewa^ 11 Cal. L. Bep., 
104; Bavi Prosad Das v. Bojo Koer, 5 Cal. L. Bep., 94; ITuropershad Roy Chow- 
dhry v. Umatara Dabi, 8 Cal. L. Bep., 449; Mahesh Singh v. Masri Siwg'li, Weekly 
Notes, 1681, p. 14; Behari Lai v. Sahu Bithal Das, Weekly Notes, 1882, p. 6; 
Raj Rani Kuari v. Manm Sahu, Weekly Notes, 1882, p. 66, and the older case 
of Shoobul Ohunder Kulleah v. Koylash Chunder Mai, 14 W. B., 23, all go to 
support the contention of the learned pleader for the appellant. But perhaps 
the strongest casein support of the appellants’ contention is Fuitehma Begum 
v. Moharned Aiisur, I. L. B,, 9 Cal., 309, in which WILSON, J., laid down that in 
exceptional cases the High Co^rt will interfere in second appeal with 
findings of fact which have been arrived at by the Lower Appellate Court 
under a total misconception of the merits of the case. The latest case, how- 
ever, is Assanullah v. Hafiz Mahorned Ali, I. L. B., 10 Cal., 932, in which 
Field, J., laid down the rule that where the Lower Appellate Court omits to give 
reasons for its decisions, the High Court will retain the case in second appeal, 
£639] and either require the Judge to state his reasons, or, in the event of his 
absence, refer the question to his successor for fresh trial. 

Without discussing the various cases, I wish to say that I am not prepared 
to go the whole length of the rule laid down in some of them. The application 
of the provisions of cl. (o) of s. 584 of the Civil Procedure Code must necessarily 
depend in a great measure upon the particular circumstances of each individual 
•case ; but I take it as a universal rule, applicable alike to all cases, that in 
acting under that clause the High Court cannot in second appeal deal with the 
lower Court's findings of facts as it could have done in first appeals. The law 
obviously aims at finality of decision upon questions of fact in cases which do 
not come up to the High Court in first appeal ; and I should say that when 
the Court of first appeal, after having entered into the merits of the case, has 
considered the evidence and adjudicated upon the merits in the manner required 
by s. 574, the mere circumstance that the conclusions at which the Court has 
arrived are erroneous, or opposed to the weiglit of evidence, will not justify 
interference iu second appeal, even though such conclusions proceed upon an 
improper conception of the exact effect and bearing of the case upon the merits. 
On the other hand, where the Court of first appeal, while adjudicating with 
due compliance with the provisions of s. 574, arrives at conclusions upon the 
merits ignoring any steps essential for justifying those conclusions, or where 
such conclusions are based upon evidence inadmissible by law, or proceed upon 
an erroneous view of the legal effect of any material part of the evidence, or 
are ariived at under a misconception either of the rules of evidence or of any 
other law, such conclusions, though they purport to be distinct findings of fact, 
would lay the judgment of the Lower Appellate Court open to second appeal 
under cl. (o) of s. 584, so long as the error is substantial enough to have 
possibly aliected the justice of the case upon the merits. Beyond the rule 
which I have so endeavoured to enunciate, I am not prepared to go regarding 
the scope of second appeals, and as illustrating my view I may add that findings 
of fact whijh proceed upon no evidence at all, or upon ignoring the whole 
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eviddnoe, or upon erroneous conception of the rules of onus pr^handty admissions, 
estoppels, conclusive proof and other such matters [660] would, though findings 
of fact, be open to objection in second appeal. 

Applying these principles to the cases to which this reference relates, I 
am of opinion that if the grounds urged can be substantiated, they form a. 
proper'^subject of second appeal, and my answer to the reference is therefore in 
the affirmative. 


NOTES. 

[This case and 9 Cal., 300, were overpuled by the Privy Council in (1890) 18 Cal., 
28 P.C. See also another P. C. case following this, (1892) 20 Cal.. 93 P. C. 

Thus (1886) 7 All., 765 infra is also no longer law as regards the powers of the Second 
Appellate Court to go into questions of fact.] 


[7 All. 660] 

APPELLATE piVIL. 

The 16th April, 1885, 

Present : 

Mr. Justice Oldfield and Mr. Justice Brodhurst. 

Binda Kuar Defendant 

versus 

Bhonda Das Plaintiff.*' 

Act IX of 1872 {Contract Act), $s, 69, 70 — Payment of Government 
revenue by person wrongfully tn possession of land. 

B, who was in wrongful possossion'of land which by right belonged to K, collected rents’ 
and paid the Government revenue. K eventually established her title to the property, 
obtained possession, and recovered the rents from the tenants, and B was obliged to refund 
the same. Subsequently B sued K to recover the sum which ho bad paid on account of 
revenue. 

Held, that the claim did not fall within the provisions of ss. 69t and 70t of the Contract 
Act, and the fact that the plaintiff had been a loser by his wrongful act, or that the defendant 
had been benefited by the payment ho made, would give him no righi of action against her. 
Tiluck Chand v. Soudamini Dassi, 1. L. R., 4 Cal. 666, referred to. 

The facts of this case are sufficiently stated in the judgment of the Court for 
the purposes of this report. 

The Senior Government Pleader (Lala Juala Prasad), for the Appellant. 
Pandit Ajudhia Nath and Munshi Kashi Pra sad, for the Bes pondent. 

* Second Appeal No. 438 of 1884, from a decree of M. S. Howell, Esq., District Judge 
of Mirzapur, dated the 17th January 1884, reversing a decree of Munshi MadhoLal, Munsif 
of Mirzapur, dated the 6th July 1883. 

Reimbursement of per- t [Sec, 69 A person, who is interested in the payment 
son paying money due by of money which another is bound by law to pay, and who^ 
another in payment of therefore pays it, is entitled to be reimbursed by the other.] 
which he is interested. 

1 fSec. 70 Where a person lawfully does anything for another person, or delivers any 
f * ’ thing to him, not intending to do so gratuitously, and such 

Obligation of person en- person enjoys the benefit thereof, the latter is bound to 

joking benefit of non-gra- compensation to the former in respect of, or to restore, the 

tuitous act. thing so done or delivered.] 


453 



l.L.B. 7 All. 661 


CHATTAEPAL SINGH V, 


Oldfield and JBrodhurst, JJ. — ^The plaintiff took wrongful possession 
of the property of bis deceased brother, which by right was the inheritance 
of the defendant, who ultimately established her title and obtained possession. 
While the plaintiff held possession he collected rents, and paid' the Govern- 
ment revenue on *the property. The defendant recovered the rents from the 
tenants, and the plaintiff was obliged to refund the same, and he new sues 
defendant to recover the sum he paid on account of revenue. The first £661] Court 
dismissed the suit. Tlie Lower Appellate Court has decreed the claim, and the 
defendant has appealed. We are of opinion that the appeal must prevail, and the 
Court of First] natance has rightly held that the plaintiff', under the circumstances 
has no ri^ht of action. The claim does not fall within the provisions of ss. 69 
and 70, Contract Act. The plaintiff was in wrongful possession of the defendant's 
property, and paid the revenue for his own benefit and on his own account, and 
the fact that he has been a loser by his wrongful act, or that the defendant has 
been benefited by the payment he made, will give him no right of suit against her. 
The case of Tiluch Chand v. Soudamini Dast, I. L. R., 4 Cal., 566, is very 
similar, and supports the view we take. We decree the appeal, and set aside 
the decree of the Lower Appellate Court, and restore that of the first Court, and 
dismiss the suit with all costs. 

Appeal allowed. 


[7 All. 661 ] 

FULL BENCH. 

The 18th Aprils 1885, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Straight, 
Mr. Justice Oldfieut), Mr. Justice Brodhurst 
and Mr. Justice Mahmood. 

Chattarpal Singh Petitioner 

versus 

Raia Ram Opposite Party.* 

Smt in forma pauperis — Rejection of application — Civil Procedure Code, 
s, A07 (c) — “ Bight to sue'' — * Limitation. 

Where an application for leave to sue as a pauper was rejected with reference to s. 407 (c) 
of the Civil Procedure Code on the ground that the claim was barred by limitation and 
therefore the applicant had no right to sue, — held, by the Pull Bench, that the Court bad 
acted within its powers, and that, its jurisdiction not having been exercised illegally or with 
material irregularity, the High Court had no power of interference in revision under s. 622 
of the Civil Procedure Code. Amir Hassan Khan v. Sheo Baksh Singh, X.L.R., 11 Cal., 6, 
referred to. 

The terms of s. 407 (c) of the Code must not be read as limiting the Court’s discretion 
to merely ascertaining whether the “ right to sue ” arose within its jurisdiction, but have 
a more extended moaning, namely, that aii applicant must make out that he has a good 
subsisting cau .o of action, capable of enforcement in Court, and calling for an answer, and 
not barred by the law of limitation or any other law. 

♦ Application No. 270 of 1884, for revision under s. 620 of the Civil Procedure Code of 
fin order of Buhu Abinash Ohander Banerji, Subordinate Judge of Allahabad, dated the 3rd 
May, 1884. 
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Per MAHMOOD, J. — The word “case ” as used ir s. C22 of, the Civil Procedure 
Code should be understood in its broadest and most ordinary sciihc, including all 
adjudications which might constitute the subject of appeal or revision, subject to the rules 
governing the -exercise of the appellate and revisional jurisdictions respectively ; and 
[ 662 ] it comprehends adjudications under s. 407, which fall under the game general category 
of adjudications as the rejection of an ordinary plaint under s. 53 or s. 54. PhtU Singh v. 
Jagan Nath^ Weekly Notes, 1882, p. 39 ; Bhulneshri Dai v. Bidiadhis , Weekly Notes, 1882 
p, 69, and Sital Scihti v. Bacliii Ravi^ Weekly Notes, 1882, p. 9*2, referred to. 

Also per MaHMOOD, J. — The provisions of s. 407 must be interpreted strictly, inasmuch 
as they operate in derogation of the right possessed by every litigant to sock the aid of the 
Courts of justice ; and an exercise of jurisdiction under that section, when such ^-xercise of 
jurisdiction is open to the objeciion of illegality or material irregularity, would form a 
proper subject of revision by the High Court. Har Prasad v. Jaiar AH, ante, p. 345, and 
Ammal v. Nayudu, I. L. B., 4 Mad., 3*23, referred to. 

This was an application to the High Court to revise, under s. 622 of the Civil 
Procedure Code, an order of the Subordinate Judge of Allahabad, dated the 3rd 
May 1884. The applicant, Chattarpal Singh, applied to the Subordinate Judge 
of Allahabad for leave to sue as a paupet* for certain immoveable property. 
The Subordinate Judge rejected the application with reference to s. 407 (c) of 
the Civil Procedure Code, on the ground tliat the claim was barred by limitation, 
and therefore the applicant had no right to sue. 

The Divisional Bench (Oldfieli) and Mahmood, JJ.) before which the 
application for revision of this order came for hearing, referred to the Full 
Bench the question “ whether this Court has the power under s. 622, Civil 
Procedure Code, to revise an order passed under s. 407, Civil Procedure Code, 
rejecting an application for permission to sue in forma pauperis,'' citing as 
cases which might bo referred to — Phul Singh v. Jagan Nath, Weekly Notes 
1882, p. 30 ; Bhulneshri Dat v. Bidiadhts, Weekly Notes, 1882, p. 69 ; 
Sital Sahu v. Bcchu Bam, Weekly Notes, 1882, p. 92 ; Moulvi Muhammad- v. 
Syed Husain, I. L. II., 3 All., 203, and Amir Hasan Khan v. Shea Baksh 
Singh, A. L,B., 11 Gal., 6. 

Babu Bam Das Chakarhati, for the Applicant. 

Mr. T, Conlan, the Junior Government Pleader (Babu Dwarka Nath 
Banarji,) and Munshi Bam Prasad, for the Opposite Party. 

The following judgments were delivered by the Ffll Bench ; 

Petheram. C.J, and Straight, Oldfield, and Brodhurst, JJ. — It seems to 
us that the question put by this reference can scarcely be answered generally, 
and that our reply to it must bo [663] limited to the particular case out of 
which it has arisen. Their Lordships of the Privy Council in a recent ruling 
— Amir Hassan Khan v. Sheo Baksh Singh, I. L. B., 11 Cal., 6, have laid 
down the following test to be adopted in deciding as to the powers 
of the High Court under s. 622 of the Civil Procedure Code “ The question 
then is, did the Judges of the lower Courts in this case, in the exercise of their 
jurisdiction, act illegally or with material irregularity ? It appears that they 
had perfect jurisdiction to decide the question which was before them, and they 
did decide it. Whether they decided rightly or wrongly, they had jurisdiction 
to decide the case, and even if they decided wrongly, they did not exercise their 
jurisdiction illegally or with material irregularity." In the case before us, it 
is conceded that the Subordinate Judge had jurisdiction to hear the application, 
that he did hear it, and that he has decided it. It is not enough to give us 
jurisdiction to revise his order under s. 622, to show that he has decided wrongly, 
but it must be made out that he acted illegally or with material irregularity. 
We must therefore look to the sections of Chapter XXVI of the Code, 
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under which the Suhordinate Judge’s proceedings were taken, to ascertain 
precisely what his powers were. By s. 403 it is provided that an 
application for permission to sue as a pauper must be in writing, that 
it is to contain all the particulars required by s. 50 to be given in ordinary 
plaints, that it shall be accompanied by a schedule of the petitioner’s moveable 
and immoveable property, with an estimate of its value, and that it must be 
signed and verified in like manner as a plaint. Section 404 deals with the 
presentation of the petition, and s. 405 enacts that, if the application is not 
framed or presented in the manner prescribed, it shall be rejected. Section 406* 
provides for the examination of the applicant ; and then we come to s. 407, 
which declares the grounds on which, after examination of the applicant, the 
Court shall reject the application. If none of these grounds appear, in other 
words, if the applicant makes out satisfactory prima facie grounds for calling 
on the proposed defendant; to show cause against his application, then^ notices 
are to issue as provided in s. 408, and they pave the way to the formal hear- 
ing mentioned in s. 409, at which the question of the applicant’s pauperism 
has to [664] be determined. It will thus be observed that the proceedings 
under ss. 405 and 407 are of a preliminary character, and a rejection under those 
sections is not, as in the case of s. 409, of a final kind, and a bar to a subsequent 
application. Examining s. 409 with advertence to the circumstances of the 
case out of which the reference has arisen, it appears to us that it was com- 
petent for the Subordinate Judge to reject the applicant’s petition upon the 
ground that, as from his petition and his examination his cause of action was 
shown to have arisen “ beyond the period of limitation allowed by law for 
instituting the suit” (s. 50, last para.), his allegations did not “ show a right to 
sue ’ (s. 407, cl. c,). We cannot read these words of s. 407 as limiting the Court's 
discretion to merely ascertaining whether the “ right to sue ” arose within its 
jurisdiction, but they have in our opinion a more extended meaning, namely, thai 
an applicant must make out that he has a good subsisting cause of action, cap- 
able of enforcement in Court, and calling for an answer, and not barred by the law 
* of limitation or any other law. If it were not so, then the discretion of the Court, 
being limited to the matter of jurisdiction, would be of little value. Whether 
in the case before us we treat the Subordinate Judge’s order as made under 
8. 407 or s. 405, it appears to us that he was acting entirely within his powers 
in holding that the applicant had no right to sue, his cause of action having 
accrued beyond the period of limitation provided by law for his proper suit. 
It has therefore not been shown that “ ha exercised his jurisdiction with ille- 
gality or material irregularity,” and it follows that we have no jurisdiction to 
revise his orders under s. 622 of the Code, in these terms we answer the 
reference. 

Mahmood, J. —Bearing in mind the rulings referred to by the Division 
Bench and the course which the argument before the Full Bench has taken, 
I am of opinion that the question raised by this reference has two distinct 
aspects ; first, as a general question, whether orders under s. 407 of the Civil 
Procedure Code are subject to the revisional jurisdiction conferred upon this 
Court by s. 622 of the Civil Procedure Code ; and secondly, whether the cir- 
cumstances of this particular case furnish grounds for the exercise of such 
revisional jurisdiction. I will consider each of these points separately, 

[666] Upon the first point, relating to the general principle upon which 
the revisional powers of this Court under s* 622 of the Civil Procedure Oode» 
must be exercised, we are of course bound by the ruling of the Privy Council 
in Amir Has^an Khan v. Sheo Baksh Singh, I. L. R., 11 CaL, 6, and by the 
recent Full Bench ruling of this Court in Magni Bam v. Jiwa Lai, ante, p. 336* 
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which simply adopted the rule laid down by the Lords of the Privy Council. 
I was one of the Judges who concurred in the Full Bench ruling, but finding 
that the rule ^herein laid down was interpreted in a manner which was incon- 
sistent with my reasons tor concurring in the Full Bench ruling, I took it upon 
myself in the case of liar Prasad v. Jafar Ah, Ante, p. 345, to explain, at 
some length, the exact scope of the rule laid down by the Lords of the Privy 
Council, and which we had unanimously adopted in the Full Bench. I still 
adhere to the views which I then expressed, and I now pass to the special 
question whether orders under s. 407 of the Civil Procedure Code, rejecting 
applications for permission to sue in forma pauperis, can be revised by this 
Court under s. 622 of the Code. But before expressing my own views upon 
the matter, I wish to refer to certain rulings which were cited on either side at 
the hearing. The first of these is the case of Phul Singh v. Jagnn Nath, Weekly 
Notes, 1882, p. 39, in which a Division Bench of this Court held that an order 
refusing permission to sue in formd panpens did not fall within the term 
“ case” in s. 622, and therefore could not be dealt with in revision. The same 
view appears to have been taken in Bhuhieshri Dai v. Bidiadhis, Weekly 
Notes, 1882, p. 69, and also in Sital Sahu v. Bechu Bam, Weekly Notes, 1882, 
p. 92. It was principally in consequence of these cases that my brother 
Oldfield and myself made this rofei'ence to the Full Bench. The particular 
circumstances of those cases do not appear from the report, but J confess, and 1 
say this with due deference, that 1 am unable to concur in the general form in 
which the rule was laid down in those cases. The word “ case,” as used in 
s. 622 of the Code, is nowhere defined ; but adopting the general rule of constru- 
ing statutes, I hold that the word should be understood in its most broadest [szc] 
and most ordinary sense, unless there were specific reasons for narrowing its 
meaning. I confess I am unaware of any such reasons, and limiting the 
arguments to orders under [666] s. 407 of the Civil Procedure Code, I should 
say as a general proposition that that which might constitute the subject of an 
appeal would necessarily be a “ case.” I say this because in the course of the 
argument it was suggested that the reason why an order rejecting an application 
under s, 407 was not a “ case” within the meaning of s. 622, was that such 
an order constituted no adjudication, but only a preliminary proceeding taken 
before the appearance of the opposite party. So far as this argument is 
concerned, I have only to say that the Code itself provides cases in which 
adjudications do take place without the presence of the opposite party, and are 
regarded as adjut^ications furnishing matter for appeal. I need not refer to the 
Code at large, but only to such parts of it as afford the strongest analogy to 
the immediate question which I am now considering. Now s. 407 is a part 
and parcel of one distinct Chapter — XXVI of the Code — which provides rules 
for “ suits by paupers,” and begins with s. 401, which gives the general right 
-to indigent persons to bring suits in forma pauperis, subject of course to the 
specific rules laid down in the Code. Section 403 provides that the pauper is to 
seek his remedy by a written application containing “ the particulars required 
by 8. 50 in regard to plaints in suits;” s. 404 lays down rules as to presentation 
of the application : s. 405 gives a summary power to the Court to reject the 
application if the rules contained in ss. 403 and 404 are not duly observed ; 
s 406 provides for examination of the applicant regarding the merits of the 
claim ; ” and then comes s. 407, which confers upon the Court the power of 
rejecting the application after having ascertained the merits of the claim. This 
power is limited to the conditions prescribed by the various clauses of the 
section, but the clause with which we are immediately concerned is cl. (c), 
which lays down that one of the grounds for rejecting the application may be 
that the applicant’s allegations do not “ show a right to sue in such Court.” 
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To proceed further with the main features of the rules contained in the 
Chapter ; — s. 408 provides for the service of notice on the opposite party, 
fixing a day for receiving evidence as to the applicant's pauperism ; s. 409 
relates to the procedure to be adopted at the hearing; and sf. 410 provides 
that if the application be granted, it shall be numbered and registered, 
and shall be deemed the plaint in the suit, and the suit shall 
[667] proceed in all other respects as a suit instituted under Chapter V.” The 
only other section of the Chapter which I wish to notice is s. 413, which 
lays down that “an order of refusal made under s. 409 to allow the applicant 
to sue as a pauper shall be a bar to any subsequent application of the like 
nature, by him in respect of the same right to sue, but the applicant shall be 
at liberty to institute a suit in the ordinary manner in respect of such right.” 

Now, reading these provisions of the law together, there is no doubt in 
my mind that the strongest possible analogy exists between an application to 
sue in forma pauperts and an ordinary plaint in a suit under Chapter V of the 
Code — a view fully supported by the principle upon wdiich ss. 403 and 410 have 
been framed. This being so, it* seems to me to follow as a corollary that 
rejection of an application to sue in formd pauperis under s. 405 or s. 407 
falls under the same general category of adjudications as the rejection of an 
ordinary plaint under 8.^53 or s. 54. In both cases the service of notice on 
the opposite side, or his appearance, is not a condition precedent to the exer- 
cise of the power of rejection, and it follows that if the rejection of a plaint 
is a “case,” the rejection of an application to sue in formd pauperts must also 
constitute a “case.” Indeed, the Code in s. 2 has expressly given to “ an 
order rejecting a plaint” the status of a “decree” for the purposes of appeal, 
and, going further in the same direction, cl. (6) of s. 588 gives the rights of 
appeal even from “orders returning plaints for amendment or to be presented 
to the proper Court,” that is, from orders under s. B3 or a. 67 of the Code. 
Now, as I said before, it is not easy for me to conceive that an adjudication 
which might have constituted a “case” for appeal falls short of the meaning 
of that word as used in s. 622 of the Code ; and I may say broadly that that 
which is a case for appeal must also be a case for revision, subject, of course, 
to the rules which govern the exercise of the appellate and revisional jurisdic- 
tions respectively. I migrit carry the analogical argument further by saying 
that the illegal rejection of a pauper’s application to sue has for him the same 
effect as the erronous rejection of the plaint has for an ordinary plaintiff ; and 
though for obvious reasons the policy of the law is to differentiate between 
the two wiiii roferenco to the right of appeal, the legal conceptions of an 
order rejecting [668] an application to sue in formd pauperts and an order 
rejecting tlie plaint, must necessarily fall under the same category so far as 
the interju’etation of the term “case” in s. 622 is concerned. As to the policy 
of the law its(3U, 1 liave to say, witli reference to an obsei vat-ion made in the 
course of the argument, that I have long held the opinion that the only justi- 
fication in tlie eve of legislative science for imposing taxes upon litigation in 
the shape of court- foes can bo the check which they have upon frivolous and 
vexatious iitigM.lion, and that though such chocks may bo necessitated by the 
exigencies cA ilie admini.st ration of justice, they must nob be regarded as 
afTouling ground for the fiVpothesis that the Courts of Justice in British India 
have been established onlv for the rich, and that the law is intended to give 
less protectior^ to the poor tlian to the wealthy. It is in this light, and this 
light alone, tiiat I can interpret the rules of our law as to pauper litigants, 
whether such rules V>o contained in the Court-Fees Act or in the Civil Procedure 
Code. Something to this effect was said by me recently indisposing of an 
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application under s. 549 of the Civil Procedure Code ; and, ^-pplying the spirit 
of the same principle to the present case, and whilst fully aware of the policy 
of the law in connection with suits forma pauperis as disLinguisjhed from 
ordinary suits, I hold that the provisions of s 407 must be interpreted stnctlyt 
because they operate in derogation of the right which ever^^ litigant has to 
seek the aid of the Courts of Justice. There is of course nd appeal from an 
order rejecting a pauper’s application under s. 407 of tfie Code ; hut what 1 
have already said satisfies me that such an order would be a “ case ” within 
the meaning of s. 622. It may, indeed, as was said in the course of the argu- 
ment, be a hard case,” furnishing grounds for intei'ferenco in revision according 
to the rules provided by tlie law. The question must of com sc depend upon 
the circumstances of each case, and wlierc .imisd ictioii has been exercised 
illegally or with material irregulaiii.y,” the case would of course be a proper 
one for the exercise of revisional ])owers by this Court. In liar Vra^ad 
V. Jafar Ah, Ante p. 345, to which I have already referred, my brother 
Oldfield and myself concurred in holding that an obviously wrong exorcise 
of jurisdiction in opposition to the rules of the limitation law [669] 
constituted a ground for interference in revision. In the same case, in 
concurring with my learned brother, I illustrated my views by supposing other 
cases which would demand such interference, and, in the case of Raghnnath Das 
V. Raj Kumar, Ante, p. 276, I held, though I had thf3 misfortune of dissenting 
in the result from the opinion of my brother OLDFIELD, that the power of amend- 
ing decrees under s. 206, when exercised “ illegally or with material irregula- 
rity,” would furnish grounds for revision. And here I wish to point out that 
my learned brother differed with me, not because ho did nob think that an 
order under s. 206 w^ould constitute a “ case ” within the meaning of s. 622, 
but because he w'as of opinion that the amended decree could be made the 
subject of appeal under s. 540, and therefore by reason of s. 022, which pro- 
vides revision in appealable cases, the order could not be considered in the 
exercise of this Court’s revisional jurisdiction. Upon the exact point which 
I am now considering, there was therefore no difference of opinion between 
my learned brother and myself. 

Returning once more to orders rejecting, under s. 407, applications to sue 
in formd pauperis, I have to cite the case of Ammal v. Nayudii, 1. L. R., 4 
Mad., 323, which supports my view of the law, and shows that an exercise of 
jurisdiction under that section, when such exercise of jurisdiction is open to the 
objection of illegality or materjal irregularity, would form a proper subject of 
revision by the High Court. Other rulings of the Madras High Court, which 
are consistent with the same view, were also cited by the learned pleader for the 
petitioner in this case, but I need not refer to them because they do not bear 
directly upon the point now under consideration. But in order to illustrate my 
view, I will suppose an extreme case in which the exercise of revisional jurisdic- 
tion would be necessitated in connection with orders under s. 407, Suppose a case 
in which the lower Court, under serious misapprehension of the law, summarily 
rejects an application to sue in forma pauper is {or other than those present- 

ed in ss. 405, 406, or 409, without examining the applicant, and without making 
any attempt to investigate the merits of the claim or the facts as to pauperism. 
Would such a case not be a proper subject for revision under s. 622 ? The order 
though manifestly illegal and open to the objection of [ 670 ] material irregularity 
could, of course, not be the subject of appeal, and if the argument of 
the learned counsel for the opposite party, in this case were to be accepted, 
such an order could not be made the subject of revision either. And it was said 
that the order was not a final adjudication, because the latter part of s. 413 
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leaves it open to tiJie applicant to institute a suit in the ordinary manner— a 
provision similar to that of s. 56 regarding ordinary plaints. But bow is 
such a suit to be instituted by a man who is an absolute pauper, who, whilst 
having a right, has suffered an injury, and when he has gone into-Court to seek 
redress, is turned out of it by a summary order rejecting his application in the 
most arbitrary daanner, without any adjudication as to the merits of hi^ claim, 
and without any trial as to the fact of his pauperism ? The law gives him no 
right of appeal, his indigence disables him from paying the Court-fees, and if 
the revision al powers of tJiis Court in such an extreme case as I have supposed 
could not be exercised, the necessary conclusion is that there may exist in 
British ^fndia cases in which there is a right which has been infringed, but 
for which there is virtually no remedy. But in my opinioh our law contem- 
plates no such results, and when it conferred the revisional powers upon this 
Court, it intended that those powers should be so exercised as to prevent such 
failure of justice. What I have said furnishes an answer in the affirmative to the 
general question which wnis referred to the Full Bench by my brother OLDFIELD 
and myself. 

I now proceed to discuss the* second aspect of the question which has been 
involved in the course of the argument before the Full Bench — a question 
which goes behind the reference, and relates to the merits of the case itself. 
In this aspect the present case is not an extreme case of the kind which 1 
have supposed in illustrating the question of principle originally referred to the 
Full Bench. I have already said that the exorcise of the Court's pow’^er to reject 
pauper applications under s. 407 is limited to the grounds specified in the 
various clauses of that section itself, and the question then which arises 
here is, whether the learned Subordinate Judge acted legally in rejecting 
the application in the present case on the ground of limitation. He could have 
acted only under cl. ic) of s. 407 in rejecting the application, because his judg- 
[671] ment contains no finding as to the applicant’s pauperism, and proceeds 
entirely upon the view “that the applicant’s allegations show that he has no right 
to sue for the property, ’’—a phrase which adopts almost verbatim the language 
of the clause to which I have referred. I confess that, at the hearing before 
the Full Bench I entertained doubts as to whether the expression right to 
coupled with the phrase “ in such Gom't*' did not limit the clause to questions 
relating to cause of action and jurisdiction. I, however, formed no definite 
opinion, and by the courtesy of the learned Chief Justice I was allowed time 
to consider the point, and I have arrived at the same conclusion as he and my 
other learned colleagues have adopted with reference to this particular point. 

I agree witl. ilinm in thinking that these phrases must be understood in their 
broad sense, so as to include, not only questions of jurisdiction, but also such as 
fall within the purview of clause (c), s. 54, which lays down that plaints shall be 
rejected “if the suit appearsfrom the statement in the plaint to be barred by any 
positive rule of law,” The law of limitation constitutes “ a positive rule of law” 
barring civil actions, and s. 28 of the Limitation Act (XV of 1877) lays down 
that “ at the determination of the period hereby limited to any person for 
instituting a suit for possession of any property, his right to such property 
shall be extinguished.' In the present case, which was a suit for possession of 
property, the learned Subordinate Judge has found that the suit was barred by 
limitation, and bearing in mind the rule of the limitation law to which I have just 
referred, J am of opinion that he acted rightly in holding that the applicant's 
allegations did not show “ a right to sue ” in his Court within the meaning of 
cl. (c). s. 407 of the Civil Procedure Code. Whether his conclusions upon the 
rnerits of the case were correct or erroneous is another matter, but he had 
jurisdiction to adjudicate upon the case, and in the exercise of his jurisdiction 
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he did nofc act “ illegally or with material irregularity ” within the 
meaning of s. 622 of the Code. If he had acted with such ilfegality or material 
irregularity, the case would, in my opinion, for the reasons already stated, 
have been a fit one for interference in revision. But here the learned Subordi- 
nate Judge appears to have observed all the rules of law provided for such 
matters, B.nd his judgment shows that he considered the meril^of the claim, and 
[672] disposed of the application after having heard the defendant or the 
opposite party. 

For these reasons I formulate my answer to this reference in the 
following terms: — 

The Court has powers under s. 622, Civil Procedure Code, to revise an 
order passed under s. 407, Civil Procedure Code, rejecting an application for 
permission to sue in forma panperis, in cases where such rejection has been 
made by exercising jurisdiction “ illegally or with material irregularity ” within 
the meaning of s. 622, but in the present case the jurisdiction vested in the 
lower Court, having been exercised without being open to either of such objec- 
tions, the present is not a tit case for revision under s. 622, Civil Procedure Code. 


NOTES. 

SUIT IN FORMA PAUPERIS— 

I. In an application to sue as a pauper, enquiry must be made whether there is a yrima 
fa^cie case calling for an answer :~-(l898) 20 All., 299. 

II. Preliminary questions such as limitation, res judicata, etc. can be decided finally 
on such application : — (1891) 20 Bom,, 86 (res judicata) ; (1895) 5 M. L. J., 193 (leave was 
granted after enquiry) ; (1888) 13 Bom., 126 (want of jurisdiction as the alleged agreement 
on which the suit was based was immoral and against public policy). 

III. But in (1902) 13 M. L. J., 292, it was hold, overruling (1895) 19 Mad., 197, that 
enquiry under s. 409 (0. F. C.) must be directed to pauperism bub not to merits of the case. 
But it was observed that it did not clash with the ruling in the main case (7 All., 661) as 
regards the enquiry into the existence of the cause of action itself.] 

[ 7 All. 672 ] 

CRIMINAL REVISIONAL. 

The 23rd April, 1885. 

Present : 

Sir W. Comer Pkthekam, Kt., Chief Justice and 
Mr. Justice Brodhurst. 

Queen-Empress 

versus 

Durga Char an 

Review of judgment — Criminal case — Criminal Procedure Code, s. 56'9. 

The High Court has no power under s. 369* of the Criminal Procedure Code, to review 
an order dismissing an application for revision made by an accused person, and the only 
remedy is by an appeal to the prerogative of the Crown as exercised by the Local Government. 

Per Brodhurst, — The Legislature has not conferred in express words upon a High 
Court the power of reviewing its judgments in all criminal cases as it has d one under the 

^ • [Sec. 369 : — No Court, other than a High Court, when it has 

Court not to alter judgment, signed its judgment shall alter or review the same, except as 

provided in Beotion 395 or to correct a clerical error.] 
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Civil Procedure Code in civil cases; and the provisions of s. 369 of the Criminal Proce- 
dure Code, so far as tlEioy affect the High Court, apply merely to questions of law arising in 
its original criminal jurisdiction, and which are reserved and are subsequently disposed of 
under the provisions of s. 434 of the Criminal Procedure Code and ss. 18 and 19 of the 
Letters Patent for the High Court of the North-Western Provinces. Queen v. Qodax Raout^ 
5 W. B., Cr, 61, re#6rred to, , 

On the 18th March 1884, a pleader was convicted by a Magistrate of cheating, 
and was fined Rs. 200. This conviction and sentence were affirmed by the 
Court of Session, on appeal, on the 7th May 1884. The pleader then applied 
to the High Court for revision. This application was rejected on the 12th 
August 1884, by DUTHOIT, J. Subsequently, with reference to this convic- 
tion, the District Judge, under Act XVI 11 of 1879 (Legal Practitioners* 
Act), reported the case to the High Court for orders, expressing [ 673 ] his 
opinion that the pleader was unfit to be allowed to practice. The case 
came for disposal before the Full Bench. With the permission of the 
Bench, the pleader's counsel was allowed to argue that his client had committed 
no offence at law. After hearing argument on this point, the Full Bench 
was of opinion that the pleader sl;>ould not be either suspended or dismissed 
under s. 12 of Act XVIIl of 1879, Ajite, p. 290. 

The pleader then applied to the High Court for a review of its former 
judgment of the 12th Augjist 1884, 

Mr. T. Co7tlan, for the Appellant. 

Petheram, C.J.— In my opinion this Court has no power to review the 
order of Mr. Justice DUTHOIT, by which he dismissed the application for 
revision made by the accused, and therefore the only remedy is by an appeal to 
the prerogative of the Crown as exercised by the Local Go^^ernment. 

Brodhurst, J. — This is an application that this Court will, under the 
provisions of s. 369 of the Criminal Procedure Code, review an order passed, 
on revision, on the 12th August 1884, by DuTHOIT, J., who is no longer a 
Judge of this Court, 

The question now arises whether a High Court in India can in any 
criminal case — i.c., as a Court of OriginalJurisdiction, or as a Court of Appeal, 
or as a Court of revision — review its judgment or order. 

A Full Bench of the High Court of Calcutta, in the case of Queen v. 
Crodai Raout, 51 W. R., C. R., 61, held that a review of judgment will not 
lie from a sentence or judgment pronounced by the High Court in a criminal 
case upon appeal, and the learned Judges were of opinion that “ it was the 
intention of the Legislature that the Court should not exercise the power of 
reviewing its owu judgment in criminal cases.** 

That Full Bench judgment was delivered on the 15th February 1866, 
when Act XXV of 1861 was the Code of Criminal Procedure in force ; but the 
following extract from the judgment is still in point, even though the Code of 
Criminal Procedure has since then been more than once amended. 

[ 674 ] ‘ ‘ The Code of Criminal Procedure does not contain any section 
expressly authorizing a review of judgment in a criminal case after the 
judgment has been recorded. The Code of Criminal Procedure was passed after 
the Code of Civil Procedure. The latter contains a section expressly authoriz 
ing a review of judgment, but the former contains no corresponding section. 
From this it may reasonably be inferred that the Legislature did not intend 
to confer in criminal cases a power similar to that which they had given in 
civil cases,’* 

The L)gi8laturG has not, even under the Criminal Procedure Code now in 
force, conferred, in express words, upon a High Court, the power of reviewing 
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its judgments in all criminal cases as it has done under the Oivil Procedure Code 
in civil cases; and, in my opinion, the provisions of s. 369 of the Criminal 
Procedure Code, so far as they affect a High Court, apply merely to questions of 
law arising ifi its original criminal jurisdiction, and which are reserved and 
are subsequently disposed of under the provisions of s. 43^ of the Criminal 
Procedure Code and the corresponding sections of Letters Patent, which, for 
the North-Western Provinces, are ss. 18 and 19. 

Under these circumstances, I concur with the learned Chief Justice in 
rejecting the application. 

Application refused. 


NOTES. 

[See for similar decisions the following cases: — (1885) 10 Bom., 176 ; (1886) 14 Cal., 
42 F, B,; (1897) 23 Bom., 50 (case of refusal to revoke sanction by a Session Judge) ; 12 
. C., 81.] 


c 7 All. 674 i 

APPELLATE CIVIL. 

The 23rd April, 1885. . 

Present : 

Mr. Justice Straight and Mr. Justice Tyrreld. 

Ajudhia Defendant 

versus 

Baldeo Singh Plaintiff.’* 

Pre-emption — Profits of property accruing bettveen purchase and transfer 
• to pre-emptor. 

B purchased a share in a mahal on the 3rd January 1880 (Pus, 1287 fasli). A sued B 
and the vendor to enforce his right of pre-emption, and, on the 24th March 1882 (Chait, 
1289 fasli), obtained a final decree enforcing the right. Subsequently B, as a co-sharer in 
the mahal, during 1288 fasli, claimed from A, as lambardar of the mahal, the profits of the 
share for 1288 fasli. 

Held, that the pre-emptive right which was declared in the suit instituted by A, when 
it was once established, existed, and must be presumed to have t-akcn [673] effect on the 
date when the subsequently awarded sale to B took place, and therefore there was no period 
of time during which B was properly in possession of the share and entitled to profits from 
A in his character of lambardar, but A must be presumed to have been in possession and 
entitled to the profits from the date of the sale to B. 

The plaintiff in this suit purchased a share in a mahal on the 3rd January 
1880, (Pus, 1287 fasli). The defendant sued him and the vendor to enforce 
the right of pre-emption, and, on the 24tb March 1882, (Chait, 1289 fasli), 
obtained a final decree enforcing the right. In this suit the plaintiff, as a 
co-sharer in the mahal, during 1288 fasli, claimed from the defendant, as 
lambardar of the mahal, the profits of the share for 1288 fasli. The Court of 
First Instance dismissed the suit, holding that, as the defendant had obtained 
a decree enforcing his right of pre-emption in respect of the sale of the share 

* Second Appeal No. 935 of 1884, from a decree of W. Barry, Esq., District Judge of 
Banda, dated the 29th April 3884, affirming a decree of Muhammad Pazal Azim, Assistant 
Collector, 1st class, of Hamirpur, dated the 21st February 1884. 
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fco fche plaintiff, he musk be considered to have been in proprietary possession 
from the date of such sale, and not merely from the date of the final decree or 
the date he obtained possession thereunder, and therefore the plaintiff had no 
right to sue. The Lower Appellate Court, referring to Baldeo Perskad v. Mohan, 
N."W. F. H. C. Pep., 1866, R. G. A., p. 30, reversed this decision, and remand- 
ed the case for trial on the merits. The Court of First Instance accordingly 
tried the case on the merits, and gave the plaintiff a decree, which the Lower 
Appellate Court affirmed. 

In second appeal, the defendant contended that the plaintiff was not 
entitled to the profits for 1288 fasU, and his suit was therefore not maintainable. 

Babu Baroda Prasad Ghose, for the Appellant. 

Munshi Planuman Prasad and Babu Oprokash Chandar Mukerji, for the 
Respondent 

Straight, J. — J am of opinion that the appeal must prevail, and that the 
decision of the low^er Courts must be reversed. It does not appear to me that 
the argument put forward in support of the plaintiff's claim will bear examin- 
ation. The pre-emptive right which was declared in the suit instituted by 
the defendant against the plaintiff, when it was once established, existed, and 
must be presumed to have taken effect on the date when the subsequently 
awarded sale to the plaintiff took place, and therefore [676] there was no 
period of time during which the plaintiff was properly in possession of the 
share, and entitled to profits from the defendant in his character of lambardar. 
It seems to me that the defendant must be presumed to have been in posses- 
sion and entitled to the profits from the date of the sale to the plaintiff. The 
appeal is therefore decreed, and the suit dismissed with costs. 

Tyrrell, J., concurred. 

Appeal allowed. 


NOTES. 

[See the modiffcation of the principle of this case in (1889) 12 All., 284 F. B., where 
(188G) 8 All., 502 is also considered by Mahmood, J. J 


[7 All. 676 1 

The 20th April, 188/j, 

Pkesent : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Brodhurst. 

Chedami Lai Judgment-debtor 

versus 

Amir Beg Purchaser."^ 

Execution of decree — Sale — Property sold before advertized time — Sale invalid. 

A sale by publicauction in execution of a decree, which is conducted at a time and 
place other than those properly notified, is not a sale at all within the meaning of the Civil 
Procedure Code. 

The time to be notified for a sale by public auction in execution of a decree must be 
the time of the commencement of the sale, in order that all intending purchasers may be 

♦ First Appeal No. 1 of 1886, from an order of Babu Baij Nath, Munsif of Affra dated 
the 27th November 1884. 
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enabled to be present during the whole of the proceedings, and that all who are interested 
in the property sold may see that there is a fair competition and a good sale. 

Where property which was advertized for sale by public auction in execution of a decree 
at 11 A.M. was sold at 7 A.M ., — held that the mistake was more than a mere irregularity 
in conducting the sale, and that the whole of the proceedings were invalid. 

This was an appeal from an order refusing to set aside a sal^^of a house in 
execution of a decree. The judgment-debtor applied to have the sale set 
aside on the ground that the property had been advertized to be sold at 11 A.M., 
whereas it had been sold at 7 A. M., whereby the property was sold for much 
below its proper t^alue. The Court executing the decree refused the application. 
The judgment-debtor appealed to the High Court. , 

Babu Batan Chand, for the Appellant. 

Shah Asad Ali, for the Respondent. 

Petheram, C. J. — I think that this appeal must be allowed, and the sale 
set aside. It may be — I am not in a position to say whether it is so or not— 
that in this particular case no harm has been done. Whether that is so or 
not, this way of dealing with [677] property is, in my opinion, a dangerous 
one, and such as should not be allowed by the Court. The statute says that 
when the immoveable property of a judgment-debtor is to be sold in execution 
of a decree, the time and place of the sale are to be notified, in order that the 
whole of the neighbourhood may be made aware of it so that the debtor’s pro- 
perty may be sold to the best advantage. Further, the time to be notified 
must be the time of the commencement of the sale, in order that all intending 
purchasers may be enabled to be present during the whole of the proceedings, 
to see how the biddings go, and that all who are interested in the property 
sold may see that there is a fair competition and a good sale. This being so, 

I consider that a sale which was advertized to begin at 11 A. M., but in fact 
began at 7 A. M., was vitiated by more than a mere irregularity in conducting 
the sale, for the mistake went to the very root of the whole proceeding. The 
statute authorizes a sale which is to be conducted at a time and place properly 
notified^ and a sale otherw'ise conducted is not a sale at all within the meaning 
of the statute. I am therefore of opinion, not merely that there was an 
irregularity in the sale, but that there was, practically speaking, no sale at all. 
The whole proceeding must therefore be set aside, and the parties will revert 
to the rights which they had before. The appeal is allowed, but without 
costs, as the purchaser was wholly innocent. 

Brodhurst, J., concurred. 


allowed, 

•t[ 7 All. 677 ] 

TheoGth May, 1886, 


Present : 

Sir W. Comer Petheram, Kt.. Chief Justice 
AND Mr. Justice Straight. 


Radha Prasad Singh Plaintiff 

Ve7'S24S 

Bhajan Rai and others Defendants.^ 


Limitation — Burden of proof — Instalment bond — Indorsememi 
[of payment of instalments. 

Where a defendant sets up the defence of limitation, he must plead it, and show that 
the claim is barred, ilf, when the plaintiff has proved his case, the facts show that the cause 

•First Appeal No. 13 of 1884, from a decree of Babu Mritonjoy'JlMukorji, Subordinate 
Judge of Ghazipur, dated the 27th Septcmber^lB83. 
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pf aotioB accrued at a date earlier than the period of limitation, and the plea of limitation 
has bc*oii set up by tlie dofen hint, they will be entitled to take advantage of the plaintiff s 
evidence that the claim is barred, and to have judgment given in his favour. 

[678] The obligee of a bond, by which tbo obligor covenanted to .pay the sum of 
Rs. ;:},800 by annual instalments of Rs. 200, and in which it was also agreed that payments 
of the iijst.ilincnts'^fibmilcl be indorsed on the bond, brought a suit against the obligor alleging 
default in payment, and claiming to recover the amount of the bond. He gave credit for 
payment of the instalimmts for seven years, and alleged that bis cause of action arose upon 
default in paMuent of the eighth instalment. The bond showed on its face indorsements of 
the payments for which credit was given. The obligor alleged that no instalments were 
paid after the third year, that therefore the debt became due at an earlier date than that 
staled by the plnintiff, and that the claim was barred by limitation. 

f/cld, that inasmuch as the defendant adduced no evidence to show that the later 
instalments were not paid, and inasmuch as the evidence produced by the plaintiff did not 
show that the debt accrued at a date earlier than the limitation period, the plea of limitation 
failed. 

The suit in vyhich this appeal arose was based on a bond for Rs. 3,800, 
payable by instalments of Rs. 200, dated tlie 19th September 1864. This 
bond hsid been given in adjustment of the balance due on a decree. It pro- 
vided that the first instalment should be paid on the 15bli Bhadon Sudi 1272 
fasli (r)th September 1865^, and the remaining instalments on the 15th Bhadon 
Sudi of every succeeding fasli year up bo 1290 fasli, and that in the event of 
default in payment of any instalrnenb on the duo date, the whole amount of 
the bond should bo payable, it further provided that the obligors would have 
pa^anents of instalments indorsed on the bond. The plaintiff, alleging that 
the first default had occurred on the 15th Bhadon Sudi 1279 fasli (17th 
September 1872), when only ono-half of the eighth instalment due on that 
date had been paid, claimed to recover the balance of that instalment and the 
amount of >*omaining eleven instalments. His cause of action was stated to 
have arisen on the 15bli Bhadon Sudi 1279 fasli (I7th September 1872), when 
the eighth instalment fell due and was not paid. He sought to recover the 
amount claimed by the sale of property alleged to be mortgaged by the bond. 
The bond contained the following indorsements ■ 


“Paid on 15th Bhadon Sudi 1272 ... Rs. 200 

,, ,. .. ,, 1273 ... „ 200 

,, ,, ,, >, 12^4 ... ,, 200 

,, ,, ,, ,, 1275 ... „ 200 

,, ,, ,, 1276 ... „ 200 

,, ,, t, ,, 3277. ... ,, 200 

,, » ,, ,> 1278 ... „ 200 

,, .. 1279 ... „ 100 " 


[679] The suit was instituted on the 9th July 1883. The defendants 
alleged in defence of the suit, ifiier alia, that no instalments had been paid 
after the third instalment, that of the 15th Bhadon Sudi 1274 fasli (13th 
September 1867), and the suit was barred by limitation. With reference to 
indorsements on the bond, which showed that the instalments had been duly 
paid up to the 15th Bhadon Sadi 1279 fasli (l7th September 1872), when only 
one-half of the instalment due on that date had been paid, the defendants 
alleged as follows : — “ All payments indorsed by the plaintiff on the bond were 
indorsed of his own authority : such indorsements cannot save time, unless 
they are acknowledged by the defendants or are in their handwriting and bear 
their signatures.” 

The plaintiff called witnesses who deposed to the payment of the instah 
menlis for 1275, 1276, 1277 ; he produced no evidence to show by whom and 
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under what circumstances the indorsements on the bond, were made. The 
defendants produced evidence showing that the first instalment had been paid 
by them to the plaintiff’s agent, and the second and third into the Court 
executing the’decreein adjustment of which the bond had been given. They 
did not call witnesses to prove that no instalments had been paid after the 
third instalment. 

The Court of First Instance hold that the plaintiff* had failed to prove that 
any instalment had been paid after the third instalment, and, applying 
art. 132, sch. ii of the Limitation Act, 1877, held that the suit was barred 
by limitation. 

The plaintiff appealed to the High Court. • 

Mr. T. Conlan and Lala LaLta Prasad, for the Appellant. 

Mr. G, T, Spaukie, for the Eospondent. 

It was contended for the appellant that the bond was a mortgaged-bond 
and the suit one by a mortgagee for sale of the mortgaged property, and the 
limitation applicable to the suit was therefore that provided by art. 147 of the 
Limitation Act, 1877, and not art. J32. was further contended that the 
plaintiff had proved that the instalments had been duly paid up to 15th 
Bhadon Sudi 1279 fasli (15th September 1872), and therefore, assuming 
- art. 132 was applicable, the suit was within time. 

[680] For the respondent it was contended that the bond created a charge 
and not a mortgage, and art. 132 of the Limitation Act, 1877, and not art. 147, 
was applicable to the suit; that assuming that the bond created a mortgage 
and not a charge, yet the suit could not be governed by art. 147 of the Limita- 
tion Act, 1877, as the suit was barred by art. 132 of tlie Limitation Act, 1871, 
when the latter Act was repealed and the former Act came into foice, and, 
therefore, under s. 2 of the former Act. the right to sue could not be revived by 
anything contained in tlio former Act. P\irLher. it was contended that the 
lower Court had rightly held that the plaintiff’s witnesses had not proved that 
any instalments had been paid after the third instalment, and the plaintiff 
having undertaken the harden of proving that his suit was within time, and 
having failed to prove that fact, his suit had been properly dismissed. With 
reference to the indorsements on the bond, it was contended that they were 
not admissible against the defendants as evidence that the instalments had 
been paid. 

Petheram, C. J. — I think that this appeal must be allowed, and my con- 
clusion is based upon the simple ground that the defendant has not proved the 
plea of limitation which he se*t up. Jt is a well known rule that if a defend- 
ant sets up the defence of limitation, he must plead it, and show tfiat the claim 
is barred. No doubt, if when the plaintiff proves his case, it appears from the 
facts that the debt accrued at a date earlier than the period of lirinlation, and 
the defendant has set up the plea of limitation, in that case the clofendjmt will 
be entitled to judgment ; that is to say, ho will be entitled to bake advantage 
of the plaintiff's evidence that the claim is barred, when he has given notice 
that such a defence will be made. That, however, is not the state of things 
existing in this case. The facts are, that in 1 86 1, the defendant entered 
into a bond with the plaintiff, and covenanted to pay a large sum of money 
by yearly instalments, and one term of the agreement was that receipts 
or memoranda of payments should be indorsed upon the bond, which, of 
course, remained in the possession of the creditor. The plaintiff now sues 
for the money which he says is due to him. He puts in the bond, and 
says that he does not claim for the whole amount but gives credit for 
certain payments* The bond shows what would be due if these instalments 
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C681J had been pfi<id, and shows upon its face the indorsements of these pay- 
ments. The defendant met this case with no evidence whatever. His case 
now is, that the later instalments were never paid, and that therefore the debt 
became due at an earlier date than that alleged by the plaintiff. Bat in 
support of this he adduces no evidence. The only question therefore is, 
whether the plaintiff’s evidence shows that the debt accrued at a date earlier 
than the limitation period. I am of opinion that it does not show this, and 
therefore, the defendant nob having proved it, and it not having been proved 
fof him by the plaintiff’s evidence, and the plaintiff's claim having been admitted 
on every other point except that of limitation, the appeal must be allowed 
with co^ts. 

Straight, J.— I concur in the order passed by the learned Chief Justice 
and upon the same grounds. 

Appeal allowed. 

NOTES. 

[This case was referred to in (1889) 11 All., 438, but distinguished as not being 
applicable to the facts of that case.] 

L 7 All. 681] 

CIVIL BEVISIONAL. 

I'he 9th May^ 1885. 

Pkesent : 

Mr. Justice Bboduurst and Mr. Justice Tyrrell. 

Baynor Plaintiff 

versus 

TheMussoorie Bank, Limited Defendant.’*^ 

Transfer of interest pending suit — Lis pendens — Application to 
bring transferee upon the record— Civil Procedure Code, , 
ss. 214:, ^72 — High Court's powers of revision — 

Civil Procedure Code, s, 622. 

A decree of the High Court, giving possession of certain shares in a bank do the plaintiff 
JR was reversed on appeal by the Privy Council. The defendant then applied to the Court 
of First Instance to order restitution of the shares, which had been realized by the plaintiff. 
Upon being ordered to produce the shares, E made an application to the Court, professedly 
under s. 244 of the Civil Procedure Code in which he alleged that, pending the appeal to the 
Privy Couuo'l, ho had transferred the shares to G, his counsel in the case, who had failed to 
restore them, and he prayed “that the said person might be brought upon the record, and 
that execution for recovery of the said shares might be given against him.” The Court passed 
an order upon this applicaiion, calling on G to show cause why he should not be called upon 
to restore the shares made over to him by E, and he thereupon filed an answer denying 
that he was the custodian of the shares, and alleging that he was their purchaser for value. 
The Court passed au order directing that G’s name should be placed on the record, so that 
the decree might be executed against him. 

tewi Held, that the question being one between two judgment-debtors inter se, and not 
between the parties arrayed against each other as decree- holders of the one part, and judg- 
ment-debtors or their representatives of the other, the provisions of s. 944 of the Civil 
Procedure Code were noi applicable to the case ; that O could not be regarded as a repre- 
sentative ” of a within the meaning of that section ; that the application by E was meant 
to be and actually was one praying that, in respect of the scrip, restitution of which was 

* Appl ication No. 38 of 1885 for revision of an order, under s, 622 of the Civil Procedure 
Code, of C>. J. Laidman, Esq., Judge of the Court of Small Causes of Dehra Dun, dated the 
asth November 1684. 
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being enforced against him, the person to whom some interest in it, ^oro or less, had come 
pending the suit, might, in addition to himself, in so far as such interest had passed from 
him, be brought under the operation of the execution proceedings ; that this was an applica- 
tion under s. 812 ^ of the Civil Procedure Code ; and the order passed on it, being appealable 
under s. 588 (21), was not open to revision by the High Court under s. 622. 

This was an application to the High Court for the exercise of its powers 
of revision under s. 622 of the Civil Procedure Code. It appeared that 
by virtue of an appellate decree of the High Court, dated the 22nd August 
1878, A. C. Raynor, the plaintiff in a suit against the Mussoorie Bank, 
Limited, instituted in the Cpurt of the Subordinate Judge of Dehra Dun, 
and numbered 24 of 1877, recovered twenty-four shares in the Delhi anij London 
Bank, Limited. On the 21st March 1882, the appellate decree of the 
High Court was. reversed by Her Majesty in Council. In July 1882, the 
Mussoorie Bank made an application to the Subordinate Judge, *’ under s. 244, 
Act XIV of 1882,*’ in which it prayed that the Court would cause the shares 
unduly realized in execution of the decree of the High Court to bo restored. 
The Subordinate Judge eventually made an order directing the plaintiff, 
A. C. Raynor, to produce the shares, and^ on his failing to do so, issued a 
warrant for his arrest. In March 1884, the plaintiff made an application to 
the Subordinate Judge in which he stated as follows : — 

“ That a warrant was issued by this Court against the plaintiff to compel 
him to restore twenty-four Delhi and London Bank, Limited, shares numbered 
7371 to 7394 that he had forced defendant to deliver to him, in execution 
of decree Ko. 89 of 1878 of the High Court of Judicature, North-Western 
Provinces, which decree had been reversed by Her Majesty in Council. 

2. That this Court’s proceedings proved ineffectual for the reason that, 
while the litigation was going on, plaintiff* had transferred the shares to one 
of his counsel in the case, Mr. H. 13. [683 j Good all, Barrister, who has failed to 
restore them and is now in England. 

“ 3. In respect of these shares the said H. B. Goodall is plaintiff’s 
representative, and applicant desires that he should bo brought upon the record, 
and that execution for recovery of the said shares may be given against him. 

*'4. The plaintiff has made over the documents specified in the annexed 
list in support of his statement that Mr. Goodall holds the shares in suit, and 
professes himself willing to submit to re-examination by the Court on 
the subject.” 

On this application the Subordinate Judge directed notice to issue to 
H. B. Goodall to show cause why he should not be called on to restore the 
shares. Goodall filed an answer in which he stated, among other things, as 
follows : “ 

“ My reply is that 1 am not, and never was, the custodian of those shares, 
but their purchaser for value. I bought them out and out, more than five 
years ago. This was fully recognized at the time, and there never was any 
suggestion of transferring them temporarily.” 

The Subordinate Judge made an order directing that Goodall’s name 
should be placed on the record, so that the decree might be executed against 
him. He observed as follows : — 

“ The facts of this case are as follows : — Some years ago the Mussoorie 
Bank, in executing a decree against Mr. M. A. Ray nor, attached twenty -four 

* [Sec. 372 : — In other cases of assignment, creation or devolution of any interest pending 
the .suit, the -suit may, with the leave of the Court, given cither 
Procedure in case of with the consent of all parties or after service of notice in writ- 
aseignment pending suit. ing upon them, and hearing their objections, if any , be continued 

by or against the person to whom such interest has come either 
in addition to or in substitution for the person from whom it has passed, as the case may 
require.] 
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shares in the Delhi and London Bank. An objection was made to the attach* 
ment, but the objection was disallowed by this Court on 5th December 1876. 
On 16th March 1877, Mr. A. G. Kaynor, son of Mr. M. A. Raynor, brought a 
regular suit to set aside the order disallowing the objection, -He lost the 
suit, but appealed to the High Court, which reversed the decision of this 
Court, and decreed him possession of the twenty-four shares, Nos. 7371-7394:. 
In execution he got possession of the shares. The bank then preferred an 
appeal to the Privy Council, and eventually the decision of the High Court was 
reversed, and that of this Court maintained. But this was not till 1882, and 
meantime Mr. Raynor had disposed of the shares to Mr. H. B. [ 684 ] Good all, 
from whom the Bank now seeks to get them. The question that arises is : 
** Can Mr. Goodairs name be brought into the suit in execution of the decree, 
or will the Bank have to proceed against him by a regular suit ? The 
case has been argued by Mr. Quarry for the Bank, and Mr. H. Vansiiiart for 
Mr. Goodall. The former urges the doctrine of lis pendens. The latter in his 
arguments lays great stress on the fact that the decree of the Privy Council 
merely ordered that Mr. Raynor’s suit should be dismissed, not that the shares 
should be restored by him to the bank : this, however, in the opinion of the 
Court, is a quibble hardly worth notice; the decree certainly implied restitu- 
tion of the shares. In the Court’s opinion, a stronger argument in Mr. Goodall’s 
favour is the fact that in March last year, Mr. Justice OLDFIELD, in Jagat 
Narain v. Jagriip, I. L. R., 5 All.. 452, held that the word “ representative ” in 
s. 244, Civil Ihocedura Code, has no more extended meaning than heir, devisee 
and executor, and does not include purchasers of a judgment-debtor’s property. 
But there is a ditlerence of opinion on the point, and the Court does not see 
how a separate suit can be required against Mr. Goodall. Otherwise suits 
would be interminable, if one party pending the suit could by conveying to 
others create a necessity for introducing new parties. The doctrine of lis 
pendens is held to apply to India, and the law is that he w))o accepts a 
purchase from a defendant pendente lite does so subject to the decree which 
may be made in the suit. And a recent decision of the High Court pf these 
Provinces — '' liuhn Singh v. Zanki I. L. R., 6 All., 506, decided 

30th June last, -confirms the Court in its opinion that Mr. Goodall can be 
proceeded against in execution of the decree.” 

Goodall applied to the High Court for revision of the Subordinate Judge’s 
order on the following grounds : — 

1. That the said order \vas made without jurisdiction. 

2. That it was not competent to the Court to place the name of the 
applicant upon the record for the purposes of execution of the said decree. 

3. That the Court has misapplied the law relative to hs pendens. 

[ 686 ] 4 That the Court has misunderstood the effect of the decree of 

Her Majesty in Council. 

Mr. C. H. Hill, for the Applicant. 

Mr. G. E. A, Boss, for the Bank. 

The Court (BliODHURST and Tyrrell, J.) delivered the following 

judgment: - 

Tyrrell, J. — A preliminary objection has been taken to this application 
by the learned counsel for the respondent, on the ground that it is not cogniz- 
able by us in the exercise of the revisional jurisdiction of this Court. It 
appears that an application had been made to the Civil Court at Mussoorie, 
by a party entitled under a Piivy Council decree to the benefit of some scrip, 
by way of restitution to be made to such party by one Raynor, who bad been 
plaintiff n the suit, hut was respondent and judgment-debtor under the Privy 
Council decree (s, 583 of the Civil Procedure Code). The Court at Mussoorie 
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h^s unquestioned jurisdiction to execute this decree, and is competent to enforce 
or execute it in the manner and according to the ru!es applicable to tfie execu- 
tion of its original decrees (s. 610). In the exercise of this jurisdiction the 
Mussoorie Court, by virtue of the rule of s. 647 of the Code, is authorized to 
follow in these proceedings the procedure provided by Chapter XXI (of 
Incidental Proceedings) for suits. By the last section (372^ of that chapter, 
it is provided that in cases of assignment, creation, or devolution of any interest, 
pending a suit, other than devolution to a “ legal representative,” tliat is to 
say, an heir, devisee or executor, the proceedings may, with the leave of the 
Court, given after the service of notice in writing on all parties and hearing 
their objections, if any, be continued against the person to whom such interest 
has come, either in addition to, or in substitution for, the person from whom 
it has passed. Let us see now \vliat the application made by Kay nor really 
was, and, what part of the Court’s legal machinery he proposed thereby to put 
in motion. He applied, stating that a warrant of the Court executing the 
Privy Council decree had been issued against him, presumably under s. 259 or 
261 of the Civil Procedure Code, for the surrender by liirn of twenty-four 
Delhi and London Bank shares (paragraph 1 of the petition), [686 j that 
obedience on his part had been obstructed by the circumstance that “ while 
the litigation was going on” he had “transferred the shares to one of his 
- counsel in this case, who has failed to restore them ” (paragraph 2), and he 
therefore prayed that the said person “ might l)e brought upon the record, and 
that execution for the recovery of the said shares may be given against him ” 
(paragraph 3). And in the last paragraph (4) of his petition, Raynor tendered 
and filed in the Court documentary proof that “Goodall holds now the shares 
in suit.” This application purported to be made under s. 244 of the Civil 
Procedure Code. But apart from other considerations showing that s. 244 is 
not applicable to a proceeding of this character, it is suflicient here to observe 
that an application cognizable under that section must he an application 
hetioee?i the parties, that is to say, between the parties arrayed against each 
other as decree-holder of the one part, and judgment debtors or their represen- 
tatives’ of the other. But this is-not such a question. It is a controversy of 
two judgment-debtors inter se, and tlie provisions of s. 244 do not apply to the 
determination of such questions. 

Moreover, the allegations of Raynor were sufficient of themselves to show’ 
that no real or bond fide plea of “ representation ” of him (Raynor) by Goodall 
in the sense of s. 244 (c) w^as raised, or meant to he made in the application ; 
for Goodall is therein described as a limited, temporary transferee or depositary 
Quly — a “holder ” — who “ has failed to restore,” and the documents produced 
in proof are intended to show that the proprietary interest in the scrip never 
passed from Raynor to Goodall, who is a wrong-doer in continuing to hold it. 

This view is further fortified by a consideration of the order issued by the 
Court on this application, and of Goodall’s answer thereto. The Court did 
not call on Goodall to show cause why he should not be made liable under the 
decree as a representative of Raynor ; hut to show cause why he “ should not 
be called upon bo restore the twenty-four Delhi and London Bank shares made 
over to him by Raynor.” To which Goodall replied “ My reply is, that I am 
not, and never was, the custodian of these shares, but their purchaser for 
value.” The question thus raised is not [687] a question between the decree- 
holder and a “representative ” of his judgment-debtor. 

It appears to us that the application was meant to be, and actually was, 
an application on the part of Raynor, praying that, in respect of the scrip, 
restitution of which was being enforced against him, the person to whom 
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some interest in i^, more or less, bad come pending the suit, might, in addi- 
tion to himself, in so far as such interest had passed from him, be brought 
under the operations of the execution proceedings. With the merits of this 
application and the propriety of the order passed on it, we have nothing to 
do. For it is an application under s. 372 of the Civil Procedure Code, and 
an appeal is allowed Ls. 588, (21)J to a person whose objection under it has 
been disallowed. We therefore allow the preliminary objection, and reject 
the application with costs. 

Apphcatio7i refused. 


NOTES. 

Cl. REPdRT OP THIS CASE, INCORRECT:— 

la (1887) 10 All., 97 .at p. 100, the mistakes in the report of this case have been pointed 
out and noted as follows : — 

“...The report of that case contains mistakes which may conveniently bo corrected here. 
The title of the case should b ^ Ooodall v. The Mussoorie Banky TAmited, Raynor not having 
been a party. Both m the judgment and in the statement of facts it is made to appear that 
the Subordinate Judge’s order under revision was passed on Reynor’s application of the 12th 
December 188i! ; and the judgment proceeds to a considerable extent upon the supposi- 
tion that the case was “ a controversy between two judgment-debtors inter se “ and that 
the decree-holder was not a party to it. In point of fact, the order was as above stated, 
passed on the application of the decree-holder the Musoorie Bank, of the 3rd March 1884, 
against Goodall only ; and Reynor’s application of the 12th December 1882, was rejected, 
and not granted, by an order dated the 14th of the same month," 

II. APPLICATION OF S. 244, EXTENT OF— 

B. 244 does not cover cases in which the question is between auction -purchaser and 
judgment-debtor ; — 

In (1908) 30 All., 379 the auction-purchaser was hold to be a representative of the 
judgment-debtor and not of the decree-holder. 

In (1903) 31 All,, 82, P. B., on the same principle, sec. 244 was bald not to apply to a 
case of dispute after confirm atiori of sale, between the decree-holder auction -purchaser and 
the judgment-debtor.] 
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The loth June, 1B85. 

Present : 

Sir W. Comer Petheram, Kt.. Chief Justicp:, and 
Mr. Justice Straight. 


Masuma Bibi and another Plaintiffs 

versus 

The Oolleofcor of Hallia on behalf of the Court of Wards Defendant.* 


Court of Wards — Disquali/ied proprietor — Release of propei^ty from siiperm- 
teudencG of Cuurt — Act XIX of 1873 {N.-W. P, Land-Revenue Act), 

SB. I04>y 195 — Act VIII of 1879 (N.-W. P. Land Revenue Act), s. 20, 

My a female proprietor, brought a suit to recover possession of certain lands which were 


in the hands of the Collector, as manager of the Court of Wards, on the allegations that she 
had placed the property in the hands of the Court some years previously because she was not 
at that time in i position to manage it herself, but that she was now capable of managing 
it, and desired to get it back. The suit was dismissed, and the plaintiff appealed on the 
ground, tnter alia that iuasmuch as she was wot a disqualified proprietor within the 
meaning of Act XIX of 1873 (N.-W. P. Land Revenue Act), the Court of Wards had no 


* First appeal No. 90 of 1884, from a decree of Babu Mri tton joy^ukarii Subordiiuite 
Judge ol Gnazipur, dated the bth February 1884. ^ ^ ’ »auoramate 
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jurisdiction to take the property, and that its possession was merely the result of an arrange- 
ment to which she was a consenting party, and which she now desiredTto terminate. 

Held that, with reference to the provisions of Act XIX of 1873, and Act VIII of 1879 
{N.-W.P. Landt Revenue Acts), the suit as brought was not maintainable, inasmuch as there 
was no evidence that the plaintiff had obtained the [688] previous sanction of the Local 
Government to the release of the property from the superintendence of fee Court of Wards, 
as required by s, 20 of the latter Act. 

Held also that the plaintiff could not be allowed in appeal entirely to change the nature of 
the grounds upon which she alleged herself to be entitled to claim relief, and that hence she 
oould not now raise the plea that the Court of Wards, in taking the property under its 
management, had acted without jurisdiction. * 

The expression “ Local Government” in ss. 194 and 195 of Act XIX of 1873, and a. 20 
•of Act VIII of 1879, means the Lieutenant-Governor of the North-Western Provinces. 

The plaintiffs in this case, Masuma Bibi and Nawab Ahmad Hasan Khan, 
sued the Collector of the Ballia district, as Manager on behalf of the Court of 
Wards, for possession of an estate called taluqua Sunwani and of certain 
houses. It was alleged in the plaint that the property in suit belonged to the 
plaintiff, Masuma Bibi ; that, not being competent to manage her property, 
she had, in 1869, made the whole of it over to the Court of Wards ; that the 
"management of the property by the Court of Wa^-ds had not proved bene- 
ficial to it ; that Masuma Bibi had therefore transferred the taluqua and 
the houses to Nawab Ahmad Hasan Khan, by an oral gift, made 
in October 1882 ; that Masuma Bibi had applied to the Board of Revenue 
to confirm the gift, but that authority had declined to do so ; that Nawab 
Ahmad Hasan Khan was qualified to manage the property ; and that therefore 
there was no longer any necessity for the property to remain under the 
management of the Court of Wards, The Collector set up as a defence to the 
suit, inter alia, that under s. 205, Act TX of 1873, as amended by Act XII 
of 1879, the plaintiff, Masuma Bibi, was not competent to bring any suit, 
except on behalf of and in the name of the Collector of the district ; that 
Ahmad Hasan Khan had no right to the property, the gift to him being void, 
Masuma Bibi being, under s. 205 of Act XIX of 1873, as amended by 
Act XII of 1877, incompetent to make a gift, and the gift being further 
void under the Muhammadan Law and s. 123 of the Transfer of Property 
Act ; and that “ the property, which has been taken under the management 
of tke Court of Wards, under s. 194, clauses (a) and (g). Act XIX of 1873, 
cannot be released from its superintendence without the sanction of the 
Local Government,— s. 195, Act XIX of 1873, as amended by s. 20, 
[689} Act XII of 1879.” At the hearing of the case it was contended for the 
defendant that under s. 241 {k) of Act XIX of 1873, the Civil Courts had no 
jurisdiction to entertain the suit. The lower Court held that the suit was 
cognizable in the Civil Courts ; that the plaintiff, Ahmad Hasan Khan, had no 
title to the property ; and therefore could not maintain the suit ; and that the 
plaintiff, Masuma Bibi, would be entitled to recover possession of the property, 
if she could show the Court of Wards had committed waste. On this last 
point, it held that there was no proof that the Court of Wards had committed 
waste, and it therefore dismissed the suit. 

The plaintiffs appealed to the High Court. The second ground of appeal 
was as follows : — “ Because, appellant, Masuma Bibi not being a ‘disqualified 
proprietor,’ the assumption of management by the Court of Wards did not 
^disable her from dealing with her property in the manner adopted by her.” 

Mr. r. Conlan, and Mr. C. II. Hill, for the Appellant. 


4 all.— 60 
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Mr. (}. E, A, fioss and the Senior Government Pleader (Lala Juala Prasad)^ 
for the Respondent, 

Petberam, C.J. — I am of opinion that this appeal should be dismissed aa 
it stands. This was a suit brought by Masuma Bibi and Nawab Ahmad 
Husain Khan t^^ recover possession of the property which, at the time when 
the suit was instituted, was in the hands of the Collector as Manager 
of the Court of Wards. The suit was brought on a statement that the 
plaintiff, Masuma Bibi, had placed the property in the hands of the Court 
of Wards some years ago, and had done so because she was not in a 
position to manage the property herself. She alleged that the Court had 
managed the property badly, and that its condition had become worse, and 
that she, having given it to her grandson, was now capable of managing it,, 
and desired to get it back. Upon this state of things the case went to trial, 
and the plaintiff gave no evidence. The defendant did give some evidence, of 
which it is not necessary to say more than that its effect was to show that 
the estate had been managed properly. If this is the true state of things, and 
the plaintiff did hand over the property to the Court of Wards, and the property 
could be so handed over, I am [890] of opinion that the action could not be 
maintained with reference to the provisions of Act XIX of 1873 and Act VIII 
of 1879. If she could hand over the property, it could only be on the ground 
that she, as a female, was incapable of managing it properly herself, and it 
would be necessary that she should be deemed incapable of the management 
by the Local Government, which, in my opinion, means the Lieutenant- 
Governor. The statement of claim was all that she put before the Court, 
and that says that she herself made over the property to the Court of Wards, 
and therefore she must have satisfied the Lieutenant-Governor that she was 
incapable of managing it. Then we come to s. 20 of Act VIII of 1879. 
The suit was in the form of an action for ejectment, and it is said that 
the Court of Wards properly had charge of the property, but was now desirous 
to release it to the persons entitled to it. Section 20 of Act VIII of 1879 
enacts, by way of proviso to s. 195 of Act XIX of 1873, giving the Court power 
to release property under its management, that “ the property of a proprietor 
who has been held disqualified under the same section l(s. 194), cl. (a), cl. (e), 
cl. (f), or cl. {g)] shall not be released from the superintendence of tlie Court 
of Wards without the previous sanction of the Local Government.” Now 
there is no evidence of this sanction having been obtained, and I am therefore 
of opinion that the suit as brought and the appeal must both bo dismissed. 

It has been suggested during the argument before us that Masuma Bibi 
may be entitled to bring the action upon a different ground altogether, which 
is that this is property which the Court of Wards had no jurisdiction to take, 
that the Court’s possession was merely the result of an arrangement to which 
the plaintiffs were consenting parties, and which they now desire to terminate. 
If this view is correct, and it is not necessary for me to express any opinion 
upon that point, they would be entitled to get back the property. But they 
cannot do so in the present suit. They cannot, now at least, contend that the 
Court of Wards should be compelled to release the property. Whether it was 
legally under the Court’s management or whether the defendant-vendee is 
legally in possession, we need not now decide. The appeal is dismissed 
with costs. 

[691] Straight, J. — I concur in what has fallen from the learned Chief 
Justice, but 1 wish to add that the main ground upon which I hold that this, 
appeal should be dismissed is, that the case which is now put forward by 
Mr. Hill, the nature of which was shadowed forth by the second plea in the 
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memorandum of appeal, is not the case upon which his# client came into 
Court, or that which is presented on the face of the plaint. It is an entirely 
new case which has been stated in this Court for the first time in appeal, and 
raises an issue, which necessarily was not considered by the Court below, 
nor did the plaintiff give any evidence in support of it. ^ 

Under such circumstances, I do not consider that we should allow the 
plaintiff in appeal entirely to change the nature of the grounds upon which 
she alleges herself to be entitled to relief, and for this reason I concur in 
dismissing this appeal with costs. 

Appeal dismissed. 


[ 7 All. 691 1 

The 2nd February^ 1885. 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 


Debi Prasad Plaintiff 

vei'sus 

liar Dayal Defendant."^ 

Occupancy tenant— Sxiit for ejectment — Act by tenant inconsistent loith purpose 

for which land was let — Mortgage of occupancy -holding — Cancelment of 
mortgage before institution of suit for ejectment — Act XII of 1881 
{North-Western Provinces Pent Act)^ ss. .9, 93 (6), 149. 

An occupancy tenant made a usufructuary mortgage of his holding, and afterwards had the 
land and the mortgage deed returned to him, and the mortgage was cancelled. Subsequently, 
the landlord instituted a suit for ejectment, on the ground that by the mortgage the tenant 
had committed an act inconsistent with the purpose for which the land was let, within the 
moaning of Act XII of 1881 (N.-W. P. Rent Act), s. 93 {b). 

HM by Oldfield, J., that, apart from the question whether executing a mortgage of 
his holding was an act within the meaning of s 93 (6) of the Rent Act, the mortgage having 
been cancelled, there was no cause of action left, and the penalty should not be enforced, 
with reference to s. 149. 

Held by MaHMOOD, J-, that the occupancy tenure could not be brought to an end except 
on grounds clearly provided by the law ; and the execution of the mortgage, though illegal 
and void, was not “ any act or omission detrimental to the land ” or “ inconsistent with the 
purpose for which the land was let ” within the meaning of s. 93 (6) of the Bent Act, and 
furnished no ground for ejectment. Qoiml Pandey v. Parsotam Das, I. L. R., 5 All., 121, 
and Naih Ram Singh v. Miirli Dhar, 1. L, B., 4 All., ^371, referred to. 

16923 Also Per MAHMOOD, J. — The terms of s. 93 (6) of the N.-W. P. Rent Act apply, 
exempli gratia, to cases in which land is given to a tenant for purposes of cultivation, and is 
used by him for building or other purposes. 

This appeal was heard under s, 551 of the Civil Procedure Code. It appeared 
that an occupancy-tenant made a usufructuary mortgage of bis holding, and the 

* Second Appeal No, 88 of 1885, from a decree of G. J. Nicholls, Esq., District Judge of 
Azamgarh, dated the lOth September 1884, affirming a decree of Babu Jagmohan Singh, 
Deputy Collector of Azamgarh, dated the 21st July 1884. 
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zamindar instituted a suit for ejectment, on the ground that by the mortgage the 
tenant had committed an act inconsistent with the purpose for which the land 
was let, within the meaning of s, 93 (f?) of the North-Western Provinces Kent 
Act (XII of 1881), Prior to the institution of the suit, however, the tenant had 
the land and tb^ mortgage-deed returned to him, and the mortgage was 
cancelled. The Court of First Instance and the Lower Appellate Court 
dismissed the suit. The plaintiff appealed to the High Court. 

Munshi Kashi Prasad, for the Appellant. 

The Bespondent was not represented. 

014field, J. —There is no case for appeal. Apart from the question 
whether executing a mortgage of his holding was an act within the 
meaning of s. 93 (h) of the Rent Act, on which it is not necessary to express 
an opinion, the finding is that the mortgage has been canoolled, and there is 
no cause of action left, and the penalty should not be enforced, with reference 
to s. 149. The appeal is dismissed. 

Mahmood, J. — I concur in the order proposed by my learned brother 
Oldfield, and I am anxious to„ state my reasons for doing so, because I am 
aware of several cases in which an occupancy- tenancy has been brought to an 
end on account of erroneous views prevailing in the Mufassal Courts in regard 
to the meaning of cl. 93 of the Rent Act. But assuming that the use of 

land by an occupancy-tenant in a manner inconsistent with the nature of 
his lease would put an end to his tenure. I am of opinion that the execution of 
a mortgage, such as that in the present case, is not “ any act or omission 
detrimental to the land in his occupation, or inconsistent with the purpose 
for which the land was let.” Under s. 9 of the Act, occupancy-rights 
cannot be transferred ; and I have before now said in Gopal Pandey v. 
Parsotam Das, I. L. R., 5 All., 121, that [693] the term “transfer” as 
used in the section includes all kinds of mortgage, and hypothecation 
amongst others, and that the mortgage, being prohibited, is null and 
void. In this case we have a usufructuary mortgage, and this comes 
within the principle of the ruling of the Full Bench in Naik Bam 
Singh v. Murli Dhar, I. L. R., 4 All., 371. For the same reason, the mortgage, 
being Illegal, would have no effect as against the zamindar, being a trans- 
action Disposed to the policy of the statute. What s. 93 (6) means by “any 
act or omission detrimental to the land ” in a tenant’s occupation, “ or in- 
consistent with the purposes for which the land was let,” may be thus 
illustrated. If an acre is given to a tenant for the purpose of cultivation, and 
he curns it into a tank, or builds upon it, that, in the view of the law, is an 
act “ inconsiste.nt with the purpose for which the land was let.” But the 
execution of a mortgage, as in the present case, is not such an act. It would 
be illegal and void, but it would furnish no ground for ejectment. The Act does 
not give authority to end a tenure on any grounds other than those mentioned 
in the statute itself ; in other words, I do not think that the occupancy -tenure 
can be brought to an end, except upon grounds clearly provided by the law. 
The appeal should therefore be dismissed. 

Appeal dismissed. 


NOTES. 

[Following this case, it was held in (1889) 3 2 All., 419 P. B., that mortgage by an 
•occupancy tenant in ypite of the prohibition contained in s. 9 of the Rent Act (XII of 1881), 
tis not an act detrimental to the land and inconsistent with the purpose for which the land 
let, within cl. (6) of s. 9B of the Rent Act in force then. 

(1887) 9 AIL, 244, is a similar decision. See also (188G) 8 All. 467 ; (1887) 10 AIL, 1ft, J 
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FULL BENCH. 

The 2 1 St February, 1885, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice 
Straight, Mr. Justice Oldfield, Mr. Justice 
Brodhurst, and Mr. Justice Mahmood. 


Narain Das aod others Defendants 

versus 

Lajja Bam Plaintiff.^ 

Appeal, abatement of — Death of plaintiff-respondent — No application for 
substitution of deceased's representative — Civil Procedure Code, ss. 368, 

582 — Act XY of 1877 (Limitation* Act), sch. ii. No, 171 B, 

Held by the Full Bench (MAhmood, J., dissenting), that s. 582 t of the Civil Procedure 
Code does not make the provisions of Chapter XXI, relating to the death of a defendant in 
a suit, applicable to the death of a plaintiff-respondent in an appeal, so as to render it 
obligatory on the defendant-appellant to make an application to the Court praying that the 
legal representatives of the deceased be [6941 made parties to the appeal ; and that, where 
there has been no such application, the appeal docs not abate. 

Per Petheram, C.J. — The words “ so far as may be,” in the second clause of the first 
paragraph of s. 682, must bo construed as meaning “ so far as may be necessary to carry 
into effect the remedies contemplated by Chapter XXI.” 

Per mahmood, J., contra, that the object of s. 682 of the Civil Procedure Code is to 
obviate the necessity of repea ting the provisions of Chapter XXT, so as to make them appli- 
cable to appeals, and the words “ appellant” and “ respondent ” as used in the section • 
include both plaintiffs and defendants in an appeal ; that the whole Code maintains the analogy 
between the position of a respondent and that of a defendant for the purposes of being 
impleaded and brought before the Court : that Chapter XXI applies to cases where a plaintiff- 
respondent has died ; and that, in such a case, and where no application has been made, 
within the period prescribed therefor, praying that the legal representatives of the deceased 
be made parties in his place, the appeal abates. 

Also per MAHMOOD, J. — The word “ defendant” as used in art. 171 Bof the Limitation 
Act (XV of 1877) must be taken to* include a respondent, whether plaintiff or defendant 
in the suit. 

Lakshmihai v. Balkrishna, I. L. R., 4 Bom., 654 ; Rajmonee Daheew. Chunder Kant 
Sandel, I. L. R., 8 Cal., 440, and Bai Javer v. Hathising Kesrising, I, L. R., 9 Bom., 66, 
referred to. 

• Second Appeal No. 634 of 1884, from a decree of C. P. Hall, Esq., District Judge of 
Bareilly, dated the 1st February 1883, modifying a decree of Maulvi Muhammad Abdul 
Qayum Khan, Subordinate Judge of Bareilly, dated the 6th September 1882. 

t t Sec. 68a : — The Appellate Court shall have, in appeals under this chapter, the same 
powers, and shall perform as nearly as may be the same duties, 
Appellate Court to have as are conferred and imposed by this Code on Courts of original 
same powers as Courts of jurisdiction in respect of suits instituted under Chapter V ; and, 
original jurisdiction. in Chapter XXI, so far as may bo, the words “plaintiff,” “defend- 

ant *’ and “suit” shall be held to include an appellant, a 
respondent and an appeal, respectively, in proceedings arising out of the death, marriage or 
insolvency of parties to an appeal. 

The provisions hereinbefore contained shall apply to appeals under this chapter so for 
as such provisions are applicable.] 
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This was a reference to the Full Bench by Petheram, C. J., and DUTHOIT, J., 
arising out of the following facta. One Lajja Earn brought a suit against 
certain persons in the Court of the Subordinate Judge of Bareilly. The Sub- 
ordinate Judge dismissed the suit, and the plaintiff appealed from his decree 
to the District Juj^ge. The District Judge altered the decree, and thereupon the 
defendants appealed to the High Court, making the plaintiff, Lajja Bam, res- 
pondent to the appeal. On the 19th November 1883, the respondent Lajja 
Bam having in the meantime died, the appellants applied to the High Court to 
have the names of the throe sons of the deceased substituted in his place. It was 
alleged in this application that Lajja Bam had died on the 5th June 1883, but 
that the appellants had not received notice of his death until sixty days after 
it had taken place. On this application, an order was made directing notices 
to issue to the sons. These notices were returned unserved, as those persons 
were minors. On or about the 2l8t January 1884, the appellants applied to 
the High Court that the minor sons of the deceased respondent should be 
substituted for him, and their mother appointed guardian ad [69d] litem. 
On the 14th February 1884, the High Court made an order directing that the 
minors should he brought on thd record under the guardianship ad litem of 
their mother, and that notice should issue to her. Notice was accordingly 
issued to the mother of the minors. On the 5th March 1884, she made an 
application on behalf of her minor sons, in whicli she stated that Lajja Bam 
had died on the 2nd June 1883, and prayed that, as the application of the 
appellants for the substitution of his legal representatives as respondents had 
been made after the time allowed by law, and the appeal had in consequence 
abated, the appeal should be dismissed. She subsequently supported this 
application by an affidavit showing that the appellants were aware of the 
death of Lajja Bam on the 5th June 1883, and that their statement to the 
contrary was unfounded. At the hearing of the appeal, it was contended on 
behalf of the respondents that the appeal had abated, the application for the 
^substitution of their names not having been made within the time allowed by 
law, and there being no sufficient cause for not making the application within 
such time. The Divisional Bench (Petheuam, C. J., and DuTHOIT, J.) 
hearing the appeal referred the matter to the Full Bench, the order of 
reference being as follows : — 

“We refer to a Full Bench the following question: — Assuming for the 
purposes of argument that there has been no valid application within the 
period prescribed therefor, specifying the name, description, and place of abode 
of any person whom the appellants allege to be 4: he legal representative of the 
deceased respondent Lajja Bam, and that the appellants had not sufficient 
cause for not making the application within such period, has the appeal, or 
has it not, abated ? ” 

Babu Dwarka Nath Banerji, and Babu Jogindro Nath Ghaudhri for the 
Appellants. 

Munshi Haniiman Prasad^ for the Bespondent. 

The following judgments were delivered by the Full Bench : — 

Petheram, C. J. — This reference raises the question whether, in the case 
of an appeal by the defendant from the decree, the provisions of Chapter XXI 
of the Civil Procedure Code, with reference to the death of a defendant in a 
suit, are made applicable by s. 582 [696] of the Code, so as to render it obli- 
gatory on the defendant-appellant to ascertain who are the personal represen- 
tatives of the deceased plaintiff, and to make them parties to the suit ; and 
whether, if he does not do so, the appeal abates. 
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In order to answer this question, it is necessary to examine the provisions 
of Chapter XXI, and to ascertain whether they can have any application to 
such a state of things. Sections 363, 364, 365, 366 and 367 relate to cases in 
which the plaintiff has died, and provide a machinery by which, when this 
has happened and the remedy survives, — e., when his est^ite is entitled to 
the amount claimed — his personal representatives, or, in other words, the 
persons entitled to receive and give a receipt for the debt or damages, shall 
make themselves parties to the suit before it can proceed. These provisions are 
for the protection of the defendant, to ensure that the payment by him shall 
be made to the proper person, and that no future claim shall he made against 
him in respect of the same matter. Section 368 provides for the deatJ^i of the 
defendant, where the cause of action survives, and provides a machinery by which 
a plaintiff who has made a claim and brought an action against a person who 
has died pending the suit, may enter the name of some person who represents 
the property of the defendant, in the place of the name of the original defend- 
ant, and with, a view] of ultimately getting execution against the property of 
the deceased in the hands of the new defendant. The object of this legislatioii 
is obvious. The plaintiff by his suit seeks t(? recover something, and it would 
be ridiculous for the suit to proceed unless there was some person from whom 
the subject-matter of the suit could be recovered. 

The question then is — Are these provisions applicable to the case of a 
defendant-appellant, who claims no debt or damages, but only to have a decree 
which has been passed against him reversed ? In my opinion they are not. 
All the provisions of Gliapter XXI relate to the addition of parties by the 
plaintiff, who would have the means of knowing who were the proper persons 
to add, and who, for the reasons I have before stated, is bound in the interests 
of justice to make the additions. But none of these reasons relate to the case 
of a defendaot^appellant who did not set the litigation on foot, and is only 
interested in getting rid of the decree against him. 

C6J97] It appears to me, therefore, that the words “ so far as may be ” in 
s. 582 must be construed as moaning “ so far as may be necessary in order to 
carry into effect the remedies contemplated by Chapter XXI.” And this view 
appears to me to be strongly supported by the terms of the Limitation Act. 
Art. 171 of sell, ii of that Act prescribes a period of limitation for applications 
made under s. 363 or s. 365 of the Civil Procedure Code, and this period runs 
from ** the date of the plaintiff’s or appellant' s death.” Now ss. 363 and 365 
relate to the death of a plaintiff. Then art. 171 B provides the limitation 
period for applications, under s* 368 of the Code, “ to have the representative 
of a deceased defendant made a defendant,” and this period runs from “ the 
date of the defendant's death.” Now, if the contrary opinion to that which I 
hold were correct, this provision would correspond with the other, and the 
period would run from “ the date of the defendant's or respondent' s death.” 
But we find that the Legislature has taken care to say nothing of the sort; 
nor, in my opinion, could it have been said without results which would be not 
only meaningless but mischievous. For these reasons, ray answer to the 
reference is in the negative. 

Straight, J. — At the hearing of this reference I was disposed to think that 
the question put by it ought to be answered in the affirmative. But a more 
careful consideration of the terms of s. 368 of the Civil Procedure Code has 
brought my mind to the opposite conclusion. The whole question which we 
have to consider is whether, in a case where a plaintiff-respondent has died, 
and the defendant-appellant has failed to make an application that the name 
of the plaintiff's legal representative be entered on the record as respondent in 
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his place, the appeal, in consequence of such failure, abates. It will, I 
presume, he generally conceded that a rule so stringent as one laying down that 
in certain circumstances an appeal shall abate, must be strictly construed. 
Now, 8. 308 provides that “ when the plaintijS fails to make such application 
within the perio^ prescribed therefor, the suit shall abate, unless he satisfies 
the Court that he had sufficient cause for not making the application within 
such period.” 7\nd we are asked to read this rule as if it were that ** when a 
defendant-appellant fails to make such application within the period prescribed 
therefor, the [698] appeal sJiall abate, unless he satisfies the Court that he had 
sufficient cause for not making the application within such period.” It is 
important here to notice the manner in which both s. 368 and the existing 
provisions of the Limitation Act have been brought into their present form. In 
Act X of 1877, there was no provision corresponding to that contained in the 
last paragraph of s. 368 of the present Code. That clause was introduced into 
the law of Civil Procedure by s. 60 of Act XII of 1879 ; and the same Act also 
contained provisions amending the Limitation law. By s. 108, the words in 
art, 171 of Act XV of 1877, “or appellant” were added in the first column, 
and in the third, the words “ or appellants” were inserted. Section 682 of Act 
X of 1877 w’as amended by s. 88 of Act XII of 1879, which substituted for the 
first paragraph of the former section the following words : — “ The Appellate 
Court shall have in appeals under this chapter the same powers, and shall 
perform as nearly as may be the same duties, as are conferred and imposed by 
this Code on Courts of original jurisdiction in respect of suits instituted under 
Chapter V, and in ss. 363 and 365 the word ‘ plaintiff ’ shall be held to 
include an appellant.” In other words, it is obvious that, at the time when 
the last clause of s. 368 was introduced, the rule that an appeal should, in 
certain circumstances, abate, was confined to cases in which a plaintiff or an 
appellant or a defendant had died ; and this view is supported by the omission 
in the third column of art. 171B of the Limitation Act, relating to applications 
^ made under s, 368 of the Civil Procedure Code, of any reference to the death 
of a respondent. It therefore appears to me impossible to say that the appel- 
lant in the present case has failed to make the application within the period 
prescribed therefor,” because no period for making such an application is in fact 
prescribed at all ; and, for this reason, I concur with the learned Chief Justice 
in answering the question referred to the Full Bench in the negative. 

Oldfield, J.— 1 am of the same opinion. 

Brodhurst, J. — I am of the same opinion. 

Hahmood, J. - - I regret to say that I have been obliged to come to a 
different conclusion from that of the majority of the Court. It is necessary, in 
the first place, to consider what was [699] the policy of the Legislature in 
passing s. 582 of the Civil Procedure Code. I do not think that I shall be 
violating any rule of judicial etiquette if I say that I am responsible for the latter 
part of the first paragraph of that section, because it was at ray suggestion that 
the Legislature adopted those words, and I mention this circumstance because 
it appears that the principle underlying those words still meets with the appro^ 
val of the Legislature. Now, the meaning of the terms used in the statute 
appears to me clear enough. Chapter XXI relates to proceedings which arise 
out of the death, marriage, and insolvency of parties to a suit. The object of 
8. 582 is to obviate the necessity of repeating the provisions of Chapter XXI, 
so as to make them applicable to appeals. The part of s. 582 which we now 
have to consider is the following : — In Chapter XXT, so far as may be, the 
words plaintiff,* ‘ defendant,’ and ‘ suit,* shall be held to include an appellant, 
a respondent, and an appeal, respectively, in proceedings arising out of the death. 
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marriage, or insolvency of parties to an appeal.’* T confess* that, applying the 
recognized principles of the construction of statutes, I am altogether unable to 
hold that the word appellant” in the passage I have just read means a/;Zam- 
^^jf-appollanfc only, any more than I can hold that by “respondent ” a plaintiff- 
respondent alone is meant. It has been said that the position of a defendant- 
appellant is materially different from that of a p/azw^z^-appelTant in reference 
to the purposes for which Chapter XXI was enacted. I confess that 1 am 
unable to take this view. I understand one of the principles of jurisprudence 
to be this — that no man is entitled to come into Court without some cause of 
action, which means the existence of a right, and some injury or violation of 
that right. But for the purpose of coming into Court, it is necessary for one 
who complains that his right has been violated, to implead those whom he 
accuses. If he cannot do this, his suit will not lie, for tho presumption of law 
is, that everything has been done rightly, or rather rightfully, till the contrary 
is shown. The law does not presume wrong in the conduct of the parties any 
more than in the judgments of the Courts, and it follows that where the 
“injury,” if I may call it so, is a wrong judgment, or a judgment by which a party 
to the suit is aggrieved or injured, it is only going one step more in the same 
[700] direction, and reasoning upon a close analogy, to hold that those against 
whom the proceedings in appeal are taken should be impleaded by the person 
taking the proceedings, that is, the appellant. The - principle of audi alteram 
partem applies equally to suits and to appeals. Indeed, the express provisions 
of s. 553 of the Code leave no doubt in my mind that the provisions prescribed 
for bringing a respondent before the Court are identical with those provided for 
a defendant. It is not only in that section that analogy exists between the 
position of a respondent and that of a defendant for the purposes of being 
impleaded and brought before the Court. The whole Code seems to me to main- 
tain the analogy, which was natural as a matter of drafting, for the purpose of 
obviating unnecessary repetition of rules. And I think I can safely say that 
there is not a single clause in the Qode which, in this respect, distinguishes 
the position of a defendant-appellant from that of a plaintiff-appellant 
or the position of a defendant-respondent from that of a plaintiff-respondent. 
It therefore appears to me that where a defendant against whom a decree has 
been passed, says that the decision is wrong, and appeals against it, he is 
bound, in the first place, to bring the necessary parties before the Court by 
impleading them as respondents, and in the event of the respondent’s death, 
to apply that the name of the legal representative of the respondent be brought 
upon the record. 

As to the difficulty which has been suggested with reference to tho use of 
the word '' defendant ” only, in art. 171B, sch. ii of the Limitation Act, the 
explanation seems to me to be simple. The clause was introduced by s. 108 of 
Act XII of 1879, which also amended the Civil Procedure Code of 1877. The 
reference then to s. 368 of the Code was no doubt to the section of the Code of 
1877 as amended, and the word“ defendant ” was no doubt to be interpreted in 
the sense of that section. But by the passing of the present Code, Act XIV of 
1882, the word “ defendant ” as used in the clause of the Limitation Act must, 
by reason of the second paragraph of s. 3 of the Code, be understood in the sense 
in which it is used in s. 368 of the present Code, which must, of course, 
for the purposes of proceedings in appeal, be read with s. 582. The word 
“defendant ’’therefore, as it occurs in art. 171B of the Limitation Act, 
must be taken to include a respond- [701] ent. and there is nothing to suggest 
that any distinction is intended between a plaintiff and a defendant- 
respondent. Now, there is one more consideration in favour of my view. 
There is nothing, either in the Civil Procedure Code or in the Limitation Act, 
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which provides for? or imposes fche duty on, the legal representative of a deceased 
respondent; (whether plaintiff or defendant in the original suit) to apply to the 
Court for having bis name placed on the record in substitution for the deceased 
party. It is unnecessary to determine whether such an application could be 
entertained, and,, if so, what limitation would govern such an application. The 
Bombay Court in Lakshmihai v. Balkrishna, I. L. R., 4 Bom., 654, held that no 
such application should be made against the wish of the appellant ; but, be 
that as it may, the question remains how an appeal is to proceed when the 
defendant-appellant fails or declines to make such an application as is contem- 
plated by 8. 368, to bring some one upon the record to represent the deceased 
^Zam^^^*respondent. 1 say, with due deference, that, according to the opinion of 
the majority of the Court, there can be only two alternatives — either the appeal 
must be heard and determined in the absence of the opposite party, or it must 
I'emain for ever upon the appellate file without being subject either to dismissal 
or to abatement. But it seems to me that the Code contemplates no such 
results, and a close comparison of the language of s. 682, as it stood in the 
Code of J877, with the amendments introduced by s. 88 of Act XII of 1879, 
and again with the language of^he section as it stands in the present Code, 
goes to support my view, 

I am consequently of opinion that, under the circumstances contemplated 
by the present reference, the appeal would abate, and that the answer which 
we should give is the affirmative. I may add in conclusion that, among the 
cases cited during the argument, I regard Lakshmihai v. Balkrishna, 1. L. R., 
4 Bom., 654, and Rajmonee Dabeev. Chmider Kant Sandel, I.L.R., 8 Cal., 440, 
as authorities supporting the view which I have expressed, and I do not regard 
the decision of the Bombay Court in Bai 3 aver v. Hathising Kesrising, I. L. R., 
9 Bom., 66, as inconsistent in principle with what I have said. 

NOTES. 

[See Notes under 7 All., 734, infra. 'I 


[702] APPELLATE CIVIL. 

The 23rd February, 1885. 

Present: 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Ganga Din and others Defendants 

versus 

Khushali Plaintiff.^ 

Execution of decree — Imperfect attachment of immoveabe property — Private 
alienation after such attachment not void — Civil Procedure Code^ 
ss. 274, 278, 295 sch. IV., No. 141. 

A judgment-debtor whose property had been attached in execution of a money decree, 
sold the property, and out of the price paid into Court the amount of the decree, and prayed 

* Second Appeal No. 3‘29 of 1884, from a decree of A. Sells, Esq., District Judge of 
Oawnpore, dated the 20th December 1883, affirming a decree of Moulvi Farid-ud-din, 
Subordinate Judge of Cawnporo, dated the 26th Juno 1883. 
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ihBLt the attachment might be removed. While the attachment wa§ subsisting, and prior 
to the sale, the holders of other money decrees against the same judgment-debtor preferred 
applications, purporting to be made under s. 295 of the Civil Procedure Code, and praying 
that the proceeds of the sale of the property might be rateably divided between themselves 
and the attaching creditor. The Court refused to remove the attachment until these credi- 
tors had been paid. It was found that the sale by the judgment-debtor vfsiB a, bond fide 
transaction, entered into for valuable consideiation. 

Heldf that, inasmuch as no order for attachment of the property was passed in favour 
of the decree-holders in manner provided by s. 274* of the Civil Procedure Code, their claims 
were not entitled to the protection conferred by s. 2761- against private alienations of property 
under attachment ; that these claims were not enforceable under the attachment yvhich was 
made ; that the sale by the judgment-dobtor was valid ; and that execution of the decrees 
could not take plao«. 

Per MaHMOOO, J. — That s. 276 of the Civil Procedure Code, being a restriction of 
private rights of alienation, should be strictly construed; that before property can be 
subjected bo such restriction, there mu'^t be a perfected attachment; that the orders passed 
under s. 295 did not amount to such attachment ; and that, even assuming them to amount 
to such attachment, they, not having been duly inthnated and notified, could not make the 
prohibition of s. 276 applicable to the case. Mahadeo Diibey v. Bhola Nath Dichtt, I. L. R., 
5 All., 86; Anand Lall Dassv. Jullodliur Shaw, 14 Moo. I. A., 548 ; Ramestvar Sinqh v. 
^Ramtanu Ohose, 4 B. L. R. A. C., 24 , Indro Chunder Baboo v.tDu^ilop, 10 W.R., 264 ; Gobind 
Singh v. Zalim Singh, I. L. R., 6 All., 83, and Gumani v. Hardwar Pandey, I. L. R., 3 All. 
698, referred to. 

Alsojjfi’' MaHMOOD, J. — While s. 295 of the Code gives a special right to judgment 
creditors as distinguished from simple creditors, it is an essential condition precedent to 
the exorcise of that right that there should bo a sale in execution, and that its result should 
appear in assets realized by the sale, and therefore, until the sale bakes place, no such 
right can be enforced. BisJien Chundef Surma Chowdhry v. Mun Mohinee Dabee, 8 W. R., 
501, referred to. 


£703] One Manni Ram, the holder of a decree for money against one Ghhubba, 
dated the 17th May 1881, applied on the 19th August 1881, for the attachment 
and sale in execution of the decree of certain immoveable property belonging 
to his judgment-debtor, and an order for the attachment of the property was 
made in September following. On the 3rd January 1882, Ghhubba executed a 
deed of sale of the property in favour of Khushali, the plaintiff in this suit, and, 
out of the price paid for the property, paid into Court the amount of Manni 
Barn’s decree, and prayed that^the attachment might be removed. The Court 
executing the decree refused to remove the attachment until the holders of 
certain other money-decrees against Ghhubba had been paid. One of these 


* [Sec. 274 ; — If the property be immoveable, the attachment shall be made by an order 
. T • prohibiting the ludgraeiit-debtor from transferring or charging 

Attachment ol immovo- property in any way, and all persons from receiving the 

able property . same from him by purchase, gift or otherwise. 

The order shall be proclaimed at some place on or adjacent to such property by beat of 
drum or other customary mode, and a copy of the order shall be fixed up in a conspicuous 
part of the property and of the Court-house. 

When the property is land paying revenue to Government, a copy of the order shall also 
be fixed up in the office of the Collector of the District in which the land is situate ] 


t[Sec. 276 : — When an attachment has been made by actual seizure or by written order 
duly intimated and made known in manner aforesaid, any 
Private alienation of pro- private alienntion nf the property attached, whether by sale, 
petty after attachment to gift, mortgage or otherwise, and any payment of the debt or 
be void. dividend, or a delivery cf the share, to the judgment-debtor 

during the continuance of the attachment, shall bo void as 
ugainst all claims enforceable under the atcachment.} 
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decree-holders, Ganga Din, had, on fche 31st August 1881, after Manni Rana had? 
applied for the attachment and sale of the property in execution of his 
decree, preferred an application, purporting to be made under s. 295 of the Civil 
Procedure Code, and praying that the proceeds of the sale of the property 
might be rateably divided between him and Manni Ram, the attaching creditor. 
The other decree* holders had subsequently made similar applications. In 
consequence of the Court’s refusal to release the property from attachment, 
Khushali brought this suit against the decree-holders in question to have it 
declared that the sale to him was valid, and that the property was not liable 
to be sold in execution of their decrees. 

Both the lower Courts concurred in decreeing the claim, holding that the 
deed of sale executed by Chhubba was a valid transaction ; that it conveyed 
all his rights in the property ; that therefore the holders of the decrees against 
Chhubba could not treat the property as still his ; and that consequently 
execution could not take place. 

The defendants appealed to the High Court, contending (inter alia) that 
the sale-deed executed by Chhubba on the 3rd January 1882, was invalid, with 
reference to the provisions of s. 27^ of the Civil Procedure Code. 

Pandit Ajudhia Nath and Munshi Szikh Ram^ for the Appellants. 

Munshi Hanuman Prasad and Pandit Bishamber Nath, for the Respondent,. 

[704] Oldfield. J. — The bond fide character of the sale to the plaintiff 
of the property in suit on the part of Chhubba, the judgment-debtor of the 
appellants, has been found by the Lower Appellate Court, and is not open to 
the objections taken in appeal. 

The question that remains for determination is whether, at the time of 
the sale to the plaintiff, the property was under attachment in execution of the 
appellants* decrees, and, under the provisions of s. 276 of the Civil Procedure 
Code, the sale to the plaintiff is void as against the appellants* claims under 
their decrees. 

It appears that the property had been attached on the application -of one- 
Manni Ram in execution of his decrees against Chhubba on the 17th May 1881, 
and some of the appellants who held decrees against Chhubba applied to attach 
the property in execution of their decrees while the attachment under Manni 
Ram’s decree was subsisting and prior to the auction-sale ; and further asked 
that, under s. 295 of the Civil Procedure Code, the proceeds of the sale mighk 
be rateably divided among the decree-holders. No order, however, for attach^ 
ment was made, as required by the provisions ois. 274, on their applications. 

Now, 8. 276 provides that when an attachment has been made by actual 
seizure or written order duly intimated and made known in the manner afore- 
said (that is, as required by s. 274), any private alienation of the property 
attached; whether by sale, gift, mortgage or otherwise, during the continuance 
of the attachment, shall be void as against all claims enforceable under the* 
attachment. 

What is here contemplated is the protection of claims which are enforceable 
under an attachment made according to the provisions in s. 274, — that is, in 
the case of immoveable property, which is that in dispute here, by written: 
order duly prohibiting the judgment-debtor from transferring or charging the- 
property in any way, and all persons from receiving the same from him by 
purchase, gift or otherwise, the order being proclaimed by beat of drum, and 
in other manner as directed by the section ; and, with reference to the form 141 
in sch. iv of *he Act, the particulars of the claim of the attaching creditor musk 
be set out in the proclamation. 
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It is the claim of the attaching creditor who has made^the attachment set 
out in the order of attachment which is enforceable [705] under the attachment, 
and which is protected ; and to enable creditors to have the advantage of an 
attachment there must be separate attachments in each case by written order 
duly intinaaied and made known as required by s. 274, giving the particulars 
of the claims of the attaching creditors. * 

The reason is obvious, to enable those dealing with the property to become 
acquainted with the claims which are protected by the attachment. 

For instance, as in this case, a person buys property with the knowledge 
of the attaching creditor’s claim, which he satisfies, but it would be inequitable 
to make him liable for claims which wore not promulgated at the attachment, 
and of which he knew nothing. 

The plaintiff has satisfied the claim of Manni Bam, and is in a position to 
resist the sale of the property to satisfy the claims of the appellants, which, 
for the reasons given, are not claims enforceable under the attachment which 
was made. 

The appeal is dismissed with costs. 

Mahmood, J. — Five pleas have been raised in appeal ; but wlien I first 
beard what these w^ere, I was convinced, — and I adhere to the opinion — that 
-the last four are not such as could properly be entertained at this stage, since 
they only raise questions as to the evidence and as to the merits of the case. 
Both the Courts have found that the sale-deed of the 3rd January 1882, now 
in question, was entered into bond fide for valuable consideration, and conveyed 
the vendor’s rights in the property, and that no fraud, collusion or mala fides 
of any kind had been established. So far as regards this part of the case, we 
cannot interfere with the decrees of the lower Courts. There is, however, one 
part of the appeal — that brought forward by the first plea — which raises a 
question of law, namely, whether, even assuming the deed to have been a bond 
fide document, it was not void with reference to the provisions of s. 270 of the 
Civil Procedure Code. Before entering upon this question, I wish to observe’ 
that all the decrees held by the present defendants are simple money-decrees. 

Now, in passing any judgment in connection with the construction to be 
placed on s. 276, it is important to refer to an earlier section in the Code — 
s. 274, — which provides for the attachment [706] of immoveable property, 
when it is the first step Jn execution of a simple money-decree against the 
person owning the property. It is as follows : — ‘ If the property be immove- 
able, the attachment shall be made by an order prohibiting the judgment-debtor 
from transferring or charging the property in any way, and all persons from 
receiving the same from him by purchase, gift or otherwise.” This section 
corresponds to s, 235 of the old Code of 1859, and to the last part of s. 239 
of the same. I wish to refer to these sections because they are interpreted by 
several rulings, to some of which I shall presently refer. Then we have s. 276 
of the present Code, which is the most important provision for the purposes of 
this case. It says : — “ When an attachment has been made by actual seizure 
or by written order duly intimated and made known in manner aforesaid, any 
private alienation of the property attached, whether by sale, gift, mortgage or 
otherwise, and any payment of the debt, or dividend, or a delivery of the share, 
to the judgment-debtor during the continuance of the attachment, shall be void 
as against all claims enforceable under the attacJwient.*' The language of this 
section is practically the same as that of s, 240 of the Code of 1859, the words 
which I have emphasized being added to the present section. Bub notwith- 
standing the change of language, I do not think, so far as the present point is 
concerned, the law has been altered by the present Code. And I say this 
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because my view ia supported by a ruling of the Privy Council which, as I 
understand it, is as much applicable in principle to s. 276 of the present Code* 
as it was to s. 240 of the old Code to which it related. Indeed, the words 
which I have emphasized were most probably inserted in consequence of that 
ruling. But before considering the effect of that ruling, I wish to refer to a 
somewhat recent ‘Pull Bench decision of this Court in Mahideo Dubey v. Bhdla 
Nath Dichitf I. L. R., 5 All., 86. The judgment in that case was delivered by 
my brother STRAIGHT, and concurred in by the rest of the Court, including 
myself. It was there ruled that a regularly perfected attachment is an essen- 
tial preliminary to sales in execution of simple decrees for money, and, where 
there ba§ been no such attachment, any sale that may have taken place is 
not simply voidable, but de facto void. I understand this ruling to apply 
as well to the old as to the present [ 707 ] Code, because a simple money 
claim seems to me as, so to speak, “ floating,” until the attachment of 
some particular property belonging to the debtor fixes the debt to soma 
specific part of the debtor’s property — a fixation which can be effected 
only by making the attachment according to law ; and that I take to 
have been the reasoning of the Full Bench. I now go back to s. 274 
of the Code, in order to bring out the most important question in this case. 
What was the object of the Legislature in enacting s. 274 in these three 
separate paragraphs, and in /jhese specific terms, and what bearing has this object 
upon the question now before us? Section 274 provides for the attachment 
of immoveable property. The attachment is to bo made in certain particular 
ways, and one important direction is, that notice be given not only to the 
judgment-debtor not to alienate the property, but also to the 'public not to 
accept any alienation from him. The object of the provisions is two-fold ; and 
this view of the matter is supported by the provisions of s. 644 when considered 
with the fact that No. 141 of the fourth schedule of the Civil Procedure Code 
correctly provides an exact form to be employed for the purpose of carrying 
out the requirements of s. 274. It says: — “Whereas you (the judgment- 

"debtor) have failed to satisfy a decree passed against you it is ordered 

that you be, and you are hereby, prohibited and restrained, until the further 
order of this Court, from alienating the prope'^ty specified in the schedule 
hereunto annexed, by sale, gift or otherwise,” — so far the words are a repeti- 
tion of s. 274, — “ and that all persons be, and that they are hereby, prohibited 
from receiving the same by purchase, gift or otherwise.” I have emphasized 
the words hearing upon the prosenc point. Now, it is clear to my mind that 
8. 276 is a distinct interference with private rights of alienating property, and 
I believe it is a fursdamental principle relating to {he interpretation of statutes, 
that where the Legislature interferes in this manner, the provisions enabling 
it to do so must be not only carefully hut strictly construed. Their Lordships 
of the Privy Council in Anand Lall Dass v. Jullodhur Shaw, 14 Moo. I. A., 543, 
in construing the corresponding s. 240 of the Code of 1859 which I have 
already cited, made the following observations The question is whether 
those words — ‘ any private alienation of the property attached, whether by 
sale, gift or [ 708 ] otherwise, shall he null and void ’ — are to be taken in the 
widest possible sense as null and void against all the world, including even the 
vendor, or to be taken in the comparatively limited sense attached to them by 
the Courts in India ? Their Lordships adopt the language of the Chief Justice, 
who, in the judgment of the Court, expresses his opinion that the object was 
to make the sale null and void, so far as it might be necessary to secure the 
execution of the decree, relates toalienatiori which would affect the creditor 
who obtained the attachment. That appears to their Lordships to be the true 
meaning of the section. It could scarcely be held — in fact, it was scarcely 
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maintained in argument — that a sal© made to a bond fide purchaser by the 
vendor co^id be set aside by the vendor himself; the wotds must therefore 
necessarily be read with some limitation. It appears to their Lordships that 
their construction must be limited in the manner indicated by the Chief 
Justice, on the ground that they were intended for the protection oithe creditor 
who had obtained an execution, and not for the protection of aU persons who at 
any future time might possibly obtain execution.” I have emphasized the 
important words, and applying these observations to this case, I must now 
consider whether sucli conditions existed as could invalidate the deed of the 
3rd January 1882. I have already said that a perfected attachment is neces- 
sary to render these restrictions upon private rights effective so as to prevent 
the owner from dealing with his property as he might have donB before 
attachment. In support of this view, I may refer to two cases — Rameswar 
Singh v. Ramtanu Gfiose, 4 B. L. E. A. C.. 24, sand Indro Chunder Baboo v. 
Dunlop, 10 W. R., 264. I need not refer to them at length, but they are 
authorities for the view that before property can he made liable to these 
restrictions, there must be a perfected attachment. They amount practically 
to an enunciation of the same principle as was laid down by this Court in 
Mahadeo Dubey v, Bkola Nath Dichit, I. L. R., 5 All., 86, to which I have 
already referred. 

Now, if a sale in execution of decree, without a previous attachment 
is ab initio void, it follows that a private sale, where there has been no 
such perfected attachment, is valid. Of course, as a matter of logic, the 
truth of a proposition does nob involve the [709] truth of what may be called 
its converse; but in a case of this description, I think that the two proposi- 
tions depend upon the same principle, and t’nat if one of them is true, the 
other must be true also. Indeed, the judgment of my brother TYRRELL in 
Gobind Singh v. Zalim Singh, I. L. R., 6 All., 33, goes almost a greater length 
to support my view ; for there the private alienation by the judgment-debtor, 
though made during the subsistence of a valid attachment, was upheld, on the 
ground, that although the interests of the auction-purchaser, who sought to 
avoid the private alienation, originated in an attachment made in execution 
of the same decree, yet as the former attachment had been infructuous, and 
the latter attachment, which resulted in the auction-sale, was made subsequent 
to the private alienation, such alienation could not be avoided by such 
auction-purchaser. 

In connection with this part of the case, if it could be shown that the 
present defendants had by reason of their applications obtained a valid and 
perfected attachment in execution of their decrees before the sale of the 3rd 
January 1882, there would be no diHiculby. But I concur in the reasoning of 
my brother OLDFIELD in Guviani v, Ilardivar PandeyJJj, R., 3 All., 698, where 
he held that the prohibition provided by s. 276 could not have effect unless 
there had been a regular attachment, and that an alienation made after attach- 
ment not “ duly intimated and made known ” as required by s. 276. would not 
be vitiated. The rule seems to me to rest upon a foundation similar in principle 
to the equitable doctrine of ''notice ” when applied to bond fide transferees for 
value. And applying this rule to the present case, it has to be considered 
whether the application made by Ganga Din on the Slst August 1881, and the 
order passed thereon, amounted to such an attachment as my brother OLDFIELD 
had in view in the case which I have just mentioned. There can be no doubt 
that neither the application nor the order amounted to such an attachment. 
The application was made under s. 295, and so were the other subsequent 
applications by the decree-holders— the defendants in the present litigation. 
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That section provides for the state of things which was formerly met 
by SB. 270 and 271 of the Code of 1869. The provisions of the former 
of these sections, which gave priority to the [710] attaching creditor for 
satisfaction of his decree as against other decree- holders, have not re-appeared 
in R, 295 of the present Code ; the material effect of the change, so far as this 
point is concerned, being that, whilst under the old Code the first attaching 
creditor was to be paid in full, and the others rateably, under the rule of 
distribution provided by the present Code, no such priority exists, and any 
decree-holder who applies to the Court is entitled to participate rateably, 
subject, of course, to the other rules provided by the section. The substantial 
provisions of s. 271 of the old Code have, however, re-appeared in an amplified 
form, in' s. 295 of the present Code, and whatever the change of law may have 
been in other respects, the principle, so far as the matter now under con- 
sideration is concerned, has certainly undergone no change. I can explain 
this in the best manner by quoting another passage from the judgment of the 
Lords of the Privy Council in the case which I have already cited ; — ‘ Reference 
has been made to s. 271, which is to this effect — ‘ If, after the claim of the person 
on whose application the property was attached has been satisfied in full from 
the proceeds of the sale, any surplus remain, such surplus shall be distributed 
rateably amongst any other persons who, prior to the order for such distribution, 
may have taken out execution of decrees against the same defendant, and not 
obtained satisfaction thereof.’ This section only applies where there has been a 
judicial sale, and appears to their Lordships to have little or no bearing on the 
question in the present case, wiiich is, whether or not, under the circumstances, 
a private sale was valid.” 

Now, reading s. 295 of the present Code in the light of these observations, 
there can be no doubt that whilst the section gives an especial right to judg- 
ment-creditors as distinguished from simple creditors, it is an essential condi- 
tion precedent to the exercise of that right that there should beasale in execution, 
that its result should appear in assets realized by the sale, and so, until the sale 
takes place, no such right can be enforced. Now the first Court, in ^dealing 
with the defendant’s application, issued no proclamation under s. 274 : no order 
was passed prohibiting tlie judgment-debtor from alienating the property. The 
public were not warned against accepting a conveyance from the judgment-debtor, 
and under those circumstances there was neither a perfected attachment nor 
[711] any such prohibition as could render s. 27G applicable to the case. In 
support of what I have just said, I may mention the case of Bishen Chunder 
Surma Chowdhry v. Mun Mohinee Dahee, 8 W. R., 501, in which it was held that 
s. 270 of the old Code, corresponding to a part’ of the present s. 295, did not 
apply to a case in which property bad not been sold in execution of a decree. 

I hold therefore that because the application of the 31st August 1881, was 
not an application for execution by attachment of the property in suit, because 
it did not end in an order for attachment, because the order passed, even sup- 
posing it were an order for attachment, was never duly intimated and notified, 
there was no such attachment of the property as could render the prohibitions 
of 8. 27G available to the present defendants for the purposes of executing their 
decrees against the property sold under the sale-deed of 3rd January 1882. 

There was Manni Ram’s decree under which the property was attached ; 
but that attachment could only invalidate such alienations as could be taken 
to be in derogation of his rights, so far as the decree, in execution where- 
of he attached the property, is concerned. But since the defendants never 
properly attached the property in execution of the decrees which they now 
seek to execute against that property, since that property has by a valid sale 
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pjissed from the hands of their jud{>ment -debtor and became the property of 
the plaintiff — b, bond fide purchaser for value — they cannot either avoid the 
deed of sale or execute their decrees against the property. For these reasons, 
the appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[The following cases adopt the ruling of this case (1888) 15 Cal., 771 ; ( 1903) 25 All., 
4S1, whore it was held that a sale to an attaching creditor was not barred by an application 
by another creditor for rateable distnhatinn'out of the proceeds of the attached property. (1900) 
23 All., lOG, was a similar decision. So also (1003)28 Bom., 2C4. See this latter case 
distinguished in (1905) 28 Mad., 380. Note also (1891) IG Bom. 91.] • 

[7 All. 711] 

The Jbth March, 1886. 

Presknt : 

Mr. Justice: Brodhurst and Mr. Justice Mahmood. 

Rodh Mai Defendant 

versus 

Ram Ilarakh and another tlaintiffs."^ 

Mortgage — Purchaser of part of mortgaged property without notice — 

Suit for sale of lohole property in satisfaction of mortgage — 

Mars hailing— A pporti on meni , 

The equities which apply to a puisne incumbrancer m the marshalling of securities 
apply also to a bona fide purchaser for value, without notice, of a portion of property the 
whole of which was subject to a prior incumbrance. Tulsi [712] Ram v. Munnoo Lai, 1 W. R., 
353, Nowa Koer v. Abdul Rahim, W. R., January to July 18G4, p. 374, fhshonaih Mookerjee v, 
Kisto Mohun Mookerjee, 7 W. R., 483, and Khetoosee Cherooria v. Banee Madhub Doss, 
12 W. R., 114, referred to. 

The mortgagees of two properties, one of which had, subsequently to the mortgage, been 
purchased for value bona fide by one who had no notice of the incumbrance, brought a suit 
to enforce their lien against both the properties originally owned by the mortgagor, implead- 
ing as defendants both the mortgagor and the purchaser. 

Held that, while there was no doubt that, if the purchaser was compelled to pay more 
than the share of the mortgage <hjbt apportioned on the property purchased by him, he 
would be entitled to contribution, >et, in a suit so framed, and having regard to the array of 
parties, such an apportionment could not be made at the stage of second appeal. 

THIi facts of this case were as follows : — Jaipal, Bindraban, Parmanand, and 
Ramanand owned a three annas two pies and eight karants share in a village 
called Misarpnra, and a one anna seven pies and four karants share in a 
village called Bhawalpura. The four persons owned these shares in the 
following proportions : — Jaipal was owner of one-third only, Bindraban was 
owner of one-third only, Parmanand and Ramanand owned the remaining one- 
third. These persons, on the 17th July 1875, made a simple mortgage of their 
rights and interests in the above-named villages to the plaintiffs in this case, 
Ram Harakh and Sheo Prasad. Subsequently, on the 20bh July 1877, the rights 
and interests of Jaipal in Bhawalpura were sold in execution of a simple inoney- 

* Second JVppeal No. 1690 of 1883, from u decree of G. E. Knox, Esq., District Judge, 
Hizapur, dated the Slat August 1883, affirming a decree of Munshi Madhofal, Munsif of 
Kirzapur, dated the 23rd January 1863. 
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decree, and purchased by Rodh Mai, defendant in this case, the equity of 
redemption in the other village, namely, Misarpura, remaining in the hands of 
Jaipal. On the 15th April 1878, Bindraban made a simple mortgage of hia 
third share in both the villages to the same mortgagees. On the same day, 
Parmanand and Pamanand made a similar mortgage of their share in both the 
villages in favour of the same mortgagees. The effect of these mortgages was 
to pay off the money due by them on account of the mortgage of the 17th July 
1875. The present suit was instituted by Ram Harakh and Sheo Prasad, with 
the object of enforcing the mortgage of the 17th July 1875, to the extent of the 
third share originally owned by Jaipal in both the villages. To this suit were 
impleaded Jaipal himself and Rodh Mai as the purchaser of his rights and inte- 
rests in mauza Bhawalpura. There were various pleas set up by the defendant 
[713] Rodh Mai, but it is necessary to notice only the second and fourth, which 
related to the questions which required determination in second appeal. These 
pleas, in substance, were — (1) that the defendant-appellant having purchased 
the property for value and without notice of the prior mortgage, it (the proper- 
ty) was not liable to be sold again to satisfy the mortgage of 1875 ; (2) that 
even if it were liable to be so sold,** it was only liable to the extent of the mort- 
gage-debt that might be apportioned on the property purchased by the defend- 
ant-appellant. Upon this state of things, the Court of First Instance decreed 
the claim, and the Lower Appellate Court dismissed the appeal of the defendant 
Rodh Mai, and confirmed the decree. The defendant appealed to the High 
Court. 

Pandit Ajudhia Nath, for the Appellant. 

Mpnshi Hanuman Prasad, and Munshi Kasht Prasad, for the Respondents. 

Mahmood, J. — In the second appeal before us, two questions have been 
argued, the first one relates to marshalling, and the second relates to contribu- 
tion or apportionment. It is admitted that when this property was brought to 
sale, the mortgage of the 17th July 1875, was not notified, and no evidence 
was adduced by the plaintiff to show that the defendant-appellant had notice 
of the aforesaid mortgage. Is the defendant-appellant then entitled to a deci- 
sion in his favour on the two questions ? In the first place, I refer to the 
formulation of the rule in s. 81 of the Transfer of Property Act (IV of 1882), 
not because the rule is literally applicable to this case (which it is not), 
but because the principle of this rule applies equally to the facts of the present 
case. Now s. 81 runs as follows : — “ If the owner of two properties mortgage 
them both to one person, and then mortgages one of the properties to another 
person, who has not notice of the former mortgage, the second mortgagee 
is, in the absence of a contract to the contrary, entitled to have the debt 
of the first mortgagee satisfied out of the property not mortgaged to the 
second mortgagee, so far as such property will extend, but not so as to prejudice 
the rights of the first mortgagee, or of anv other person having acquired for 
valuable consideration and interest in [714] either property." This of course 
relates on\y to a puisne mortgage of a portion of the property, the whole of which 
was subject to a prior mortgage ; but there is no reason why this doctrine 
should not be applied to the case of the defendant-appellant. The rule has been 
followed in several cases, and I now proceed bo refer to some of the oases 
which are important. The first case I would refer to is the case bl Tuhi Ram 
V. Munnoo Lai, 1 W. R., 353. In this case the mortgagor, a few days after 
hypobheoatiug a village as security to the Government, mortgaged the same 
village with other property to the plaintiff in that case. The deed of mortgage 
was imraod.ately registered, but the security-deed was not registered till long 
afterwards, and under the Registration Act. XIX of 1841, the Court in tb^,t 
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case considered that the tnortgage-deed had priority over#the security-bond. 
The village having been sold by the Oollector on account of a sum due under 
the security bond, it was held by Morgan (now Sir Walter Morgan) and 
ShuMBOO Nath Pandit, JJ.,that though the purchaser took subject to a prior 
mortgage yet the mode in which the property had been dealt with by the mort- 
gagor entitled the purchaser to require that the other property should first be 
applied in satisfaction of the mortgage-debt. The second case that I would 
refer to is the case of Nowa Koer v. Abdul Bahtm, W. E., January to July, 
1864, p. 374. In that case Mr. Justice Jackson is reported to have said as 
follows ; — “ It appears that the plaintiff in this case had a lien on three estates 
belonging to the debtor, and that a third party, having obtained a decree for 
money due from the same debtors, recovered the money by the sale of one of 
the plaintiff's three mortgaged estates. This sale does not release that estate 
from the mortgage, but it forces the plaintiff’ to take measures, in the first 
place, to recover the amount due to him from the remaining estates included 
in his mortgage-deed. If any balance remains after he has realized all which he 
can realize from these two remaining estates, hecan then return to the third estate 
to recover the balance. No injustice is done»to the plaintiff* by requiring him to 
take satisfaction out of funds which are within his power for this purpose, and so 
placed by the deed ; while, on the other hand, very great injustice might be done 
" to other parties bv allowing the plaintiff to proceed against the estate which has 
[ 715 ] been already sold.” And then, referring to facts very similar to those 
that exist in this case, the learned Judge went on to say : — “ If, then, the 
plaintiff has entered into any new and subsequent contract, varying the terms 
of the first contract, he cannot thereby injure the rights of parties who have 
succeeded to the interest of his debtor prior to the subsequent contract." The 
principle of equity on this subject is very clearly laid down in the text-books 
(chap. XII, Story’s Equity Jurisprudence), There is another case — Bishcnath 
Mookerjee v. Kisto Mohun Mookerjee^ 7 W. E., 483, — but I wish to rely prin- 
cipally on the judgment of Nokman, J., in that case, who has taken the same 
view a.s I take in this case. After laying down this rule with reference to a 
puisne mortgagee, that learned Judge proceeds to observe (p. 48 a) — O f 
course, a subsequent purchaser of one of the estates has just as great an equity 
as an incumbrancer." There is another case — Rhetoosee Cherooria v. Banee 
Mo^dhuh Doss, 12 W. E., 114, in which the learned Judges doubted whether 
the doctrine of marshalling of securities should be introduced in this country. 
There is, however, no authority which goes the other way. I hold that the 
equities which apply to a puisne incumbrancer in the marshalling of securities 
apply also to a bond fide purchaser for value without notice, such as the 
defendant-appellant in this case. 

In Mr. Justice Story's work on Equity Jurisprudence, vol. I, there is a 
note at page 613 to the following effect: — “ Where a judgment-debtor owned 
two tracts, subject to the lien of the judgment, and sold one tract, the vendee 
had a right to have the other tract first applied to the judgment, and this 
right is paramount to that of subsequent creditors having a lien only on the 
unsold property, to have the prior creditor, who had a lien on both, satisfy 
himself from the estate which had been sold. McCormick s Appeal 57, Pern. 
St. 54, And that bond fide purchasers from judgment-debtors have a right to 
have the debts satisfied from the unsold estate or that last sold." 

I have not been able to refer to the authorities upon which this proposi* 
tion is based, but this view of the law, as I have already shown, has been 
taken in various cases in this country. It is clear to me that the decree of ihe 
lower Courts cannot stand in [716] the present form. I must now consider 
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the seoortJ question — as to apportionment. There is no doubt that if the 
defendant is compelled to pay more than the share of the debt apportioned on 
the property, he is entitled to contribution. But the question in this case is, 
whether in a suit framed like the present, in which the plaintiff sues to recover 
a certain sum of money, and having regard to the array of parties, such a 
question can be* determined ? I am of opinion that such an apportionment 
cannot be made in this case at this stage after the manner in which it has 
been tried. In my opinion, the appeal should be partially decreed, and the 
decrees of the lower Court modified to the effect that the rights and interests 
of the defendant-appellant in mauza Bhawalpura should not be brought to sale 
till the plaintiff’ has, in the first instance, resorted to the share of Jaipal in 
Misarpura for recovering the mortgage-money, and that the share of the 
defendant-appellant be brought to sale for the purpose of recovering such 
balance as may remain due after the sale of Jaipal’s rights in Misarpura. I 
would modify the decree of the lower Courts accordingly, but make no order as 
to costs. 

Brodhurst, J. — I concur in modifying the decree of the Lower Appellate 
Court as proposed by my learned \5olleague. 

NOTES. 

[ The right of a grantee foe value to claim marshalling has been recognized in several 
oases :~(1885) 7 AIL, 711 ; (1893) 18 Bom., 160 ; (1896) 22 Bom., 304 F.B; (1908) 81 Cal., 
95 ; (1905) 29 Mad., 217 ; (1007) 7 271. 

See also the recent decision of the Madras High Court in (1908) 31 Mad., 419 : 18 
M.L.J,, 299 on the point. But see (1885) 11 Cal., 258; (1897) 24 Cal., 746 ; (3896) 17 AIL, 
434. 

A full and clear analysis is given by Qliose in his Law of Mortgages, Ed. IV, VoL 
I, p. 361—363.] 
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The 23rd March, 1SH5, 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 


Muhammad Awais Plaintiff 

versus 

Har Sahai Defendant.* 

Muhammadan Law —Inhei itance — Devolution not suspended till 
payment of deceased ancestor s debts. 

A creditor of A, a deceased Muhammadan, under a hypothecation bond, obtained a 
decree on the 20th December 1876, for recovery of the debt by enforcement of lien against 
M, one of A’s heirs, who alone was in posse.ssion of the estate ; and, in execution of the 
decree, the whole estate was sold by auction on the 2ist March 1878, and purchased by the 
decree-holder himself. J, another of .4’s heirs, was not a party to these proceedings. On 
i7*s death, her sou and heir A. H. conveyed to ill. A. the rights and interests inherited by 
him from his mother, namely, her share in A’s estate. The purchaser of the share there- 
upon brought a suit against the decree-holder for its recovery. 

[717] Held, that, immediately upon the death of A, the share of bis estate claimed in 
the suit devolved upon J ; that, she being no party to the decree of the 20th Deoember 1876, 
her share in the property could not be affected by that decree, nor by the execution sale of the 
21st March 187b ; that upon her death that hbare devolved upon her son, who conveyed his 
rights to the ; th^t the plauitiff was therefore entitled to recover possession of the 

* Second Appeal No. 736 of 1884, from a decree of Muhamznad Nasir Ali Khan, Sub- 
ordinato Judge of Moradabad, rlated the 5th April 1884, affirming a decree of Manlvi 
Ahmad Hasan, Muusif of Amroha, dated the 21st September 1883. 
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share which he had purchased ; but that he could not do ro without payment to the 
defendant of his proportionate share of the debts of A which wore paid off from the proceeds 
of the auction-sale of the 21st March 1878. Jafri Begavi v. Amir Muhammad Khan^ 
Weekly Notes, 1885, p. 218, followed. 

The facts of this case are sufficiently stated for the purposes of this report in 
the judgment of the Court. 

Mr. Amiruddin and Shaikh Maula Bakhsh, for the Appellant. 

The Junior Government Pleader (Bahu Dwarka Nath Banarni) and Babu 
Jogindro Nath Ghaudhri, for the Rospondont. 

Oldfield and Mahmood, JJ. — The property to which this litiRatioii relates 
formed part of the estate of one Ahmaduddin, who died in September 1871, 
leaving heirs whose names appear in the following table : — 

Ahmaduddin. 


Mumtazunniasa, loom Bcgam, Shah.ibuddin, Initiazunnissa, 

(daughter,) (sister.) . (brother,) (widow.) 

Ahmad Husain, 

(son.) 

Under the Muhammadan law of inheritance, tlfe estate of the deceased, 
being divided into 32 sehams, devolved upon the heirs in the following 
proportions : — 

Mumtazunnissa ... ... 16 sehavis. 

Jeoni Begam ... ... 4 ,. 

Shahabuddin ... ... 8 ,, 

Imtiazunnissa ... ... 4 ,, 

But it appears that, on account of an alleged will executed by the deceased in 
favour of his daughter Mumbazunnissa, her name alone was entered with 
reference to the property, and she aloneobtained possession of her father’s estate, 
to the exclusion of his other heirs The deceased and his brother Shahabuddin 
appear to havebeen indebted to fchedefendant under a hypothecation-bond, dated 
the 8th May 1867, and subsequent to his death he instituted a suit against 
Mumtazunnissa alone as representing Ahmaduddin, [ 718 ] and against the 
heirs of Shahabuddin. The suit was decreed on the 20th December 1876, for 
recovery of the money by enforcement of lien ; and, in execution of that decree, 
the property in suit, along with the shares of other parties —defendants in 
that suit — was sold by auction on the 21st March 1878, and purchased by the 
defendant himself, and under that purchase he is in possession. To none of 
these proceedings was Jeoni Begam, a )>arty, and she died, leaving Ahmad 
Husain her son and heir, who, on the 19th November 1882, executed a deed 
of sale, whereby he conveyed to the present plaintitl’ the rights and interests 
in the property inherited by him from his mother, namely, the 4 sehams in the 
estate of Ahmaduddin. This share represents the property in dispute in this 
litigation. Such being the plaintiff’s title, the object of the suit was to recover 
possession of the share which he had purchased. The defendant, without 
disputing the question of inheritance and the extent of the rights purchased by 
the plaintiff, resisted the suit mainly upon the ground that the execution -sale 
of the 21st March 1878, having taken place in execution of a decree passed 
against the estate of the deceased Ahmaduddin for his debts, in a suit to which 
his daughter Mumtazunnissa, the heir in possession, was a party, the auction- 
sale at which he purchased convoyed to him absolute ownership of the property, 
as under the Muhammadan law, the debts of the deceased ancestor took 
precedence over the rights of the heirs, and inheritance did not therefore open 

493 



I.L.R. t All. 71d md:RaMMa1} v . ^aH ^aEai IlsRSl 

up in favour of Jeoni Begam till the payment of the debts of the deceased,— 
the payment of such debts being a condition precedent to the devolution of 
property upon the heirs. 

Both the lower Courts have concurred in accepting this defence and in 
dismissing the ^uit, and the plaintiff has appealed upon the ground that, as 
representing the interests of Jeoni Begam, he was not bound by the decree of 
the 20th December 1876, to which she was no party : that Mumtazunnissa 
could not in that litigation represent so much of the estate of Ahmaduddin as 
had devolved upon Jeoni Begam, and therefore all that the plaintiff purchased 
in the auction-sale of the 21sb March 1878, was the rights and interests of 
those who were parties to the decree, without affecting the rights which the 
plaintiff had purchased from the sou and heirs of Jeoni Begam. 

[719] We are of opinion that this contention has force. The question of 
law involved in this case arose in the case of Jafri Begam v. Amir Muhammad 
Khan, Weekly Notes, 1885, p. 248, which was referred to the Full Bench, and 
the answers given by the whole Court in that case dispose of the contentions 
of the parties in this litigation. Following the ruling in that case, we hold 
that, immediately upon the dea*th of Ahmaduddin, the share of his estate 
claimed in this suit devolved upon his sister Jeoni Begam ; that, she being no 
party to the decree of the 20th December 1876, her share in the property 
could not be affected by that decree, nor by the auction-sale of the 21st March 
1878, which took place in execution of that decree ; that upon her death that 
share devolved upon her son Ahmad Husain, who conveyed his rights to the 
present plaintiff under the sale-deed of the 9bh November 1882, which, upon 
the findings of the lower Courts, was a bond fide transaction. The plaintiff is 
therefore entitled to recover possession of the share which he has purchased ; 
but, according to the Full Bench ruling to which we have already referred, he 
cannot do so without payment to the defendant of his proportionate share of 
the debts of Ahmaduddin, which were paid off from the proceeds of the auction- 
sale of the 21st March 1878, Bub no decree giving effect to this view can be 
framed here without ascertaining — (1) What was the amount for which 
Ahmaduddin would have been liable under the bond of the 18bh May 1867, at 
the date of the auction-sale of the 21st March 1878 ? (2) How much of the 
proceeds of that sale want to pay off Ahmaduddin's debt ? (3) What is the 
exact amount which the plaintiff, according to the view above expressed, is 
bound to pay the defendant before obtaining possession of the share claimed 
by him in the estate of Ahmaduddin ? 

We remand the case under s. 566 of tbo*Civil Procedure Code for clear 
findings upon these issues, and ben days will be allowed bo the parties for 
objections under s 567* of the Civil Procedure Code. 

Issues remitted , . 


NOTES. 

I See also (1888) 10 All., 289 ; (1894) 21 Cal., 311. ] 


Finding arid evidence to 
be put on record . 

Objections to finding. 
Pcternaina.i;ion of appeal. 


* [ Sec. 567 : — ^Such finding and evi j^euce ahairbeoome part 
of the record in the suit ; and either party may, within a time 
to be fixed by the Appellate Court, present a memorandum of 
objections to the finding. 

After the expiration of the period fixed for presenting such 
rn inorandum, the Appellate Court shall proceed to determine 
the appeal.) 
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[720] The 26th March, 1886. , 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Jai Bam Defendant • 


versus 

Mahabir Rai Plaintiff 

Baghunandan Bai and others Plaintiffs 

Parmanand Bai and another Plaintiffs 

Baghunandan Bai and others Plaintiffs.* 


Mahabir Rai Plaintiff 

versus 

Baghunandan Rai and others Defendants.^ 


Mahabir Rai Defendant 

versus 

Baghunandan Rai and others Plaintiffs.^ 


Baghunandan Rai and others Defendants 

versus 

Mahabir Rai and others... Plaintiffs.*^ 


Baghunandan Rai and others Plaintiffs 

versus 

Mahabir Rai and othqrs Defendants.* 


Pre-emption — Wajib-ul-arz — Partition of mahal — Mode of division of 
property where there are several pre-emptors equally entitled. 

The wajib-uharz, framed in 185G, of a village consisting of several pattisor thokes, gave 
a right of pre-emption to the owners of each thoko in respect of property situate in every 
other thoke, when such property was sold to any one having no share in the village 
co-parcenery. The mahal subsequently became the subject of perfect partition under the 
N.-W.P. Land Revenue Act (XIX of* 1873), and one of the pattis was constituted a separate 
mahal, and a new wajib-ul-arz was framed for it. Prior to the partition, a proprietor of 
land both in the pattis which remained in the original mahal, and in the patti which form- 
ed the new mahal, sold property in both to a stranger. Thereupon a co-sharer in the 
original mahal brought a suit for pre-emption in respect of the property situate therein which 
had been sold, excluding the property situate in the new mahal. 

Held that the effect of the partition was to exclude property situate in the new mahal 
from the operation of the wajib-ul-arz framed in 1856, and to place it under new conditions 
as to the right of pre-emption ; that the plaintiff could, after the separation, exercise no such 
right against and in respect of shareholders and property so separated, nor could the separate 
shareholders exercise any right of pre-emption against the plaintiff and his property remain- 
ing in the mahal from which they had separated ; and that the suit to pre-empt that portion 

• Second Appeals Nos. 496, 497, 498, 526, 526, 636 and 636 of 1884 from a decree of 
J. W. Power, Esq.. District Judge of Ghazipur, dated the 15th December 1883, modifying a 
decree of Hakim Shah Rabat Ali, Additional Subordinate Judge of Ghazipur, dated the 31st 
March 1863, 
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only of the property ;sold which was situate in the original mahal was maintainable. Durga 
Prasady. Munsi, I. L. R., 6 All., 423, Hidnsit v. Sheo Prasad, I. L. R.. 6 All., 456, Kashi 
Nath V. Mukhta Prasad, 1, L. R., C All. 370, Motee Sah v. Musammat Goklee, N,-W. P. 
8. D. A. Rep., 1861, p. 50G, Ram Prasad v. Buheet Singh, N.-W. P, H. C. Rep., 1867, 
p. 262, Oomur Khanv. Moorad Khan, N.-W. P. S. D. A. Rep., 1805, p. 173, and Salig 
Ram V. Dehi Prasad, N.-W. P. H. C. Rep., 1876, p. 38, referred to. 

Per Mahmood, J.-“The rule of the Muhammadan Law that where more persons than 
one owning the property in virtue of which the pre-emptive right exists [7211 appear for the 
purpose of suing, their rights are to be taken as equal per capita, with reference to the 
number of pre-emptors, and not with reforetico to the number of the shares of each pre- 
emptor in such property, is so consistent with justice, equity and good conscience, that it 
must be followed in cases of rival suits for pre-emption under the wajib-ul-arz, where there 
is nothing to show that the rival pre-emptors arc not equally entitled. 

The facts of these cases are sufficiently stated for the purposes of this report 
in the judgment of Mahmood, J. 

Mr. T. Conlan and the Senior Government Pleader (Lala Jtiala Prasad), 
for the Appellants in Nos. 496 and 499. 

The Senior Government Pleader (Lala Jitala Prasad) for the Appellants in 
Nos. 497 and 498. 

Munshi Kashi Prasad, for the Respondent in No. 496. 

Mr. 0. E, A. Boss, Mr. W. M. Colvin, Hanuman Prasad and 

Munshi Suhh Bam, for the Respoudencs in No. 497. 

Mr, G. E, A, Boss and Munshi Sukh Bam, for the Respondents in No. 498. 

Mr. W, M, Colvin and Munshi Hanuman Prasad, for the Respondents in 
No. 499. 

Munshi Kashi Prasad, for the Appellant. 

Mr, G, E. A, Boss, Mr. W. M. Colvin, Munshi Hanuman Prasad, Munshi 
Sukh Bam and Lala Latta Prasad, for the Rospimdonbs in No. 525. 

Munshi Kashi Prasad, for the Appellant. 

Mr. G. E, A. Boss, Mr. W. M. Colvin, Munshi Hanuman Prasad and 
Munshi Sukh Bam, for the Respondents in No. 526. 

Mr. W. M. Colvin and Munshi Hanuman Prasad, for the Appellants. 

Lala fjalta Prasad and Muiislii Kashi Prasad, for the Respondents in 
Nos. 635 and 636. 

Mahmood, J. — The facts of this case and of the connected cases, so far as 

they are necessary for the purposes of disposing of them, are as follows : 

Harbans Lai and Rajkali Kuar, by a deed of sale dated the 27th October 1881, 
sold their rights and interests in certain properties to Jai Rarn Ojha (defen- 
dant) in lieu of a price purporting to be Rs. 24,000. One of these pro- 
[722] perties is situat(3 in patti Thakur Das, one in patti Akbar Husain, one 
in patti Ram Ghulam, and the fourth is a cultivatory holding to which no'right 
of pre-emption applies. On the 5th October 1882, Raghunandan Rai, Bhajna 
Rai, and Jagesbar Das, instituted a suit against the vendee and the two vendors 
for enforcement of the right of pre-emption in respect of the sale of the rights 
in patti Akbar Khan and patti Ram Ghulam only, asserting that their right of 
pre-emption did not extend to the other properties included in the sale. 

This suit was numbered 195 by the Court of First Instance. 

A similar suit was instituted by another co-sharer, Mahabir Rai, for pre- 
empting the same property as that included in the former suit, on the 14th 
March 1882, and the suit was numbered 201 by the Court of First Instance 
Qa the same day, two other co-sharers, Parmanand Rai and Sheotahal Bai 
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applied to be made plaintiffs in suit No. 195, and their application having been 
granted, their names were entered upon the record as plaintiffs Nos. 4 and 5 
respectively. On the 16th December 1882, the Court of First Instance added 
the name of -Mahabir Rai (plaintiff in suit No. 201) as defendant to the first 
suit No. 195, and similarly added the names of all the five plaintiffs-pre-emptors 
as defendants to suit No. 201. 

The two suits were tried together, and the Court decreed suit No. 195 to 
the ex/tent of three-fourths of the property in suit, conditional upon payment 
of a proportionate amount of the purchase-money, and dismissd the suit as to 
the remaining one- fourth of the property, to which it held Mahabir Rai 
(defendant in that suit and plaintitf-pre-emptor in suit No. 201) to be'entitled. 
The decree was made subject to the further condition that in case the plaintiffs- 
pre-emptors in suit No. 195 omitted to execute their decree in the time fixed by 
the decree, the defendant-pre-emptor Mahabir Rai was to be entitled, upon 
deposit of the purchase-money, to obtain possession by pre-emption of the 
three-fourths share decreed to the plaintiffs in that suit. A similar decree 
was passed by the Court in Mahabir Rai’s suit No. 201, decreeing his claim 
to the extent of one-fourth of the property in suit on payment of a proportionate 
amount of the purchase-money, subjeetto [728] the condition that, upon his 
failure to make the deposit within time, the defendants who were plaintiff's-pre- 
emptors in suit No. 195, would be entitled, upon deposit, to obtain possession 
by pre-emption of the one-fourth share decreed to Mahabir Rai, plaintiff-pre- 
emptor in suit No. 201. 

Both these decrees are based upon the grounds contained in the judgment 
passed in Mahabir Rai’s suit No. 201 ; and it appears from the judgment that 
the reason why the Court allowed the claim in suit No. 195 only to the extent 
of three-fourths of the property was, that Parma nand and Sheotahal nob having 
joined as original plaintiffs in that suit, their action in subsequently joining 
the suit was interpreted by the Court to be mala fide, and prompted by a desire 
to reduce the pre-emptive share of' Mahabir Rai (plaintiff’ in suit No. 201), and 
on this ground the Court did not take their existence as plaintiffs in the suit 
into account in apportioning the amount of property to be decreed in that suit. 

From these two decrees, all parties appealed to the District Judge. 

Jai Ram Ojha preferred appeal No. 33 from the decree in suit No. 195, 
and appeal No. 34 in suit No. 201, the scope of the appeals covering the whole 
ground included in the two suits. Both these appeals were, however, dismiss- 
ed by the Judge, the plaintiffs-pre-emptors in both the suits being held entitled 
to pre-emption against Jai Ram Ojha, defendant-vendee, Raghunandan, 
Bhajna, and Jageshar also preferred appeals (appeals Nos 37 and 38) from 
both the decrees ; and similarly their follovv-pre-emptors, Parmanand and 
Sheotahal, who had joined the three persons above-named as plaintiffs to suit 
No. 195, and were impleaded as defendants to suit No. 201, appealed from 
both the decrees (appeals Nos. 39 and 40). Mahabir, plaintiff-pre-emptor in 
suit No. 201 also appealed from the decree in that suit, and thus these various 
appeals (Nos. 37, 38, 39, 36, and 40), related bo the contention between the 
rival pre-emptors in the two suits Nos. 195 and 201. All these appeals were 
disposed of by the District Judge in his judgment in appeal No. 40, whereby 
he modified the decrees in both the suits by allowing to each pre-omptor a 
share in the property in suit in proportion to the extent of such pre-emptor’s 
share in the village, by virtue whereof he had the right of pre-emption, 
C78f] rendering such modified decree subject to the payment of a proportionate 
amount of the purchase-money by each pre-emptor. 
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From fche deoi^oes of the District Judg^, Jai Bam Ojhft, defendant-vend^ 
has preferred second appeals Nos. 496, 497, 498, and 499, and the pre-emptors 
have preferred second appeals No. 525, 626, 635, and 636. All these appeals 
were heard together, and the questions raised by them cover tha whole scope 
of the decrees in the two original suits Nos. 195 and 201. With reference to 
the various contentions raised in this appeal, it will be convenient to deal with 
them in the same judgment ; but the questions raised by Jai Bam Ojba*S four 
appeals (Nos. 496, 497, 498 and 499) must be disposed of first, because if his 
contention prevails, the effect would be the dismissal of both the original 
suits, rendering it unnecessary to dispose of the contentions raised by 
the contending pre-eraptors mter se in the other four appeals. It appears 
that the village wherein the property in suit is situate, originally con- 
stituted one mahal, governed by the terms of a unijib-ul-arz framed on 
the 26th July 1856, and to which all the co-sharers in the village were 
parties. The mahal consisted of various palbis or thokes, and the seventh 
clause of the wajih-ul-arz distinctly gave the right of pre emption to the 
owners of each ihokc in respect of property situate in every other ihoke when 
such property was sold to a “stranger.” that is, a person having no share in 
the village co-parceiiery. Subsequently, about the year 1878, the mahal 
appears to have been the subject of a“ perfect partition,” as defined in s, 107 
of the Land Revenue Act (XIX of 1873), and patti Thakur Das (m which a 
portion of the property sold under the sale-deed of the 27tb October 1881, is 
situate) was constituted a separate mahal, and a new wajib’Ul-o.rz was framed 
for the new mahal on the 30th January 1879, which also contains a pre-emp- 
tive clause in favour of the co-sharers of the new mahal mter se. Both the 
suits with which we have to deal in these appeals were brought, however, for 
pre-emption on the basis of the ivajib-ul-arz of 1856, and it has been necessary 
to mention these circumstances in order to render intelligible the first and 
second grounds oi Jai Ram’s four appeals, wherein he contends that, notwith- 
standing the partition of the original mahal and the constitution Thakur Das’s 

E atti into a new mahal, the plaintiffs in both the suits were entitled to pre-empt, 
725 ] not only the property situate in the remnant of the old mahal, but 
also that situate in the new mahal, and that the property situate in both 
mahals having been conveyed to him by one and the same deed of sale, the 
plaintiffs could not break up the sale by pre-empting only a portion of the subject 
of the sale. This plea appears to be based upon the rule explained by me io 
Durga Prasad v. Munsi, I. L, R,, 6 AIL, 423, and again in Hulasi v. 8heo Prasad, 
I. L. R., 6 AIL, 455, which followed the view of law taken in Kashi Nathv. 
Mukhta Prasad, J L. R., 6 AIL, 370, and in oldeif cases. There can be no doubt 
that every suit tor pre-emption must necessarily include the whole of the 
property, subject to the plaintiff’s right of pre-emption, convoyed by one 
bargain of sale to one stranger, and that a suit which does not include within 
its scope the whole of such pre-emptional property, is not maintainable, because 
it is inconsistent with the very nature and essence of the right of pre-emption 
itself. But before this rule can bo applied to the two suits which we are now con- 
sidering in these appeals, it is necessary to determine whether the plaintiffs 
in these two suits had any right of pre-emption in respect of so much of the 
property conveyed by the sale-deed of the 27th October 1881, as is included 
in Thakur Das patti which constitutes the new mahal. And in order to deter- 
mine this pcint, it is necessary to decide the question what was the effect of 
the perfect partition of the mahal in 1878-79, which resulted in the new 
wajth-ul-arz of the 30th January 1879, which, whilst providing in itself a right 
of pre-emption, governs only the new mahal, namely, that which constituted 
patti Thakur Das in the original mahaL Bearing in mind the provisions of 
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the law as contained in ss. Ill and 112 of the Land Revenue Act, and other 
sections of the same enactment relating to the subject, and considering also the 
fact that there is nothing in the present cases to prove that the perfect partition 
of the Mahal and the constitution of patti Thakur Das into a new mahal was 
effected irrespective of the wishes or consent either of the dej/endants-vendors 
or the plaintiff’s-pre-emptors, I hold that the effect of the partition was to 
exclude patti Thakur Das from the operation of the terms of the ivaj tb-ul~arz 
of 1856, and that the now vmjih-id^arz of 1879 created rights of pre-emption 
among the co-sharers of the new mahal intfir sc, irrespec-[726]bive of the 
provisions of the wajtb’uUarz of 1856. The plaintiffs, therefore, in the 
present two suits, had no right of pre-emption in respect of the •property 
included in the new mahal, because the custom of pre-emption recognized, 
consensu omniiim, in the wajih-ul-cu'z of 1856 could, as a matter of 
principle, be naturally varied by the perfect partition of 1878-79, which 
resulted in the new loajib-uUarz of 30th January 1879 — the separation 
of Thakur Das patti and the constitution of it into a separate mahal 
having the effect of separating it from the conditions of tenure which 
governed the old co-parcenery, and of plSicing it under new conditions as 
to the right of pre-emption. This view is consistent with the ratio decidendi 
on which a portion of the judgment of the late Suddor Dewany Adawlat in 
Motee Sah v. Mitsammai Goklce, N.-W. P. S. D. A. R6p., 1861, p. 506, and of this 
Court in Earn Prasad v. Biilject Singh N.-W. P. H. C. Rep., 1867, p. 252, 
proceeded. In the former of these cases the learned Judges observed that 
an essential condition of the existence of a right of pre-emption is, that the 
parties claiming such a riglit shall be co-parceners in the same estate as those 
against whom the claim is made — a relation between tlie parties which is 
extinguished by the verv operation of partition and the separate proprietorship 
“ thereby established. ” The scope of these two suits was therefore co- 
extensive with the pre-emptive right of the plaintiff's, and the suits were main- 
tainable. This view is supported by the ruling of the Sudder Dewany Adawlat , 
in Oomur Khan v. Moorad Khan, N.-W. P. S. D. A. Rep., 1865, p. 173, which, 
although a case governed by Muhammadan Law, laid down the rule which must 
by equitable analogy he applied to the present case. Indeed the ratio decidendi 
adopted by a Full Bench of this Court in Sahg Earn v. Debi Prasad, 
N.-W. P. H, C. Rep., 1875, p. 38, proceeds upon the same principle, and the 
right of pre-emption in that case arose out of the terms of the toajib-ul-arz. 


The second ground of appeal urged on behalf of Jai Ram relates to the 
question whether the entry in the ivajib-id-urz of 1856, regarding the existence 
of the custom of pro-einption in the village, is correct, and the third ground 
relates to the proportionate amounts payable by the pre-emptors as price of the 
shares in res- [727] pect of which their suits have been allowed. Both these 
pleas raise questions of fact which have already been determined by the lower 
Courts, and which cannot be considered in second appeal. I may, however, 
add, with reference to tlie effect of the pre-emptive clause in the wajtb-ul-arz 
of 1856, that the argument of the learned pleader for the appellant regarding 
the status of such entries is materially refuted by the reasons upon which the 
ruling of the Pull Bench of this Court in Isri t>inqh v. Oariga, I. L. R., 2 All., 876, 
proceeded. The effect of this view will be that the four appeals of Jai Ram 
(S. A. Nos. 496, 497, 498, 499) will be dismissed. 1 now proceed to consider 
the remaining four appeals (S. A. Nos. 525, 526, 635, 636), which have been 
preferred by the various pre-omptors. The grounds of appeal in S. A. Nos. 525 
and 626 are identical, and similarly the pleas in S. A. Nos. 635 and 636 are 
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iihe same. Beadicfjg all these grounds of appeal together, they raisp only three 

main questions for determination:- — 

(1) Whether the right of pre-emption possessed by Mahabir (plaintiff- 
pre-emptor in suit No. 201) is inferior to that of the plaintiffs in the rival suit 
No. 195. 

(2) Whether Mahabir instituted his suit No. 201 in collusion with the 
vendee, and whether Parmanand and Sheotahal joined as plaintiffs in suit 
No. 195 by reason of collusion with the original throe plaintiff's, and with the 
object of reducing the i)re-einptiv 0 share of Mahabir. 

Whether the apportionment of the pro-emi)tive shares of the various 
pre-ernptors should be apportioned in the two rival suits according to the extent 
of the shares possessed by each in the village, or per capita, that is, equally 
among all the pre-era jitors. 

A fourth point is raised in H. A. No. 635 and No, 636, relative to the 
amount of the purchase-money found by the lower Courts ; but as the question 
relates only to the merits, it cannot bo considered in second appeal. 

Upon the first point 1 am of bpinion that there is no evidence, and there 
has been no finding upon the record, to show that Mahabir, plaintiff-pre- 
emptor in case No. 201, is eitlier inferior or [728] superior to the rival pre- 
emptors in the other suits*, and therefore the lights of all co-sharers who have 
appealed as pre-emptora should be taken as being equal, and should not be 
estimated in proportion to the sliaroa possessed the pre-emptors in the 
village. In all questions of pre-emption there are three important points for 
consideration . — The first is the property which, by analogy, may be called the 
dominant tenement, that is to sav, the pioperty in virtue of which the pre- 
emptor’s right exists. The second is the pre-emptors themselves. The third is 
the pro-emptioned property, which mav, by analogy, be described as the servient 
tenement. Jt is a well-known rule of the Muhammadan Law as to pre-emption, 

* that wliere more poisons than one owning the pre-emptive tenement appear 
for the purpose of suing, thoir rights are to he taken as equal per capita, 
with reference to the number of the pie-emptors, and not with reference 
to the number of the shares of each pre-emptor in the pre-emptive tenement. 
The question then is, whether this rule of J\ Tub am mad an Law applies to the 
present case, which is one of pre-emption under the wajib-ul-arz. I am of 
opinion that the rule of Muhammadan Law is so consistent with justice, equity, 
and good conscience, that it must bo followed in cases like the present. The 
reason upon which the law of pre-emjition is framed i.s, that the intrusion of a 
stranger is disagieoable to the owners of the pro-emptioned property. This 
disagreaahleness is not to be estimated in reference to the share in the property 
jiossessed by each pre-emptor, but in reference to each pre-emptor personally, 
and I hold that the equitable rule is to apportion the rights of the pre-emptors 
per capita. Tlie decision of the District Judge upon this point is therefore 
overruled. 

The second question is, whether the suit of Mahabir, on the one hand, and 
the application of Parmanand anrl Sheotahal on the other, were suggested by 
collusion with the vendee or the pre-eraptors in suit No. 195. There is 
no evidence and no finding to this effect : and even if such collusion 
existed, it is necessary m framing a decree in such pre-emptive suits, to 
obviate the otfeebs of any such collusion. This point, therefore, I regard as 
unimportant. There is one more point raised in S. A. Nos. 635 and 
636, namely, as to tlio amount of the purchase^money found by the lower 
Cuurts to ha "e been paid. This, however, is a question as to the merits 
which [729] cannot he considered in second appeal. I would therefore 
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pass the following order in these cases : — Following fcher ratio decidendii 
adopted in Mahabir Parshad v. Debi Dial, I. L. R., 1 All., 291. and in Kashd 
Nath V. M'likhta Prasad, I. L. R. 6 All,, 370, I would partially allow appeals 
Nos. 526, 526’, 635, and 636, and set aside the decrees of both the lower Courts 
in both suits, and in substitution thereof order and decree that; in suit No. 196 
the plaintiffs-pre-ernptors, Raghunandan.Bhajna Rai, JagesharDaSjParmanand 
Rai, and Sheotahal Rai, do jointly obtain proprietary possession of five-sixths 
of the property in suit on payment into Court of a proportionate amount of 
the purchase-money found by the lower Courts, on or before the Slst May 
1885 ; that, on such payment being duly made, they do recover from all the 
defendants five-sixths of the costa incurred by them in all the Courts, but that 
in default of such payment tlie suit do stand dismissed with costs in all Courts : 
provided always that if the defendant Mahabir does not on or before the day 
above-mentioned duly deposit into Court one-sixth of the purchase-money 
above-mentioned in enforcement of his decree in suit No. 201, the plaintiff 
shall be entitled to obtain proprietary possession of the remaining one-sixth 
of the property in suit on payment of tlie proportionate amount of purchase- 
money into Court on or before the 15th Junh 1885, and then the whole suit 
will stand decreed with costs in all the Courts ; hut that in default of either 
of the two payments aforesaid ])eing duly made by the plaintiff’s, the whole 
suit will stand dismissed with costs in all the Courts: 

And for the same reasons a similar decree, miitatis mutandis, will be 
substituted for the decree in suit No. 201, namely, that in suit No. 201 the 
plainti£f-pre-emptor Mahabir do obtain proprietary possession of one-sixth of 
the property in suit on payment into Court of a proportionate amount of the 
purchase-money found by the lower Courts, on or before the 31st May 1885, 
that on such payment being duly made, he do recover from all the defendants 
one-sixth of the costs incurred by him in all the Courts, but that in default of 
such payment, the suit do stand dismissed with costs in all the Courts : 
provided always that if the defendants, Ragunandan Rai, Bhajna Rai, Jageshar 
Das, Parmanand Rai, and Sheotahal Rai do not, on or before the day above- 
[ 780 ] mentioned, duly deposit into Court five-sixths of the purchase-money 
above-mentioned in enforcement of their decree in suit No. 195, the plaintiffs 
shall be entitled to obtain proprietary possession of the remaining five-sixths of 
the property in suit on payment of the proportionate amount of the purchase- 
money into Court on or before the 15th June 1885, and then the whole suit 
will stand decreed wdth costs in all the Courts ; but that in default of either 
of the two payments aforesaid being duly made by the plaintiffs, the whole suit 
will stand dismissed with costs in all the Courts. 

Oldfield, J. — The mauza consisted of two mahals ; one of the latter held 
twelve pattis! and one of these, Thakur Das patti, was divided and constituted 
into a separate mahal. The wajib-ul^arz for the mahal, as the mahal origin- 
ally was constituted prior to partition of patti Thakur Das, contained a 
condition for pre-emption in favour of the shareholders of the mahal, that the 
right accrued first to the shares in the thoke in which the property sold was 
situated, and then to shareholders in other thokes. It appears that Harbans 
Rai, vendor, who holds property both in the pattis w^hich remain with the 
original mahal and in the patti of Thakur Das forming the new mahal, has sold 
property in both to Jai Ram, a stranger; and the plaintiff, who is a sharer in 
a patti in the original mahal, sues for per-emption in respect of the property 
in it which has been sold, excluding that sold in the new mahal Thakur Das’s 
patti which he does not claim. The claim has been decreed, and the vendee 
in appeal contends that the plaintiff cannot pre-empt a portion of the property 
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sold to the exclusion of the propeifty in mahal Thakur Das. TJhe contention is 
not valid. The condition as to pre-emption only affected the shareholders of 
the mahal as long as they remained shareholders* and ceased to have effect 
upon those shaieholders and their property who separated themselves and their 
property by loijining a separate mahal. The plaintiff could after the separa- 
tion exercise no nglit of pre-emption against and in respect of shareholders 
and property as so separated, nor could the separated shareholders exercise any 
I'ight of pie-emption against the plaintiff and hia property remaining in the 
mahal from which they had separated. The next plea refers to the method by 
which the consideration payihlo bv the pre-emptor has been determined, but on 
this poKib the ludgment [731] does not appear open to objection. The appeal 
fails and is dismissed This decision affects appeals Nos. 497, 498, and 499. 
The decico in the suit will be m the terms proposed by my learned colleague. 

NOTES. 

f Appl>inj< the pnneiple of this case, it was hold in (1906) ‘27 All , 465 that a second pre- 
emptor, bringing a suit for pre emptton during the petidenc\ of another suit for the same 
relief in icspcct of the same -.ilo was rf‘ntitled to equal rights with the pre-emptor of the 
first suit 

S< < also other dtfisions following tho main case — (1809) 22 All , 1 F.B. , (1888) 11 All., 
101 , 257 , (189 J) 15 All . 110 , (1895) 17 All 226 ] 

[7 AH 731] 

The ^iOth March, 1SH5 
Present 

]\1r Justipe Oldfield and Mr Justice Mahmood. 

Rai Balkiflhen Decree-holder 

wsus 

Rai Sita Ram and anothoi .ludgment-debtor.'* 

Execution of (leote —Joint xnceUral propeity — Execution against deceased 
se/i’s in hanth of the father — Death of 'judgment- debtor after 

attar hment and before sale - Charge in favour of decree -holder — 

Civil Pioceduie Code, s *^74 —Copy of order for attachment 
not fixed up in Collector's office. 

In execute o of % mono decree, an order was issued under s 274 of the Civil Procedure 
Code, for the attachment of property which was the joint ancestral estate of the judgment- 
debtor and his f ifh^r A copy of this order was not fixed up in the office of tho Collector of 
the district iii which the 1 ind was situite, as required by s 274 The sale was ordered and 
a da} fixed for wale, but ui consequence of po->tpoaemoiits made at the judgment-debtor’s 
request, no sile took pi ice In the raeantimo the judgraent-debtor died, and the decree- 
holder applied foi excculion against tho fathei as rf'presonbativo of tho judgment-debtor, 
whose interest had survived to him 

HM that the df v.iee holder had, by the proceedings taken in execution during the son’s 
lifetime, obtained ight' over his intorcst which could not be defeated by his death before 
sale, t^uraj i?ans* Koei v Sheo P<nsad Svtujh, I. L R., 6 Cal. 148 . L. R,, 6 Ind. Ap,, 108, 
followed 

Tleld also that, though the defect m the manner in which the attachment was made 
might render the attachment ineffectual for the purpose of voiding alienations made, the 

* FirD Appeal No 318 of 1884, from an order of Babu Kashi Nath Biswas, Subordinate 
J udge of lienarefe, dated the 17th May 1884, 
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attachment was effectual against the judgment-debtor, and the defect did not afford a 
ground for declaring the execution-proooodings ineffectual. 

The facts of this case are sufficiently stated for the purposes of this report in 

the judgment of Oldfield. J. 

Mr, r. Conlftn and Pandit Bishamhar Nath^ for the Appellant. 

Mr* W. M. Colvin, Mr. N, L, Paliologus, Pandit Nand La! and Munshi 
Kashi Prasadi for the Bespondonts. 

Oldfield. J. — The appellant, Bai Balkisheri, held a money-decree against 
Lachmi Ohand, son of the respondent Bai Sita Bam. He took out execution 
in Lachmi Chand’s lifetime against him for attachment and sale of a revenue- 
paying estate, which [732] was the joint ancestral property of father &nd son. 
An order for attachment under s. 274, Civil Procedure Code, was issued by the 
Court, but there “ was this defect in the manner in which the attachment was 
made, that the copy of the order was not fixed up in the office of the Collector 
of the district in which the land was situate, as required by s. 274. The sale 
was ordered, a day was fixed for sale, but in consequence of adjournments made 
at the request of Lachmi Chand, no sale took place. In the meantime Lachmi 
Chand, the judgment-debtor, died on the 16th April 1881, and on the 
24th February 1883, the decree-holder applied for execution against Bai Sita 
^Bam as the representative of the judgment-debtor, as survivor of the judgment- 
debtor’s family, the interest of the son having survived to him. The execution 
has been disallowed, and the decree-holder appeals. The question raised is 
whether the interest which the son had in the joint anoostral property, can 
be reached by the decree-holder in tho hands of tho father, and it is a question 
which seems covered by the authority of the Privy Council ruling in Suraj 
Banst Koer v. Sheo Persad Singh, I, L. B., 5 Cal., 148 : L. B., 6 Lnd. Ap., 108. 
The decree-holder holds only a money-decree against Lachmi Chand, and his 
interest could not he reached by the decree-holder in the hands of tlie debtor’s 
father, to whom his son’s interest has survived ; but the question is, whether 
the proceedings taken in execution in the son’s lifetime constitute a valid 
charge on the property which cannot he defeated b> his death. In the case of 
Suraj Bansi Koer it was held that when property has been attached and 
proceedings towards sale have been taken in the lifetime of the judgment-debtor 
by tho creditor, a valid charge is created in favour of tho creditor, which will 
not be defeated by the death of the judgmont-dehtor before sale. 1 think such 
has been the case here. \n attachment of tho judgment-debtor’s interest 
was made by order under s. 274, Civil Procedure Code, prohibiting the judg- 
ment-debtor from transferring •or charging the property in any way, and all 
persons from receiving the same from him by purchase, gift or otherwise, and 
the order was proclaimed as required in the second paragraph of the section. 
This attachment was acted on and accepted by the judgment -debtors as a valid 
attachment, and the sale was ordered, and [733] would have taken place in 
the judgment-debtor’s lifetime hut for postponements made at his request, 
when, also at his request, the attachment continued in force, 

I consider that the creditors had by these proceedings obtained rights 
over the judgment-debtor’s interest which cannot be defeated by his death, 
and that the defect in the manner in which the attachment was made— the 
copy of the order not having been fixed up in the office of the Collector of the 
district in which the land is situate— will not make any difference. The defect 
might render the attachment ineffectual for the purpose of voiding alienations 
made, but the property was attached, and the attachment was expressly 
continued in force at the request of the judgment-debtor, who obtained repeated 
postponements of the sale ; it was effectual against him, and tho respondent 
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cannot take hold pf this defect so as to have the execution proceedings declared 
ineffectual. 

I would decree the appeal, and set aside the order refusing execution, and 
remand the case for disposal. Costs to be costs in the cause 
MahTnood,.J. — 1 concur 

Cause remanded. 


NOTES. 

[I A& logAids the decree holder’s right to attach property in the h.inds of other mem- 
bers of a lomt familv subsequent to death of one member as against whom a personal 
eeroe ha/1 been passed in his fivour, see (1886) 8 All., 495 , (1888) 11 All , 302. 

II. See (1906) 5 C. B. J. 80 as regards the binding nature of an attachment against the 
udgmont-debtor even though there might be some incgularitv m the piocedure.] 

t 7 All. 733 ] 

The 30th March, 1^85. 

Present 

Mr Justice Oldfield and Mr Justice Mahmood 

Sita Ram Obiector 

versus 

Bhagwan Das Decree-holder.’^ 

Civd Proceduie Godcy s. 244—- Question for Court executmq 
decree— Party to suit— Representative. 

Where, certain property having boon attached in execution of a decree, the representative 
of the ludgmeut-debtor objected that the property had boon acquired by himself and not 
inherited from the judgment debtor, and was therefore not liable in execution, — /teZd that 
the question was one which must bo decided in the execution department under b 244 of the 
Civil Procedure Code Ham (ikiilam v. Flasaru Koer ante, p 547, referred to 

The facts of this case are sufficiently stated in the judgment of Oldfield, J. 

Mr W. M, Colvin, Mi N L PaUologm, Lala Jokfiu Lai, Pandit Nand 
Lai, and Mu ns hi Kashi Prasad, for the Appellant 

The Senior Government Pleader (Lala Juala Pnisad), lor the Respondent. 

[734] Oldflald. J . — The question raised is, whether certain property which 
the decree- holder has attached in execution of a decree against Lachmi Chand, 
is liable to bo attached and sold undei the decree , the appellant, who is the 
representative of the ludgment-debtor, having objected that the property was 
the aeli- acquired property of Iiimself, and not property inherited from the 
judgment-debtor, and therefore not liable in execution. This is a question 
which must be decided in the execution department under s. 244, Civil Proce- 
dure Code — Ram Ghulam v. Hazaru Koer, ante, p 547, may be referred to — 
and the Court was in error to refuse to entertain and dispose of the objection. 
This order is set aside, and the case will be remanded for disposal, (josts to 
be costs in the cause 

Mahmood, J. — I concur. 

Cause remanded. 


NOTES. 

[ See the Notes to 7 All., 647 supia.T^ 


• Appeal No. 128 of 1884. from .an order of Babu Kashi Nath Biswas. Subordinate 
Judge of Ben area, dated the 17tb May 1885. 
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The 30th March, 1885. 

Present : 

Mb. Justice Oldfield and Mb. Justice Mahmood. 

Bameahar Singh Judgment-Debtor 

versus 

Bisheshar Singh Decree-holder.* 

Abatement of appeal — Application for declaration of insolvency — Appeal from 
order rejecting application — Death of decree-holder -respondent — No applica- 
tion by appellant for substitution — Act XV of 1877 (Limitation Act), 
sch, a, No. 171 B — Civil Procedure Code, ss. 344-348, 

360, 361, 368, 663, 682, 690. 

The decree-holder respondent in an appeal from an order refusing an application by the 
judgment-debtor for declaration of insolvency under*fl. 344 of the Civil Procedure Code, died, 
and the judgment-debtor-appellant took no steps to have the legal representative of the 
deceased substituted as respondent in bis place. 

Held, that art. 171B. sch. ii, of the Limitation Act (XV of 1877) applied to the case, 
and that, as no one had been brought on the record to represent the deceased respondent 
within the period prescribed, the appeal must abate. 

Per Mahmood, J., that whatever the position of the parties might have been in the 
regular suit, in the insolvency proceedings the judgment-debtor occupied a position analogous 
to that of a plaintiff, and the docrec-holder occupied the position of a defendant. 

Narain Das v. Lajja Bam (ante, p. 693^ distinguished. 

This was an appeal from an order of the District Judge of Benares, dated the 
17th May 1884, refusing an application under s. 344 of the Civil Procedure 
Code, for declaration of insolvency. [735] The respondent having died, the * 
appellant was allowed time to take proper stops in the matter, but be took no 
steps. The son of the deceased respondent subsequently applied to be substi- 
tuted. and an order was made substituting him. At the bearing of the 
appeal it was contended for the respondent that the appeal should abate. 

Munshi Hanuman Prasad, for the Appellant. 

Munshi Kashi Prasad, for the Legal Bepresentative of the deceased 
Bespondent. 

Mahinood, J. — In my opinion this appeal must abate. The decree- 
holder-respondent, Bisheshar Singh, is stated by the learned pleaders for the 
parties to have died on the 4th September 1884, and no application ior the 
substitution of his legal representatives has been made by the appellant, nor is 
there anything stated on his behalf as a sufficient cause for not making the 
application, Pershid Narain, the son of the deceased respondent, has, how- 
ever, applied to he substituted as the legal representative of the deceased, and, 
by an order of the 26tb March 1885. his name has been substituted. The 
learned pleader who appears for him. however, argues that, the application not 
having been made within the time provided by art. 171B of sch. ii of the 
Limitation Act (XV of 1877), we are bound by law to order that the appeal 
shall abate. For this contention the learned pleader relies on the last part of 
8. 368 of the Civil Procedure Co de (re ad with ss. 647, 582 and 590). an d s. 4 

• First Appeal No. 87 of 1884, from an order of D. M. Gardener, Esq., District Judge of 
BenuM, dated the 17th May 1884. 
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of tb© Limitation Act, On the other hand, the learned pleader forth© appel- 
lant, whilst conceding that the period provided by art. 1715, sch, ii of the 
Limitation Act, has expired, contends, with reference to the recent Full Bench 
ruling of this Court in Narain Das v. Lajja Bam {ante, p, 693) that the appel- 
lant should be regarded as a defendant,** and that his appeal must therefore 
be held to be absolutely free from liability to abatement, whether he impleaded 
any one as representative of the deceased respondent or not, and the only effect 
jof his omission to implead the respondent's heir should be, to allow the appeal, 
,and to set aside the order of which the appellant complains, or, failing this, to 
dispose of this appeal on the merits. 

C786] I confess that I cannot understand the Fall Bench ruling of the 
majority of the Court to have any other effect ; but the ruling is not, in my 
opinion , applicable to the present case. 

Whatever the position of the parties may have been in the regular suit, the 
judgment-debtor-apxiellant in the insolvency proceedings, under Chapter XX 
of the Civil Procedure Code, occupied a position analogous to that of a 
plaintiff. 

Section 344 of the Civil Procedure Code allows the judgment-debtor, who 
may, of course, have been either plaintiff or defendant in the regular suit, to 
make an application for declaration of insolvency ; s. 345 states the contents 
which must form the application, and, among tliese, clause (/) relates to the 
creditors who would he affected by such declaration of insolvency ; s. 346 lays 
down that the application shall bo signed and verified by the applicant in 
manner hereinbefore prescribed for signing and verifying plaints ; and ss. 347 
and 348 provide that a copy of the application and notice must bo served 
upon creditors, &c., who occupy a position analogous to that of defendants. 
Section 350 provides for a hearing of the case in the presence of the contending 
parties, and s. 351 lays down rules for adjudication either in favour of the 
applicant or the opposing parties. 

Reading these provisions of the law together, I am of opinion that the 
position of an applicant for a declaration of insolvency is sufficiently analogous 
to that of a plaintiff in a regular suit. I arrive at this conclusion, especially, 
not only because the applicant is the person who moves the Court and prays 
the Court to grant him a specific remedy, viz., an adjudication of insolvency, 
but also because, referring to ss. 344, 345 and 346, and reading them with 
s. 553 of the Code, the provisions which apply to plaintiff's-appellants also 
apply to the judgment-debtor-appellant in these proceedings. 

Whatever the position of a judgment-debtor may be in the regular suit, 
in the insolvency proceedings he is the plaintiff*. The Court which had 
jurisdiction to decide the regular suit, had not necessarily jurisdiction to decide 
the application for insolvency, because s. 349 lays down that such application 
should be made to the Dis-[7373trict Court, which is the highest Court having 
jurisdiction to decide ordinary original civil cases. 

It has been argued that the position of the judgment-debtor-appellant is 
not absolutely analogous to that of the plaintiff in a regular suit ; in the first 
place, because he (the judgment-debtor) would be defendant in the regular 
.suit; and, in the next place, the rules applicable to the plaintiff in the regular 
suit did not apply to him, because his complaint, petition or prayer did not 
involve the array of creditors as defendants, nor could the creditors be in any 
aense regarded as defendants ** to such a proceeding. 

The argument is plausible, but has no real force. 

No doubt, in an insolvency proceeding, the Court has not to deal with 
the claim of A against B as specific parties, but has to deal with the petitioner’s 
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prayer for declaration of insolvency as against such creditors as may appear 
to oppose the application as against the whole world. Section 41 of the 
Evidence Act deals with tho effect of such adjudications. Judgments passed 
by the Court in such proceedings would be judgments in rem, binding not only 
upon the specific defendants, but upon the wliole world. So.far as the ques- 
tion of array of parties is concerned, the parties arrayed against the petitioner 
(who claims to be declared insolvent) are the creditors who would appear on 
the issue of the citation or who are named by the applicant. The position of 
the appellant being that of a plaintiff, the position of tho decree-holder is that 
of the defendant, and, as a matter of fact, in this case the appellant did implead 
the decree-holder in his petition. Tlie decroe-holder-respondent having died, 
it was the appellant*8 duty to liave some representative of the respondent 
substituted for hhn. 

In this view, s. 368 is applicable to the present case, because, though 
relating to suits, it has been made applicable to miscellaneous proceedings by 
s. 647, and also to appeals from orders by s. 590 of tlie Civil Procedure Code, 
It was the duty of the appellant to apply within tho time proscribed by law, 
under art. 171 /f, sch. ii, of the Limitation Act. 

This article is somewhat curiously worded, in that it only mentions the 
defendant. By the rule of interpretation contained in the second paragraph 
of s. 3 of the Code, art. 171 /> of the Linn- [738] tation Act must be construed 
with reference to s. 368 of the present Civil Procedure Code. Heading s. 368 
with s. 682 of the Code, it is clear that tho word defendant in s. 368 includes 
a respondent^ and art. 171Z^ of the Limitation Act is applicable to tho case of 
a defendant, and it follows that th»it article applies to the present case. 

No application having been made within the time allowed by art. 17l/i, 
the appeal must abate under the last clause of s. 368, road with ss. 682 and 
590 of the Civil Procedure Code, with costs, 

Oldfield, J.— T concur, although with some hesitation, in holding that 
this appeal must abate, as no one has been brought on the record to represent 
the deceased respondent within the term of limitation. Dismissed with costs. 

Appeal dismissed. 

NOTES. 

[ This case was overruled by (1888) ID All., 264. See tho to that case.] 
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[ 7 All. 788 ] 

The 1st April, 1885, 

Present ; 

Mr. Justice Brodhurst and Mr. Justice Mahmood. 


Ram Prasad and others Defendants 

versus 

Ragliunandan Prasad Plaintiff.'*' 


Act I*of 1872 (Evidence Act), ss, 63 ^c), 114, illustration {g) — Secondary 
evidence — Copy of a copy — Suit for redemption of mortgage — 

Burden of proof — Withholding evidence, 

A deed executed in 1812 became the subject of litigation resulting, on the 17th May 
1813, in a decree the effect of which was to create a usufructuary mortgage of rights and 
interests in two villages. In 1871. the purchaser of a portion of the mortgagor’s rights, 
alleging that the mortgage-debt had hoen liquidated from the usufruct, sued to recover 
possession of the property. The mortgagee.^ resisted the claim for possession, on the grounds 
that, prior to the execution of the deed in 1S12, the mortgagor’s ancestor had granted to 
their own ancestor a gawanda-^ari right, under which a fixed of Rs. 121 was payable 

by them in respect of the lands in the village, that what was mortgaged was not the lands, 
but only the right to receive the fixed jama, and that the fact that the mortgage money had 
been liquidated from the jama did not entitle the plaintiff to oust them from possession. 
It appeared that the alkgod gawanda-pattar, the original mortgage deed, and the decree of 
the 17th May 1B13, were at one time in the defendants’ possession, but the defendants alleged 
that all three documents were destroyed by fire in 1872. The plaintiff sought to support 
his ease by putting in a copy on plain paper purporting to have been transcribed from a 
certified copy of the decree of the 17 th May 1813. 

Held, with reference to the provisions of s. 63t of the Evidence Act (I of 1872), that, 
there being no evidence proving that the copy produced by the plaintiff had been compared 
with the original decree, the copy was not admissible in [789J evidence, inasmuch as it 
could not be regarded either as primary or as secondary evidence of the contents of the 
original decree. 

Held also that the destruction or loss of the three documents alleged by the defendants 
to have been destroyed not being proved, their non-produotion placed them under the 
recognized prohibitions of the law of evidence, and subjected them to the prc.sumption 
recognized by illustration {g), s. 114 J of the Evidence Act, that evidence which could be and 
ip not produced o'ohM, if produced, be unfavourable to the person who withholds it. 

Held also, that inasmuch as the plaintiff was no party to the alleged gawanda-pattar, 
or to the mortgage ol 1812, nor to the litigatiorj which resulted in the decree of the 17th 

* First Appeal No. 18 of 1883, from a decree of Maulvi Mahmud Bakhsh, Subordinate 
Judge of Ghazipur, dated the 22nd December 1882. 

Secondary evidence. t[Sec. 63 ; — Secondary evidence means and includes — 

(1) Certified copies given under the provisions hereinafter contained ; 

(2) Copioa made from the original by mechanical processes which in themselves insure 
ho accuracy of the copy, and copies compared with such copies ; 

(3) Copies made from or compared with the original ; 

(4) Oounterparls of documents as against the parties who did not execute them ; 

(5) Oral accounts of the contents of a document given by some person who has himself 
e an it.] 

J[8eo. 114 -The Court may presume the existence of any fact which it thinks likely 
to have happened, regard being had to the common course of 
Court may presume exib- natural events, human conduct, and public and private 
t once of certain /acts, business in their relation to the facts of the particular case •]} 
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May 1813, and could not therefore bo taken to be in a position to produce those documents 
or to prove their contents by secondary ovidenoo ; and inasmuch as the circumstances esta- 
blished a pritna facie case in his favour, the burden of proof in regard to the existence of the 
alleged gawanda-dari tenure lay upon the defendants, who, whilst in a position which would 
involve their being in possession of the documents above-mentioned, and whilst admitting 
such possession up to the year 187il, had failed to prove either their destruction or their 
contents by secondary evidence such as could be relied on. Rajah Kishen Thdt Ram Panday 
V. Narendar Bahadoor Stncjh, L. R., 3 Tncl. App., 85, referred to. 

The facts of this case are sufficiently stated for the purposes of this report in 
the judgment of Mahmood, J. 

Mr. T, Conlan and Mr. G. T. Spankie, for the Appellants. . 

Mr. TF. A/. Colvin, Mr. G. PP A. Ross, and Munshi llanuman Prasad, for 
the Respondent. 

Mahmood, J. — The facts ot the case, as far as they are necessary for the 
disposal of this appeal, may be recapitulated here, and the following pedigree 
throws light upon them 

Mahabal Singh. 


I^aitab Singh Kali Charan 

I . I 

1 Thakur Prasad 


Bam Charan fidit Narain Janki Prasad 

I I ^ 

Sat Narain, Ram Dat 

defendant No. 5 I i 


Ram Dayal, Rarn Parahad, 

defendant No. 7. defendant No. 0. 


Ambika Prasad Debt Prasad 

Gaya Prasad. 

[740] In each of the two villages Mangalpur and Saidpur, Mahabal Singh 
owned an eight annas share, known as Patti Mahabal Singh. It is admitted 
in this case that, on or about the 4th April 1812, Mahabal Singh executed a 
deed which became the subject of litigation, resulting in a decree dated the 
17th May 1813, the effect of which was to create a usufructuai y mortgage of 
the rights and interests of Mahabal Singh in the two villages above-named, in 
lieu of a sum which is stated by the defendants to have amounted to Rs. 4,684. 
Another fact admitted in the case is, that under the terms of the mortgage so 
created the mortgage would expire in 1278 fasli, 3 871 A. D., the usufruct of 
the interval of fifty-eight years being regarded as liquidating the mortgage 
without the necessity of taking any accounts at the time of redemption. 

Upon the death of Mahabal Singh, his rights and interests devolved in 
equal shares upon his two sons Kali Charan and Partah Singh, and their 
rights having been at various times sold, under circumstances stated in para- 
graph 4 of the plaint, the plaintiff has acquired a six annas eight pies share in 
mauza Mangalpur, and a two annas eight pies share in mauza Saidpur, and 
his name has been recorded in the Government revenue papers as proprietor 
o£ these shares. The rest of the mortgagor’s rights in these properties belong 
to the persons who have been impleaded in this suit as pro forma defendants. 


509 



l.L,R. 7 All 741 


BAM FBASAB &C, V. 


Upon this state of things, the plaintiff instituted this suit, praying for 
possession of the entire eight annas share in Mangalpur and the entire eight 
annas share in Saidpur, on the ground that he was entitled to such a remedy 
by virtue of being a joint holder of the equity of redemption in the mortgaged 
property. The plaint set forth that, under the terms of the mortgage, the 
money due thereon was liquidated from the usufruct by the very fact of the 
lapse of the term of tlie mortgage. The plaint also prays for recovery of 
mesne profits. 

The principal defendants, who occupy the position of mortgagees, resisted 
the suit upon the ground that, before the mortgage by Mahabal Singh, his 
ancestor, Babu Abhai Singh, had granted a gawanda-da^‘i right to their 
ancestors, that under that settlement a fixed jawa of Rs. 121 was payable by 
them “ with respect to all [741 ] the zarnindari duos, cultivatory lands, sayer^ 
up-lands and low-lands, water and iorest ])roduce, ponds, tanks, fruitful and 
unfruitful trees, of an eight annas share in each of the villages Mangalpur 
and Saidpur,” They furtlier pleaded that under the terms of the mortgage, 
what was mortgaged was not the lands of these villages, but only the right of 
Mahabal Singh to receive the faxed jama of Rs. 121, and that the condition in 
the mortgage was “ that the sura of Rs. 71 out of Rs. 121, the amount of 
jama fixed as the right of Mahabal Singh, should be annually set off against 
the principal mortgage-mopey, and Rs. 50, the Government revenue, should 
be paid to the proprietor; and that, after the expiration of 1278 fasli, Rs. 121 
should be paid to the proprietor of the property as before.” Upon this ground, 
the defendants contended that “ tiie fact that the mortgage-money has been 
liquidated from the jama fixed does not entitle the plaintiff to effect redemp- 
tion of the mortgage by removal of the defendants' possession.” They further 
went on to say that the deed qawanda-pattar granted by Maliabal Singh's 
ancestor to the ancestor of tne defendants before the British reign, was kept 
in a bundle of papers in the defendant Ram Prasad’s house, which was 
destroyed by fire, and the file and bundle of papers were also burnt along with 
' all the goods kept in the houses” It may bo noted here that tjie fire to 
which this allegation relates is stated in the evidence to have occurred about 
the year 1872. 

Tho only other pleas in defence which need he noticed here are, that the 
plaintiff as owner only of a portion of the property is not entitled to claim 
possession of the entire property in tlie suit ; and the other plea, after ques- 
tioning the amount of mesne profits claimed by tho plaintiff, goes on to say 
that “ the entire amount of the profics of mauza Saidpur and Mangalpur comes 
to Rs, 242, half of whicli, Rs. 121, is paid to the^^l^roprietors of Patti Mahabal 
Singh, that the plaintiff himself has refused to take the amount which he is 
entitled to. according to proportion, on account of tho share purchased by him,” 

Among the ;7ro /orwa defendants, Sat Narain (defendant No. 5), Ram Parsan 
(defendant No. 6), and Ram Dayal (defendant No. 7), defended the suit upon 
allegations supporting the case set up by the principal defendants ; whilst 
Ram Khilawan (defendant No. 8) [742] raised the plea that he was improperly 
impleaded in the suit, and the remaining defendant (No. 4), Nand Kumar 
Singh, did not appear to defend tfie suit at all. 

Tho lower Court held that the defendants had failed bo prove their allega- 
tion that they held any gawanda’dari right in the property ; that the plaintiff 
had succeeded in proving that the mortgage of 1812-13 did not relate only to 
the malikana right as stated by the defendants, but to the full proprietary 
right in the land? of the villages which represented the share of Mahabal 
Singh ; that the mortgage having been liquidated by tho lapse of the year 1278 
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fasli, the plaintiff was entitled to proprietary possession by redemption of the 
share belonging to him, together with mesne profits of such share ; that he 
was also entitled to obtain possession as mortgagee of the shares of Ram 
Khilawan and Nand Kumar who had not resisted the suit, but that ho was 
not entitled to claim possession of the sliares of Sat Narain, Ram Parsan, 
and Ram Dayal, who had contested the plaintiff’s by supponting the case set 
Up by the principal defendants-mortgageos. To the extent of the shares 
of the last named three persons, tho suit was therefore dismissed, and the 
question of determining tlie amount of mesne profits was left by tho Court for 
decision in execution of the decree. 

From the decree so passed hy the lower Court, only the principal 
defeildants-mortgagees have preferred this appeal, and the argument of the 
learned counsel for the ai)poilants raises only one main question for deter- 
mination, namely, whether tho defendants-appellants possessed any gawanda- 
dari rights in those villages at the time of the mortgage ; in other words, did 
Mahabal Singh under that mortgage iJace them in possession of the village 
lands, &c., or only mortgage his right to receive the hxed jama of Rs. 121 under 
the conditions stated by the defendants? There is therefore only one issue 
for determination in this appeal, and its decision relates only to the weight of 
evidence in the case, and raises no main question of law. 

Before proceeding further, I wish to decide a question upon which much 
argument has been addressed to us on either side* One of the most import- 
ant pieces of evidence produced hy the plaintiff to support his case was a copy 
on plain paper, purporting [743] to have been transcribed from a certified copy 
of the decree of the 1 7th May 1813. The document was admitted by the lower 
Court in evidence on the ground that, the original decree having been destroyed, 
the plaintiff had made fruitless attempts to obtain a certified copy, that the 
defendants were in all probabilitv in possession of a certified copy of the decree, 
but did not produce it as it would not suppoit their case. The learned counsel for 
the appellants contended that tho copy was produced under suspicious circum- 
stances and could not ho relied upon, whilst Mr. Colvin on behalf of the res-, 
pondeht supported the admissibility of tho document upon the ground that the 
evidence upon tlie record proved that the copy pioduced in evidence was tran- 
scribed from a certified copy, and could therefore be regarded as secondary evi- 
dence of the contents of the original decree. 1 am of opinion that tlio argument 
urged on behalf of tho appellant on this point has force. Whatever the law may 
have been upon the subject bofoie tho passing of the Indian Evidence Act (I of 
1872), the rules contained in that enactment must now bo strictly observed. 
Section 61 of the Act lays down that “the contents of documents may be proved 
either by primary or by secondary evidence,” and I understand the rule to mean 
that there is no other method allowed by law for proving the contents of docu- 
ments. Section 62 defines the meaning of primal y evidence ; s. 63 describes what 
constitutes secondary evidence within the meaning of the Act ; and cl. (c) of the 
section lays down in express language that “ a copy transcribed from a copy, 
bub afterwards compared with the original, is secondary evidence; but a copy 
not 80 compared is not secondary evidence of tho original, although the copy 
from which it was transcribed was compared with the original.” There is no 
evidence in this case, even if tlie whole deposition of the plaintiff’s witness Anup 
Narain be accepted, which proves that the copy of the decree now produced in 
evidence was compared with the original decree, and I therefore hold that it 
was not admissible in evidence, because it could not be regarded either as 
primary or secondary evidence of the contents of the original decree. The 
contents of the copy must therefore be kept out of mind in determining this 
appeal. 


611 



I.L.R. 7 All 744 


BAM PBASAD &0. V. 


The question then is, on whom lay the burden of proof in this case in regard 
to the existence of the gawanda-dari tenure alleged [744] by the defendants** 
appellants? But before determining this question, especially with reference to 
the expression as used in evidence, it seems to me necessary to ascertain the 
exact nature of the tenure known as gawanda in the district in which the pro- 
perty in suit is "situate. In the North-Western Provinces Gazetteer ^ vol. 
XIII, p. (38, under the heading of cultivatory tenures, the following account is 
given of qawanda-dnri : — “ A tenure peculiar to the eastern portion of the 
district is the gannadh (of uncertain derivation -a corruption, perhaps, of 
gamv-wara). The normal form of this tenure is the grant at a fixed rent of a 
whole village, or definite tract within a village, to a community of Brahmans. 
Where this can be inferred to have existed at the permanent settlement, the 
tenure is proprietary ; in otlier cases, the precise definition and legal quality 
are rather doubtful. Gamvadhs may originate by grant as above mentioned, 
by purchase, or even by mere usurpation on the part of the village headmen. 
In the last case it is confused with, and generally indistinguishable from, 
the ttka istimrari or ‘ perpetual lease, ’ another not unfrequent tenure in which 
a whole village or definite part of iti is leased to the mulcaddam or headman at a 
fixed rent. In the case of ganwadhas and tikas, the status of the under-tenants 
that pay rent to the gamvadhai s and tikadars is somewliat obscure, and has 
to be (ietormined, when dispute arises, by the investigation of each particular 
instance. For it may happen that the under-tenant is a mere tenant-at-will, 
incapable by law of acquiring occupancy right by lapse of time, or he may be 
a fixed rate tenant whose holding dates before the ganioadh or tika^ or may 
have acquired occupancy-right under a gaiiwadhar whose own tenure is 
recognized as proprietary.” The tenure thus described seems to have existed 
in Sheopertab Narain Stngh v. Hurshnnker Pershad Stnghy N.- W.P.H.C. Rep., 
1873, p. 40, as well as in L'lkhuii Pathnk v. Roop Lai, N.-W.P. IT. C. Rep., 
1871, p. 48, in both of which cases the nature of the tenure was referred to. 
In the present case, however, the nature of tlie gawanda-dari right claimed by 
• the defendants-appellants is specificallv described by themselves in para. 3 of 
their written statement; they admit distinctly that the full proprietorship of 
the villages, including the right to actual possession of the lands, Ac., did at 
one time vest in Babu Abhai Singh, ancestor of Mahabal Singh, and that the 
gawanda-dari [745] tenure was created by the former by grant of a deed of 
gawanda-pattar to the defendant’s ancestors, and that the gawanda-pattar was 
in their j) 08 session up to the year 1872, when a fire in the defendant Ram 
Prasad’s house destroyed the document. The original mortgage-deed and 
the decree of the 17t}i May 1813, would have bo(fn equally important pieces 
of documentary evidence in the present case, and it was alleged that they 
wote in possession of the dofondants-appollants, who, without denying that 
the documents were at one time in their possession, stated (in para. 5 of their 
written statement) that they were burnt along witli the gawanda-dari pattar 
in the fire to which reference has already been made. Under these circum- 
stances, the occurrence of the fire and the burning of the bundle of papers 
said to have contained these three important documents, constitute an 
important subsidiary point for ai riving at any conclusion upon the merits 
of the case. The evidence upon the point, however, is either hearsay or 
unsatisfactory. TI.ere may possibly have boon a fire in the defendant Ram 
Prasad’s bouse, but it is certainly not proved that the gawanda-pattar ^ the 
mortgage deed, or the decree of the I7th May 1813, were burnt in that fire. 
On the other band, the application made by the defendants, dated 7bh July 
1868 (pa|w No. 174 on the record), in a former litigation contains such 
specific ref eren ^'0 to the decree that J agree with the learned Subordinate Judge 


512 



KAGHUNANDAN PRASAD [1885] LL.R. 7 All 746 

in holding that it must at that time have been in their possession. The destruc- 
tion or loss of these three important documents not having been proved, 

defendants places them under the rocogni/.ed 
prohibitions *of the law of evidence, and subjects them to the presumption 
recognized by illustration (g), s. 114 of tlie Evidence Act^ “ that evidence 
which could be and is not produced would, if produced, he unfavourable 
to the person who withholds it.” It appears from an attested copy (paper 
No. 135 on the record) that the plaintiff's ancestor made an application on 
the 13th August 1872, to the proper authorities for obtaining a duly attested 
copy of the decreeof the 17th May 1818, but the application could not be grant- 
ed, because the original decree no longer existed among the oflici ah records. 
It is clear that, neither the plaintiff nor his ancestor liaving been a party to 
the litigation of 1813, thev could not bo expected to have obtained a certified 
[746] copy of the decree, and it is equally clear that under the ciicumstances 
of the case the non-production by the defendants of the alleged gawanda^dari 
pattoTf and of the mortgage-deed, and the decree, leavers the plaintiff in a 
more or less helpless position in contesting the case set u]) by the defendants 
as to the'iY gawanda-dart right. The case therefore upon this point falls within 
the purview of the rule laid down by the Lords of the Drivv Council in Ua'jah 
Ktshen Dutt Ham Pandeyv. Narcndui IJahadoor Stngh, L R., 3 Ind. App., 85, 
“which was a suit for redemption, and in which, the* mortgage-deed not being 
forthcoming, there was a contention between the mortgagor and the mort- 
gagee as to tlio exact terms of the mortgage. Their Lordships observed : — 
‘*lt appears to tlieir Lordships that in such a case as the present it lies upon 
the plaintiff to substantiate his case by some evidence - by some prima facie 
evidence at least. But in this, as in most other cases, when the (luantum of 
evidence required from either party is to be considered, regard must be had to 
the opportunities which each party may naturally ho supposed to have of giv- 
ing evidence, and although the burden of pioof prima facte in this case, in their 
Lordships’ view, is upon the plaintiffs, still they think the consideration 
should riot be omitted that the deferidant would naturally have the mortgage, 
and that it would be, prima facte at all events, more in his power to give 

accurate evidence of its contents The plaintiff, by the hyjiothesis, would 

not have seen the document, or probal)ly have had access to it from the time of 
its execution, which in this case was the year 1840 ; whereas the defendant 
would be assumed to have it and to be able to produce it, to show why he could 
not, and to give some evidence of its contents if it were lost.” 

I have quoted these observations at such length because they seem to me 
to be especially applicable to the circumstances of the present case, which 
indeed in some points furnishes even stronger grounds for applying the rule 
than the case before their Lordships of the Privy Council. Here the plaintiff, 
who is simply a purchaser of a portion of the right of Mahabal Singh, was no 
party to the Meged go wand a pa ttar ; he was no party to the mortgage of 
1812, nor to the litigation which resulted in the [747] decree of the 17th 
May 1813. Ho cannot, therefore, he taken to be in a position to produce 
those documents or to i)rove their contents by secondary evidence. The 
defendants, on the other hand, whilst in a position which would involve their 
being in possession of the documents, and whilst admitting ihat they were in 
possession of them up to the year 1872, have failed to prove either their 
destruction or their contents by secondary evidence, such as can be relied upon. 
The plaintiff, on the other hand, has, in my opinion, shown a very good puma 
facie case which the defendants have not been able to rebut. 

This leads me to the consideration of the various points in the evidence ; 
but before doing so T wish to notice an argument which has been addressed to 
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US with especial cogency by Mr. OoZum on behalf of the plaintiff-respondents 
The main feature of the defendant’s case is, that the mortgage of 1812-13 
was executed in lieu of a sura amounting to no less than Es, 4,684 : that 
it was a patwari mortgage for a definite term of fifty-eight years ; that is,, 
the mortgage would, by the \erv lapse of its term, be liquidated from the 
usufruct of the mortgaged property, or rather from the fixed annual malikana 
jama of Es. 121, whicli tlie defendants represent to have been the limit of the 
rights of Mahabal Singh which he gave in mortgage as security for repayment 
of the debt, ll'urtlier, the defendants’ case is, that out of this sum of 
Es. 121, Es. 60 were to go towards payment of the Government revenue and 
only Es^ 71 were to be appropriated by the deiendants-mortgagees towards 
pa>raent of piincipal and interest due on the mortgage. Now, Mr. Colvin has 
effectively shown that such a hypothesis is rebutted by purely arithmetical 
calculation. It must be remembered that, according to the defendants’ 
case, not the zamindaii rights in the lands, <Src., of the village, but only the 
fixed sum of Es. 7J, the annual mahkana javia^ was given as the sole security 
for repayment of the mortgage-debt. Now this annual sum of Es. 71, if 
multiplied into fifty-eight, which-is the number of years constituting the term 
of the patwari mortgage, would yield only a sum ol Es. 4,118, which falls 
short even of the alleged principal sum of the mortgage by no less than Es. 
566. A mortgage of sucji a nature is not intelligible in the ordinary course 
of human aff airs, and there^^ultof Mr. Colvin's argument by f 748] arithmetical 
calculation shows the absurdity of the defendants’ case, in proportion to the 
rate of interest which may be assumed as having been agreed upon between the 
raortgagoi and the mortgagee. The rate of interest, if assumed at 12 percent, 
per annum, would yield more than Es. 500 per annum, and even it 6 per cent, 
per annum is assumed to be the rate, the annual interest alone would be more 
than Rs. 250 per annum. This circumstance alone seems to me to raise a 
strong presumption in favour of the plaintiff’s allegation that the mortgage by 
Mahabal was a mortgage not of his inalikana jania^ which, according to 

the defend. ints’ case, was a fixed sum undfi tiie gawanda patiar^ incapable of 
increase, but the subject of the mortgage w^as the zamindari rights in the 
lands of tlie village, which might well, by increase of cultivated area or 
otherwise, have been regarded as likely to yield sufficient usufruct to satisfy not 
only the princi])al, but also the interest due on the mortgage. It may here be 
added in conned ion with this point that the defendants in this very case 
pleaded that the profits of the mortgaged property weie less than those stated 
by the plaintiff. 

Intheti.'*e of such circumstances, which establish a strong ^)nma/ac^e 
case in favour of the plaintiff-respondent, it was incumbent upon the defend- 
ants-appellants, to have produced the strongest possible evidence to substan- 
tiate tboir case. They failed, as I have already said, to produce the best 
documentary evidence which would conclude in their favour the point in 
contention between the parties. And with the presumptions against them, 
which their course of action in the suit involves, I have to consider whether 
the evidence produced by thorn substantiates their case. (The learned Judge 
then proceeded to consider this evidence, and, being of opinion that it did not 
substantiate tin defendants’ case, came to the conclusion that the appeal should 
be dismissed). 

Brodhurst, J. — 1 concur with my learned colleague. The appeal is 
dismissed with costs. 

Appeal dismissed. 
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The 1/th April, 1885. 

Present : 

Sill W. CoMKii Petiteram, Kt., Chief Justice, 
AND Mr. Justice Brouhukst. 


Queen- Empress 
oers us 
ijalli. 


Act XLV of 1800 [Penal Code)^ s. 201, 

In a trial upon a charge under s. 201 of the Fonal (3ode, the accused made a statement 
to the effect that ho was present at the commission of a murder bv two other persoun, that he 
himvSelf took no part in the act, that before the murder was committed, one of the persons 
named pulled off a razai from the bod on which theMoceased was sb'eping, and that, in his 
presence, the razai was subsequently concealed in .i stack. It was proved that the meat 
belonged to the deceased, that it was found coneoilod in .i stack, and that it was pointed out 
"by the accused to the police. The accused wasconvicted of concealing evidence of the murder 
with the intention of screening the offender from legal punishment, under s. 201 of the 
Penal Code. 

Held^ that the conviction must be quashed, inasmuch as if tlie razai had not been concealed 
or destroyed, its presence or existence would have been no evidence of the murder. 

A person who is concerned as a principal in the commission of a crime cannot bo 
convicted of the secondary offence of concealing evidence of the crime. 

This was an appeal from a conviction by Mr. II. A. Harrison, Sessions Judge 
of Meerut, dated the 17th February 1885. The appellant was charged before 
the Court of Session with nffonoes * under ss. 201 and 202 of tlie Penal Code, 
and wad convicted under the former section. The facts of this case are stated 
in the judgment of the Sessions Judge, which was as follows 

** Salik, the brother of Dalli, was in his field when ho was murdered. His 
brother Dalli found his corpse in tlio morning. The neck was between a 
wooden pitchfork : there were wounds on the head. The medical evidence 
shows that the skull was extensively fractured. Tlie left jaw and eye were 
also injured. There were also abrasions on the nose and linear contusion on 
the neck, the latter caused evidently by the pitchfork. 

“ It appears that, at first, suspicion attached to no one , afterwards the 
aoeused was suspected, because the deceased had on two or three occasions 
found fault with him for joking with his sister-in-law, the wife of his brother 
Dalli.’* 

“ The evidence of Dalli shows that the deceased liad with him a razat. 
The recovery of this razai is the principal evidence in this case. The acimsed 
made two statements — one on the 20th [750J November, before Umrao Singh, 
Honorary Magistrate, and a second one before the committing Magistrate. 

“ His statements were— that Ganga Sahai and deceased were at feud, the 
former having been fined on the complaint of deceased ; that while he (accused) 
was sleeping at Bam Dayal J3ania’s, he was awakened by Mari and Mathura, 
nephew and son of Ganga Sahai, and asked by them to come with them and 
inspect the fields ; that he went, and after Mathura and Mari had inspected 
their own fields, they went to the field of the deceased, where deceased was 
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sleeping on a bed ; that Mathura asked him (accused^ to pull the razai oflf 
deceased, which he refused to do ; that Mari pulled the razai off and asked 
him to stand aside ; that he did so. when Mathura and Mari killed Salik with a 
darati ; that they then left Mathura, carrying the razai which *he had taken 
from deceased ; ^that ho (accused) wont to sleep, and the others went to their 
home ; that next evening Mathura asked him to come with him to conceal the 
razai ; that Mari joined them, and that they all three went to Ram Ratan’s 
field, where Mathura put the razai into a stack oi jawar ; that he (accused) 
was to keep silence ; that when the darogah came he first denied all knowledge 
of the murder, and afterwards told him what had occurred, and pointed out the 
razai. Tdefore this Court the accused pleaded not guilty, but when asked if 
the two strtteiiionts made before the Magistrate were his, and were true, be 
stated that they were, and it was not till after the assessors had given their 
opinion in writing after the judgment had commenced, that accused retracted 
his statement, saying it was made under compulsion. 

“ The fact that the accused pointed out the razai, which was well con- 
cealed in a ^ainar stack, is proved by tlie evidence of two witnesses. The fact 
that the razai belonged to Salik ik fully established. 

“Tliere can he no doubt that the statements made by the accused were 
voluntarily made. The second was made thirteen days after the first : they 
arelongth>, with much detail in them, and in this Court the accused admitted 
that they were true 

“ That the statements are wholly true, no one can for a moment believe. 
There can he but little doubt that the accused was [751] the actual murderer, 
but there is no evidence to convict him upon, except his own statement and 
the recovery of lazai. In his statements he does not admit that he had 
any hand in the murder. He denies knowing that any murder was contem- 
plated ; all that he does admit is, that the murder and concealing of the razai 
took place before him ; that he knew not that any murder was intended, bub 
that he did know that the rnzai w^as to be concealed. His statements that 
Mathura and Mari killed deceased are doubtless false ; but at the same time 
the probability is, that more than one were engaged in the murder. The reason 
assigned for the murder by accused seems to the Court altogether insufficient , 
others no doubt were engaged in it: who they were, and by what motive 
actuated, is not known. 

“ In the face of the double statements of the accused, and the admission 
in this Court that those statements wore true, the Court must find the accused 
guilty of the charge under s. 201, for by his own admission he formed one of 
the party who wont expressly to conceal the razai, and the evidence proves 
that he himself pointed out w^here it was, 

" The assessors find the accuse! guilty of the charge under s. 201. The 
second charge is included in the first , for if a man conceals evidence, he does 
nob report the crime which lie tries to conceal. 

“The Court finds that Lalli is guilty of the charge — that ho, knowing an 
offence punishable with death had been committed, concealed a taken 

from the murdered peison, that evidence of the commission of the offence 
might disappear, with the intention of screening the offender from legal punish- 
ment, and has thereby committed an offence punishalde under s, 201, Indian 
Penal Code.” 

The appellant was not represented. 

TheiJnaiorixovpniment I Header [VtVLhu DwarkaNath Banarji)Jorthe Crown. 

Pethevam, C. J., and Brodhurst, J. -In our opinion this conviction 
must be quashed on the ground that s. 201, Indian Penal Code, contemplates 
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concealment or destruction of evidence [752] of a crime. In this ease, if the 
vazai had not been concealed or destroyed, its presence or existence would have 
been no evidence of the murder. Again, in our opinion, on the construction 
of the section, the person who is concerned as a principal cannot be con\icted 
of the secondary offence of concealing evidence of the crime. ^ The conviction 
must be quashed and the prisoner released. 

Conviction quashed. 


NOTES. 

[ See for a similar docision on s. 201, Indian Penal Code, tho following cases . — (1886) 
8 All., 252 ; (1895) 22 Oal., 638 ; (1903) 27 Mad., 271 : 14 M. L. J., 226.] 


[ 7 All. 7B2 ) 

APPELLATE CIVIL. 

The 1 6th Aprils lbb5. 

Present : 

Mr. Justice Oldfield and Mr. Justice Tyrrell. 

Kashi Prasad and another Decree-holders 

versus 

Miller J udgment-deb tor.’*' 

Execution of decree— Attachment of property — Judgment -debtor declared an 
insolvent — Claim by Official Assignee to attached property —Appeal from 
order disallowing claim — Statute 11 A' TJ F?c., c. 21, ss. 7, J9— -Civil 
Procedure Code, ss. 241, 27b — lie presen ta live '' of judgment-debtor. 

A decree-holder, having attached the property of bis judgment debtors in execution of 
the decree, obtained an order for sale of tho attached property. Pr >r to sale, the judginont- 
debtors made an application to be declared insolvents, and obtained an order under Stat. 11 
and 12 Vio , c. 21, .s. 7, by which <lieir property was vested in the Oflicial Assignee. An 
application was then made by the Official Assignee to the Court in which the execution of 
the decree was ponding, for the release of the property from attachment, and that the property 
might be made over to him. The Court dismissed the application. On appeal, tho District 
Judge reversed the first Court’s order. 

Held, that the matter did not come before the Court of First Instance under s. 49 of Stat. 
11 and 12 Vic., c, 21, inasmuch as that section refers to cises where the insolvent’s schedule 
has been filed, and to debts or demands admitted therein and, in the present case, no sche- 
dule had been filed at the time of the Official Assignee’s application ; and the Court could 
therefore only entertain the application under the provisions of the Civil Procedure Code 
relating to the execution of decrees. 

Held, that the Official Assignee could not be held to be a representative of tho judgment- 
debtors within the meaning of s. 244 of the Civil Procedure Code, and his application was 
not one relating to tho execution, discharge, or satisfaction of the decree. 

• Second Appeal No. 69 of 1884, from an order of A. Sells, Esq., District Judge of Cawn- 
pore, dated the 10th March 1884, reversing an order of Maulvi Fand-ud-din Ahmad, Subordi- 
nate Judge of Gawupore, dated the 6th September 1883. 
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Heldf that the Court of First Instance had only jurisdiction in the matter under s. 278 
the Code, and disposed of it under that section, and that the District Judge bad no jurisdic- 
tion to entertain the appeal. 

1763] TllFi facts of this case are sufficiently stated for the purposes of this 
report in the iucigment of the Court. 

Pandit Sundar Lai, for the Appellant. 

Mr. Greenway and the Junior Government Pleader (Babu Dwarka Nath 
Banarjz), ior the Kespondent. 

Oldfleld and Tyrrell, JJ, -It appears that the firm of Gaya Prasad and 
Kashi Piasad, represented by appellant, obtained a decree afjainst Ohota Lai 
and Sheo Prasad for money duo, on the 3Jst March 1883. They had, on the 
2nd March 1BH3, attached prooerty of the judgment-debtors before judgment, 
and the att ichment continued in force after decree, and they took out execution, 
and on the 4tli April 1883, obtained an order tor the sale of the attached 
property. 

The judgment-debtors, prior to sale, applied on the 11th April 1883, in 
the Calcutta Jligh Court, to be declared insolvents, and on the 11th April 
1883, the High Court made an order under Stab. 11 and 12 Vic., c. 21, s. 7, 
vesting their property in the Official Assignee, who is the respondent before us. 

On the 2ud June 18^, the Official Assignee made an application in the 
Court of tlie Subordinate Judge of Cawnpore, where the execution of the decree 
was pending, for tlio release of the property from attachment, and that the 
property bo made over to him. On the 6bh September 1883, the Subordinate 
Judge dismissed the api)lication, and tlie Official Assignee appealed to the 
Judge, who reversed the order and allowed the application. The judgment- 
creditors now prefer an appeal to this Court from the Judge's order. There are 
two contentions rai-.ed — (1) that no appeal lay in the matter to the Judge; 
(2) tliat the judgment creditor, by reason ot having attached the property of 
his judgmenb-duhtors, and obtained an order for sale liofore the date of the 
vesting order, which vested the property in the Official Assignee, obtained 
rights in the property which cannot be affected by the vesting order. In 
order to determine the first question, we have to see how tlie application on 
the part of the Oflicial Assignee came before the Court executing the decree, 
and what jurisdiction it had in the matter. The order vesting the real and 
£784] personal estate of the insolvents in the Oflicial Assignee was made under 
6. 7, Statutes H and 12 Vic., c 21, and s. 49 enables the Court in which any 
action, suit, execution or process is pending ki respect of a debt or demand 
contained in an insolvent's schedule, to stay the proceedings or set aside or 
suspend the execution or process, so far as respects the debt or demand, until 
further order of the Court which made the vesting order. But the matter did not 
come before the Subordinate Judge under this section. It refers to cases where 
the insolvent's schedule has been filed, and bo debts or demands admitted in the 
Schedule, and no schedule had been filed at the time of the Official Assignee's 
application. The Subordinate Judge could therefore only entertain the appli- 
cation under the provisions of the Code of Civil Procedure relating to execution 
of decrees. Section 244 relates bo questions between parties to the suit in which 
the decree was passed or their representatives relating to the execution of the 
decree ; and s, 278 to objections by third parties to attachment of property 
made in execution of the decree. Now, if the application is to be considered 
HS one to be dealt with, and which was dealt with, under s. 278 and succeeding 
sections, the order made on it was not appealable to the Judge, and the 
appellant's contention that the Judge had no jurisdiction is valid. If, on the 
other band, the application was one to bo dealt with under s. 244, the 
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Subordinate Judge would have jurisdiction, and the appeal was cognizable by the 
® "^Sitter of the application relate to questions between 
the parties to the suit or their representatives, and in regard to the execution, 
alSChCirgo or satisfaction, of the decree? In other words, can the Official 
AssigOOe be held to be a representative of the judg merit- debtor within the 
meaning of s, 244, and does his application relate to the execution, discliarge 
or satisfaction of the decree? We do not think this can he held. The 
Official Assignee did not apply to tlio Court as one representing the judgment- 
debtor in regard to any inaltor relating to tlie execution, discharge or satisfac- 
tion of the decree, but as a third party in whom the insolvent debtor’s 
property had become vested under the Insolvent Debtors Act, and hfs object 
was to have the attachment withdrawn and the property made over to 
him, not for any' purpose of execution of the deciee, but that he might deal 
[76S] with it under the provisions of tlie Act for the benefit of tlie general 
tody of the creditors. As a matter of fact, he appears to have made his appli- 
cation under s. 278, and it was so treated by the Subordinate Judge. Nor can 
the Official Assignee bo considered to he a representative of the judgment- 
debtor within the meaning of s. 244. IIo represents the general body of the 
creditors for whose benefit the property of the judgment-debtor is vested in 
him in trust, and it was in this capacity, as repiesenting them and for their 
l) 0 nefit, that he made his application. 

The Judge has, tlierefore, erred m regarding the respondent as a represen- 
tative of the judgment-debtor and treating the matter as one to bo dealt with 
under s. 244, Civil Procedure Code, the older on which was open to api)eal ; 
and wo cannot find that he is supported by the case ho refers to [Miller v. Mon 
Mohun Boy, I. L. R., 7 Gal., 213), as there was no ruling in that case to the 
effect that the Official Assignee can he regarded as a representative of the 
judgment-debtor, and an application of tliis nature is one to bo dealt with 
Under s. 244, Civil Procedure Code. 

We are of opinion, therefoie, that the Subordinate Judge had only juris- 
'diction jn the matter under s 27H, and he disposed of the apjilication under 
that section, and the Judge had no jurisdiction to enteitaiii the appeal. It is 
not necessary for us to consider the second question raised. Wo decree the 
appeal and set aside the Judge’s order with costs. 

Appeal allowed. 


NOTES. 

[ For caHOS following this case, see flSOl) ‘2‘i Cal., 259 ; (1901) 28 Cal,, 416 ; (1896) 21 
Bom., 205 ; (1908) 30 All., 486. j 
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The 9th May, 1885. 

Phesent : 

Mr. Justice Bboi>hur3t and Mr. Justice Tyrrell. 


Kolai Ram and another Plaintiffs 

versus 

Pall Ram and others Defendants. 


Amendment of decree — Judgment atvardrng interest for period prior to 
suit —Decree directmq interest to he paid from date of suit — 

Civil Procedure Code, ss. 206, 209. 

The judgment iii an appeal adjudged intercbt to be paid for the period prior to the 
institution of the suit only. The decree contained an order for payment of interest from fcho 
date of the suit onwards. 

Held, that no variance with the judgment, within tho moaning of s. 206 of the Civil 
Procedure Codc), was involved in the additional order contained m the decree. 

[756] Tins was an application by tho respondents for the amendment of the 
decree of the lligh Court in F. A. No. 125 of 1882. The grounds of the appli- 
cation are stated in the judgment of the Court. 

Munslii Hanuman Prasad, fer the Respondents, Applicants 

Pandit A^udkia Nath, for the Appellants, Opposite Parties. 

Brodhurst and Tyrrell, JJ. — We are asked to amend this decree on the 
ground that it is at variance with the judgment in the appeal, inasmuch as the 
decree coutiins an order for the payment of interest from the date of the suit 
onwards, whereas interest was adjudged by tho judgment for tho period prior 
to the institution of tho suit only. But no variance with the judgment is 
involved in thi.^ additional order contained in the decree The decree agrees 
in all the respects with the judgment, accoiding to the requirements of s. 206 
of the Civil Proced'ue Code. It contains clearly and specifically all the reliefs 
adjudged by the Court, and the Court is competent under s. 209 to “ order” 
tn its decree that interest at a reasonable rate should be paid on the principal 
sum adjudged {setL in tho judgment) from the date of the suit to the date of 
the decree, in addition to any interest adjudged on such principal sum for any 
period prior to the institution of the suit, with further interest at a reasonable 
rate on the aggregate sum so adjudged from the date of the decree to the date 
of payment, or oUch ea^-lier date as the Court thinks fit. The language is 
similar to that of the Act for the Repeal of the Usury Laws, No. XXVIII of 
1855, ss. 2 and 3. 

In the case before us, the Court has in its decree done no more than it 
was competent to do under the powers conferred by this section, and the decree 
has not tlioreby been made to be in variance with the judgment passed by the 
Court. 

We therefore disallow this objection with costs. 

A ppU cation refused. 
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The 12th May, 1885. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr.eJustjce Straight, 
Mr. Justice Brodhurst, and Mb. Justice Tyrrell. 

Queen -Empress 
versus 

Earn Sarup and others. 

Offence made up of several offences — Rioting — Grievous hurt — Crimtnal 
Procedure Code^ s. 235 — Act XLV of 1860 {Penal Code)^ ss. 146, 

147, 149, 325. 

Three persons who were convicted (i) of riot under s. 147 of the Penal Code, (ii) cf 
causing grievous hurt in the course of such riot, were respectively sontenood bo six months 
rigorous imprisonment under s. 147, and three months’ rigorous imprisonment under s 326. 

Ileldhy PETHERAM, C. J., and STRAIGHT and TYRUEIiE, JJ., that Inasmuch as the 
videnoe upon the record showed that the three prisoners had committed individual acts of vio- 
lence with their ot^n hands, which constituted distinct offences of causing grievous hurt or hurt 
separate from and independent of the offence of riot, which was already completed, and the fact 
of the riot was not an essential portion of the evidence necessary to establish their legal res- 
ponsibilty under s. 325 of the Penal Code, the separate sentences passed under ss. 147 and 
325 were not illegal. Queen- Empress v. Ram Pariah, I. L. R., 6 All., 121, distinguished. 

Per Brodhurst, J., that the evidence showed that only one of the three prisoners had 
caused grievous hurt with his own hands, and that the others could only be properly convict- 
ed of that offence under the provisions of s. 149 of the Penal Code ; but that the separate 
sentences passed under ss. 147 and 325 Were not illegvVl. Q >ieen- Empress v. Dungar Shuffi 
(Anfep.'29) followed. 

Also per BRODHURST, J. — Illustration {g) of s. 236 of the Criminal Procedure Code does 
not apply merely to the case of persons who, in addition to the offence of rioting, have with 
their own hands committed the further offences of voluntarily causing grievous hurt, and of 
assaulting a public servant when engaged in suppressing a riot ; and the convictions referred 
to in the illustration relate especially to convictions obtained under the provisions of s. 14 
of the Penal Code, , 

This was a reference to the Full Bench by Htraight, J. The point of law 
referred and the facts out of which it arose are stated in the referring order, 
which was as follows : — 

Straight, J. — Ram Sarup and Narain Das were convicted — (i) of riot under 
s. 147 of the Penal Code ; (ii), of causing grievous hurt in the course of such 
riot to a person of the name of Day a Ram, and they were respectively sen- 
tenced to six months’ rigorous imprisonment under s. 147, and three months’ 
under a, 325. It is objected on their behalf by the petition for revision that 
thes« separate senteBces were illegal. I think they were, and I have [788] 
already stated the views I entertain upon the matter in Queen-Empress v Bam 
Partab, I. L. E., 6 All., 121. My brother Brodhurst, however, has express- 
ed a contrary opinion in Queen-Empress v. Dangar Singh (Ante, p. 29) and 
as this conflict may lead to confusion in the lower Courts, I refer the question 
raised in the first ground of the petition for revision to the Full Bench. 

Mr. H. Dillon and Mr. N. L. Paliologus, tor the Petitioners. 


4 ALp.— 64 
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Tho Public Prosecutor (Mr. 0. H, Hill), for the Crown. 

The following judgments were delivered by the Full Bench : — 

Petheram, C. J., and Straight and Tyrrell, JJ.—We find, upon 
looking into the evidence in this case, that Earn Sarup, Narain Das, and Mahbub 
Shah are shown to have committed individual acts of violence with their own 
hands, which constituted distinct offences of causing grievous hurt or hurt 
separate from and independent of the offence of riot, which was already com- 
pleted. The fact of the riot was not an essential portion of the evidence neces- 
sary to establish thoir legal responsibility under s. 326 of the Penal Code, and 
it is in this respect tljat this case is clearly distinguishable from Queen-Empress 
V. Bam Pariah, I. L. R., G All, 121. In holding that Ram Sarup, Narain Singh, 
and Mahbub Shah were liable to separate punishments under ss. 325 and 147 
of the Penal Code, we in no way disturb that ruling. T^et the referring Bench 
be answered accordingly. 

Brodhurst, J. — The question referred to the Full Bench is whether 
separate sentences, under ss. 147 and 325 of the Indian Penal Code, are illegal 

Mr. Justice Straight, who made the reference, was of opinion that, in the 
case before him, the separate sentences passed under the two sections above- 
mentioned were illegal, and ho referred the question as different views on the 
subject had been expressed in two judgments of this Court, one in Queen- 
Empress V. Ram Pariah, I. L. B., 6 All., 121, and the other in Queen- 
Empress V. Dvngar Singh (Ante, p. 29) as it w^as not improbable that these 
conflicting judgments might load to confusion in the lower Courts. 

The same question was one of four questions referred to the Full Bench by 
a Division Bench — Mahmood and DUTHOIT, JJ. — [769] in the case of Queen- 
Empress V. Pcrshad (Ante, p. 414). The case was argued on the 17th January 
last before the Full Bench, which then consisted of five Judges; but unfor 
tunately the majority of the Judges were of opinion that it was unnecessary to 
consider this particular question. 

At the hearing of the present case before the Full Bench, the learned 
counsel were informed from the Bench that we were unanimously of opinion 
that the applicants had, under the circumstances of the case, been properly 
convicted and sentenced, both under ss. 147 and 325 of the Indian Penal 
Code, and that nothing further would, on this occasion, be decided, and conse- 
quently the points of law referred to in the two judgments above-mentioned, 
and regarding which there appeared to be a difference of opinion, were not fully 
argued. 

A judgment has now been written in this case by my brother STRAIGHT* 
and I am informed that our other learned colleagues have concurred in 
it. I agree in holding that Ram Sarup, Narain Das, and Mahbub Shah 
were each liable to separate punishments under ss. 147 and 325 of the Indian 
Penal Code, but I do so on entirely different grounds to those relied upon 
by my honourable colleagues. 

I also have looked into the evidence, and I find that, only one person, vis, 
Daya Ram, sustained “ giievous hurt," and that injury was caused by one of 
the bones of his right wrist having been fractured by a “ latht blow. " It is 
palpable, therefore, that onlv one of the accused persons can have caused 
grievous hurt >Mth his own hands, and that three persons cannot properly be 
convicted of that offence, except under the provisions of s. 149 of the Indian 
Penal Code. 

There is ample proof that the accused, with others, amounting to some 
fiftv or sixt;j? persons, armed with lathis, went to mauza Behri, with the common 
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object that they would by means of criminal force, or show of criminal force 
to the zamindars ot the village, take or obtain possession of a certain share in 
that village in case the Court Amin was unable to give them possession of that 
share, that they assembled at the vallage in spite of the remons- [760] trances of 
the Amin, who apprehended a riot, and that they remained behind when he 
went away without having been able to give possession to the decree-holder. 
It is clearly proved that the accused were members of an unlawful assembly, 
and they each thus became punishable, under s. 143 of the Indian Penal 
* Gode, with imprisonment of either description for a term which might extend 
to six months, or with fine, or with both. They, however, did not stop at the 
commission of this offence, and as they went on to commit riot, they were 
properly punished, not for being members of an unlawful assembly, but for the 
more heinous offence of rioting, which is punishable, under s. 147 of the Indian 
Penal Code, with imprisonment of either description, for a term which may 
extend to two years, or with fine, or with both. They became guilty of ‘Vioting" 
as defined in s, 14fi of the Code, in the following manner, vtz,, that when they 
were members of an unlawful assembly, one of them, vis,, Narain Das, in pro- 
secution of the common object of that assembly, struck SewaBam, the karinda 
of the zamindars, on the head with a lathi, and voluntarily caused grievous 
hurt to him ; thereupon every mom her ot tho unlawful assembly, including 
the applicants, beeamo guilty of tho offence of rioting, and became liable to 
punishment as above-mentioned. During the riot a second person, viz., 
Sadanand, also sustained hurt, and a third person, viz., Daya Ram, sustained 
grievous hurt. Under the provisions of s. 119 of the Indian Penal Code, the 
accused, wdio were members of the unlawful assembly, were guilty of “ rioting,” 
of “voluntarily causing hurt,” and of “voluntarily causing grievous hurt.” These 
three offences were committed in one series of acts so coonected as to form the 
same transaction, and the accused could therefore, under tho provisions of s. 235 
of the Criminal Procedure Code, be tried at one trial for every one of those 
offences. They could, as shown in illusiraiion (g) of s. 235, have been separately 
charged with and convicted of tho three offences above-mentioned, and that* 
persons can under such circumstances, not only be convicted, but can still also 
be sentenced for each of the three offences, as when Act X of 1872 was in force, 
is, I thiuk, conclusively shown in the latter of the two judgments referred to 
at the commencement of these remarks. 

[ 761 ] I think it desirable here to observe that I am unable to agree in 
the opinion expressed by one of my learned colleagues at the hearing of the 
case, that lUusimtion (g) ot s. 235 of the Criminal Procedure Code applies 
merely to tho case of persons who, in addition to tho offence of rioting, have 
with their own hands committed the further offences of voluntarily causing 
grievous hurt, and of assaulting a public servant when engaged in suppressing 
a riot. 

Illustrations are furnished from ordinary and not from extraordinary cases 
and it is in the highest decree improbable that seven rioters should, each with 
his own hands, cause grievous hurt, and also assault a public servant engaged 
in suppressing the riot ; but it is not improbable that one of the seven rioters 
should commit both of the said offences ; and there is, I think, no room for 
doubt that the convictions under ss. 147, 325 and 152 of the Indian Penal 
Code, referred to in illustration {g) of s. 235 of the Criminal Procedure Code, 
relate especially to convictions obtained under the provisions of s. 149 of tho 
Penal Code. 

My reply to the reference is, that for the reasons above stated, as well as 
for the reasons stated in my judgment in Queen-Empress v. Dungar Singh, 
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Ante, p. 29, the separate sentences that were passed under ss. 147 and 325 of 
the Indian Penal Code, in the case before us, were not illegal. 

NOTES. 

[ The following are similar decisions approving of this case : — (1887) 9 All., G46 ; 
(1889) 16 Cal., 725 , (1891) 19 Cal., 105 ; (1892) 17 Bom., 260 F.B ] 

[ 7 All. 761 ] 

APPELLATE CIVIL. 

The 14th May, 1886. 

Present : 

Mr. Justice Straight and Mr. Justice Brodhurst. 

Muhammad Malik Khan Defendant 

• versus 

Nirhai Bibi and others Plaintitls.^ 

Suit for profits tn respect of several years — Court-fees — Distinct causes of 
action — Distinct subjects — Act VII of 1870 {Court-fees Act), s. 17 — 

Civil Procedure Code, ss. 43, 44. 

In an appeal iii i suit for recovery of profits under s 93 (h) of the N.-W. P. Rent Act, 
m respect of several years, the proper couit-foo leviable on the memorandum of appeal is one 
calculated on the aggregate amount of the profits claimed, and not one calculated separately 
on the amount of profits claimed for each year. 

[762] This was a case referred to the Court by the Registrar under s. 5 of the 
Court-fees Act. 

The reference was in these terms . — 

“ The office has laid this memorandum of appeal before mo for determi- 
nation of the question whether the Court-fee paid is sufficient, The suit is 
one lor recovery of profits under s. 93 (h) of the Rent Act for the years 
1286 — 88 fasli. The plaintiff-appellant has calculated the court-fee on the 
aggregate amount of the claim, Rs. 9,541, and paid Rs. 455. The fee payable on 
this basis is Rs. 465, and thus in any case there is a deficiency of Rs. 10 ; but 
if the proper iiioLh*.jd of calculation be that the fee should be levied separately 
on the amount of profits claimed for each year, it would be Rs. 205, and 
Rs. 190, and Rs. 170, that is, Rs. 565, and there is a deficiency of Rs. 110. 

The case is on all fours with the case of Mahip Naratn v. Jagat Narain, 
N.-W. P. Legal Remembrancer, 1880, H.C. Series, p. 124, in which STRAIGHT, J,, 
directed that the court-fee should be calculated on the latter basis. The reason 
for that decision was, that it had been held in the cases of Raja Sutto Churn 
Ghosal V. Ohhoy Nand Vass, 2 W. R., 31, and Bam Soondur Sein v. Krtshno 
Chunder Goopto, 17 W.R., 380, that an*ears of rent for successive years are 
severed and distinct causes of action, in respect of which a plaintiff might 
institute separate suits, and that therefore, under the construction placed by 
the Full Bench on s. 17 of the Court-fees Act in Mul Ghand v. Shib Charan 
Lai, I. Ti. R., 2 AIL, 676, such arrears formed “ distinct subjects ** in the light 
of that section. 

* Stamp raforonoe in First Appeal No. 97^o£ 1886. 
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The Calcutta High Court has, however, more recently held that the 
cases referred to above are overruled by s. 43, Act X of 1877 (now Act XIV of 
1882), and that the illustration to that section treats a claim to all arrears of 
rent as a single cause of action — Taruck Chunder Mukerji v. Panchu Mohtni 
Debya, I. L. B., 6 Cal., 791. This latter decision is, moreover, in,accordance with 
a decision of the Madras Piigh Court —Chockalinga Pillai v. Kumara Virutha- 
lav%, 4 Mad. 11. C. Rep., 334. It is evident that in such cases there is but one 
contract, and although each item as it falls due constitutes a debt which 
[763] might be sued for when due, the understanding is that, if unsued for, it 
shall be added to other items due when the suit is brought, and shall form one 
entire demand, the aggregate constituting but one cause of action. The same 
principle is not confined to cases where there is one separate contract, but is 
extended to the case of tradesmen’s bills in respect of which there may have 
been separate contracts, but in which one item is so connected with another 
that the dealing is intended to be continuous - Grnnbly v. Aykroyd^ 1 Exch., 
479. Section 17 of the Court-fees \ct was evidently not meant to apply to a 
case where there are various items based on one agreement, but which are 
intended to form one entire demand, hut rathel’ to cases where there are several 
and independent claims based on different titles, which, with the leave of the 
Court under s. 44, Civil Procedure Code, have been united in one suit. 

1 think therefore that the decision in Mahip Naram v. Jaqat Naram, 
N.-W. P. Legal Bememhiancer, 1880, II. C. Series, p. 124, should be reconsi- 
dered, and refer the case to the Court under s. 5 of the Couit-fees Act. 

Mr. Amir-ud'dni, the Senior (Tovernment Pleader (Lala Juala Pfasad), 
Munshi Hanuman Puisad, and Munshi Sukh Bam, for the Appellants. 

Straight, and Brodhurst, JJ. — We are of opinion that the proper fee 
leviable is the one calculated on the aggregate amount of the profits claimed. 


NOTES. 

[ This case was referred to, on the quehtioii of Court-fcos, in (1889) 14 Bom., 
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The 16ih May, 1685. 

Present : 

Sir W. Comer Petheram, Kt, Chief Justice, and Mr Justice Tyrrell. 


Daniodar Das Plaintiff 

versus 

Wilayot Husain Defendant.'" 

Majority — Capacity to contract^ Muhammadan over 16 years of age before 
Act IX of 1875 came into foice -Muhammadan Law — Act IX of 1872 
{Contract Act), s. 11— Act XL of 1858 {Bengal Minors Act) s. 26— 

Act IX of 1875 {Majority Act), s. 2 (c). 

In a suit upon a bond [executed on the 6lh June 1876, by a Muhammadan who at that 
date was sixteen years and nine months old, the defendant pleaded that at the tune when 

♦ First Appeal No. 80 of 1884, from a decree of Muhammad Abdul Qayum, Subordinate 
Judge of Bareilly, dated the 10th May 1884. 
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tha bond was executed, ho was a minor, and that the agreement was therefore not enforce^ 
able as against him. 

Held that iho defendant, having at the date of the execution of the bond, reached the 
full age of sixteen years, and so attained majority under the Muham-tTM] madan Law, 
which, and not the rule contained in s. 26* of the Bengal Minors Act (XL of 1658), was 
the law applicable to him under s. 2 (c) of the Indian Majority Act (IX of 1875) before the 
latter Act cainc into force, was competent in respect of age to make a contract in the sense 
of b. 11 of the Contract Act (TX of 1872), and the agreement was therefore enforceable as 
against him. 

The rule contained in s. 2G of the Bengal Minors Act is limited by its terms to the 
purposes qf. that Act,’' which provides exclusively for the care of the persons and property of 
minors possossod of property which has not been taken under the protection of the Court of 
Wards , and it is to such persons only, when they have boon brought under the operation of 
the Act as in it provided, that the prolongation of nonage under s. 26 applies. 

This was a suit for recovery of a sum of money, principal and interest, due 
upon a bond executed b> the defendant in favour of the plaintiff on the 5th 
June 1875. The defendant (who was a Muhammadan) pleaded, inter aha, 
that at the date of the execution of the bond he was a minor, and that the 
agreement was therefore not enforceable as against him. The lower Court found 
that the defendant at the date of execution was sixteen years and nine months 
old. Upon this finding, ib held that the provisions of Act IX of 1875 (Indian 
Majority Act) were applicable, that therefore the defendant, having been under 
eighteen years of age at the time when he executed the bond, was at that time 
not competent to contract, and that the suit was in consequence not main- 
tainable against him. 

The plaintiff appealed to the High Court, contending that “the respondent 
was not a minor according to the law applicable to him on the date of the 
execution of the bond in dispute.’* 

On his behalf it was urged that “ the law applicable to him” within the 
meaning of Act IX of 1875, s. 2 (c), was the Muhammadan Law, according 
to which ho had attained majority at the age of sixteen years, before that Act 
came into force. On behalf of the respondent, it was urged that “ the law 
applicable to him ” was that contained in Act XL of 1858 (Bengal Minors 
Act), s 26. 

The J unior Governmefii Pleader (Babu Dwarka Nath Banarjt) and Pandit 
Bishamber Nath, for the Appellant. 

Mr. C, 17 Hill, for the Respondent. 

Petheram, C.J., and Tyrrell, J. — We are of opinion that the res- 
pondent was not a minor in June 1875, when he executed [768] the bond on 
which this suit has been brought. He had then attained the full age of sixteen 
years, and had thus reached his majority under the Muhammadan Law, which 
was applicable to him before Act IX of 1875 came into force. He was oonse- 
guontly competent in respect of age to make a contract in the sense of s. 11 
of the Lidian Contract Act. 

We hold that the “ law applicable to ” the respondent under s. 2, cL (c) 
of Act IX of 1875, was the Muhammadan Law, and not the statute law 
contained in s. 26, Act Xr< of 1858, because it seems to us that the rule of that 
section is limited by its terms to “ the purposes of that Act,'* which provides 


PerBons under t;be age of *[Sec. 26 -For the purposes of this Act, every person shall 
18 years to i ^ held Minora be held to be a Minor, who has not attained the age of eighteen 
for the purposes of thiia Act, years.] 
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exoltisively for the oare of the persons and property of one class of minors, 
that 18 to say, minors possessed of property which has not been taken under 
the protection of the Court of Wards. It is to such persons, and to them only, 
when they have been brought under the operation of the Act, as in it provided, 
that in our view the prolongation of nonage under s. 26 applies. Wo have 
not overlooked the rulings to the contrary effect on this point, in forming the 
conclusion above stated. We may observe, however, that no ruling has been 
cited to us in which it has been hold in terms that a Muhammadan who had 
not been made amenable to the provisions of Act XL of 1858 was a minor for 
the purposes of making a contract till he had reached the age of eighteen years. 

We therefore set aside the decree of the Court below, and decree this 
appeal with costs. 

Appeal allowed. 


[7 111 . 765 ] 

FULL BENCH. 

The 4th June, 1886. 

Present : 

Sir W, Comer Petheram, Kt., Chief Justice, Mr. Justice Straicht, 
Mr. Justice Brodhurst and Mr. Justice Tvrkell. 

Bal Kishon.’ Defendant 

versus 

Jasoda Kuar Plaintiff. * 

Second appeal — Finding on issue of fact remitted — Civil Procedure Code, 

ss. 565, 566, 568. 

Held by the Pull Bench (TYRRELL, J., dissenting), that the findings upon issues 
remanded by the High Court in second appeal cannot bo challenged upon [766] the evidence 
as in first appeals, but objections to these findings must be restricted to the limits within 
whioh the original pleas in second appeal are confined, Nivath Singh v. Bhikki Singh (ante, 
p. 649) referred to. 

Per Petheram, C. J., and Tyrrell, J., — Sections 6G5 t and 566 of the Civil Procedure 
Code are, as far as may be, incorporated in Chapter XLII of the Code relating to aecofid 
appeals, and when the evidence for disposing of the real is.sues in the case has been taken and 
exists on the record, it is the duty of the High Court on the hearing of a second appeal, to 

^Second Appeal No. 1731 of 1883, from a decree of A. Sells, Esq., District Judge of 
Oawnpore, dated the 17th September 1883, affirming a decree of Maulvi Farid-ud-din, 
Subordinate Judge of Oawnpore, dated the 21|t December 1882. 

f [Sec. 665 : — When the evidence upon the record is sufficient 
When evidence on record to enable the Appellate Court to pronounce judgment, the 
sufficient Appellate Court Appellate Court shall, after resettling the issues, if necessary, 
shall determine case finally determine the case, notwithstanding that the judgment 
finally. of the Court against whose decree the appeal is made has pro- 

ceeded wholly upon some ground other than that on which the 
Appellate Court proceeds.] 
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itself fix and detennine such issues on the evidence on the record, and not to put the 
parties to the expense and delay involved by a remand. 

Per STKAIGHT, J. — 8. 687 of the Civil Procedure Code does not mean that the provisions 
of Chapter XLI relating to first appeals are to be applied indiscriminately or in their entirety 
to second appeals, and implies no warrant for the decision by the High Court of q^uestions of 
fact in any shape o*r at any stage of a second appeal. Ramnarain v. Bhaivanidin, Weekly 
Notes, 1882, p. 104, and Sheoambar Singhy v. Lallu Singh, Weekly Notes, 1382 p. 168, 
referred to. 

Per TYRRELiIi, J. — The jurisdiction of Courts of second appeal in respect of questions 
of fact is restricted, insomuch as the appeal may not be entertained on “ grounds” of fact, 
but, under the circumstances of s. 566 of the Code, no loss than under the abnormal 
circumstances contemplated by the ruling of the Full Bench in Nivath Singh v. Bhikki 
Singh (ante, p. 649) the Court may take cognizance of omitted issues of fact, and must 
determine them if there be evidence upon the record sufficient for that purpose. In oases 
where the Court, still acting under s. 666, has been obliged, in the absence of evidence on 
the record, to supplement the defect through the agency of the Court below, its jurisdiction 
in respect of such evidence does not become limited thereby or by reason only of the 
circumstance that the evidence is accompanied by a“ finding*’ of the inferior Court, — 
ihe term “finding” being used in s. 566 in its restricted sense of an answer to the 
proposition referred for inquiry, and not of an award or decision of the issue before the Court, 

This was a reference to the Full Bench by Petheram, C.J. and Brodhurst, J. 
The point of law referred was as follows : — 

“ Whether, when a case comes before the Court on second appeal, and an 
issue of fact has been remitted, the finding on that issue can be challenged 
upon the evidence as in first appeals.” 

The second appeal in which this reference was made arose in a suit for 
possession of certain immoveable property, which the plaintiff alleged had been 
purchased by her in the name of the defondent. The Court of First Instance 
gave the plaintiff a decree, [767] which, on appeal by the defendant, the Lower 
Appellate Court affirmed. On Second Appeal by the defendant, the High Court 
(Oldfield and Mahmood, JJ.) being of opinion that the Lower Appellate Court 
had lost sight of the real issue in the case, namely, whether the plaintiff had 
actually found the money by which the estate in dispute had been purchased, 
remanded this issue to the Lower Appellate Court for trial. The Lower Appel- 
late Court decided that the plaintiff had actually found the money by which 
the estate in dispute had been purchased. On the return of this finding, the 
defendant took objections to its propriety. The case came before PETHERAM, 
C. J., and Brodhurst, J., who referred the question stated above to the 
Full Bench. 

Mr. C. H. Hilly for the Appellant, 

Mr. Shivanath Sinha, Pandit Ajudhia Nath, and Munshi Kashi Pi^asad, 
for the Eespondent. 

The following judgments were delivered by the Full Bench : — 

Petheram, C. J, — This reference raises the question — How far is the deci- 
sion of the first Appellate Court final on questions of fact which have been 
remanded to it for trial by the High Court on second appeal ? 

It has been decided by a Full Bench decision of this Court, Nivath Singh 
V. Bhikki Singh (ante, p. 649) that it is lawful for the Court on the hearing 
of a second appeal to look into the evidence for the purpose of ascertaining 
whether the findings of fact are of such a character as to contravene the 
rules laid down in that case. 

In my opinion, it follows as a necessary consequence from that decision 
that, as the Court has the power to look into the evidence, it must have the 

m 
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power to remand issues for trial when it appears that the issues necessary 
for the determination of the dispute have not been tried, and the evidence 
necessary for the trial of suck issues has not been taken ; and consequently I 
think that ih such a case the provisions of s. 566 are, **as far as may be,” 
incorporated in the chapter relating to second appeals ; but inasmuch as the 
findings on the remanded issues and the evidence upon them are, when return- 
ed, part of the record in the second appeal, the findings are, in my opinion, 
subject to the same incident as the other findings of fact in the case, and can 
only be disputed on the grounds [768] prescribed by the judgment of the 
Court in the recent Full Bench decision. 

It follows from these remarks that, in my opinion, s. 565 and a. 566 are, 
as far as may be, incorporated in the chapter which relates to second appeals, 
and that when the evidence for disposing of the real issues in the case has 
been taken and exists on the record, it is within the powers, and is tlie duty 
of the High Court on the hearing ot a second appeal, to itself fix and determine 
such issues on the evidence on the record, and not to put the parties to the 
expense and delay involved by a remand. My answer to the reference is in 
the negative. 

Straight, J. — As 1 understand the question put by this reference, we are 
'asked whether the findings to issues remanded by this Court in second appeal 
can be impeached upon their return, as if they h id come fiom a Court of First 
Instance. If this be a correct interpretation of the inquiry addressed to us, 
my answer must be in the negative. It is true that by s. 587 of the Code the 
provisions of cliapter XLT, regulating first appeals, are declared to be appli- 
cable, “as far as may be,” to second appeals, but it is obvious this does not 
mean that they are to be adopted indiscriminately or in their entirety. As an 
illustration, 1 will take a case in which a first Court, though recording all the 
evidence essential to the determination of the rightsof the parties, has disposed 
of the suit upon a preliminary i)oint of, say, ^es judicata or limitation, and 
the Lower Appellate Court, without dealing with it on the merits, has upheld 
its decision. In second appeal, this Court would have before it all the mate- 
rials sufficient to enable it to pronounce judgment, and finally determine the 
case ; but no one would seriously contend, nor has it ever been decided, that 
in such a state of things this Court can proceed to dispose of the suit upon 
the merits. In such an event, our duty and practice is to remand the case to 
the Bower Appellate Court, and direct it to proceed under s. 565, or, in certain 
contingencies, under s, 566^ Take another instance, in which a first 
Court has acted in the manner indicated in my illustration, but the Lower 
Appellate Court, disagreeing with its determination of the preliminary point, 
enters fully into the merits under s. 565, and disposes of all the matters 
raised by the pleadings as it is hv law hound to do. Here it will 
[769] he observed that the Lower Appellate Court entertains and decides the 
issues of fact virtually as a Court of First Instance, and for the first time, yet 
we cannot disturb those findings in second appeal unless they are open to the 
objections set forth in the recent ruling of the majority of the Full Bench, and 
then only to the extent of sending back the case for re-determination according 
to law. But suppose it appears to this Court that the Lower Appellate Court 
has omitted to fiameortry an essential question of fact, of which there is, or is 
not, evidence on the record, then adopting the provisions of s. 566, as far as they 
can conveniently be applied, it has long been the practice to remand the issue 
for trial, that is to say, to direct the Lower Appellate Court to do what it ought 
to have done under s. 665, 666 or 568, as the circumstances required, and then 
to return the results of its findings to this Court. If this course has been 
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adopted, J fail to flee how the position is in any way altered ft‘om what it 
would have been had the Lower Appellate Court properly fulfilled its functions 
under s. 565 or 5G0 when originally disposing of the appeal ; or why its 
findings of fact in obedience to the remand are to he treated on a different foot- 
ing to what they would have been had they come up with the record when the 
second appeal was first preferred. I may add, without going at greater length 
into the matter, that 1 concur in the views expressed by MA.HMOOD, J„ in 
Ramfiaratn v. Bhaimmdeen, Weekly Notes, 18b2, p. 104, and Sheoambar Singh 
V. Lallu Smgli, Weekly Notes, 1882, p. 158, and J cannot hold that any sanc- 
tion is to be implied from s. 587 of the Code to this Court’s deciding questions 
of fact m any shape or at any stage of a second appeal. My answer to the 
reference, putting it into explicit terms, is, that obiections to findings upon 
issues remanded in second appeal by this Court must he restricted to the limits 
within which the original pleas in second appeal are confined, 

Brodhurst, J. — The question referred to the Full Bench for determination 
is- “ Wliether, when a case comes before the Court on second appeal, 
and an issue of fact has boon remitted, the finding on that issue can be challeng- 
ed upon the evidence as in first appeals?” Under my view of the law, 
findings by a Lower Appellate Court on a remand made to it bv this Court, under 
[770] s, 566 of the Civil Procedure Code have not the effect of converting a 
second appeal into a first appeal, and this Court is not, I think, competent to 
consider and deal with evidence recorded on lemaiid in second appeal in the 
same way that it would have done had that evidence been taken on a remand 
in first appeal. 

This Court should, in my opinion, accept findings of fact recorded by a 
Lower Appellate Court under s. 566 of the Code, unless those findings are clearly 
open to tile objections referred to in Nivath Snigh v. Bhikk? Singh, Ante, 
p. 649. In their judgment in Mahomed KamtJ v. AhdooJ Luteef, 23 W. R., 51, 
COUC’H, C d., and AlNSLiE, J., observed : ->** in the special appeal, our learned 
colleague appears to have thought that, as fresh evidence had been taken by the 
Subordinate Judge, the case might be heard as ii it were a regular appeal, and 
the learned Judge considered whether the new evidence was worthy of credit, 
and Crime to the conclusion that it was not, and disbelieved it. We are not 
aware tliat there was any authority that the fact of the Lower Appellate 
Court faking additional evidence made the special appeal liable to be heard and 
decided as if it were a regular appeal. It does not appear to us that this is 
the effect of the Lower Appellate Court taking additional evidence, and so far we 
cannot agree with the learned Judge.” The Code of Civil Procedure that was 
in force when the judgment above referred to was delivered, was Act VIII of 
1859, but the ruling appears to nio to be equally applicable under the present 
law, and the practice ol the Court has hitherto, I believe, been in accordance 
with that ruling. 

My reply to the reference is in the negative. 

Tyrrell, J. ~i am not aware of any leason, whether of rule or principle, 
why we sliould he deemed to be precluded from determining a question of 
fact by reason only of the circumstance that it arises in the hearing of a 
second rather tlnn of a first appeal. It is true that a case is not made amenable 
to our juusdiction under Chapter XLll because ol errors in the decision of 
issues of fj.ot, but where the “ substantial defect in the procedure ” of the 
Courts below (s. 584 (c)) has been their neglect to decide a question of fact 
essential to the decision of the case upon the merits (thtd), I do not see why this 
Court should not follow the [771] rule of s. 566, which forbids the reference of 
an omitted issue fur trial when the evidence on the record is sufficient to enable 
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the Court to determine such issue or question for itself. Indeed, 1 am unable 
to appreciate the practical distinction between a personal verdict and tlie 
unquestioning adoption of the verdict of another on an issue. It seems to me 
that the jurisdiction of Courts of second appeal in respect of questions of fact 
is restricted in so much as the appeal may not be entertained on “ grounds '* 
of fact (s. 584), but that, under the circumstances of s. 566, no less than under 
the abnormal circumstances contemplated by the recent Full Bench ruling 
in Nivath Singh v. Bhikki Singh, Ante, p. 649, we may take cognizance of 
omitted issues of fact, and must determine them if there be evidence upon the 
record sufficient for that purpose. I agree therefore with the learned Chief 
Justice in thinking that the rule of s. 566 is applicable in its entirety^to Courts 
of second appeal. 

An issue to be tried in this way wn'll, with all the evidence bearing upon 
it, be res Integra before the High Court, and, as such, open to unrestricted 
consideration from any point of view that may bo present to the Court in the 
argument on the evidence and otherwise. It follows then, to my mind, that 
in cases vrhere the Court, still acting under s. 566, has been obliged, in the 
absence of evidence on the record, to supplement the defect through the agency 
of the Court below, its jurisdiction in respect of such evidence does not become 
limited thereby or by reason only of the circumstance that the evidence is 
accompanied by a “ finding ” of the inferior Court' This word “ finding " is 
of course used in s. 566, in its restricted sense of an answer to the proposition 
referred for inquiry, and not of an award or decision of issue before the Court. 

It seems to me that we have the evidence returned to us under s. 566 
before us as fully and as much open to examination as the evidence if taken 
by ourselves under s. 568 would be. 

That the provision of s. 568 can be adopted under Chapter XLIl will, I 
suppose, not be disputed, as it is covered by the authority of the Privy Council 
and the Indian High Courts in many decisions. 


NOTES. 

t This case and (1886) 8 All., 17*2 F.B. wore overruled in (1886) 9 All., 147 F.B., which 
was adopted in (1896) 24 Cal., 98.] 

[772] APPELLATE CIVIL. 

The 7 til January, 1HH5, 

PllESEKT : 

Sir W. GojMer Petheram, Kt., Chief Justice, anu 
Mr. Justice Mahmood. 


Gokal Singh and another Plaintiffs 

versus 

Mannu Lai and another Defendants.’ 


Pre-emption — Wajib-ul-arz — Co-sharers — “ Village ” — Effect of perfect 
partiUon on covenants contained in the wajib-ul-arz. 

The wajib-ul-are of a village contained a covenant arn^ong the co-sharers tli.it, in thn 
event of any one of thona se^lling his share, a right of pre-emption should be onforoeablo, 

• First Appeal No. 27 of 168^, from a decree of Saiyid Farid*^ud-din Ahmad, Subordinate 
Judge of Cawnpore, dated the 16th December 1883. 
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first by a “ near share-holder/* next, by a partner in the tAofce, and thirdly by a partner in 
the village. The village was subsequently divided into throe separate mahals by means of 
a perfect partition, under the N.-W. P. Land Revenue act (XIX of 1873). 

Held, that the agreement regarding pre-emption remained in force after the partition. 

The term villjigo,” as used in the wajib-ul-arz means a definite area of land with 
houses upon it, and does not necessarily imply a joint ownership of such laud, inasmuch as 
after partition there may remain some community of interest, and things held and used in 
common by all the inhabitants. Every one who lives in that area has a share in it, and 
may therefore be regarded as a “share-holder” within tho meaning of the wajib-uUare, 

This was a suit to enforce a right of pre-emption based on the wajib-ul-arz of 
a village* called Maharajpur. The plaintiffs and defendant No. 2 were 
co-aharers in the village, and in 1875 they entered into an agreement that, in the 
event of any one of them selling his share, a near share-holder in the first 
instance, next, a partner in the thoke, and thirdly, a partner in the village, 
should be entitled to purchase it in preference to a stranger. This agreement 
was entered in the wajib-ul-arz. Subsequently the village was divided into 
three separate mahals by means oi a perfect partition under theN.-W. P. Land 
Bevenue Act (XIX of 1873). After this had been done, defendant No. 2 sold 
his share to defendant No. 1, a stranger, and thereupon the plaintiffs brought 
the present suit for the enforcement of their right of pre-emption. 

The first issue framed by the Court of First Instance (Subordinate Judge 
of Cawnpore) was — “ Whether or not the settlement wajib-ul-arz, which 
was prepared prior to the partition, can he acted upon after the taking place 
of a complete partition?” The [773] second issue need not be stated. The 
third was — “ Has the sale in dispute taken place with the consent of the 
plaintiffs, and after their refusal to purchase ? ” The fourth — “ Is the amount 
of the sale-consideration mentioned in the sale-deed in question correct or not ?” 

Upon the first issue, the Subordinate Judge made the following observa- 
tions: — “ As to the first point, the Court holds that the wanb-ul-arz, which 
was prepared at the time of settlement, when the disputed village Maharajpur 
was jointly held, can have no force or effect after the time when the said 
village was divided into three separate mahals by means of a complete division. 
The uajib-uL-arz is a document comprising the conditions and engagements 
entered into by the co-sharers and co-parceners, and it can remain in force 
only as long as the parties executing it continue to retain the same character, and 
tho nature of the cp-parcenership and partnership is not altered. It cannot affect 
the persons who do not fall under the definition of co-parceners or co-sharers. By 
a complete division, each divided share becomes a separate mahal and a sepa- 
rate village, witiiout any connection with the other co-sharers. Although 
those shares are parts of a village which was once jointly lield by the co-sharers, 
yet after division they become altogether separate mahals and villages, 
and all co-parcenership among the former co-sharers ceases to exist.” In 
consequence of the first issue being decided against the plaintiffs, the Court 
did not try the other issues above set out. 

The plaintiffs appealed to the High Court. It was contended on their 
behalf that the partition of a village by a Bevenue Court could not exempt the 
co-sharers from their liabilities under the covenants entered in the wajib-ul- 
atZi and that, no new contract having been made at the time of partition, the 
former contract must be regarded as still subsisting. 

Mr. 0. jy. UxU and Munsbi Kashi Prasad, for the AppcUa^nts. 

Messrs. T. Conlan and W, M. Colvin and Pandit Bishambar Nath, for 

tbo llespndents. 
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Pethevam, C, J.— In this case, an arrangement was made among three 
owners of shares in a village, who held those shares nointly, in the sense that 
there had been no division between them, t774l that if any co-sharer should 
sell his share, a right of pre-emption should belong first to a near shareholderi 
next to a partner in the tkoke, and thirdly, to a partner in jbhe village. This 
agreement^ was entered in the wnjib-uUarz. After it had been made, v^hat is 
called a ‘ perfect partition ” among the co-sharers was effected. In other 
words, the whole inhabitable and cultivable area of the village was absolutely 
divided, and the joint ownership of the shares was determined. This having 
been done, Mr. Vonlan argues that there ceased bo be any entire thing which 
can be called a ‘ village *’ in the sense in which the term is used in the 
wajib-ul-arz^ for the reason that each of the original co-sharers thenceforth 
was the owner of a separate property. If that argument were good, 
every “ village '' would cease to exist where there was no joint owner- 
ship. But although there may be no joint ownership in a village, there may 
still be some community of interest, and also a considerable community of things 
held and used in common by all the inhabitants, such, for instance, as roads, 
drains, and other things which are necessary to all. Hence, even after parti- 
tion, something is still left in common ; and, with reference to the merits of 
this case, there remained enough community of interest to justify the prefer- 
ence given by the wajib-ul-arz to partners in the village over strangers in 
•respect of the right of pre-emption. The meaning of the word “village” as 
used in the wajib uharz is well understood. It means a definite area of land 
with houses upon it. Every one living in that area has a share in it, and may 
therefore be regarded as a “ shareholder” within the meaning of the document 
in question. Here one of these shai-eholders wishes to sell his share. The 
person who desires to purchase it is also a shareholder. The case therefore 
falls within the berms of the iva:iih-iil~ar2 specifying the conditions under which 
the right of pre emption may he enforced. The agreement appears to me to 
have been ifl force as well after the partition as before it. I am of opinion 
that the appeal should be allowed, and that the case should be sent back 
for a new trial upon the issues numbered (3) and (4) in the Subordinate 
Judge's judgment. 

Mahmood. J., concurred. 

Issues remitted. 


NOTES. 


t See for other decisions following this case : — (1887) 9 All., 231 ; 
(1895) 17 All., 226 ; (1899) 22 AIL, i ; (1905) 27 AIL, 602. ] 


(1888) 11 AIL, 257 ; 
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[775] FULL BENCH. 


The Oih February, 1885, 

Present : 

Sir W. Comer Petheram, Kt.. Chief Justice, Mr. Justice Oldfield, 
Mr. Justice Brodmurst, Mr. Justice Mahmood and 
Mr. Justice Duthoit. 

Gobind Dayal Defendant 

versus 

Inayatullah E^laintiff.* 

Brij Mohan Lai Defendant 

versus 

Abul Hasan Khan Plaintiff.! 

Pre-emption — Muhammadan Law — Muhammadan vendor and pre-emptor 
and Hindu purchaser — Act VI of 1871 {Bengal Civil Courts Act), 
s. 24 — “ Religious usage or institution ” — “ Pay ties.** 

Held, by the Full Bench that, in acase of pre-emption, where the pre-emptor and vendor 
are Muhammadans and the vendee a non-Muhammadan, the 'Muhammadan Law is to be 
applied to the matter, in advertence to the terms of s. 24+ of the Bengal Civil Courts Act (VI 
,of 1871). Sheikh Kiidratulla v. Mahim Mohan Shaha, 4 B. L. R., 134, dissented from. 

Per PETHEtt^lM, C.J., and OLDFIELD, J., that, by the provisions of s. 24 of the Bengal 
Civil Courts Act, the Couit was not bound to administer the Muhammadan Law in claims 
for pre-emption ; but that, on grounds of equity, that law had always been administered in 
respect of such claims as between Muhammadans, and it would not bo equitable that persons 
who were not Muhammadans, but who had dealt with Muhammadans in respect of property, 
knowing the conditions and obligations under which the property was held, should, merely 
by reason that they were not themselves subject to the Muhammadan Law, be permitted 

to evade those conditions and obligations. 

Per MAHMOOD, J., that, by a liberal construction, the rule of the Muhammadan Law 
as to pre-emption is a ‘‘ religious usage or institution ” within the meaning of s. 24 of the 
Bengal Civil Courts Act, and, as such, is binding on the Courts. 

Also per MAHMOOD, J., that the word “ parties,” as used in a. 21 of the Bengal Civil 
Courts Act, doe^ not mean the parties to an action, but must be interpreted with the 
reference to the inccplitui of the right to bo adjudicated upon. 

Also per MAHMOOD, J.— The right of pre-emption is not a right of “ re-purcliAse ” either 
from the vendor or from the vendee, involving any new contract of sale ; but it is simply a 

* First Appeal No. 103 of 1883, from an order of Maulvi Nasir Ali Khan, Subordinate 
Judge of Moradabad, dated the 11th June 1883, 

t First Appeal No. 135 of 1883, from an order of F. S. Bullock, Esq., Officiating District 
Judge of Allahabad, dated the 30th July 1833* 

} [ Sec. 24 : — Where in any suit or proceeding it is necessary for any Court under this Act 
to decide any question regarding succession, inheritance, 
Certain decisions to be marriage or caste, or any religious usage or institution, the 
according to Native law. Muhammadan Law in cases where the parties are Muhammad- 
ans , and the Hindu Law in cases where the parties are Hindus, 
shall form the rule of decision, except in so far as such law has, by legislative enactment,* 
been altered or abolished. * 

In cases not provided for by the former part of this section, or by^ny other law for the 
time being m force, the Court shall act according to justice, equity and good conscience.] 
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right of entitling the pre-Gmptoc, by reason of a lei^al incident to which the 

sa e 1 se was subject, to stand in the shoes of the vendee in respect of all the rights and 
obligations arising from the sale under which he has derived his title. 

The history and nature of the right of pre-emption discussed by MAHMOOD, J. 

8huinsh-ool~nissa v. Zohra Bihi, N.-W. P. H. 0. Rep., 1874, p. 2^; Chundo v. Hakeem 
Alim-ood-deeiit N.-W.’P. K. C. Rep., 1874, p. 28 ; Ibrahim Saib v. Muni Mir Uddin^ 4 Mad. 
H. C, Rep., 26 ; Moti Chand v. Mahomed Ilossein Khan, N.-W. P. H. C. Rep., 1875, p. 147, 
and Dwarka Das v. Husain Bakhsh, T. L. R., i All., 564, referred to. 

[ 776 ] The suits in which these appeals arose were suits to enforce the right 
of pre-emption. The pre-emptor and vendor were in each case Muhammadans, 
and the vendees were Hindus. The right in each case was based upon the 
Muhammadan Law, the plaintiff in the one claiming “ bv virtue of his being 
a co-sharer in the right and property sold, and also by right of vicinage,” and 
in the other as “ a partner in the property the subject of sale.” In each case, 
the Court of First Instance dismissed the suit, being of opinion that blie right 
of pre-emption could not be enforced by a Muhammadan against a non-Muham- 
madan vendee ; but the Lower Appellate Courts, being of the contrary opinion, 
reversed the decrees, and remanded the cases for disposal on the merits. The 
defendants in each case appealed to the High Court from the order of remand. 

The appeals came for hearing before BthaIGHT and Mahmood, JJ., who 
referred the following question raised by them to the Full Bench : — 

“In a case of pre-emption, where the pre-emptor and vendor are Muham- 
madans and the vendee a iion-Muhammadan, is the Muhammadan Law of 
pre-emption to be applied to the matter, in advertence to the terms of s. 24 of 
Act VI of 1871 ? ” 

Munshi Kashi Prasad, for the Appellant. 

Munshi Hanuman Prasad, for the Respondent, in No. 103. 

Mr. T. Conlan, Babu Dwarka Nath Bannrji, and Babu Ram Das Chakar- 
batit for the Appellant, 

Messrs. W, II. Colvin and A: Strachey, for the Respondent, in No. 135. 

The following judgments were delivered by the FULL BENCH : — 

Mahmood, J. — These two connected appeals have been referred together 
to the Full Bench as presenting the same question for determination by the 
Court, and I have been requested by my learned brethren to deliver my 
judgment first. The question is exactly the same as that which was 
raised in Sheikh KudratuUa y. Mahini Mohan Shaha, 4 B. L. R., 134. The 
order of reference in F. A. from Order No. 135 of 1883, after alluding to certain 
rulings of this Court and of the Calcutta Court, and considering the great import- 

[ 777 ] ance of the points of law involved, refers to the Full Bench the following 
question : — “ In a case of pre-emption, where the pre-emptor and the vendor 
are Muhammadans and the vendee a non-Muharnmadan, is the Muhammadan 
Law of pre-emption to be applied to the matter, in advertence to the terms of 
s. 24 of Act VI of 1871 ? ” This question presents itself to my mind in two 
aspects. The first is, whether s. 24 of the Bengal Civil Courts Act renders 
it imperative on this Court and the Courts subordinate to it to administer 
the Muhammadan Law in cases of this nature ? The second is, what is 
Muhammadan Law of pre-emption in regard to the point before us ? 

The first of these questions depends upon the construction to be placed on 
8. 24 of the Bengal Civil Courts Act (VI of 1871). In discussing this, I shall be 
within the recognized rules of interpretation in reviewing shortly the history 
of the particular section in question. It is not a new provision of the law. The 
principle which it embodies was recognized by the British rule at the optsot of 
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its authority in this country. The history of the recognition of this principle has 
been accurately traced by a learned Judge of the Indian Bench, Mr. Justice 
Field, at pages 169 — 17 1 of his valuable work on the Regulations of 
the Bengal Code, The legislation there described began with the Bcgulation of 
the 2l8t August L772, which laid down the exact scope of the application of 
the Hindu and Muhammadan Laws, and the omission to provide for cases 
which did nob fall within the rule was supplied by the Regulation of the 5th 
July 1781, which directed that “ in all cases for which no specific directions 
are hereby given, the Judges do act according to justice, equity, and good 
conscience." The latter part of the rule was reproduced in s. 21 of Regula- 
tion III of 1793, and the former part of the rule was re-enacted in s. 15 of 
Regulation lY of 1793, which laid down that “ in suits regarding succession, 
inheritance, marriage, and caste, and all religious usages and institutions, the 
Muhammadan laws with respect to Muhammadans, and the Hindu laws with 
regard to Hindus, are to be considered as the general rules by which the Judges 
are to form their decisions." To the two-fold rule so laid down, addition was 
soon after made by Regulation VIII of 1795, which enacted that “ in oases in 
which the plaintiff shall be of a different religious persuasion from the defend- 
£778jant, the decision is to be regulated by the law of the religion of the 
latter, excepting where Europeans or other persons, not being either Muham- 
madans or Hindus, shall be defendants, in which cases the law of the plaintiff is 
to be made the rule of decision in all plaints and actions of a civil nature." 
The principle of applying the native laws according to the religious persuasions 
of the parties to the suit, and, with reference to the accident of their being 
arrayed as parties-plaintiffs or parties-defendanls in the litigation, is an illus- 
tration of the simplicity which marks some of our oldest legislative enactments. 
The principle must have given rise, not only to confusion, but in some cases 
to positive injustice ; whilst in cases where every one of the persons arrayed 
as parties to the suit belonged to a different persuasion, the application of the 
rule must have been impracticable. The experience of some years seems to 
have brought this difficulty into prominence, for we find that the next impor- 
tant piece of legislation on the subject was Regulation VII of 1832, s. 9 of 
which, while affirming the rules to which reference has already been made, 
added a new proposition as an injunction to the Courts administering justiqe 
under the East Indi^x Company. The section ran thus : — “ It is hereby 
declared, however, that the above rules are intended and shall be held to apply 
to such persons only as shall be hona fide professors of those religions at the 
time of the application of the law of the case, and were designed for the protec- 
tion of the rights of such persons, — not for the deprivation of the rights of others. 
Whenever, therefore, in any civil suit, the parties to such suit may be of 
different persuasions, when one party shall be of the Hindu and the other of 
the Muhammadan persuasion ; or where one or more of the parties to the suit 
shall not be either of che Muhammadan or the Hindu persuasion, the laws of 
those religions shall not be permitted to operate to deprive such party or parties 
of any property to which, but for the operation of those laws, they would 
have been entitled. In all such cases, the decision shall be governed by the 
principles of justice, equity and good conscience, it being clearly understood, 
however, that this provision shall not be considered as justifying the 
introduction of the English or any foreign law, or the application to such cases 
of any rules not sanctioned by those principles." 

t779] Such was the law at the time when the celebrated case of Sheikh 
Kudratulla v. Mahtni Mohan Shaha, 4 B. L, R., 134, was decided by the Full 
Bench of the Calcutta High Court. Since that time, however, the provisions 
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which I have referred to liave been repealed by the Bengal Civil Courts Act 
(VI of 1871), and the question is now governed by s. 24 of that Act, which 
provides that “ where in any suit or proceeding it is necessary for any Court 
under this Act to decide any question regarding succession, inheritance, mar- 
riage or caste, or any religious usage or institution, the Muha^jmtnadan Law in 
cases where the parties are Muhammadans, and the Hindu Law in cases where 
the parties are Hindus, shall form the rule of decision, except in so far as such 
law has, by legislative enactment, been altered or abolished. In cases not 
provided for by the former part of this section, or by any other law for the time 
being in force, the Court shall act according to justice, equity, and good 
conscience/’ It is this section with which w’o are directly concerned in the present 
case, and I have referred to the old Regulations because, witliout reference to 
them, the law in its existing form can scarcely be properly interpreted. 

The question then arises : — Is pre-emption a "religious usage or institu- 
tion ” within the meaning of the section? It cannot come within any of the 
other matters enumerated. A similar question was considered by a Full Bench 
of this Court in connection, not with the,, subject of pre-emption, but with 
that of gift under the Muhammadan Law. This was in the case of Shvmsh- 
ool-nissa v. Zohra Bibi, N.-W. P. H. C. Rep., 1874, p. 2, in which the Court was 
divided in opinion, Spankte, ,1., differing from the other three Judges, STUART, 
C. J., Pearson, and Jardine, JJ The majority of the Court were of opinion 
that, under s. 24 of Act VI of 1871, the Muhammadan Law is not strictly 
applicable to questions relating to gifts, but it isequitahle as between Muham- 
madans to apply that law to such questions. I shall presently refer to the 
dissentient judgment of Spankie, J., for whose opinion upon such questions 
I have always entertained the greatest respect. Shortly after this, the Full 
Bench case of Cfiundo v. Hakeem Alim-ood-deen, N.-W. P. H. C. Rep., 1874, 
p. 28, was decided. That repeats the same principle, but is still more to the 
point, because [780] it relates to pre-emption, end the majority of the Court 
held that, under s. 24 of Act VI of 1871, the Mahaminadan Law is not strictly 
applicable in suits for pre-emption between Muhammadans, not based on local 
custom or contract, but it is equitable in such suits to apply that law. Hero 
again Spankie, J., adhering to the opinion formerly expressed by him, 
dissented from the opinion of the majority of this Court. 

Now, as to the two Full Bench cases, the opinion of the majority of this 
Court in regard to gift and pre-emption was that, although the Court was, as 
a matter of fact, bound to 5?<pply the rules of Muhammadan Law, it was so 
bound not by the strict terms of the first part of s. 24, but by the rule of justice, 
equity, and conscience, referred to in the second part. Spankte, J., on the 
other hand, held that the law of pre-emption, as of gift, must be applied under 
the first part of the section, being included under the head of “ religious usage or 
institution.” In other words, the majority thought that they might properly let 
their notions of justice, equity, and good conscience prevail over those of the 
Muhammadan Law, while SPANKIE, J., held that the Court was absolutely bound 
to follow that law. With all due respect to the majority in that case,! cannot help 
observing that the view expressed by SPANKIE, J., is the only one which could be 
accepted by a Muhammadan lawyer sitting here as a Judge. That learned Judge 
did not consider the question in any limited or superficial manner. He carefully 
and thoroughly dealt with the circumstances under which the Muhammadan 
Law is binding upon the Courts, and referred to the opinions expressed by 
Muhammadan writers, and, among others, to a work by my father, Syed Ahmed 
Khan Bahadur. He observed: — "it is contended that we cannot connect 
‘ religious usage or institution’ with cases of gift, and that it would be straining the 
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ordinary acceptaton of the meaning of the words to do so. But I am not satisfied 
that this is the case. ‘ Usage’ ordinarily means use or long continued use, 
custom, practice. ‘ Institution ’ means the act of establishing, establishment, 
that which is appointed, prescribed or followed by authority,* and intended 
to be permanent. One of the four senses in which the word * institution ’ is 
used technically extends to laws, rites, and ceremonies, which are enjoyed by 
authority as permanent rules of conduct or of govern- [781] ment. So far, then 
as the ordinary moaning of the word goes, I do not see anything anomalous 
in the suggestion that judicial questions regarding gifts may be determined 
according to religious usage, which includes prescription as well as custom. 
So if laws have been enjoined by authority to govern questions of gift and were 
intended to be permanent, the word ‘ institution ’ may not be misapplied. It 
is to be remembered that Hindu and Muhammadan laws are so intimately 
connected with religion that they cannot readily be dissevered from it. As 
long as the religions last, the la'ws founded on them last. Mr. Baillie has 
noticed this, and he remarks that Muhammadans in the provinces are more 
in the habit of regulating their dealings with each other by their own 
law, and to disregard it would be inconsistent with justice, equity, and good 
conscience ; and, this being so, he assumed that the Judges have been obliged 
to extend the operation of the Muhammadan Law beyond the cases to which 
it is strictly applicable under the Regulations. He quotes Macnaghten in his 
preface to the Principles of Muhammadan Law, as having arranged the order 
of cases in which this law has been applied by our Courts.” The learned 
Judge then proceeds to consider the cases in which Baillie holds that the 
Muhammadan Law perforce applies. Then he goes on to say : — “ Questions 
then, of gilts, pre-emption, etc., if not governed by Muhammadan Law as 
expressed clearly in the text of the Kuran, are controlled by religious usages 
founded on, or institutions enjoined by the oral law or sayings of the Prophet.” 
And in conclusion : — “ I am of opinion that the proper answ'er to the reference 
is, that the suit giving rise to it should be determined by that law {i.e., the 
Muhammadan Law), and without reference to the principles of justice, equity, 
and good conscience.” 

Now, although the decision of the majority in that case is binding upon 
me, I regard the question as virtually reopened by this case, and I must there- 
fore confess that T am unable to agree with it, and my reasons are these : — 
In the first place the Muhammadan Law of gift or pre-emption either is or is 
not law in the proper sense, by which I mean a rule of conduct binding upon 
the subjects of the Stale, and upon the Courts Y^hich the State has established. 
No doubt the opinion of the learned Judges leads to the same result. They 
also apply the Muhammadan Law, [7823not as a law, but only as a rule enjoined 
by equity. In my view, equity cannot, so to speak, invent rules by which rights 
are to be determined : it must follow and be guided by rules which are law in 
the strict sense. This is implied by the maxim cequitas seqmtur legem ; o^nd 
the " lex ” to be followed must mean the law of the land in which equity is 
administered, and not any foreign law or any system not obligatory on the 
Courts, Tf it is supposed that equity can, in some unexplained manner, evolve 
rules as to gift or pre emption without any example or analogy in the rules of 
law, I do not understand how the maxim is to be applied. No equity, for 
instance, could invent rules on the subject of inheritance or limitation, and 
apply them to the determination of rights. Further, if the view of the 
majority of the Court in the cases referred to were correct, the first part 
of s. 24 would bo superfluous. It would be easy to apply their reasoning 
in regard to gift and pre-emption, to marriage snd inheritance, and the other 
pcaltcrs montioned in the section, by simply following the rule of justice, 
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equity, aod good conscience provided by the latter part of the section, and 
by saying that the Hindu and Muhammadan Laws were therefore to govern 
them. 

Upon the present occasion it is unnecessary to consider whether ** gift ** 
can properly be described as a “ religious usagts or institutvion ” within the 
meaning of s, 24. I am here concerned only with the question wbetlier pre- 
emption can be so described. My own opinion is that it can, and altliough I 
cannot add much to the reasons given by SPANKIE, J., I may observe that pre- 
emption is closely connected with the Muhammadan Law of inheritance. That 
law was founded by the Prophet upon republican principles, at a time when 
the modern democratic conception of equality and division of property was 
unknown even in the most advanced countries of Europe. It provides that, upon 
the death of an owner, his property is to be divided into numerous fractions, 
according to extremely rigid rules, so rigid as to practically exclude all power of 
testamentary disposition, and to prevent any diversion of the property made even 
with the consent of the heirs, unless that consent is given after the owner’s 
death, when the reason is, not that the testator had power to defeat the law of 
inheritance, but that the heirs, having becomo'*owne4!fe of the property, could deal 
with it as [ 783 ] they liked, and could therefore ratify the act of their ancestor. 
No Muhammadan is allowed to make a wull in favour of any of his lieirs, and a 
bequest to a stranger is allowed only to the extent of one- third of the property. 
Under these circumstances, to allow the Muhammadan Law of inheritance, and 
to disallow the Muhammadan Law of pre-emption, would be to carry out tlie 
law in an imperfect manner ; for the latter is in reality the proper comple- 
ment of the former, and one department of the law cannot be adminis- 
tered without taking cognizance of the other. Among Aryan systems, 
which favour the notion of the inchoate rights of lieirs, the rule of primogeni- 
ture, the jus representationis, and the exclusion of females from inheritance, 
except in special cases, the property is not so completely split up on the owner’s 
death ; but, under the Muhammadan system, upon a man’s death, nqt only his 
children are entitled to succeed to his property, but also his wife, mother, father, 
and other heirs, according to well-defined rules ; and I myself know of a case in 
which, after a Muhammadan’s death, his property was divided into twenty- 
three shares, each heir having a separate share in every parcel. If such a law of 
inheritance were not mitigated by the law of pre-emption, the result would bo 
serious inconvenience, and possibly even disturbance. It is liardly necessary to 
add that the zenana system, which the Muhammadans regard as based upon 
religious texts and which em,phatically prohibits invasion of the privacy of a 
domestic habitation, lends an importance to the pre-emptive right, evtm when 
claimed ex jure vicinitatis, which it would not perhaps have otherwise 
possessed. This would go some way to support Mr. Justice Spankie’S 
conclusions ; but the point is perhaps not one of much practical importance, 
because, whatever view may be taken as to the right of pre-emption, all 
are agreed that it must be enforced by the Courts. I need only refer to 
one more case on this part of the subject — Ibrahim Saib v. Mmii Mif 
Uddin Saib, Mad. H. C. Rep., 26. decided by the Madras High Court, 
in which HOLLOWAY, J., stated the question to be — “ Whether a Muham- 
madan can exercise the right derived from neighbourhood {ex jure vicinrtatis) 
to insist upon the sale by a Hindu being made to him Instead of to another 
Muhammadan.” I concur in the conclusion arrived at by Holloway, J., 
[ 784 ] in that case, so far as that conclusion simply answered in tijo negative 
the specific questions enumerated by the learned Judge. But unless the Civil 
Courts Act in the Madras Presidency as to the administration ol the Mirham- 
madan Law is very dill'ereiit to that which is in force in these Provinces, 1 am 
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bound to say that there is much in his mode of treating the Muhammadan Law 
of pre emption, m which I am unable to concur. 

So far I have been considering the question whether tiie Muhammadan rule 
of pre-emption can, at least by a liberal construction, be described as a 
“ religious usage pr institution *’ within the meaning of the Bengal Civil Courts 
Act. Before leaving s. 24, 1 wish to refer to the word parties,"' which occurs in 
it. And upon this point much of what I have already said as to the provisions 
of the old Regulations applies also to the interpretation of this section. 1 do 
not understand the word to mean the parties to an action, but it must 
be interpreted with reference to the inception of the right involved in 
the actioia. Any other interpretation would render the section impracticable, 
if not meaningless. Who are necessary parlies to an action is a matter governed 
by the rules of procedure, and in a country like India, where personal laws 
prevail, it is not an uncommon occurrence that every one of the persons arrayed 
as parties to the suit belongs to a different race and religion. In such a ease, 
it would be impossible to administer any particular law if the word “ parties’* 
in the section meant “ parties to the suit.” This is obviously the only 
interpretation which can apply •to the administration of Muhammadan Law 
of inheritance and succession by our Courts. Indeed, cases are readily 
conceivable in which none of the parties to the suit are Muhammadans, 
but in which their right, having been derived by transfer or otherwise 
from Muhammadans, the Muhammadan Law would he the sole rule of 
decision, because the inception of the rights to be adjudicated upon took 
place under that law. This can be best illustrated by supposing the case 
of a Muhammadan who dies leaving a widow, a son, and a daughter, each one 
of whom conveys his or her share, by gift or sale in the estate of the deceased, 
to a Hindu, a Christian, and a Parsi, respectively. It is to my mind obvious 
that in a suit between these various transferees, involving the ascertain- 
[785] ment of the extent of the right of each person, the Muhammadan Law 
would, under the former part of s. 24 of the Bengal Civil Courts Act, be the 
only possible guide for decision, and that law would apply in its strictest force, 
notwithstanding the circumstance that none of the parties to the suit belonged 
to the Muhammadan persuasion. There is no reason for not applying the same 
principle to the cases to which this reference relates; and it follows that the 
circumstance that some of the parties to these suits are Hindus, would not, 
ipso facto, render the Muhammadan Law of pre-emption inapplicable, but that 
the question must bo decided with reference to the rules governing the incep- 
tion of the pre-emptive rigljt claimed in these two cases. This leads me to 
another aspect of the question. To the cases out of which this reference has 
arisen, both Hindus and Muhammadans are parties, and the standing Full 
Bench rulings of this Court, already referred to, lay down the rule that the 
Muhammadan Law of pre-emption is to be administered, not as a law by which 
the Courts are hound, hut only on the general principles of justice, equity, 
and good conscience. And if this is so even in cases where all the 
parties are Muhammadans, it follows a fortiori that in cases like the present, 
where some of the parties are Hindus, the same principle would apply ; and 
thus the question whether the Hindu Law recognizes any rules of pre-emption 
naturally assumes sufficiently great importance to justify my dwelling upon it 
at some length , for no rule of equity can either invent the law of pre-emption 
or administer it to people who never had such a law. And, in view of this 
circumstance, i will deal with the matter under three heads; first, the history 
of the law of pre emption, and its introduction into India ; sec mid ly the manner 
in wliioh it has been adiuinisterod by the British Courts ; and thirdly, the 
Mubamujadj n texts upon wliich my conclusions are founded. 
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Upon the first point, I desire to cite a passage from the introduction of 
Sir W. Macnaghten’S Prmciplrs anfi Precedents of Muhammadan Law (p. 14). 
He says: — “ Sales of land and other immoveable property are clogged with 
an incumbrance, which is not, however, peculiar to this Code. I allude 
to the law of pre-emption. This confers the privilege on a partner or a 
neighbour to preclude any stranger from coming in as a purchaser, provided 

[786] the same price be offered as that which the vendor has declared himself 
willing to receive for the property to be disposed of." Then, after discussing 
the question whether pre-emption prevailed originally among the Hindus, he 
goes on to say: — “ I have found in the Maha Nirvana Tantra, a work which 
chiefly treats of mythology, a passage which would seem to imply ‘that pre- 
emption is recognized as a legal provision according to the notions of the 
Hindus. But it remains yet to be decided whether this shall be held to be 
practical law or not.” 

I hope, before ending this judgment, to contribute something to a 
settlement of the question which Sir W. MaCNAGHTEN regarded as undecided, 
having long taken an interest in the subject of pre-emption, and having 
considered it my duty to investigate tin? much-vexed question whether 
the right existed under the old Hindu Law, and whether the Muham- 
madans found it existing when they came into India. I may here quote 
,from a very distinguished Sanskrit scholar. Dr. Rajendralal Mitra. After 
stating that the Smritis, from which the Hindu Law is derived, contain 
no reference to the right of pre-emption, the learned scholar goes on to say : — 
“ The word samanta is everywhere defined to moan owner of an adjoining 
property, and not the right which such an owner has to claim precedence in 
purchasing his neighbour’s property. The word occurs first in Manu (VIII, 
258), and there it moans * neighbour,’ and most of the other text-writers have 
since used it invariably in tlie same sense. The verse of Katyayana might at 
first sight suggest a different meaning, hut the commentators leave us no option 
in the matter. The verse, literally translated, would mean ‘ a village is the 
samanta of a village, a field is said to he so of a fiehl, a house is defined to be 
that of a house, from their being near to each other,’ And this suggests the 
idea that each of the classes of land being reckoned samanta to a similar class, 
there would be no samanta in a dissimilar case ; that is, the owner of a field 
or hut could not claim pre-emption for a village, and unless this be admitted, 
the classification becomes unmeaning. But Vijnanesvara, the author of the 
Mttakshara, commenting on the text of Yajnavalkya, does not accept this 
obvious and direct meaning. .He says, by the words grama, <fec., men residing 
thereon are indicated. And all the leading writers of digests accept this mean- 

[787] ing. Under these circumstances, it w'ould be hazardous in a question 
of positive law to accept any other meaning. The practice of resorting to 
figures of metonymy is very common among Sanskrit writers, and wo cannot 
urge that the interpretation of Vijnanesvara is a forced one. In so far, there- 
fore, the argument as founded on the word samanta may be rejected as un- 
tenable. Dr. Monier Williams, in his English Sanskrit Dictionary, has given 
praJehyata as the equivalent of pre-emption, but this meaning has not been 
given in any original Sanskrit work on law. T must therefore reject it, too, 
as of no value in the decision of the question at issue. Tiie absence, hovvever, 
of a concrete term to imply pre-emption does not necessarily imply the absence 
of such a right, and there are indications to the contrary in our law-books. Pre- 
emption pre-supposes living in joint families, and the desire to exclude strangers 
from intruding into a family-house or the privacy of a zenana. The Hindus felt 
this desire at an early period, and hied to restrain co-sharers from selling their 
shares to outsiders ; but this device never developed itself into a positive law, and 
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the latest digest- writer, the author of the Dayabhaga, in a manner sets it aside 
by saying that sales of undivided shares are immoral, but valid in law. In so 
far, the claim to pre-emption in cases where it is most urgently demanded is 
entirely abandoned . . . Had there been any authentic law in existence, it 
would have for certain been cited in some case or other, but there is no 
record of any such citation. These remarks are certainly not in keeping with 
the positive rules laid down in the Maha Nirvana Tantra, and quoted in the 
preface to Macnaghten’s Muhammadan Law ; but those rules, not having 
been recognized by any of our current law-books, cannot be held binding or 
authentic. It has been nowhere recognized as an authority on law. Nor has 
it been attywhere quoted in a law digest. Moreover, the Tantra is not by any 
means an ancient work. The belief is, that the most authentic Tantras 
number sixty-four, but the name of the Maha Nirvana does not occur among 
them, and it must therefore be accepted to be of secondary importance, 
even as a Tantra. My idea is, that the adniinistraiion of law by Kazis 
during the Muhammadan period gave wide currency to kaq-i-shufa^ and its 
advantage became so apparent to the Hindus that they attempted to naturalize 
it by [788] working on its principles in the Tantra in question, where an 
interpolation could easily be effected without any fear of detection. This 
must have happened three or more centuries ago.” 

I now quote from another eminent authority, Dr. Jolly of the University 
of Wurzburg, in Germany, who recently acted as the Tagore Professor of 
Hindu Law at the University of Calcutta. He says : — “ The only trace of 
pre-emption in the Hindu law which I am aware of occurs in a text quoted in, 
the Mitakshara and other standard law-books. It is as follows : — ‘ Transfers 
of landed property are effected by six acts : by consent of fellow-villagers, 
kinsmen, neighbours, and co-paroeners, and by gift of gold and water.’ This 
text indicates clearly the existence in the early period of the Hindu Law of a 
feeling that a transfer of landed property is not valid unless the neighbours, 
fellow- villagers, and others who are hut remotely concerned with it should 
have given their consent to its being effected. These persons might therefore 
be supposed perhaps to have been invested with a right of pre-emption. What- 
ever notions may have been prevalent on this subject in the early period of 
Hindu Law, this much is clear, that the compilers of those commentaries and 
digests of law on which the modern law is based did not approve of any sort 
of pre-emption. Thus the Mitakshara, in dealing with the above text, deprives 
it entirely of such legal significance as may have once belonged to it. The 
consent of fellow-villagers, according to the Mitakshara, is required for the 
publicity of the transaction merely ; but the contract is not invalid without 
their consent. The consent of neighbours tends to obviate future disputes 
concerning boundaries. The consent of kinsmen and co-parceners {dayada) 
is indispensable when they are united in interest with the vendor. If they 
are separate from him, their consent is useful, because it may obviate any 
future doubt as to whether they are separated or united, but the want of their 
consent does not invalidate the transaction. The gift of gold and water serves 
to ratify the transfer of property — (see Colebrooke’s Mitakshara, 1, 230 — 232). 
This interpretation of the Mitakshara may be viewed as an instance of 
the way in which the Indian commentators used to dispose of obsolete 
laws. At the same time, it shows clearly that anything approaching to pre- 
emption was entirely foreign to the ideas of such an eminent authority as 
[769] VijuanoRvara the author of the Mitakshara. Nor is there any other 
trace of pre-emption in the Hindu law-books. The Tantras, generally speaking, 
have never boen roeognized as authoritative law-books inany sense of the word/ 
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Adopting the authority of these eminent Sanskritists, there is no doubt in 
my mind that the question which Sir WILLIAM MacNAGHTEN regarded as open 
to doubt is in reality not so, and that there has never been such a right 
as that of pre-emption recognized by the Hindu Law, though I cannot forget 
that the rule of that law which prohibits any member of a joint undivided 
family from selling his share in the joint property without the consent of his 
co-parceners, aims at a result not dissimilar to that which the Muhammadan 
Law of pre-emption is intended to achieve. The fact that some of the parties 
concerned in the present cases are Hindus, need not therefore in itself com- 
plicate the question as to the applicability of the Muhammadan Law, nor create 
any such difficulty as would otherwise have arisen with regard to the 
question how the rule of pre emption is to be administered according to 
justice, equity, and good conscience, in a case where, some parties being 
Hindus and the other Muhammadans, the law of each provided ditleront rules 
for the enforcement of the pre emptive right. 

I now turn to the case-law upon the subject. In Bamrtitun Singh v. 
Chvnder Naraen Rai, 1 S. D. A. Rep., 1, vihich is the earliest reported case, 
having been decided in 1792, it was held by the Bengal Sadr Diwani Adawlat, 
that among the holders of separate shares of an lieroditary zarnindari, each, 
according to the Hindu Law, may sell his share to whom ho pleases, and the 
other sharers have no necessary right of pre-emption. And in Ram Kanhaee 
Bai v. Bung Chund Bunhoojea, 3 S. D. A. Rep , 17, decided in 1820, it was 
held that vicinage and partnership did not confer any right of pre-emption 
according to the Hindu Law as current in Bengal. A similar view of pre- 
emption was taken by the Madras Diwani Adawlat in Krisiman v. Senda- 
langara, 3 Morley's Digest, p. 344, decided in 1849. In tiiat case, before 
judgment was delivered, the Pandits who were at tliat time consulted as 
assessors upon points of Hindu Law, gave it as their [ 790 ] opinion that 
no general right of pre-emption existed under that law, and could not bo enforced 
except in cases “ where there exists a resolution in a village to the effect that 
a share-holder in such village should sell his land only to another shareholder 
of the same village, and if an inhabitant sell his estate to a stranger or to the 
inhabitant of another village, the other inhabitants of the village where the 
estate in question is situated, are competent to claim the right of pre-emption 
of such estate.** This, however, only shows that special local custom, when 
duly adopted, would override the general Hindu Law. These cases leave no 
doubt in my mind that the Courts have neverrecognized the rule of pre-emption 
as a part of the Hindu Law. 

The law of pre-emption is essentially a part of Muhammadan jurispru- 
dence. It was introduced into India by Muhammadan Judges who were bound 
to administer the Muhammadan Law. Linder their administration it became, 
and remained for centuries, the common law of the country, and was applied 
universally both to Muhammadans and Hindus, because in this respect 
the Muhammadan Law makes no distinction between persons of diflerent 
races or creeds. “ A Musalman and a Zimmee being equally affected by 
principles on which shafa or right of i)re-emption is established, and equally 
concerned in its operation, are therefore on an equal footing in all cases re- 
garding the privilege of shafa.” (Hamilton's Z/edaj/a, vol III, p. S92). What 
was the effect of this ? In course of time, pre-emption became adopted by 
the Hindus as a custom. I may here refer to an official paper printed in the 
Revenue Reporter, vol. V, at p, 150, in which it is said that the rule of pre- 
emption has been adopted as a custom almost universally throughout these 
Provinces, even by villages which are purely Hindu. I have already in Zamir 
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Husain v. Daulat Ram, I. L. R., 5 All., 110, and in the recent case of Sheo- 
ratan Knar v. Mphipal Konr, Ante, p. 258, explained my views as to the 
manner in which this custom has been adopted by the Hindu community. 

Now, there can be no question that the Muhammadan Law of pre-emp- 
tion must be administered in cases in which all the parties concerned are 
Muhammadans. The question is, whether it should be administered in cases in 
which only the vendee is a [791] Hindu. Before expressing my own view of 
the matter, I think it will be useful to review the case-law on the subject, and 
to ascertain how it stands at present. The most important of the cases is that 
of Shnkh KudratuUa v. Mahmi Mohan Shaha, 4 B. L. E., 134. It was there 
ruled by a majority of the Judges of the Calcutta High Court (PEACOCK, O.J., 
and Kemp and MiTTER, JJ.), that a Hindu purchaser is not bound by the 
Muhammadan Law of pre-emption in favour of a Muhammadan co-parc&ner, 
nor is he bound by the Muhammadan Law of pre-enription on the ground of 
vicinage, because the right of pre-emption in a Muhammadan does not 
depend on any defect of title on the |mrt of his Muhammadan co-parcener to 
sell except subject to his right of pre-emption, but upon a rule of Muhammadan 
Law which is not binding on the Court, nor on any purchaser other than a 
Muhammadan. The minority (Norman and Macppierson, JJ.), on the other 
hand, held that whenever a Muhammadan co-sharer or neighbour has a 
right of pre-emption, when property is sold by his neighbour or co-sharer, also a 
Musalman, his right is not defeated by the mere fact that the purchaser is a 
Hindu. The ruling of the majority of the Court was adopted by a Division Bench 
of this Court in Moti Ohand v. Mahomed TIossein Khan, N.-W. P. H. 0. Rep., 
1875, p. 147. These two cases are clear authorities against the opinion which 
I hold. Upon the converse of the proposition which they laid down, I may 
refer to a case in which the pre-einptor was a Muhammadan, the vendor a 
Hindu, and the vendee a Muhammadan. This was the Full Bench case of 
Chundo V, Hakeem Alim-ood-dem, N.-W. P. li. C. Rep., 1874, p. 28, in which 
it was ruled (SpanKIE, J., dissenting), that the application of Muhammadan 
Law in a suit for pre-emption between a Muhammadan claimant of pre- 
emption and a Muhammadan vendee on the basis of that law, is not precluded 
by the fact of the vendor not being a Muhammadan. The rule so laid down 
was the only one which could be adopted consistently with the principle on 
which the two last mentioned cases were decided. But it was subsequently and 
formally over-ruled in the Full Bench case of Dioarka Das v. Husain Bakhsh, 
I, L. R., 1 All., p. 564, in which it was held (STUART, C.J., and Pearson, J., 
dissenting) that where the vendor is a Hindu, af suit to enforce aright of pre- 
emption [792] founded upon Muhammadan Law is not maintainable. In this 
case, the majority of the Court followed in principle the judgment of CouCH, 
O.J., in Voorno Singh v. Hurrychurn Sur?nah, 10 B. L. R., 117, where it was 
hold that the right of pre-emption arises from a rule of law by which the 
Owner of the land is bound, and that it is essential that the vendor should 
be subject to that rule of law. 

I have read these cases carefully, and it appears to me impossible to 
reconcile them. The most important of them are Sheikh Kudratalla v. Mahini 
Mohan Shaha, 4 B. L. R., 134, and Dioarka Das v. Husain Bakhsh, I. L. R., 
1 All., 564, in which a Full X^ench of the Calcutta High Court and a Full Bench 
of this Court respectively Ij^id down two propositions, one being, so to say, 
the converse of the other. Bearing in mind the rules of the Muhammadan 
Law of pre-emption, it seems to me impossible to hold that both of these 
decisions can be right. I know that, as a matter of pure logic, it does not 
follow becaufe a proposition is true, that its converse must be true also ; and it 
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is obvious that, as a matter of pure reasoning, if a Muhammadan pre-emptor, 
cannot enforce pre-emption against a Hindu purchaser, the vendor being a 
Muhammadan, it does not necessarily follow that a Muhammadan can enforce 
pre-emption* where the vendor is a Hindu and the purchaser a Muhammadan. 
But the exigencies of the definite rules of the Muhammadan Law of pre- 
emption happen to be such as to render it essential that the various proposi- 
tions relating to the subject should be governed by a common principle, and 
therefore consistent with each other. I may illustrate my meaning by supposing 
concrete oases. 

In all cases of pre-emption there are three parties to be considered, the 
pre-emptor, the vendor, and the purchaser. And so far as the question now 
under consideration is concerned, different cases may be imagined by sup- 
posing all, or one, or two of these three parties to be Hindus or Muham- 
madans. The simplest and ordinary case is where all the three parties 
concerned are Muhammadans, and in such circumstances it is obvious, as was 
indeed admitted by Mitter, J., and the learned Judges who agreed with him in 
the case of Sheikh Kudratulla v. MaJmii Mohan Shaha, 4 B. L. R., 134, 
that the Muhammadan Law would appiy, — a propo8i-[793]tion which, as 
a matter of law, though not of logic, necessarily implies a negative answer where 
all the parties to a pre-emptive suit are Hindus. Nor can there be any difficulty 
in holding that, for similar reasons, the same negative answer must be given 
in a case in which the pre-emptor being a Muhammadan, both the vendor and 
the vendee are Hindus ; or conversely, where the pre-emptor being a Hindu, 
both the vendor and vendee are Muhammadans. And to carry the reasoning 
further, the same negative answer must be given where, both the pre-emptor 
and the vendor being Hindus, the only party who is Muhammadan is the 
vendee. Nor would any one maintain that the Muhammadan Law would 
govern a pre-emptive suit in which the pre-emptor and the vendee are both 
Hindus, and only the vendor is a Muhammadan. Indeed, I am not aware of 
a single case in which the Muhammadan Law as such has been held applicable 
in any of such circumstances, • The reason of the negative answer is that, 
although the Muhammadan Law of pre-emption makes no distinction of race 
or creed, that law, from being the common law of the land, applicable alike to 
Hindus and Muhammadans, has been reduced to the status of being a personal 
law of the latter, w^io alone can enforce the rights or incur the obligations 
created by that personal law. Rights derived from members of that community, 
whether by Hindus or by other non-Muhammadans would, of course, be 
governed by the Muhammadan Law, because, as I have already explained the 
inception of the right and not the array of the parties to the suit must be the 
turning point of the decision within the meaning of a, 24 of the Civil Courts 
Act. But because a Hindu is not under that section subject to the Muham- 
madan Law of pre-emption, he cannot avail himself of any pre-emptive right 
which that law creates only in favour of those who are subject to its behests. 
And the reason is simple. The rights and obligations created by that law, 
as indeed by every other system with which I am acquainted, must neces- 
sarily be reciprocal. Then, if a Hindu cannot as a pre-emptor avail himself of 
the Muhammadan Law of pre-emption in a case where the vendor is a 
Muhammadan and the purchaser is a Hindu, w^hat reason is there for holding 
that a Muhammadan pre-emptor can enforce the pre-emptive right where the 
vendor is a Hindu and the purchaser a Muhammadan ? The question was 
discussed by this Court in the [794] Full Bench case of Chuiido v. Hakeem 
AUm-ood-deen, N.-W. P. H. C. Eep., 1874, p. 28, and the majority of the 
Court gave an affirmative auswer upon a reasoning which must neces- 
sarily lead to the conclusion that an affirmative answer should also be 
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given to the proposition which, as I have just stated, can only be answered 
in the negative. Indeed, the untenability oflhe proposition, as already pointed 
out, was not long afterwards enunciated by the majority of the Full Bench of 
this Court in Dwarka Das v. Husain Bakhshf I. L. R., 1 All. ,*564, which 
furnishes an ans^yer in the negative, perfectly consistent with my own view, — 
an answer which gives full effect to an important portion of the reasoning 
adopted by MiTTEE, J., in Sheikh KudratuUa v. Mahini Mohan Shaha, 4 B. L. 
R., 134, though it controverts the conclusion at which the learned Judge 
arrived. He says (p. 147) ; — “ If we decide this case against the Hindu 
purchaser, and thereby deprive him of a property which has already become 
his by the law of his country, we must bear in mind that we have already 
decided that, so far as he is concerned, ho will never be able to enforce any 
right of pre-emption even though a Muhammadan should choose to purchase 
a part of his family house from one of his co-parceners. So long as this 
country was under the Muhammadan Government, the right of pre-emption 
was extended to all classes of persons without any distinction of creed, color or 
birth, inasmuch as no such distinction was recognized in that respect by the 
Muhammadan Law, which was m fact the law of the land. Now that the 
Muhammadan Law has ceased to be the law of the country, it seems to me to 
be manifestly unjust and inequitable that we should enforce the Muhammadan 
Law of pre-emption against a Hindu, without giving him the benefit of that 
law in other cases in which he would like to stand in the position of a 
pre-emptor.*’ 

I have said enough to show that with a groat deal of the reasoning upon 
which this passage proceeds 1 entirely concur. But I reject the conclusion, 
because the necessary steps leading to it are based upon what I may respect- 
fully call fallacies as to the rules of the Muhammadan Law of pre-emption. 
These I shall presently discuss at some length ; but I may hero make 
some observations with reference to the illustration given in the passage, 
[796] namely, the case of a Hindu co-parcener selling his share in his family- 
house to a Muhammadan. I should unhesitatingly say in such a case that 
the sale was subject to the incidents of the Hindu Law which governed the 
rights of the vender, that if that law provided a rule of pre-emption, the rule 
should be enforced against the Muhammadan purchaser, whether his law 
recognized it or not. In such a case there can be no question of the 
Muhammadan being deprived of a “ property which has already become his 
by the laws of his country.” He bought it subject to the rules which govern- 
ed it in the hands of his vendor, from whom he Jias derived his title, and the 
circumstance that he is not a Hindu will not save him from the incidents of 
the Hindu Indeed, in the case supposed, as the law stands, the 

Muhammadan purchaser would no doubt be free from a pre-emptive claim at 
the instance of his Hindu vendor’s co-parceners. But he would be free only 
because the Hindu Law provides no pre-emptive right. He would, however 
be liable to something “ worse.” by reason of that law which governed the 
property in the hands of his vendor. The sale might be avoided at the 
instance of the Hindu co-parcener, if the subject of the sale was a share 
in joint property. And if it can be shown that property in the hands 
of a Muhammadan is in principle much subject to the pre-emptive claim 
of lus Muhamrnadan co-parcener or neighbour as the marital estate in 
the hands of a Hindu widow, or the share of a member of a Hindu joint 
family, is subject to its own restrictions or qualifications as to sale, it seems 
to me that the enforcement of the Muhammadan rule of pre-emption against 
the Hindu purchaser from a Muhammadan would be anything but “ manifestly 
tnjust and v equitable.” And once this proposition is established, itowiU be 
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obvious bhat; all bhe exigencies of Mr. Justice. Mittbb’S reasoning, contained .in 
tbe passage cited; are satisfied by the ratio decidendi . in Dwarka Das v. 
Husain BakhsKl. h- E., 1 All., 564, wherein the. piajority of the Full Bench 
of this Cour^ declined to enforce the Muhammadan rule of pre-emption in a case, 
in which the vendor was a Hindu, although the pre-eniptor and the purchaser 
were both Muhammadans. For if ihe ratio decidendi of that* ruling is correct, 
the matter stands thus : — Property in the hands of a Muhammadan is subject to 
the L^96] pre-emptive claim of his Muhammadan co-parcener or neighbour ; 
property in the hands of a Hindu is not so subject to tbe Muhammadan rule 
of pre-emption. The Muhammadan can .claim the benefit of the law of pre- 
emption. The Hindu cannot claim the benefit of that law. These propositions, 
which seem to me to be intelligible, consistent, and equitable, would meet all 
the objections which MiTTER, J., contemplated ; and, if they are correct, there 
can be no question of either the Hindu or the Muhammadan being " deprived ” 
of his right by reason of the law of the other. The pre-emptive rights and 
obligations between Muhammadan co-parceners and neighbours being mutual, 
tbe principle of the maxim qui sentit commodum sentire debetet onus applies, but 
it would not apply in the case of a Hindu where no such reciprocity exists. 
And if the Hindu purchaser is to be affected by the Muhammadan pre-emp- 
tive claim, it would be on the principle of a cognate maxim that land passes 
.with its burdens, terra transit cum onere, and there would be no violation of 
the notions of justice, equity, and good conscience. 

This, however, begs the whole question, and having already supposed the 
various cases in which it would arise on account of the difference in religion 
of the partners in a pre-emptive case, the only case which remains to be con- 
ceived is one in which the pre-emptor and the vendor are both Muhammadans, 
and the only non-Muhammadan among the parties is the vendee. This is 
the case now before us, and to the question whether the Muhammadan Law of 
pre-emption is applicable to such a case, my answer is in the affirmative. But 
because the authority of Sir Babnes PEACOCK and Mr. Justice DWABKA Nath 
Mittek demands the highest respect from me, as from every one else connected 
with the administration of justice in British India, I feel myself bound, in 
differing with them, to explain my reasons fully by reference to original texts 
of the Muhammadan Law of pre-emtion, which I cannot help feel- 
ing would have led those eminent Judges to a different conclusion 
had the texts been accessible in the English language. 1 make this 
observation because Sir BaRNES Peacock at the beginning of his judgment 
in the celebrated case of ^heikh KudratuUa v. Mahini Mohan Shaha 
[797] 4 B. L. E., 134, used expressions which leave no doubt that, oven after 
the case had been argued before him in the Full Bench, His Lordship was 
inclined to form an opinion similar to that which I have formed in this case, 
and that he adopted the opposite view in consequence of the opinion which had 
been “ so forcibly and clearly expressed by Mr. Justice Mitter.” And because 
the judgment of that learned Judge in the most exhaustive and powerful 
manner presents the opposite view to that which I hold in this case, the best way 
in which I can justify my own opinion is to examine tbe reasoning leading to 
the conclusions which he and the majority of the Court adopted in that case. 

Dealing thus with the question now before us, I may remark, in the first 
place, that I entirely agree with Mr. Justice DwARKA Nath Mittbr in holding 
that the answer to the question depends upon the nature of the right of 
pre-emption under the Muhammadan Law. I also concur generally in the 
following remarks (p. 140) : — “ If that right is founded on an antecedent 
defect in the title of the vendor, that is to say, on a legal disability on his 
part to sell his property to a stranger, without giving an opportunity to his co* 


547 



60BIKD UAYAL 1>. 


I.L R. 1 All 796 

parceners and neighbours to purchase in the first instance, those co-parCfiners 
and neighbours are fully entitled to ask the Hindu purchaser to surrender the 
property, for although as a Hindu he is not necessarily bound by the Muhano- 
madan Law, he was at any rate bound by the rule of justice, equity, and good 
conscience, to inquire into the title of his vendor; and that very rule also 
requires that we should not permit him to retain a property which his vendor 
had no power to sell. If, on the contrary, it can be shown that there was no 
such defect in the title of the vendor, or in other words, that he was under 
no such disability, even under the Muhammadan Law itself, it would follow, 
as a matter of course, that there was no defect in the title of the purchaser 
at the t^pae of its creation.” Further on he says : Now, so far as I can 

Judge of the Muhmmadan Law of pre-emption from the materials within my 
reach, it appears to me perfectly clear that a right of pre-emption is nothing 
more than a mere right of repurchase, not from the vendor, but from the 
vendee, who is treated for all interests and purposes as the full [ 798 ] legal 
owner of the pjoperty which is the subject-matter of that right.” In this 
passage, MiTTER, J. referred to the materials upon which he based his 
conclusion, and he proceeds to quote passages from those materials. On this 
point I have to say that those materials appear to me to be in several respects 
inadequate. They are to be found in the Hedaya, or rather in the translation 
of the Hedaya made by Mr. Hamilton about a century ago, under the orders 
of the Governor-General, Warren Hastings. It was not, however, a transla- 
tion of the original Arabic text, but of a Persian translation. For that work 
gratitude is due to Mr. Hamilton, but at the same time I am afraid it has been 
sometimes the source of mistakes by our Courts in the administration of the 
Muhammadan Law. MlTTER, J. says that he is satisfied by certain passages 
in this work, that the conclusions at which he arrived were consistent with 
the Muhammadan Law of pre-emption. I need not quote any more passages 
from the learned judgment, as I purpose to analyse all the main arguments 
adopted by the majority —I?EACOOK, C. J., Kemp and MlTTER, JJ. The first 
proposition which those learned Judges laid down was, that the I'ight of pre- 
emption under the Muhammadan Law does not exist, before actual sale, because, 
on the one hand, the pre-emptor has no right of prohibiting the sale, and, on 
the other hand, the vendor is not bound to offer the property for purchase to 
the pre-emptor before selling it to the stranger; and they held their view to be 
supported by the circumstance that the pre-emptor cannot before such sale 
relinquish his pre-emptive right, nor could the absence of his consent vitiate 
the sale. Upon this reasoning they held thaji a Muhammadan owner of 
property was subject to no legal disability arising out of pre-emption, but 
was free to ocH it regardless of that right. They then proceeded to lay down 
the second main proposition that a sale, in respect of which pre-emption 
might be claimed, passed full ownership to the vendee, and did not involve 
any defect of title,” because it could not be regarded as an infringement of a 
pre-existing pre^^emptive right. From this the learned Judges concluded that 
the right of pre-emption under the Muhammadan Law was “ a mere right of 
repurchase, not from the vendor, but from the vendee,'" which right could 
not bu enforced by a Muhammadan pre-emptor against a Hindu vendee 
[ 799 ] because the property, even in tlie hands of the Muhammadan vendor, not 
being subject to the pre-emptive right at the time when the title of the Hindu 
vendee was created bv the sale, the right could not run with the land, nor 
follow it in the hands of a stranger not subject to the Muhammadan Law. 
These are the main conclusions at which the learned Judges arrived, and the 
rest of their reasoning seeks to support those conclusions by the argument 
that, under the Muhammadan Law, the right of pre-emption is a right “ feeble ” 
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and defective,*^ because, according to the rules of that law, it can be easily 
defeated by devices which Mitter, J., designated as “ tricks and artifices'' 

I believe in giving this analysis I have exhausted all the arguments which 
the learned J*udges employed in arriving at the view to which I am opposed. 
But if it can be shown from the original texts of the Muhammadan Law 
itself that the main propositions upon which the whole argument proceeds are 
in themselves erroneous, I think I shall have justified my view. First, then, 
as to the nature of the l ight. I remember the salutary warning of the Roman 
Jurist Javolenus (whom Creasy, C.J.,has quoted in his w^ork on International 
Law), that the task of laying down definitions is not only “ the most labori- 
ous, but also the most perilous.” The exigencies of this case, however, require 
that I should endeavour to define the right of pre-emption as prescribed by 
the Muhammadan Law ; and I think I am strictly within the authorities of 
chat law when I say that pre-emption is a right which the owner of certain 
immoveable property possesses, as such, for the quiet enjoyment of that 
immoveable property, to obtain, in substitution for the buyer, proprietary 
possession of certain other immoveable property, not his own, on such terms as 
those on which such latter immoveable property is sold to another person. I 
could easily support every word of this definition by original Arabic texts of 
the Muhammadan Law itself, but I will confine myself only to such texts as 
-bear immediately upon the main propositions involved in this case. I may, 
however, observe that the nature of the right, as appears from the definition 
which I have given, partakes strongly of the nature of an easement, — the 
''dominant tenement ” and the "serticni tenement” of the law of easement being 
terms extremely analogous to what I may respectively call the '' pre~empiioe 
tone- [ 800 ] ment” and tenement” of the Muhammadan Law of pre- 
emption. Indeed, the analogy goes further, for I shall presently show that the 
right of pre-emption, like an easement, exists before the injury to that right 
can give birth to a cause of action for a suit, — sale in the one case correspond- 
ing to the invasion of the easement in the other. In short, I maintain that, 
under the Muhammadan Law, the rule of pre-emption, proceeding upon a 
principle analogous to the maxim sic utere iiio ut alienum non Icedas, creates 
what I may call a legal servitude running with the land ; and the fact that 
that law has ceased to become the general law of the land cannot alter the 
nature of the servitude, but only render its enforcement dependent upon the 
religion of the party who claims the servitude and of the party who owns the 
property subject to that servitude. 

Now, the main authority upon which the learned Judges relied for 
the view that the right of pre-emption does not exist before sale, is a 
passage in Mr. Hamilton’s lledaya to be found at p. 568, vol. HI, of his 
translation. The translation is at its best a very loose one when compared 
with the original Arabic text, which 1 shall literally translate here: — 
“ Pre-emption becomes obligatory {i.e., enforceable) by a contract of sale, which 
means after the sale. Not that sale is the cause (of pre-emption), for the 
cause is conjunction (of the properties) as we have already mentioned. And 
the reason in the matter is, that pre-emption becomes obligatory when the 
seller has turned away from {i.e., wisiies to get rid of) the ownership of his 
house, and the sale makes this apparent. Hence, proof of sale is sufficient as 
against him even to the extent of the pre-omptor taking it (the house) when 
th e selle r acknowledges the sale, aUhough th^buyer contradicts him.’’ (I ) The 
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meKning to be evolved Irom the passage is obviously different from the 
iuterprebation which can be placed upon Mr. Hamilton’s translation, which 
indeed seems to me to have misled MiTTBR, J.', and the ather learned 
[80i] Judges who agreed with him. The Arabic word tajibo which occurs in 
this and other passages, and which Mr. Hamilton translated as * established 
really means “b'ecomes obligatory y necessary or enforceable” as a term of law, 
and I cannot help feeling that if the passage had been accurately translated by 
Mr. Hamilton, the majority of the Full Bench in Sheik Kudratulla's case might 
possibly have arrived at a very different conclusion. It is unnecessary to quote 
any more passages from the original Arabic text of the Hedayay which distinctly 
go to shqw that the cause or foundation of the right of pre-emption is the con- 
junction of the pre-emptive tenement with the pre-emptional tenement, that 
its object is to obviate the inconvenience or disturbance which would arise by 
the introduction of strangers, that the right exists antecedently to sale, and that 
sale is a condition precedent, not to the existence of the right, but only to its 
enforceability. Mr. Hamilton’s translation is sufficiently accurate to indicate 
these conclusions, and I shall therefore pass on to other books as high in 
authority as the Hedaya itself. Here is a short text from the Durrul-Mukhtar : — 
“ The cause of pre-emption is the contiguousness of the pre-emptor’s property 
with the purchased property, whether by co-paroenership or vicinage." (1) 
Again, a more explicit passage is to be found in Ainiy a commentary upon the 
Kanz “ The author (of the Kanz) says ‘ by salef which must be referred to 
his expression, ' pre-emption becomes obligatory.' This would indicate that the 
cause of the obligatoriness of pre-emption is sale, that is the sale of the pre- 
emptional house, and some have held this very opinion. The correct opinion, 
however, is that the cause of pre-emption is the conjunction of the properties 
in a necessary manner, and sale is a condition (of pre-emption). From this it 
follows that pre-emption becomes enforceable by sale, that is, after its coming 
into existence." (2) All the different views on the subject enter- [802] tained by 
Muhammadan jurists, who were only too fond of the mediaeval schoolmen’s me- 
thod of arguing such questions, are to be found in Birjandiy a well-known com- 
mentary on the Muhammadan Law : — “ Be it known that the language of the 
author implies that the cause of the obligatoriness of pre-emption is theoonjuno- 
tiion of the pre-emptor’s property with the subject of the sale in some way or 
other, and tnis is the opinion adopted by the Mashaikhs (elders) in general. 
Khassaf says that pre-emption becomes enforceable by sale, then by demand, and 
therefore both become the cause: hut as to this it may be said that when pre-emp- 
tion is established by sale, there is no meaning in pstablishing it a second time by 
demand. Sheikh Abubakr Razi used to maintain that pre-emption becomes 
enforceable by sale, the right of taking possession is established by demand, and 
ownership (of the pre-emptor) is established either by decree or by mutual 
consent. Sheikh-ul-Islara held that co-partnership, together with sale, 
constitutes the reason of the enforceability of pre-emption, and it is emphasized 
by demand, and ownership is established either by decree or by mutual consent, 

{| V j ^ j (l) 

* ( r r A 


550 



INATATULLAH [1885] 


I.L.R. 7 All. 808 


and so it is laid down in the zakhira” (l) These texfcs leave no doubt in my 
mind that the cause” or foundation of pi’e-emptiori is conjunction** of fcha 
pre-emptor’s property with that of the vendor, and, inasmuch as such con- 
junction exisfed before thesale.it follows that the pre-emptive right originates 
antecedently to the sale in respect of which it may be exercised. For example, 
when two Muhammadans own shares in a house, the share of each may 
in turn be regarded as dominant or servient to the other for purposes of pre- 
emption, because the conjunction of the properties of the two owners being a 
circumstance common to both, alternately entitles the other to claim pre- 
emption when the proper occasion arises, that [803] is, when either 
transfers his share by sale. The analogy of a non-apparent easement 
again suggests itself. It is true, as Mitter. J., says, that neither can 
prevent the other from selling his share to whomsoever he pleases, because the 
Muhammadan Law “ nowhere recognizes any right of veto in the pre-emptor,” 
nor does it impose any positive legal disability ” on the vendor in this 
respect. This, no doubt, at first sight suggests a distinction in principle between 
pre-emption and non-apparent easement, such as a right annexed to house 
to prevent B from building on his own land. But the distinction, so far 
as the question of the origin of right is concerned, is in reality not one of 
principle, but of detail, arising from the difference in the nature of the occasion 
-demanding the exercise of the right. In the one case, that occasion is sale ; in 
the other, it is building. Now, it is true that in the one case the pre-emptor 
cannot prevent his co-parcener from selling his property to a stranger, whilst 
in the case supposed, A could prevent B from building on his land. But the 
reason of the distinction is not that the right of the one did not exist before the 
sale, and the right of the other did exist before the building. The reason is 
this. The object of the non-apparent easement possessed by A is the beneficial 
enjoyment of his own property, and definite infringement of that right is 
ascertained when B takes any definite action to build upon his land, — a state 
of things which would be sufficient to afford a cause of action in favour of A^ 
seeking preventive relief or other a’ssertion of his right of easement. But in 
the case of pre-emption, the object of the right is to prevent the intrusion, not 
of all purchasers in general, but only of such as are objectionable from the 
pre-emptor’s point of view. Again, the right (unlike the right of veto possessed 
by members of a joint Hindu family with respect to the sale of his share 
by any one of them) is not free from definite qualifications, among which 
the most important is that the pre-emptor complaining of the intrusion of 
the purchaser should place himself absolutely in the position of the purchaser 
with reference to the terms of the contract of sale, such as the amount 
and payment of the price, &c. It is obvious, then, that before a pre-emptor 
can make up his mind to assert his pre-emptive right, he must, ex necessitate 
rei, know definitely who the purchaser is, and under what terms he has 
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purchased the property, because it may [8041 well be that, on the one 
hand, he may have do obiection to such purchaser, and on the other hand, 
even if he does object, he may not bo in a position to pay the price which 
the purchaser has paid. No such considerations exist in the case of the 
right of ea^emmi which I have supposed by way of illustration. And it 
follows that before a sale is actually completed, the pre-eraptor is not 
necessitate rei , in a position to have definite information as to whetberthe proper 
occasion has arisen for the exercise of his already existing pre-emptive right. 
This is the reason why the law gives him no right of vetoing the sale. But the 
reason falls far short of showing that his right of pre-emption was wholly non- 
existent* at the time of the sale, when the title of the purchaser was created. 
From what I have already said, it is perfectly clear to me that any action on 
the part of the pre-emptor before the sale would be premature, whether such 
action consisted of vetoing or consenting to a sale which has not yet been 
effected, and of which the terms and the purchaser have not yet been 
ascertained, in the sense of creating the legal rights and obligations which 
render a sale an accomplished fact in law. I have already said that, unlike 
the veto possessed by a member of a joint Hindu family, the right of pre- 
emption does not prohibit sale m general regardless of the purchaser, of the 
amount of the price, and other terms of the contract of sale ; and because the 
right is in its very nature incapable of being asserted or exercised till 
these matters are definitely ascertained, it follows that a sale, irrespective 
of the pre-emptor’s consent, is not void in law. The pre-emptive right 
may or may not be asserted or enforced ; and it would be absurd to say 
that that which is only possible should, by a retrospective effect, vitiate 
that which is certain, namely the sale. This is the manner in which the 
jurists of the Muhammadan Law have dealt with this point of the rule of pre- 
emption, and it is upon very similar grounds that they hold the pre-emptor 
incapable of relinquishing his pre-emptive right in respect of a sale which 
has not yet taken place. They would .say (and there is ample authority 
for this statement) that the identity of the purchaser, the amount of the 
price, and other terms of the sale, the certainty of which is essential, not to the 
existence, but to the exercise of the pre-emptive right, being still undefined by 
a legal relation between the vendor and the vendee, the pre-emptor had no 
[ 805 ] means of knowing for certain whethor he should or should not give up 
an ascertained legal right, and therefore the relinquishment of pre-emption 
before sale is void. Whatever the merits of this reasoning from a juris- 
prudential point of view may be, I confess I fail .to see how it supports the view 
that the right '>f pre-emption does not exist as a restriction or qualification 
of the right of sale possessed by the owner of property subject to pre-emption. 
It is indeed not an absolutely unqualified disability, for it does not absolutely 
prohibit sale without the consent of the pre-emptor. But that it amounts 
to a qualified disability, distinctly operating in derogation of the vendor’s abso- 
lute right to sell the property, and thus affects his title, which would otherwise 
amount to absolute dominion, cannot, in ray opinion, be doubted. That the 
results of such restrictions or qualifications are dependent for their enforce- 
ment upon the occurrence of the actual sale, is a circumstance which, in my 
opinion, does not affect the question relating to the inception of the right of 
pre-emption. 

But, in opposition to this view, MiTTRR. J., and the learned 
Judges who concurred with him, relied upon the argument that “ there is 
nothing whatever in the Mahammadan Law’ which imposes upon any one 
the obligation of making the first offer to his neighbour, nor is there anything 
to show that the right of pre-emption is based upon any such obligation, 
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udn-fulfilment of which would prevent the stranger from acquiring a 
complete and valid title to the property by virtue of his purchase/' In 
dealing with this argument, I must, in the first place, observe that one of the 
greatest difl&culties in the administration of the Muhammadan Law, as indeed 
of all ancient systems, lies in distinguishing moral from Ugal obligations. 
The Mahammadan Law having been evolved from the Kuran and the sayings 
of the Prophet, naturally presents such difficulties, and the question whether 
the vendor is bound to offer the property to his co-parcener before selling it to 
a stranger, is an illustration of what I moan, — a difficulty which was felt at 
an early stage by the Muhammadan jurists themselves. The following is a 
text from Aini, a commentary upon the Kanz, a well-known hook on Muhamma- 
dan jurisprudence : — ** A co-parcener is one whose share has not been divided 
in the property sold. This is universally agreed upon, because it has been 
relat-[806]ed by Jahir that the Prophet decreed pre-emption in respect of 
every joint undivided property, whether a grove or a house, saying : — ‘It is?mf 
laivful for any one to sell till he has informed his co-parcener who may take or 
leave it as he wishes ; and if lie has sold without such information, the co- 
parcener has a preferential right to the share.’ This tradition has been related 
by Mushini, Abu David, and Aukissai/’ (1) Two other traditions to the same 
effect are also to be found in Mtislun, which is one of the books of acknow- 
-ledged authority on Hadis or traditions. I will, how^evev, quote only one of 
them, as it brings into prominence the difficulty witli which 1 am now 
dealing: — “ It is related by Jahir that the Prophet said: — ‘Pre-emption 
exists in all joint properties, whether land, or house, or grove. It is not 
proper for him (the owner) to sell till he has offered it to his co-parcener, 
who may take or reject it ; and if the vendor fails to do this, his co-parcener 
has the preferential right to it until he is informed/’ (2) Both these traditions 
have much the same effect, but in the first of them the Arabic word la 
yahillo occurs, which I have rendered by “ not lawful/' whilst in the second the 
phrase employed is la ijasUho, which 1 have translated as meaning ''not 
2 ^oper/' The importance which the Muhammadan jurists, in laying down 
legal principles, attached to the exact words in the sayings of the Prophet, at 
once gave rise to the question whether the injunction as to the vendor’s 
giving notice to the pre-emptor and offering to him the property for purchase, 
was a mere moral behest or created a legal obligation. I have already shown 
how Muhammadan jurists dealt with the right of pre-emption, and the method 
of arguing which they adopted had no doubt considerable influence [807] in 
the interpretation of these two traditions. The difference of phraseology 
which I have already indicated, enabled them to put such an interpretation as 
would render the traditions consistent with the rule tliat the absence of the 
pre-emptor*8 consent does not vitiate the sale — the rule which had been 
unanimously adopted by the jurists. This is best shown by Nawaivi, a cele- 
brated commentary on Muslim^ in which these traditions occur. The author 
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explains the traditions in the following manner:— The saying of the Prophet 
to the effect that it is nob for him (the vendor) to sell until he has apprised his 
co-parcener is, in the opinion of our doctors, taken to refer to the tnoral pvo* 
prioty of giving notice and to the objectionableness of sale before auch notice— 
an objectionableness which arises from impropriety. It does not. however, 
mean that such sale is * absolutely prohibited t'' and this is the manner in 
which they have interpreted the Hadis (sayings of the Prophet), because it 
may he rightly aflirrned of that which is morally objectionable, that it is nob 
lawful, and thus the expression “ lawful ” comes to mean permissible, which 
implies that both sides (positive and negative) are on an equal footing, whilst 
that vrhich is ‘ objectionable* cannot be said to be permissible, both 
sides of which are equal, but, on the contrary, the 'morally objectionable* is 
that the rejection of which prevails (over its adoption) (1) 

It is not necessary to pursue any further the syllogistic manner in which 
such questions were dealt with by Muhammadan jurists. I may, however, 
say that the ultimate reason which prevented them from interpreting these 
traditions in the sense of creating a legal obligation imposed upon the 
vendor was, that tiie language of the tradition being capable of two interpre- 
tations, t})ey adopted the more lenient one, acting upon the presumption that 
a legal obligation does not exist till expressly provided, and [ 808 ] that 
all contracts are lawful unless expressly prohibited by law. The law, there- 
fore, as it stands, does not oblige the vendor to give notice of the pro- 
jected sale to the pre-emptor, iior does it vitiate a sale executed without 
his permission. 1 am not at liberty to interpret the sayings of the Prophet 
in a sense other than tliat adopted l)y the recognized authorities on Muhmma- 
dan jurisprudence. But it is perfectly clear from these traditions that the 
very conception of pre-emption in Muhammadan Law necessarily involves 
the existence of the right before the sale in respect of which it may be exercised. 
All that the interpretation of the Muhammadan jurists goes to show is, 
that the sale is not vitiated by the absence of the pre-emptor’s consent — an 
interpretation which, whilst it is perfectly consistent with the rest of their 
method of reasoning in dealing with pre-emption, again falls short of 
establishing the proposition that the right is not antecedent in existence to the 
sale complained of by the pre-emptors. 

1 have now to deal with the argument that the right of pre-emption under 
the Muhammadan Law is “ a mere right of re^purchase, not from the cendor, 
but from the vendee.*' I trust what I have already said goes far to show that 
this conclusio?! cannot he right. If by the expression " re-purchase " is meant 
the institution of a new contract of sale other than that entered into by the 
vendor and the vendee, the hypothesis becomes obviously erroneous, because the 
entire argument, that the vendor of a pre-emptional tenement conveys an 
absolute ownership to the vendee unhampered by any defect of title arising out 
of pre-emption, applies as much to a Muhammadan as to a Hindu vendee. And 
if the right of pre-emption is only a right of re-purchase, and if the right is to 
be enforced, not as a rule of laio, but only by reason of the rule of justice, 

o* 3 j (1) 
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equity, and good conscience, I fail to see, even in a case where all the parties 
are Muhammadans, where the equity lies in forcing a man to sell that which 
IS absolutely his own to a man who had no right in connection with it at the 
time when the title of the vendee was created. Equity is higher than the con- 
siderations of race and creed, nor will it allow parties to impose japon each other 
rules not sanctioned by the lam^ And if its rules prohibit a Hindu purchaser 
from being deprived of property of which he is the absolute owner, that same 
rule should, by ordinai'y legal analogy, benefit also a Muhammadan purchaser 
[809 J of property whose title is, ex hypothesis as absolute and as free from defect 
as that of the Hindu vendee. Further, if pre-emption is only'a right of '^re- 
purchase ” from the vendee who, cx hypothesis has, under the sale, derived an 
absolute title, unhampered by the pre-emptive right, there is no reason which 
would prevent the vendee from insisting that the terms of the new sale should 
be other than those under which he himself purchased. That this would be 
the necessary consequence of the hypothesis, seems to me to be as clear as the 
proposition that every absolute owner is at full liberty to sell or not to sell 
his property, and that if he chooses to sell it, he can make his own terms as 
to the bargain of sale. That such a result is not only not warranted by the 
Muhammadan Law of pre-emption, but would positively strike at the very root 
of the right itself, seems to me to be too obvious to require any explanation. 
But the Muhammadan Law of pre-emption involves no such anomalous 
inconsistencies of reasoning, because the right of pre-emption is not a right of 
re-purchase"' either from the vendor or from the vendecs involving any new con- 
tract of sale ; but it is simply a right of substitutions entitling tlie pre-emptor, 
by reason of a legal incident to which the sale itself was subiecb, to stand in 
the shoes of the vendee in respect of all the rights and obligations arising from 
the sale under whicij he has derived his title. It is, in effect, as if in a sale- 
deed the vendee’s name were rubbed out and the pre-emptor's name inserted 
in its place. Otherwise, because every sale of a pre-emptional tenement renders 
the right of pre-emption enforceable in respect thereto, every successful pre- 
emptor obtaining possession of tho'property, by the so-called “ re-purchase 
from the vendee, would be subject to another pre-emptive claim, dating, not 
from the original sale, but from such “ re-purchase ” — a state of things most 
easily conceivable where the new claimant is a pre-emptor of a higher degree 
than the pre-emptor who has already succeeded. The result would be that 
pre-emptive litigation could never end. 

I could go on at much greater length to show that the hypothesis that pre- 
emption is only “ a right of re-purchase from the vendee,” would involve oven 
greater anomalies inconsistent with the fundamental rules of the right of pre- 
emption, But I need not pursue the argument any further, because it seems tome 
C810] that the general principles of jurisprudence suggest the same conclusions 
as those at which I have arrived. I take it as a fundamental principle that 
no state of things can give rise to cause of action, such as can be sued upon 
in a Court of justice, unless there is a right and an infringement of that right — 
the right being necessarily antecedent to the injury. My conceptions of juris- 
prudence prevent me from conceiving any kind of right of which both the 
inception and the infringement depend upon one and the same incident. And 
it would be absurd to conceive a right of which the infringement takes place 
before the inception of the right itself. And if I am right so far, how would the 
right of pre-emption stand these tests, if it be taken not to exist before the sale 
in respect of which it is to be exercised ? The injury to the right is the intru- 
sion of a stranger under a sale, and the whole object of the right is to prevent 
such intrusion. And how could such intrusion be legally prevented if tho 
right did not exist before the intrusion? Similar difficulties will arise if it 
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be assumed that the point of the inception of the pre-emptive right is not sale 
but talab,'* that is, demand of pre-emption by the pro-emptor. There can 
be no legal demand of a right which does nob exist, nor could refusal hy the 
vendee to surrender the pre-emptional property constitute aiiy legal injury 
where no legal right existed. 

But apart from the reasoning suggested by the analogy of jurisprudential 
conceptions, it seems to me that, if it is once conceded that the sole object of 
the pre-emptive right is to prevent the intrusion of strangers objectionable to 
the pre-omptor, it follows, I should say as a matter of “ common sense,*’ that 
if a Muhammadan pre-emptor can by the exercise of his pre-emptive right 
prevent-^ tlte intrusion of another Muhammadan, he should, a fortiori, be able 
to do so in the case of a purchaser who belongs to a different race and creed, 
for, ciBteris paribus, it may be taken that a non-Muharnmadan purchaser 
under such conditions would be more objectionable to the Muhammadan pre- 
emptor, and would demand a more strenuous exercise of the pre-emptive right. 

Besides these arguments there is much on the subject of conflict of laws 
in the judgments delivered by Norman and Macpherson, JJ., in Sheikh Kudra- 
tullo. V. Mahini Mohan Shaha, 4 B. L. K., 134, which [811] I might adopt in 
support of my view. But it is unnecessary to repeat the arguments which 
those learned Judges have already expressed with such force and lucidity. It, 
however, remains for me to deal with the reasoning adopted by MiTTER J., as 
to pre-emption being a right “ feeble and defective,” because, on the one hand, it 
is lost if not immediately asserted, and, on the other hand, it can be defeated 
by “ tricks and artiflces.” If feeble and defective'' only means that the 
right of pre-emptor is transitory in the sense of requiring immediate assertion, 
I can understand the phrase. But 1 do not understand how the transitory 
character of the right can affect the question whether or not it should be 
enforced against a Muhammadan vendee and not against a non-Muhammadan. 
So far as this particular point is concerned, it seems enough to say that, if the 
right is legally enforceable against the one, it should be enforceable against the 
other. On tlie other hand, in one sense, full ownership itself may be called 
transitoryi because if being the owner of X, allows B to sell it to C, A 
being present at the time of the sale, bis mission to assert his title to X would, in 
effect, by the doctrine of estoppel, defeat his right in X, Pre-emption is feeble 
in a sense not dissimilar in principle to the illustration which I have given. 
The object of the Muhammadan Law in rendering the immediate demand of 
pre-emption a condition precedent to the exercise of the right, is to render 
it obligatory upon tlie pre-emptor to give the earliest possible notice to the 
vendee not to rely upon his purchase for making improvements, &c., or 
otherwise dealing with the purchased property. The rule is a very salutary 
restriction of right, which might otherwise be very capriciously enforced 
under a system of law which recognized no rule as to the limitation 
period for enforcing claims. Indeed, the rule rests much upon the same 
considerations as the doctrine of ''notice^' and the principle of acquiescenoe 
amounting to estoppel in equity jurisprudence. But such restrictions do not 
derogate from the right of pre-emption any more than another equitable rule 
of the same right, tliat the pre-omptor, in enforcing his right, cannot break 
up the bargain of sale by pre-empting only a portion of the property sold to 
one purchaser. The law of pre-emption is full of equitable considerations of 
this nature, but it is scarcely necessary to pursue the argument any further. 

[812] This brings me to the last point. Considerable portions of the 
judgments in Sheikh Kudratulla* s case are devoted to showing that the right 
of pre-emption can be defeated by what MiTTER, J., calls “ tricks and artifices,” 
whiohtPBACOCK, C, J., held are recognized and allowed by Muhammadan Law; 
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and from this it is inferred (though I oonfess, with due respect, I am not able 
to follow the reasoning) that the right is not enforceable against a Hindu 
purchaser, though enforceable against a Muhammadan. If any question of 
the “ tricks'and artifices referred to were involved in this case, I should have 
a good deal to say on the subject, but here I need only s^y once more that 
in dealing with questions of Muhammadan Law, the distinction between moral 
behests and legal duties on the one hand, and between rules of substantive 
law and procedure on the other, must always be borne in mind. And I think 
I may safely say that most if not all the notions about the efficacy of tliese 
“ tricks and devices ” arise from overlooking these distinctions. PEACOCK, C.J., 
says (p. 173) : — The Muhammadan Law, as has been already shown by 
Mr. Justice Kemp and Mr. Justice Mitter, admits of all kinds of devices 
for the purpose of frustrating its own law. If there is a bond fide sale between a 
Muhammadan vendor and a Hindu purchaser, and they come forward and 
declare that which is not true, and say that it was not a sale intended to operate, 
but was a fictitious device, their words must be accepted according to the 
Muhammadan Law, and the truth of the assertion cannot be disputed. They 
would be bound by the untruth which the vendor and the purchaser declare for 
the purpose of evading the right of pre-emption. Can we say that if they will 
state an untruth, the Hindu shall remain in possession of the property which 
he has purchased ; but if they will not declare that which is untrue, there 
is an equity to take the property away from the purchaser.” The argu- 
ment is consistent with certain passages in the text-books, which His 
Lordship went on to cite. But without attempting to explain the real 
reasons upon which those passages proceed, the argujuent may be fully 
answered by saying that in the case supposed, the question whether 
there has been a bond fide sale or not is not a question of substantive 
law, but a mere question of fact, to be ascertained by the rules of that 
department of procedure which consists [813] of the rules of evidence ; 
and that we are no more bound to follow the Muhammadan Law of evidence 
in a pre-emptive suit than in a suit involving questions of succession or inherit- 
ance. The Muhammadan law of evidence, like other old systems, contains 
numerous rules which arose either from imperfect notions as to the distinction 
between the weight and admissibility of evidence, or from the rules of proce- 
dure, or from the political exigencies of the Muhammadan people, when those 
rules were formulated. The rule whether upon any particular point in a pre- 
emptive suit the statement of the pre-emptor, the vendor or the vendee is to 
be believed, is an illustration of the former part of this proposition, and the 
latter part may be exemplified by the disability imposed upon non-Muham- 
madans to give evidence against a Muhammadan in a Court of Justice, the 
reason being stated to be '‘that they have no power or authority over the 
Moslems, and are suspected of inventing falsehoods against them.” But the 
Muhammadan law of evidence is not the law of British India, and, what- 
ever force the argument of Peacock, C.J., might have had in 1869, when 
his judgment was delivered, it can have no application now. For if it 
was intended as an enunciation of the Muhammadan law of evidence, since 
that time a Code of Evidence has been passed providing its own rules for 
ascertaining facts, and s. 2 of the enactment (Act I of 1872) has abolished all 
other rules of evidence. Similarly, it wmII be found upon close examination of 
the other devices to defeat pre-emption, refei*red to in the Hedaya and in 
Bailie's Digest^ on which the learned Judges of the Calcutta Court relied, that 
they owe their origin to extremely technical rules of the Muhammadan Law 
of contract, procedure or evidence, in none of which departments of law are 
we bound by these techuicalities. The Muhammadan substantive law, in 
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matters governed by it, cannot, of oomse, be administered without ascertaining 
the facts to which it is to be applied. But how those facts are to be ascer- 
tained. is a matter r biting to the remedy, ad litis ordinationem, for which the 
Courts in British India have their own rules. And there is in principle no 
more reason for saying that in a pre-emptive suit the questions, whether a valid 
bond fide sale has taken place or not, and if so, for what price, are governed 
by the Muhammadan Law, than there would be for saying that when a 
[814] decree is passed under the Muliammadan Law for dower or inheritance, 
the process for executing that decree is to be regulated by the rules of proce- 
dure provided by tliat law. And, speaking generally, I may say that if it is 
once conceded that the technicalities of the Muhammadan Law of contract, 
procedure or evidence, are not binding upon us, it will be found that no** tricks 
and artifices” can defeat the pre-emptive right in our Courts. Such devices 
are held to be aboyninahlc'' even where the technicalities of Muhammadan 
adjective law might give them some plausible effect ; and this is the prevalent 
doctrine, notwithstanding the opinion of Kazi Abu Yusuf, to be found in the 
passage from the Hedaya, to which Kemp, J., has referred. The opinion of 
Imam Muhammad, given in that same passage, condemns all devices ; but 
there being no such questions in this case, I need not discuss the matter any 
further. But I wish to add that I have considered it my duty to deal with 
this reference at such elaborate length, not only out of respect for the 
eminent authorities with whom I have ventured to differ in arriving at my 
conclusions, but also because the rapid rise in the value of landed property in 
British India has gone far to extend the exercise of the pre-emptive right and 
to enhance its importance by confirming it as an incident of the proprietary 
tenure. Moreover, the right, though it no doubt operates as a restriction of 
the principle of free sale, and thus tends to diminish the market-value of pro- 
perty, must have enough to recommend itself, for even in some of the most 
civilized parts of Germany, a similar right {rrtract-recht) is still maintained, 

, either as a custom or as a rule of law. And if such is the case in a country 
where distinctions of race, caste, or creed do not prevail, it seems to me that 
the right must not be lightly dealt with in a country like India, where the 
population presents quite the opposite state of things, and where the intrusion 
of a stranger as a co-sbarer must not only give rise to inconvenience, but 
disturb domestic comfort, if not, as in some cases, lead to breach of the 
public peace. 

My answer to this reference is in the affirmative. 

Oldfield, J. — The answer should be in the athrmative. I concur in the 
opinion expressed in the case in Ohundo v. Hakeem [815] Ahm-ood-deen, 
N.-W. P. H. 0. Be])., 1874, p. 28, by the majority of this Court, that by the 
provisions of s. 24, Act VI of 1871, the Court is not bound to administer the 
Muhammadan Law in claims of pre-emption, but on grounds of equity that 
law has always been held to bind Muhammadans, and has always been 
administered as between them in claims for pre-emption. Muhammadans 
therefore, as between themselves, hold property subject to the rules of Muham- 
madan Law ; and it would not bo equitable that persons who are not Muham- 
madans, hut who have dealt with Muhammadans, in respect of property, 
knowing perfectly well the conditions and obligations under which the property 
is held, should, merely by reason that they are not themselves subject to 
Muhammadan Law, be permitted to evade those conditions and obligations. 
I wish to add that although i was a party to Moti Ckand v. Mahomed Hossein 
Khan, N.-W. P, H, C. Rep., 1875, p. 147, my decision followed the Full 
Bench ruling in Ohundo v. Hakeem Alim-ood-deen, N.-W. P. H. 0. Rep., 1874^ 
p. 28, by whioh I felt myself bound. 
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Brodhupst, J,, concurred. 

Pethcram, C. J. — My answer to the question referred to the Full Bench 
is in the affirmative. There appears to be no doubt as to what the rule of 
Muhammadan Law is. It imposes an obligation upon a Muhammadan owner 
of property, in the neighbourhood of which other Muhammaddns have property, 
or in respect of which other Muhammadans have a share, to offer it to his 
neighbours or his partners before he can sell it to a stranger. This is an 
incident of his property, as the text-books of the Muhammadan Law show, and, 
for the reasons stated by my brother OLDFIELD, I think that it is equitable 
to apply the rule to cases like the present, in which the purchaser is^a Hindu. 

Duthoit, J., concurred. 


NOTES. 

[ LAW OF PRE-EMPTION 

1. (a) According to Shia law, there is n<» right of pre-emption if there are more than 
two co-sharers : — (1888) 12 All., 229. 

(b) In (1899) 22 All., 102, it was held that a S/iia cannot claim the right of pre-emption 
as a neighbour, when both the vendor and vendee are Sunnis. 

ii. Law of pre-emption was applied when the vendee was a Hindu : — (1908) 30 All., 272, 

iii. As regards the General law on the Subject, see the exhaustive judgment of BRET, J. 
in (1908) 35 Cal,, 575. 

See also (1897) 19 All., 466 ; (1889) 12 All., ^34 , (1887) 9 All., 513 ; (1886) S All., 502 ; 
(1901) 24 Mad., 513 {Musha) ; 30 M.id., 519.] 
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CIVIL JURISDICTION. 

The 13th May, IH85, 

Present : 

Mr. Justice Straight and Mr. Justice Brodhurst. 

Ramphul Plaintiff' 

versus 

Durga and others Defendants.^ 

Civil Procedure Code, s. 617 — High Court, reference to — 

“ Fdnal " decree or order. 

A Munsif, being of opinion that he had no jurisdiction to entertain a particular suit, 
made an order returning the plaint for presentation to the proper £ 810 ] Court. An appeal 
was preferred under s, 688 of the Civil Procedure Code, to the District Judge, who, entertain- 
ing doubts upon the question of jurisdiction, referred the matter to the High Court, under 

H. 617. 

Held that, inasmuch as the order of the Munsif was not a final decree in the suit, and 
any order of the Judge in appeal disposing of the plea oi jurisdiction would not amount to 
a “JZna/'’ decree within the meaning of s. C17 of the Civil Procedure Code, the TTigb Court 
bad not jurisdiction to entertain the reference. 

The facts of this case are sufficiently stated for the purposes of this report, in 
the judgment of Straight, J, 

The Senior Government Pleader (Lala Juala Prasad), for the Plaintiff. 
Munshi Kashi Prasad, for the Defendants. 

* Reference No, 79 of 1885, under s. 617 of the Civil Procedure Code, by C. Donovan, 
Esq., 0£fg. District Judge of Benares, on the 23rd March 1885. 
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Straight, J.— This is a reference by the Judge of Benares, made under 
the following circumstances : — 

A suit was instituted in the Court of the Munsif of Benares. It is not 
necessary to describe in detail the nature of the suit, but it is sufficient to say 
that it related to •immoveable property. Upon the statement of the plaintifif*a 
case, as disclosed in the plaint, the Munsif was of opinion that he had no 
jurisdiction to entertain the suit, and he made an order returning the plaint 
for presentation to the proper Court. 

Under the Statute, that order of the Munsif was not a decree, but was an 
order appealable as an order under s. 588, Civil Procedure Code ; and under 
that section an appeal was preferred to the Judge. The Judge, entertaining 
doubts upon the question of jurisdiction, has made the reference now before 
us under s. 617 of the Code. 

This Court has jurisdiction to entertain the reference only when there is 
a suit or appeal before the Court making the reference in which the decree or 
order by the Court entertaining it is final. 

In this case the order of the Munsif was not a final decree in the suit ; nor 
would any order of the Judge in appeal passed at the present stage, disposing 
of the plea of jurisdiction, amount to a final decree within the meaning of s. 617, 
Civil Procedure Code. In other words, there would be no decree. Whether 
the Judge reversed or upheld the Munsif, a final decree could only be passed 
[817] by the Court subsequently disposing of the suit upon the merits, and 
the decision of such Court would not only be open to appeal to the Judge, but 
to a second appeal to this Court. 

Under these circumstances, I do not think that the case falls within 
s. 617 of the Code, and the record must be returned to the Judge, and be must 
dispose of the appeal as to him seems fit. Any costs that may have been incurred 
by the parties owing to this reference will abide the result of the cause. 

Brodhurst, J. — I concur. 
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APPELLATE CIVIL. 

16th May^ 1886. 

PbESENT : 

Mb. Justice Stbaight and Mb. Justice Bkodhubst. 

Iradad Ali Khan Opposite Party 

versus 

The Collector of Farakhabad Applicant.* 

Act X of 1870 {Land Accjuisitinn Act)^ s. 16~ -Reference by Collector to District 
Court — Land claimed by Collector on behalf of Government or Municipality, 
The scope and object of the Land Acquisition Act (X of 1870) is to provide a speedy 
method for deciding the amount of the compensation payable by the Collector, when such 
amount is disputed, and the per.son or persons to whom it is payable. 

Section 16t of the Land Acquisition Act com templates a reference when the question of the 
title to the land arb-^es between the claimants who appear in response to the notice issued 
under s. 9, and who set up oontlicting claims one against another as to the land required, 
which the District Judge as between such persons can determine. 

* First Appeal No. 168 of 1884, from an order of C. J. Daniell, Esq., District Judge of 
Farakhabad, dated the 23rd August 1884. 
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The Collector has no powor to make a reference to the Pi'strict cTudpfe under s. 16 in 
cases in which he claims the land in question on hehalf of frovernment or the Municipality, 
and denies the title of other eUiiinanU, and the District Judge has no jurisdiction to entertain 
or determine such reference. 

The facts of this case are sufliciontly stated for tlio purpos'es qf this report* 
in the judgment of Straight, J. 

Mr. Amir-ud-din, for the Aiipellant. 

The Senior Govcnivicnt Pleader (Lala Jnala Pnifiad), for the Respondent. 

Straight, J. — Tiiis is an jippoal from a decision of the Judge of Farakha- 
bad, dated the l^th Au^^ust IBHj, and \)\- wiiy of precaii- [818] tion.'a petition 
for revision was also filed liy the appellaat. The order impeached professes to 
have been passed under the provisions (J tlio fjand Act of 1870. 

Now, I find that the Judge, at tlu* coinmenceiiimit of the judgment, observes 
as follows : — 

“ This claim is contO'.ted by throe poisons, the Collector, representing the 
Municipality of Farakhal^ad, rUundahan, ami Ohotey Klian. Tt is a claim to 
a strip of land, seven hiswas in area, lying iinniediatelN' with the josmai gate 
of the city, next to a plot of land No. 179d, which is said to he owned by 
Chotey Khan.” 

I gather from tins p:issag(5 in the Judge’s decision that lie regarded the 
tnatter much in the light of a ouil suit for land in whicli three different parties 
were asserting a title to such land, and tiiis question of title to the property 
was what he had to determine. 

The first plea which has lioon raised before us is, that the Judge had no 
jurisdiction to take cognizance of such a dispute on a reference from the 
Collector of Farakhabad under the Land Acquisition Act, as no such reference 
could properly be ma(ic, when the Collector himself claimed the land as belong* 
ing to Government 1 think that this plea is a sound one, and must prevail. 
The action of the Colloctoi in making this reference was apparently founded 
upon a misapprehension of the ohjjL^ct and intention of tlie Land Acquisition 
Act of 1370, which contomnlate the provisions of a summary method of deter- 
mining the compensation to he paid for laud required for certain defined pur- 
poses, and the Act points out the mode in which the same is to be acquired, 
and the formalities necessary. 

By 8. 15 it is ena<;to(l tliafc, if iipcm iiuiuiry hefore the Collector, any ques- 
tion respecting the title to the land, oj- any rights tlie/eto, or interests thereon, 
arise between or arnonq two r}r„mor() persons making conflicting claims in respect 
thereof, the Collector is authorized to refer the matter to the determination 
of the Judge. 

This section clearly contemplates a reference when the question of the title 
to the land arises between the claimants who appear in [819] response to the 
notice issued under s. 9 or the Act, and who set up conflicting claims one 
against another as to the land required, which the District Judge as between 
such persona can determine The scope and object of tlie Act as I have 
already observed, was to provide a speedy method for rleciding the amount of 
the compensation payable by the Collector, when such amount is disputed, 
and the person or persons to whom it is payable. 

The special jurisdiction of the Judge for this purpose is intelligible enough ; 
but I do not think it was ever intended to bo extended to a case in which the 
Collector claims the land on belialf of the Government or the Municipality, 
and denies the title of other claimants to the land. Such a position would 
be inconsistent with the applicability of the Act, for it denies the right of any 
person to compensation. It seems a contradiction in terms to speak of the 
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Collector as seeking acquisition of land, when he asserts that the land is his 
own, and that no other person has any interest in it. 

The Judge lias treated this case as one between three persons making 
conflicting claims to the land, and he has determined that it belongs to the 
Collector. In other words, he has, under colour of the Land Acquisition Act, 
tried a triangular civil suit for declaration of proprietary title to land j and in 
my opinion ho had no authority whatever to do so. Looking to all the 
circumstances of the case, it is clear to my mind that the Collector had no 
power to make the reference, and consequently the Judge had no jurisdiction 
to entertajn and determine it. The proceedings of the Judge being without 
jurisdiction, we have no other alternative but to decree the appeal with coats, 
and set them and liis order aside. 

Brodhurst, J. — For the reasons recorded by my brother STRAIGHT, I am 
of opinion that the proceedings of the Judge are without jurisdiction, and 
must he set aside, and the appeal decreed with costs. 

Appeal allowed, 

NOTES. 

[ See also (1897) 19 All., 839 as regards the restriction on the powers of the Collector 
in Land Acquisition cases. 

These two eases were distinguished in (190G) 4 ‘25G as regards the quantum of 

interest acquired under the Land Acquisition Act. 

See also (1904) 5 C. L. J., 801.] 

[820] 2' he 2 si Jtme, 1885, 

Present : 

Mu. Justice Straight and Mr. Justice Tyrrell. 

Gurdial Mai .Plaintiff 

versus 

Jauhri Mai and others Defendants.* 

MortqagC’ -Agreement, for fresh consideration, hetioeen mortgagee and 
third person for red-ease of property from mortgage — Release not 
leqnircd to he in writing and registered. 

The mortgcigeo of immoveable property under a hypothecation bond, entered into an 
agreement with one who was not a party to his mortgage, to release part .of the property 
from liability under his mortgage. This agreement v^as not in writing and registered. 
The mortgagee subHequonLl> sought to enforce the hypothecation against the whole of the 
mortgaged prop* rty. 

Held, that the agreement, being a new contract for a fresh consideration between persons 
who were not parties to the mortgage, was not, as between the parties to the mortgage, a 
release which the law required to be in writing and registered. 

Held, also, that tho party to the agroomont with the mortgagee might have come into 
Court as a plaintin to enforce the same, and that it was equally competent for him to plead 
it in avoiclance of the morlgagoe’s claim to bring to sale the property referred to therein. 
Nash V. \vmsUoni}, 80 L. J., C. P., 28G, referred to. 

The plaintiff’ in Uiis case, Gurdial Mai, sued for tho recovery of a sum of 
money, principal and interest, due on a hypothecation bond executed in his 
favour by defendants Nus. 1 to 0, by enforcement of lien against the mortgaged 
property. This property comprised, among other things, a ten biswas share 
in a village called EtawH, an eight biswas share in a village called Muzafifarpur 

* First Appeal No. 47 of 1S84, from a decree of Maulvi Nasir Ali Khan, Subordinate 
islud^e of Mortiiabad, dated the 2Gth tianuary 1884, 
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Kaisbo, and a mango grove in the town of Bijnor. The plaintiff alleged that, 
subsequent to the execution of his bond, the shares and the grove before- 
mentioned were mortgaged to the defendants Nos. 7 and 8 ; tliat in 1873 
these defendants paid him the sum of Rs. 700 on account of his bond ; that, 
without his knowledge, they made an indorsement in Persian upon the bond, 
to the effect that Ra 700 had been paid in consideration of the release 
of the share in Muzaffarpur Kaisho and of the grove from the charge 
held by him thereon : that, in consequence of his ignorance of Persian, lie did 
not, till 1883, become aware of the real character of the indorsement ; and that 
he had made no release of the property as alleged. The allegations of 
defendants Nos. 1 to 6 are not material to the purposes of this report. The 
defendant No. 7, Jauhri Mai, alleged that he had purchased the sliave in Etawa 
in satisfaction of alien w'hicli was prior to that of the plaintitl ; that the share 
[821] in Muzaffarpur Kaisho and the grove in Bijnor were mortgaged to him 
in 1873, on the condition that he should pay Rs. 700 to the plaintiff in order 
to exempt such property from the plaintiff’s inoi tgage ; that, in consideration 
of such payment, the said property had been released by the plaintiff; and 
that the indorsement by which this release had been effected was genuine, and 
was made by the plaintiff himself. The indorsement was in the following 
terms ; — “ Received on account of the release of an eight bisvva share in 
Muzaffarpur Kaisho in pargana Bijnor, and a mango grove in the town of 
'Bijnor, (the amount) through Jauhri Mai, purchaser of the aforesaid property.” 
The defendant No. 8, Pertab Singh, alleged that he had purcJiased a share in 
Muzaffarpur Kaisho at a date prior to that of the plaintiff ’s bond, and that this 
share was therefore not subject to the plaintiff’s lien. 

The Court of First Instance (Subordinate Judge of Moradabad) found that 
the truth of the allegations of the defendant Jauhri Mai was established by the 
evidence; and accordingly, while decreeing the claim as against the defendants 
Nos. 1 to 6, exempted from the decree the shares in Etawa and Muzaffarpur 
Kaisho and the grove in Bijnor. 

The plaintiff appealed to the High Court, contending, mtar alia, that 
“ under the provisions of the Stamp and Registration Acts, the indorsement on 
the back of the bond, which is the basis of the suit, is invalid, and cannot 
operate to release any proi3erty from the lien created by the bond.” 

Pandits Ajudhia Nath and [iishamhar Nath, for the Appellant. 

Babus Dtcarka Nath Banarji and Ratan Chand, for cho Respondents. 

Straight and Tyrrell, JJ,— In this appeal there are only two questions 
before us. The first of these relates to the village of Etawa. With regard to 
this village, we concur with the findings of the Subordinate Judge, and approve 
the views expressed by him. Upon the remaining question, wo are first of all 
of opinion that the evidence satisfactorily proves that Jauhri Mai paid the 
Rs. 700 to the plaintiff on the 6th March 1883, ui^on the faith of the plain- 
tiff’s promise that he would release the share of Muzaffarpur Kaisho from 
the mortgage held by him, and we entirely disbelieve the [822] plaintiff’s 
assertion that, though the deed was all along in his possession, he never dis- 
covered the indorsement on it till the 8th February 1883, a period of about 
ten years. The case, therelore, so far as the defendants Jauhri Mai and Perbab 
Singh are concerned, comes to this — that in consideration of the plaintiff’s 
promise to release a particular property from a charge he already held on it, 
Jauhri Mai paid Rs. 700 to the plaintiff. This was a new contract for a fresh 
consideration between persons who wore not parties to the mortgage, and was 
not, as between the parties to the mortgage, a release which the law required to 
be iu writing and registered. In short, it was -a fresh oval agreement for a 
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distinct and separate consideration dehors the original contract. We think 
that Jauhri Mai might have come into Court as a plaintiS' to enforce that agree- 
ment, and that it is equally competent for him to plead it in avoidance of the 
plaintiff’s claim to bring Muzaffarpur Kaisho to sale. The principle enunciated 
in Nash v. Armstrong, 30 L. J., C. P., 286, is aj)plicablo a fortiori to the present 
case, in which a stranger to the original contract is setting up, as a consideration 
for money paid by him, a promise of one of the parties not to enforce a 
particular covenant of such contract. 

In this view of the case, it is not necessary for us to decide the objection 
taken by the learned counsel for Perbah Singh. 

The a’ppeal fails, and we dismiss it with costs. 

Appeal dismissed. 


NOTES. 

[ Seti this caM5 followed ui (11104) Zl .U1 , 305.] 


[ 7 All. 822 ] 

PULL PLNCIl. 


The loth Fcbritartj, 

PitKSENT : 

Sir W. Co^viKii Pethekam, Kt., Chief Justice. Mr. Justice 
Stkaigmt, Mr. Justice Oldfield, Mh. Justice 
Brodhurst, and Mu. Justice Mahmood. 

Jafri i3cgaiu l)efen(laiil 

ucraiis 

Amir Muhammad Khan Plaintiff.* 


Muhammadan Laio — Inhentanoc -Deoolntion //d/, suspended till payment of 
deceased ancestor s debts -Decree ni respect of deceased Muhammadan's debts 
passed against heir at poHsession of estate -Decree not binding on other 
heirs not patties thereto and. not nc possession, so as to conoey their 
nUaests to auction- purehoser in execution- - liecovery of posses- 
Sion by other heirs contingent on payment of proportionate 
shares of debt for which decree was passed. 

Upon the deaiii ul i j\iahaniiiiad«iii uiL(3ht.ito, wLu leaves unpaid debts, whether large or 
small with reftu’oiiue thu valuo of his estate, the ownarshij> of t>ucb [823] estate devolve! 
immedialely on hj:' -iud . urh dovrdution not ^’.oiitingout. upon, and suBpended till, 

payment of such 

A deerno leECivr t ■ Ins i t-; . jf^ooctl in ac )ijC'utiuij..or iiOn-uonlOiitiou.s suit agaiiifit only 
auen heirs of .3 M uhaiiiuiadaii debtor are in possobsiou of the whole or part of 

* hUrst App'iaj N ' 7i) ot i8SJ, froui a decroo of Pandil Rai Jagat Narain, Subordinate 
Judge of ^’afathabad, dated the ;'Jth Marcn IriSd. 
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liis estate, does not bind the other heirs who, by reason of absence or other cause, are out of 
possession, so as to convoy to the auction-purchaser, in execution of such a decree, the rights 
and interests of such heirs as were not parties to the decree. 

In execution of a decree for a debt due by a Muhammadan intestate, which was passed 
against such of the heirs of the deceased as were in pos.-.essjori of the debtor’s estate, the 
decree-holder put up for sale and purehasod certain property which formed part of the said 
estate, One of the heirs, who was out of possessuni, and who was not a party to these 
proceedings, brought a suit against the decree-holder for recovery of a share of the property 
sold in execution of the decree, by right of inheritance. 

Heldy by the Full Bench, that the plaintiff was not entitled to recover from the auction- 
purchaser in execution of the decree possession of his share in the property sold, without 
BUch recovery of possession being rendered contingent upon payment by him of his propor- 
tionate share of the ancestor’s debt for which the decree was passed, and in satisfaction 
whereof the sale topk place. 

WahidmmissCL v. Sheobrattun^ G B. 1j. R., 54 ; Assfiiiintheui Nessa Bibi v. Roy hutch- 
meeput Stnghy 1. L. R., 4 Cal., 142 ; Mazkar ALi v. Biidh Bingh^ ante, p, 297 ; Bachmayi v. 
Bachman^ I. Li. R., 6 Alh, 68a ; Ilannr Stngh v Musamviat Zakia, 1. L. R., 1 All., 57, and 
Muttyjan v. Ahmed Ally, I. L. R., 8 Cal., 370, referred to by MAHMOOD, J. 

The facts of this case were as follows : — One Ali Muhainmad Khan died 
in 1878, leaving as his heirs his parents, a widow named Wirasat Begum, two 
sons named Ali Ahmad and Abdul Majid, three daughters named Banarsi 
Begam, Niyaz Begam, and .lafri Begam, and a brother, Arnir Muhammad Khan. 

On the 8th December 1879, Abdul Rahman, the husband of Jafri Begam, 
obtained against Wirasat Begam, Ali Ahmad, Abdul Majid, and the three 
daughters, as heirs of the deceased and in possession of his estate, a decree 
for a debt due by the deceased. In execution of this decree, ten biswas of a 
village called Bakhtiarapur, forming part of the estate of the deceased, were 
put up for sale, and were purchased by Abdul Rahman. 

In 1882, Amir Muhammad Khan, brother of the deceased, brought the 
present suit against the widow, the sons, and the daughters of the deceased, to 
recover thirty-five out of 168 sehams into which the estate of the deceased 
was divisible. Ho claimed these [824] thirty -live sehams upon the following 
grounds. He alleged that, about a month after the death of Ali Muhammad 
Khan, his mother, Panna Bibi, died, and of the twenty-eight sehams she 
inherited from her son, seven went to her husband, Ghulara Muliammad, and 
twenty-one to him, the plaintill, and that his father Gliulam Muhammad died 
about three months before the suit wa.s brought ; and the twenty- ciglit sehams 
he inherited from his son AlrMuhammad Khan, and the seven sehams which 
he inherited from his wife, or thirty-five seliams in all, descended to him, the 
plaintiff. In the property in suit was included the vilhigo of Bakhtiarapur. 
With reference to this village, the defendant Jafri Begam contended, as the 
legal representative of her husband, that, under the circumstances stated above, 
the plaintiff was not entitled to share in it. The eleventh issue in the case 
related to this point, and was as follows . — 

“ Is the plaintiff entitled to share in ton biswas of mauza Bakhtiarapur, 
held by defendant No. 6 (Jafri Begamj as legal representative of her husband 
Abdul Rahman, the auction - pu rch aser ? ” 

Upon this issue the lower Court held as follows ; — As it is not denied 
that the whole of Bakhtiarapur. foj’raed part of the estate of Ali Muhammad 
Khan, deceased, the plaintiff cannot, by the mere fact of ten biswas of that 
estate being sold in execution ol 'Abdul Rahman's decree, to which he was no 
party, be debarred from obtaining his l(3gal sliare. See LucJima put Stugh v. 
Sita Nath Vos&, 1. L. R., b CaL, 477/' 
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The defendant, Jafri Begam. appealed to the Higli Court. The following 
contentions were raised on her behalf: — 

“ When the appellant’s vendor purchased the property in satisfaction of 
the debt due by the ancestor and in execution of a decree duly obtained 
against all the hpirs in possiission of the estate, such property can no longer 
be claimed by the plaintiff, especially as be did not prefer any objection in the 
course of the suit, notwithstanding that he had full knowledge of the same. 

“ The ruling quoted by tlie lower Court is not applicable to the case of 
the appellants. 

[825] ‘ ‘Assuming the decree to be correct, it should have ordered payment 
of the proportionate debt by the respondent before awarding possession." 

The case came on for bearing before STRAIGHT and Mahmood, JJ., who 
referred the following questions to the Full Bench : — 

“ (1) Upon the death of a Muhammadan intestate, who leaves unpaid 
debts, whether large or small, with reference to the value of his estate, does 
the ownership of such estate devolve immediately on his heirs, or is such 
devolution contingent upon, and suspended till, payment of such debts ? 

“ (2) Does a decree, relative to his debts, passed in a contentious or non- 
contentious suit against only such heirs of a deceased Muhammadan debtor as 
are in possession of the whole or part of his estate, bind the other heirs who, 
by reason of absence or other cause, are out of possession, so as to convey to 
the auction -purchaser, in execution of such a decree, the rights and interests 
even of such heirs as were no parties to the decree V 

“ (3) If not, can such heirs as were no parties to the decree recover 
from the auction-purchaser in execution of such decree, possession of their 
shares in the property sold, without such recovery of possession being rendered 
contingent upon payment by them of their proportionate shares of the ances- 
tor’s debts for which the decree was passed, and in satisfaction whereof the 
sale took place ?" 

This last question was amended by the Full Bench to read as follows: — 

“ If not, is the piainbili' in this case entitled to recover from the auction- 
purchaser in execution ol such decree possession of his share in the property sold, 
without such recovery of possession being rendered contingent upon payment 
by him of liis i)roportionab 0 share of the ‘ancestor’s debts for which the decree 
was passed, and in satisfaction whereof the sale took place?” 

Munshi Kashi Prasad for the Appellant. 

Munshi llamivuin Prasn and Lala Uafkishaa Das, foi the Respondent. 

The follownng judgments were delivered by the Full BENCH: — 

Petheram, C. J,, Straight, Oldfield, and Brodhurst, JJ, — Our answer 
to the first question referred to us in this case [826] is in the affirma- 
tive, to the second question in the negative, and bo the third question (as 
amended) also in the negative. 

Mahmood, J. — In this case I agree generally in the answers given by the 
learned Chief tlusbice and my learned brethren to the three questions referred 
to the Full Bench ; but T do not intend on this occasion to state the grounds 
upon wiiich my conclusions are based. One I'eason why I refrain from doing 
so is, that one of the greatest difficulties in the way of the Courts established 
in Britich India, is the paucity of text-books upon Muhammadan Law written 
in English which are sufficiently accurate to be safe guides in the administra- 
tion of those branches of that law which, by s. 21 of the Bengal Civil Courts 
Act (VI of ld7ij we are bound to administer. The only means of informatioa 
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conaists of books of reference which are either incomprehcnsive compilations 
or abbreviated translations, and, in some cases, translations of translations. 
Another difficulty is that the language of the highest Courts in India is not 
the language of the people, and consequently the vast majority of advocates 
who appear in those Courts are those who must speak English, and who, as a 
matter of fact, are not likely to refer to the original Arabic authorities. For 
these reasons, I confess, 1 fully expected that the judgment of the Court would 
have been reserved in such a case. 

As the learned Chief Justice rightly observed during the argument, there 
is “no magic in Muhammadan Law.” There is, of course, no magic in that 
system any more than in any other. Tlie Muhammadan Law is onf^’ a part of 
the general system of jurisprudence, and whatever is true as a matter of general 
principle would be true of any particular legal system, worthy of the name, so 
long as its rules 'are accurately ascertained. 

My difficulty in the present case does not arise from anything intrinsically 
abstruse in the three questions referred to the Full Bench, but from the fact that 
some of the highest tribunals in India liave repeatedly expressed views upon, 
the subject which, according to the conclusions arrived at by us to-day, 
directly contradict some of the principles of Muhammadan jurisprudence. 
I make this observation with due respect, and do so because it was for 
this reason only that my brother STRAIGHT and I made [827J the reference. 
Speaking for myself, I should not otherwise have thought it necessary to refer 
the case to the Full Bench. And this being so, I should be sorry if anything 
said by me in this case merely added one more to the rulings to be found in 
the Reports ; and I reserve the grounds of my conclusion, in the hope that I 
may, perhaps, be able to make my judgment of such a nature as might, in 
some measure, help to remove what 1 may respectfully call the existing cloud 
of judicial exposition upon these important questions. For this reason, 1 
should have been glad to bear in the argument at the Bar some reference to 
the Arabic texts of the Muhammadan Law ; but under the circumstances, and 
considering that the learned Chief Justice and my learned brethren liavti V^een 
anxious to deliver their judgments at once, the only course open to me is, 
that I must search out these texts for myself, and as that will require some 
time, I must, of necessity, reserve the reasons of my judgment till such time 
as the exigencies of the business of the Court allow. 

(On the 14th March, the following judgment was delivered by 
MahmOOD, J., on the question referred to the Full Bench,] 

Hahmood, J. — When this case was argued before the Full Bench, I 
mentioned the reasons why I did not on that occasion set forth the exact 
grounds upon which J concurred in the conclusion at which the learned Chief 
Justice and the rest of the Court had arrived. I was anxious, as 1 said then, 
to. support my conclusions by citing original authorities of Muhammadan 
Law — a course which I considered especially necessary in view of the long 
conflict of decisions which exists in the Reports upon the subject to which this 
reference relates. The exigencies of the business of the Court have not allowed 
me, before now, to consult the original authorities of the Muhammadan Law 
to which I wished to refer, and it has therefore devolved upon mo to deliver 
my judgment now, although the rest of the Bench have already delivered their 
judgments. 

Before, however, citing the original authorities of the Muhammadan Law, 
I wish to consider briefly the various rulings to be found in the Reports, and 
which constitute the case-law upon the subject. I shall, in dealing with this 
part of the judgment, [828] refer only to the most important cases which have 
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been cited, as in the order of reference I have already snmmarised nearly all 
the cases. 

The first question referred to us does not appear to have arisen simply 
and directly in any case to be found in the Eeports, tiiough ft formed a 
necessary step of the ratio decidendi of some of the rulings which have been 
cited, and in this sense it was discussed and decided. Under this class of 
cases, the first authorities to which I wisii to refer are the case of Wahidun- 
nissa v. Shubratkin, G B. L. K, 54, and another case very similar in principle, 
namely, Bazayet Hossein v. Dooli Okund^ I. Ij. B., 4 Cal., 402. The first of 
these was decided by the Calcutta High Court, and the second by the Privy 
Council. The pi-inciple which they lay down is, tlnit the creditors of a deceased 
Muhammadan cannot follow his estate into the hands of a /;07/d yTdc transferee 
for valuable considerjition. Their effect is best described in the W'ords used by 
their Lordships of the Privy Council in the latter of the two cases to which 
I have referred. Their Lordships say : — “ A.t that time, if Najmooddiu 
were the legitimate son of the deceased — and it has now been decided that he 
was — he had the right to convey his own share of the inheritance, and was able 
to pass a good tide to the ahonoe, notwithstanding any debts which might 
be due Irom his deceased fiither. For that position tlie case of Wahidnnissa v. 
Shubraitun, G B. L. R., 54, was cited as an authority. In that case, the share 
of an heir was seized and sold in execution of a decree against the heir, in his 
individual, and not in his representative, capacity, and it w’^as held that the 
purchaser had a riglib to hold the property against a creditor of the ancestor 
who had obtained a decree for the debt before the seizure in execution. In 
that case, the creditor was a widow of a deceased Muhammadan, and her claim 
was in respect of dower. The principle of that case is applicable to the pre- 
sent, and the ruling is quite in accordance with the English law applicable to 
heirs and devisees as to real estate, and to executors as regards personalty.*’ 

Such being the effect of those cases, I am of opinion that the ruling of the 
Privy Council cannot he understood without holding that, upon the death of 
a Muhammadan ow^ncr, the inheritance [ 829 ] vests immediatehj in Ins heirs, 
and is not suspended by reason of debfcvS being due from the estate of the de- 
ceased. It is truetluit the present question was not then raised in an unmixed 
and direct form, for there woie consider.) tions as to third parties being 5owd fide 
transferees for value, wliicb to some extent contributed to the decision. But 
no considerations arising from any doctrine of equity relating to “ notice” and 
bond fide tran.sferees for value, could render blue title of a transferee from a 
Muhammadan lieir valid, where such transfer was made before the liquidation 
of the ancestor’?? debts, and il such liquidation were tlie turning point of the 
devolution of the mlieritance. The Privy Council ruling is therefore of a clear 
authority in suppoi t of my view, aTid indeed 1 may go the) length of saying that 
no other view^can reconcile the ruling with the undoubted principles of law and 
equity in sucli cases. But a short time before the Privy Council delivered 
their judgment, the same question regarding the devolution of inheritance was 
raised, but agM.m indirectly, in the Calcutta High Court in Assamathem Nes&a 
IJibi v. Boy Lutchmeeput ^ing, I. L. R-, 4 Cal., 142. That was a Full Bench 
case in which two of the learned Judges dissented from the opinion of the 
majority. That opinion was stated by Gabth, C.J., but it hears upon the second 
only of the points before us in the present case. The judgment of the minority 
was delivered by Makkbv, ,1., who considered the question of the devolution of 
Muhammatian inberibance as a necessary step to the conclusions at which he 
ariived. The learned Judge, relying upon certain passages in the Hedaya, hold 
it to be clear that the estate of an intestate descends entire, together with all 
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the debts due from and owing to the deceased; that it is therefore, to use a con^ 
venient expression adopted by lawyers, a*‘ universal succession that “there 
ought, according to the Muhammadan Law, to be in every case of death some- 
thing very similar to what we should call an administration of the estate by a 
Court of Justice that, under the strict Muhammadan Law, the personal 
liability of the individual Jieirs was “something quite distinct from tlie liability 
of the estate that it was uniraportaut to determine whether such personal 
liability was proportione hereditaria or prcporiione emolumenti ; but that “ the 
liability of the estate remained, if the [ 830 ] creditors chose to resort to that 
remedy, until the debts had been completely liquidated." And pursuing this 
argument, the learned Judge went on to sav “ II this he so, it follows, I think, 
that on the decease of a Muhammadan, neitlier his estate vested immediately in 
his heirs, nor did his heirs bocomo immediately liable for his debts. Until the 
heirs came forward to take possession, the succession was vacant {hcereditas 
jacens). But by a fiction the deceased owner was supposed during this interval 
to be represented by tiie estate itself ci edit urn eU hceriditatem domtnam 

esse et defuncti locum obtniere). It is particulaily to be observed, however, that 
it was the deceased owner, and not the heirs, who were thus represented (per- 
sonae vicem sustinet non hoeredi s futui i sed defuncti) " This view was not adopted 
by the majority of the Court, though their judgment mainly proceeds upon 
another ground, to which I shall lofer in dealing with the second point before us. 

1 now pass to the passages of the Hedayaupon which Markby, J , based 
his opinion. I have carefully considered them, and I have come to tlie conclu- 
sion that they do not substantiate the conclusions at which that learned Judge 
arrived. In the first place, it must bo remembered that the work to which he 
was referring is merely a ti anslation of a translation, leaving room for the 
remark of Mr. Almaiic Runisey, that it is “ much to be desired that a 
new translation should be made of the Hedaya, this time from the original 
Arabic, and not from the intermediate Persian." I agree in the observation, 
especially as the English terras empluved in Mr. Hamilton’s translation 
are frequently not the equivalents of the original Arabic terms, and are 
not used with the degree of definiteness essential for a book on law. In 
the second place, to use the words of Mr. Rumsey again, the law of inheritance 
is “a branch of jurisprudence which the Hedaya does not formally discuss, 
but only mentions incidentally here and there." Moreover — and this is the 
most important point- most of the passages relied upon by MarKBY, J.. relate, 
not to substantive law, but to procedure, and in particular to the duties 
of the Kazi in matters connected with partition, compromise, composition, 
and other similar subjects , whilst some of tlie passages do not appear 
to me to apply to the question - 1 mean the passage in Vol. II of Mr. [831] 
Hamilton's Hedaya, to be found at p. 599, which belongs to the chapter 
“ Of hail in which two are concerned ", and at pp 530 and 539 of Vol. IV. 
The other passages in tlie Hedaya lelied upon by MaUKBY, J., I shall presently 
consider in discussing the second question referred to us. 

I now proceed to cite the original authorities of Muhammadan law in 
support of my view. It is well known that the IMuhainmadan law of inherit- 
ance is based upon a passage in the fourth chajiter of the Koran, which in 
Sale’s translation is thus rendered : — God hath thus commanded you concern- 
ing your children ; — A male shall have as much as the share of two females, 
but if they be females only, and above two in number, they shall have two-thirds 
part of what the deceased shall leave , and if there be but one, she shall have 
the half. And the parents of the deceased shall have each of them a sixth part 
of what he shall leave, if he have a child ; but if he have no child, and his 
parents be his heirs, then his mother shall have the third part. And if he 
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have bretbrdD» his mother shall have a sixth part, after the legacies which he 
shall bequeath, and his debts be paid. Ye know not whether yom* parents or 
your children be .of greater use unto you. This is an ordinance from God, and 
God is knowing and wise. Moreover, ye may claim half of what your wives 
shall leave, if they have no issue ; but if they have issue, then ye shall have 
the fourth part of what they shall leave, after the legacies which they shall 
bequeath, and the debts be paid. They also shall have the fourth part of what 
ye shall leave, in case ye have no issue ; but if he have issue, then they shall 
have one eighth part of what ye shall leave, after the legacies which ye shall 
bequeath, and your debts be paid. And if a man or woman’s substance be 
inherited* by a distant relation, and he or she have a brother or sister, each of 
them two shall have a sixth part of the estate. But if there be more than this 
number, they shall be equal sharers in a third part, after payment of the legacies 
which shall be bequeathed and the debts, without prejudice to the heirs.'* 

In reading this passage, I have emphaoixed the words “ after the legacies 
which he shall bequeath and his debts be paid,** and also other phrases to the 
same effect, which have been repeated after each part of the passage describing 
the shares to be allotted to the heirs. These phrases gave rise to two difficult 
ties in the minds [832] of the Muhammadan jurists. The first was, whether 
the circumstance that legacies were mentioned before debts gave the former 
precedence over the latter in the administration of the estate of deceased 
persons; and the second was, whether the word ''after** related to the 
devolution of inheritance, or to the ascertainment of the extent of the shares 
to be allotted to the various heirs. There is much learned discussion upon 
both these points in the Arabic works ; but with the former of these points 
we are not concerned in this case ; and in regard to the latter, I will 
content myself with the explanation of Bai awi, one of the greatest com- 
mentators on the Koran, whose views have been universally adopted by 
Muhammadan jurists. He says: -“The words after the legacies which he 
shall bequeath or debts relate to that which precedes relating to the dis^ 
trihution of all the inheritance ; that is, these are to be the shares of the 
heirs out of that which remains from legacies or debts (l).'* The meaning 
of the explanation is, that the word “ aftet',** as used in the Koran, simply refers 
to the balance of the estate after the payment of debts and legacies, but does 
not affect the question of devolution. That this is the interpretation accepted 
by the Muhammadan jurists in general is best shewn by a passage in Al Sira- 
jiyyah, a treatise of the highest authority oq the Muhammadan Law of 
inheritance, which Sir William Jones translated about a century ago; and in 
citing the pa9«»age 1 cannot do better than adopt his words “ Our learned in 
the law (to wiiom God be merciful) say: — There belong to the property of a 
person deceased four successive duties to be performed by the Magistrate, — 
first, his funeral ceremony and burial without superfluity of expense, yet without 
deficiency , next, the discharge of his just debts from the whole of his remain- 
ing effects ; then the payment of his legacies out of a third of what remains 
after his debts are paid ; and lastly, the distribution of the residue among his 
successors, according to the Divine Book, to the Traditions, and to the Assent 
of the Learned’’-— (Jones’s Works, Vol, III, p. 517). 1 have quoted this passage 

to show the priority possessed by the three charges to which the estate is 
L888J subject when inherited by heirs. This order of priority is, as is obvious 
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from the passage, merely a direction as to the admimgtrntion of the estate, and 
has no bearing upon the question of the exaot point of time wrhen inheritanca 
devolves upon the heirs. When they inherit the property, they take it, of 
course, subjefct to these three prior charges, as they would subject to mortgages— r 
the difference being (as pointed out by the Privy Council imthe case which I 
have already cited) that an incumbrance by way of mortgage follows the property 
even in the hands of bond fide purchasers for value, with or without notice of 
the prior incumbrance; whilst the three charges on the estate of a deceased 
Muhammadan as described in At Strajiyyah cannot do so. It is one thing to 
say that these three charges take precedence of the inheritance, in the adminis- 
tration of the esate and its distribution among heirs, and it is another thing 
to say that the inheritance itself does not open up until those charges are 
satisfied. And it is obvious that all the arguments adopted by Markbt, J., as 
to debts, would, according to his hypothesis, necessarily apply also to funeral ex- 
penses and legacies, which, like debts of the deceased, are charges upon his 
estate. But 1 am unaware of any rule of Muhammadan Law which would 
render such charges, or even mortgages, an impediment to the devolution of 
property on the heirs by inheritance. Funeral expenses, debts, and legacies, 
or any one or more of them, may indeed absorb the estate of the deceased; 
defeating every succeeding charge; and it is obvious that if nothing is left for 
the heirs they can take nothing. But this is a proposition widely difforenb 
from saying that the devolution of inheritance is suspended till the various 
charges are satisfied. Indeed, upon this point, the books of Muhammadan 
jurisprudence leave no doubt. The author of the Ashbah, a most celebrated 
book on maxims, lays down the following maxim Nothing enters the pro- 
prietorship of man without his option (consent), except inherited property (1) 
and the following explanation follows as a commentary : — “They (the Doctors 
of Law) have differed as to the time of the devolution of inheritance. The 
learned men of Irak [834] maintain the last part of the ancestor’s life, and the 
learned men of Balakh (maintain that it is) the moment of death.” (2) 

These authorities leave no doubt in my mind that the devolution of in- 
heritance takes place imfnediately upon the death of the ancestor from whom 
the property is inherited. But I wish further to adopt certain tests to confirm 
my view. The first of them is an absolutely universal rule of the law of Muham- 
madan inheritance itself. The jus representationis being absolutely foreign 
to the Muhammadan law of inheritance, the question of the devolution of 
inheritance rests entirely upon-the exact point of time when the person through 
whom the heir claims, died — the order of deaths being the sole guide in such 
questions. 

The rule of “perfect ” exclusion from inheritance— to use the language of 
At Sirajiyyak—*' is grounded on two principles ; one of which is, that whoever 
is related to thedeceased through any person, shall not inherit while that person is 
living ; as a son’s son with the son ; except the mother’s children, for they inherit 
with her, since she has no title to the whole inheritance ; the second principle is, 
that the nearest of blood must take. ’ To illustrate the principles, I adopt the 
language of Sir WILLIAM Macnaghten : — “ The son of a person deceased shall 
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Dofe represent such person, if he died before his father. He shall not 
stand in the same place as the deceased would have done had he been 
living, but shall be excluded from the inheritance if he have a paternal uncle. 
For instance, B, and C, are grandfather, father, and son. The father B 
dies in the life-time of the grandfather -4. In this case, the son G shall not 
take jure represmtationiSy bub the estate will goto the other sons of A” Now, 
in the above illustration, if we suppose that A died leaving both B and C, 
but B died before the debts and legacies were satisfied, the question would 
arise whether O would take a share along with his uncles, the other sons of 
A, The answer to the question depends absolutely upon the answer to the 
question f^hether immediately upon the death of A any share in the inheritance 
devolved upon B, for, if it did not, then 0 can have no vested interest in the 
[835] inheritance. According to the views of MarKBY, J., upon the death of 
A “neither his estate vested immediately in his heirs, nor did his heirs become 
immediately liable to his debts ; ” for “ until the heirs came forward to take 
possession, the succession was vacant.” Anti, according to this hypothesis, 
C could take no share, because the debts and legacies of A not having been 
paid before the death of B, no share of the inheritance vested in him, and his 
son C could take no share along with his paternal uncles. That this .would be 
the necessary result of the reasoning of MaRKBY, J., seems to me to be obvious ; 
but it is equally obvious that the Muhammadan rules of inheritance furnish quite 
the opposite answer. The law upon the subject has been well summarised by 
Sir William Macnaghten, and I adopt his words because they are in perfect 
accord with the rules contained n Al Sirajiyyah, Sharifiyyah, and other 
authoritative Arabic treatises on the Muhammadan law of inheritance. 
Where a person dies and leaves heirs, some of whom die prior to any distri- 
bution of the estate, the survivors are said to have vested interests in the 
inheritance ; in which case the rule is, that the property of the first deceased 
must be apportioned among his several heirs living at the time of his death ; 
and it must be supposed that they received their respective shares accordingly. 
Mr. Bailiie, proceeding even more closely upon the Arabic texts, has enunciated 
the same rule in his work on Muhammadan inheritance : — “When some of the 
portions have become inheritances by the death of the parties entitled to them, 

before the estate has been actiilly divided among them the rule is to 

arrange the original estate on the principles already explained, and to assign 
to each original heir his or her share, and then to arrange his or her estate, 
that is, his or her share of the original estate, on the same principles.” It is 
clear from these passages that in the case supposed by me, G would take the 
share in the estate of A — a proposition which directly contradicts the conclu- 
sion at which Markby, J., arrived. Indeed, I may go the length of saying 
that some of the most important and undoubted rules of Muhammadan inheri- 
tance would become meaningless if any event other than the ancestor’s death 
were to be considered as the point of the devolution of inheritance upon heirs. 

[836] It is scarcely necessary for me to pursue the argument much 
further, but 1 will, however, take a few illustrations to justify the proposition 
which I have ]ust laid down. Take the case of missing persons under the 
Muhammadan Law of inheritance. Not long ago, in the case of Mazhar Ali 
V. Budh Sinqh {Ante, p. 297) I had occasion to discuss the matter at full length, 
and here I will only say that the inheritance to his estate opens up at the 
moment when, by a legal presumption, he is taken to be dead, and all the 
arguments of the Muhammadan jurists make the presumption of the death of 
the missing person as the turning point of the devolution of inheritance 
on hie heirs. To use the words of Mr. Almaric Bumsey in his work on 
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Muhamcnadan inheritance, it must be remembered that ** the lost or missing 
person is deemed to die^ not at the date at which he has become such, 
but at the precise time at which the declaration of his death is 
made ; consequentli/ his relations dying before that time cannot inherit from 
him. * Now, taking the case of persons dying by a common calamity, 
it will be found that the rules of Muhammadan inheritance again treat 
death as the turning point of the devolution. I will show this by 
citing a passage from Baillie’s Digest, as it is taken from the text of the 
Fataw-i-Alamgiri : — “Where several persons have been drowned or burnt 
together, and it is not known wliich of them died first, we treat them all as 
having died together. The property of each will accordingly go t® his own 
heirs, and none of them can be heirs to another, unless it is known in what 
order they died, when those who died last will inherit to those who died before 
them. And the'rule is the same when several are killed together by the falling 
of a wall, or in the field of battle, and it is not known which of them died 
first.'’ I might go further, and show that all the rules relating to the inheri- 
tance by or from posthumous children, proceeding upon the analogy of the 
rules relating to missing persons, render death as the only turning point 
of the devoiution of inheritance. But I will take a case having even 
a more directly analogical bearing upon the point now under consideration. 
It needs no citation of authorities to say that, under the Muhammadan 
Law, no property or right can he transferred or relinquished by the per- 
[837] son entitled thereto, unless it is vested in him ; that no valid will can be 
made in favour of an heir ; that, even in favour of a stranger, a bequest can hold 
good only to the extent of a third of the property of the testator remaining 
after payment of his funeral expenses and debts ; and that a bequest, notwith- 
standing these limitations, may be validated, and take effect with the consent of 
the testator’s heirs. 1 have mentioned these rules as a statement of the pre- 
mises from which I shall draw my conclusion. The question then arises, when 
should the consent of the heirs be given in order to render effective a will 
which exceeds the limitations imposed upon the testamentary power by the 
Muhammadan Law? The answer is furnished by a passage of the Hedaya, 
which I will translate here from the original Arabic, although a paraphrase of 
the passage exists in Mr. Hamilton’s translations (Vol. IV, p 470) : — “Their 
(the heirs’) consent during his (the testator’s) life-time is not acceptable, for 
the reason that it would be previous to the establishvrent of their right. As 
their right is established upon the death (of the testator), therefore it is for 
them (;. e., they are at liberty to reject it after his death, because it would 
then be after the establishment of their right, and therefore it is not for them 
to recede from it (1).” This is the prevalent doctrine of the school of Iman 
Abu Hanifa which governs this case. But some of the jurists of the same 
school, whilst doubting the reasoning, have adopted the same doctrine, on the 
ground that, although a testamentary disposition in contravention of the 
limitations of law would, in itself, be illegal, yet effect would be given to it, 
because the consent of the heirs given after the death of the testator amounts 
to dealing with their own property, so that not the testamentary disposition, 
but the consent of the heirs, takes legal effect. This is shown by a passage 
in the Fatawa Kazi Khan: — “As Sheikh-ul-I mam Al-Ali us-Safdi has said 
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(ihati tba anawer of Abu Hanifa ia di£GicaU. He has allowed oomposition 
(regardinfj legacies) on the ground that the property in reality belongs to the 
heir on account [838] of the extinction of the ownership of the deceased, and 
on account of its transfer to the heir, and it remains as if it was the property 
of the deceased for the needs of the deceased. Therefore before it was so 
employed for the needs of the deceased, it becomes the property of the heir, 
and when the purposes of the deceased are not attained, the property remains 
in the ownership of the heir (1). ** In these passages there is nob the slightest 
indication that the payment of funeral expenses, debts, or legacies, is a condi- 
tion precedent to the vesting of the inheritance. These, of course, are charges 
upon the estate of the deceased in the sense in which I have already explained 
them; and I may concede that no distribution of the assets of a deceased 
Muhammadan’s estate among his heirs can be made irrespective of those 
charges. But this has no bearing upon the question of the devolution of 
inheritance — a question which rests upon a reasoning analogical in principle 
bo that which relates to the vesting of legacies considered by me not long 
ago in Bachman v, Bachman, I. L. R., 6 All., 583. The inheritance of an 
heir, like a legacy may be absolutely defeated if the debts of the deceased at 
the time of the administratian of his estate are found to absorb the whole of 
his property. Bub this has no more bearing upon the question of the devolu- 
tion of inheritance than upon the vesting of legacies, and I may say that in 
neither case is distribution or division of the estate a condition precedent to 
the vesting of the right. In the case of legacies, the terms of a will might, of 
course, aflfect the ordinary rule, and division may possibly be made a condition 
precedent to the vesting of the legacy. But I need not resort to analogies, for’ 
the texts of the Muhammadan Law leave no doubt that distribution of the 
estate, or the payment of debts of the deceased, is not a condition precedent to the 
devolution of inheritance. Here is a passage from Fatawa Kazi Khan : — “ A 
man [839] died, and his heirs, by mutual consent, divided the inheritance among 
them selves, and then one of them, on his own behalf, brought a olaimfor debt due 
by the deceased. His claim will be entertained because debt neither prevents the 
establishment of the heir's proprietorship nor division (of the inheritance) (2).” 
If it were necessary to carry the argument further, I might cite many passages 
even from the Muhammadan law of slavery (which, happily for mankind, is no 
longer the law of British India), which would support my view. It is, however, 
sufficient to say here that “ Itak ” or manumission of slaves is a power which 
can be exercised only by the full owner of the slave, and if the slave forms 
part of the inheritance, the heir can emancipate him, and the emancipation will 
take effect even though such mauumission took place before payment of the 
debts of the deceased from whom the slave was inherited, the reason of the rule 
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beit^i as stated by Kagi Khan (l), that the ownership of the heir was complete 
at tbd tiiD6 of the caariumissioD. 

There is one more point to be considered in connection with the first 
question ref6rred to us in this case. I hope I have said enough to show that 
the existence of debts due by the deceased does not affect tbd' period of devolu- 
tion of inheritance ; but the point remains whether the extent or amou7it of the 
debts affects the question. 8ome of the passages quoted from Mr. Hamilton's 
Hedaya in the Full Bench case of Havvir Singh v. Musamynat Zakia, I. L. E., 
1 All.» 57, would go to indicate an affirmative answer. But the translation 
is only a loose paraphrase of the original Arabic, and is liable to convey a 
wrong meaning. What is meant by the heirs to an insolvent es'^iate being 
prevented from inheriting, simply refers to the rule that nothing will be 
left for them to inherit if the liabilities of the deceased swallow up the 
whole estate. It is only in this sense that Mr. Hamilton's translation 
can be understood, when it says that “ the circumstance of a small debt 
[ 8 « 0 ] attaching to the estate of a deceased person does not prevent the heirs 
from inheriting, whereas if the estate were completely involved in debt they 
would be prevented." — (Hedaya, Bk. XXVI.) I do not think it necessary to 
translate these passages in the Hedaya because, after what 1 have already said, 
it seems enough to add that the existence of debts, whether large or small, is 
quite immaterial. Whatever their extent, nature or amount may be, the pro- 
perty of the deceased is liable to their payment, and their extent regulates the 
balance of the estate only, but does not affect its devolution. 

The second point in F. A. No. 70 is similar to that raised in F. A. No. 50, 
and I have dwelt upon the first question at such length because it seems to 
me that the answer to the second question may be regarded as a corollary to 
the answer to the first. I have considered the passages of the Hedaya 
referred to in the Full Bench case of llamir Suigh v. Musammat Zakia, I. L. B., 
1 AIL, 57, and those cited by Garth, C.J., and Markby, J., in Assamathem 
Nessa Bihi v. Boy Lutchmeepui Singh, I. L. B., 4 Cal ,142. These passages 
have been understood by those learned Judges as governing the decision of 
cases like the present. I have also consulted other original authorities, such 
as Fatawa Kazi Kahan, Durrul Mukhtar, Shami, and Fathvl Kadir. All these 
books possess high authority, and no doubt there are passages to be found 
in them, as in the Hedaya, which attach significance to such questions as the 
following: — whether the heir is in possession, whether he is in possession 
of the whole or only a part or the estate, the amount of the assets in his 
hands, whether the suit was contentious or non -contentious, whether the 
decree was passed ex-parte or in the presence of the defendant, and these 
points the authorities treat as regulating or at least affecting the binding 
effect of the decree upon those heirs who, being either out of possession 
or absent, are no parties to the litigation. On the other hand, there are 
passages to show that the decree will bind only the share of the defendant 
heir, or only so much of the property of the deceased as is in the hands of such 
defendant ; whilst other passages lay down the rule that, even where no property 
belonging to the deceased has come to the hands of the heirs, the creditor of the 
deceased must sue them [841] in order to obtain a decree, which might be 
executed against any such property of the deceased as may be subsequently 
discovered. 

The rule is thus laid down in Fatawa Kazt Khan : — “ If the debtor has 
died without leaving any property in the hands of the heir, even then the heir 
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will be (impleaded as) defendanti for the claimant of the debt (that is, the 
creditor), and evidence will be taken and decree will be passed as to the debt, 
in order that tlie creditor may take any assets of the deceased which may be 
discovered (1)." This rule is the same as that laid down by MORGAN, C.J., 
and Boss, J., in Madho Earn v. Ditbur Mahul, N.-W. P. H. C. Bep., 1870, 
p. 449, and, although the case related to the estate of a deceased Muham- 
madan. those learned Judges decided it without any reference to the Muham- 
madan Law, and treated the question as simply a matter of procedure. Again, 
according to the authorities of the Muhammadan Law, to which I have 
I’eferred, the power of one or more heirs to represent absent heirs in a litigation 
is regulated by the consideration whether the litigant-hoir appears in the suit 
as plahiii^ or as defejidant ; and the power of representation is materially 
affected by the position of the litigant-heir as party to the suit. Further, there 
is authority for the proposition that a decree passed against the heir in 
possession as representing the whole estate of the deceased in the litigation 
may, under certain circumstances, be set aside at the instance of the absent 
heir to the extent of his share, and that, when this is done, the matter should 
be adjudicated upon de novo, involving the production of evidence by the 
plaintiff agam, in order to justify the correctness of the former decision. I do 
not consider it necessary to cite the original texts which go to maintain these 
propositions, because I am satisfied that these rules of law are provisions 
which go only to the remedy, ad Litis ordinntionern,, being matters purely of 
procedure as to array of parties, production of evidence, res judicata, and review 
of judgment, etc. Indeed, they are treated as such in the text-books of the 
Muharn- [ 842 ] madan Law itself, and are in pan materid with some of the 
most important provisions of our Civil Procedure Code. They are not matters 
of substantive law ; they do not constitute rules of inheritance ; and the Courts 
in British India are no more bound by them than by any such rules of evidence 
or limitation as the Muhammadan Law may provide, for the simple reason that 
they fall outside the purvievv of s. 24 of the Bengal Civil Courts Act, which 
enumerates the matters in which we arc bound to administer the Muhammadan 
Law. Under the opposite view, these rules w ould be in the anomalous position 
of conflicting with tho provisions of the Civil Procedure Code upon the same 
subjects, and at the same time he oquallv binding upon the Courts. But for 
the reasons which I have already stated, I do not think any such conflict 
arises out of the present state of the law' in British India. Upon the death 
of a Muhammadan owuier, his property, as I have already shown, immediately 
devolves upon his heirs, in specific shares ; and >f there are any claims against 
the estate, and they are litigated, the matter passes into the region of procedure, 
and must be regulated according to the law which governs the action of the 
Court. The plaintiff must go to the Court having jurisdiction, and institute 
his suit wit'nin limitation, impleading all the heirs against whose shares he 
seeks to enforce his claim ; and if he omits to implead any of tho heirs, the 
decree w^ould be ineffective as regards the share of those who were no parties 
•to the litigation. The maxim of law% that a matter adjudicated upon between 
one set of parties in no wise prejudices another set of parties, is, of course, the 
foundation of one of the rules of res judicata, which itself is subject to strict 
limitation, as showm by s, 13 of the Civil Procedure Code ; whilst even 
Explanation V of tViat section cannot be applied, unless the especial provisions 
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of 8. 30 of the Code are applicable, and have been duly applied by the Court in 
allowing one party to sue or defend on behalf of all in the same interest. There 
is, however, no such question in these cases, and bo hold that a decree obtained 
by a creditor of the deceased against some of his heirs, will bind also those 
heirs who were no parties to the suit, amounts to giving a judgment inter 
parteSt or rather a judgment tn personam, the binding effect of a judgment in 
tern, which the law limits to cases provided for by s. 41 of the Evidence Act, 

[848] But our law warrants no such course, and the reason seems to me 
to be obvious. Muhammadan heirs are independent owners of their specific 
shares, and if they take their shares subject to the charge of the debts of the 
deceased, their liability is in proportion to the extent of their shares. And 
once this is conceded, the maxim res inter alios acta alteri nocere non debct would 
apply without any such qualifications as might possibly be made in the case 
of Hindu co-heirs in a joint family. Now, putting aside questions of fraud or 
collusion between the creditors of the deceased and the heir in possession, it 
may well be that such heir, though defending the suit, is incompetent to con- 
test the claim, or, by reason of not being acquainted with the facts of the case, 
or not possessing evidence, cannot properly resist the claim. There seems no 
reason why, in such a case, those should be bound by the decree who were no 
parties to the litigation, and had no opportunity of defending themselves 
against the creditor’s claim by putting forward their own case. 

This leads me to the considerations of the various rulings having a 
bearing upon the question now under consideration. In the case of A ssamathem 
Nessa Bibi v. Boy Liitchmeeput Singh, I. L. R., 4 Gal, 142, the judgment of 
MarkBY, J., proceeds considerably upon the inferences which he drew from cases 
relating to the joint Hindu family, and the power of one member to represent 
the whole of the joint estate in litigation. I have already suggested that 
there are such essential distinctions between the Hindu Law relating to a joint 
family and the Muhammadan Law of inheritance that it would be unsafe to 
draw any conclusion by analogical reasoning. On the other hand, it is obvious 
that the conclusion at which that learned Judge arrived as to the power of the 
heir in possession to represent the estate in litigation, was materially induced 
by the opinion which ho formed regarding the devolution of Muhammadan 
inheritance, which he discussed as the first point in the case. Now, 1 am unable 
to agree fully in the judgment of GarTH, C.J.. in which Kemp and JacKSON, JJ., 
concurred. There is much in the ratio decidendi with which I entirely agree, 
and there is no doubt that the distinction which the judgment draws 
between a decree passed by consent and a decree passed in a contested suit, is 
[844] borne out by certain passages of the Hedaya, to which the learned Chief 
Justice referred. But, with due deference, I am unable to adopt the distinction, 
because, as I have already pointed out, those passages lay down rules of pro- 
cedure which are not binding upon us, which are in many important respects 
inconsistent with the rules of the Civil Procedure Code, and, at all events, we 
can scarcely adopt some of them with consistency, unless we are prepared to 
adopt also other rules of the Muhammadan Law of Procedure which are 
complements of the rules so adopted. According to our own rules of 
procedure, there is no distinction between the binding effect of a decree 
passed by consent, and a decree passed in a contested suit. Both render 
the matter res judicata, and neither can bind those persons who were no 
parties to the litigation. There were, of course, reasons arising from the 
exigencies of life (such as the difficulty of communication and travelling) 
which induced Muhammadan jurists in the middle ages to frame rules 
of procedure in many essentials different from those which regulate 
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the procedure of our Courts. But those conditions of life no longer exist : the 
law of British India has framed its own rules of procedure ; and bearing in 
mind the analogy of the principle by which, not the lex loci contractus^ but the 
lex fori, regulates all matters going to the remedy, ad litis ordinationem, I 
would reject the rules of the Muhammadan Law of Procedure in connection 
with the binding efifect of decrees upon absent heirs. And it follows that a 
decree obtained in a litigation to which the absent heirs or those who were 
out of possession were no parties, cannot be executed against them or against 
their shares in the inhericed property. Indeed, such was the view adopted by 
Garth, C.J., himself in an earlier case — Hendry v. Mutty Lall Dhur, I. L. E., 
2 Cal., 395^ wdth which I entirely concur, and which is in accord with the Full 
Bench ruling of this Court in Ilamir Singh v. Musammat Zakia, I. L. B., 

1 All., 57. 

There is, however, one more important case, and the latest ruling upon tho 
subject, which I must consider. This is the case of Muttyjan v. Ahmed 
Ally, I. L. R., 8 Cal., 370, in which Morris, J., with the concurrence of 
O'Ktnealy, J., went the length of laying down the broad rule that when the 
creditor of a deceased Muhammadan sues [84S] the heir in possession, and 
obtains a decree against the assets of the deceased, such a suit is to be 
looked upon as an administration-suit, and those heirs of the deceased who 
have not been made parties cannot, in the absence of fraud, claim anything 
but what remains after the debts of the testator have been paid. 

For this view of the law the learned Judges relied upon certain rulings, 
two of them being decisions of the Privy Council. I have consulted these 
cases, but I confess, with due respect, that I am unable to see how they sup* 
port the broad rule of law laid down in that case. It seems to me that the 
nature of an administration-suit is essentially different from an ordinary suit 
for money brought by a creditor of a deceased person against his heir. I need 
only refer to s. 213 and to Nos. 105, 130, and 131 of the fourth schedule, read 
.with 8. 644 of the Civil Procedure Code, to explain my conception of the nature 
of an administration-suit. It appears to me that if every suit to recover a 
debt from the heir of a deceased debtor, irrespective of tho form in which it 
has been instituted, is to be regarded as an administration-suit, any suit 
for money or any claim, however small, by tradesmen, n»ay be so considered, 
creating anomalies and difficulties upon wiiich I need not, however, dwell. The 
rest of the rule laid down by Morris, J., is met by what I have already said, and 
seems to me to be contradicted by the rulings of Garth, C.J., in the two cases to 
which I have already referred. My answer to the second question referred to us 
is, therefore, entirely in the negative, and I give the answer, holding that it is 
unaffected by the question whether the decree is passed by consent or in a con- 
tentious suit, whether the heir is in possession of the whole or only a part of the 
estate of the deceased, or whether he is present or absent, in possession or out 
of possession. The same answer applies to the point referred in the connected 
case F. A. No, 50 of 1883. 

The third question referred to us in this case does not depend upon any 
rule peculiar to the Muhammadan Law ; hut upon the general principles of 
^equity. The first point involved in the question is, whether in a case such 
AS that contemplated, any equity exists in favour of the auction-purchaser, 
entitling him to retain tlio property till the plaintiff recoups him to the extent 
1846] of his share of the ancestor’s debts liquidated by the proceeds of the 
auction -sale. If so, then the second point is, whether effect can be given to 
that equity by a decree in this case. 

In my opinin both points must be answered in the afi&rmative. 
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THe general priaoiples of equity in such oases are to be found in ss. 696, 
707, and 238 a of Story's celebrated work on Equity Jurisprudence, where 
illustrations are given of the general maxim, that ha who seeks the aid of equity 
must do equity. For instance, as the learned author puts it, ‘ in many cases 
where the instrument is declared void by positive law, and also where it is 
held void or voidable upon other principles, Courts of equity will impose terms 
upon the party, if the circumstances of the case require it." Such seems to 
be the principle which underlies the judgment of a Division Bench of this 
Court in Mirza Pana Ali v. Saiad Sadik Hossein, N.-W. P. H. C. Rep., 
1875, p. 201, in which, although the learned Judges held a deed of sale, 
whereby the mother of a Muhammadan minor had sold his share in the 
estate of his deceased father, to be invalid, they dismissed hts claim to 
recover possession of the share from the purchasers, who had redeemed 
a mortgage existing on the estate created by his father, because the plain- 
tiff did not tender payment of his share of the mortgage debt. The learned 
Judges, however, dfo not appear, from the report of the case, to have considered 
the question whether in such a case a conditional decree could not be passed. 
The question, however, was decided by a Full Bench of this Court in Hamtr 
Singh v. Masammai Zakta, I. L. R., 1 All., 57, in which it was held that in 
such a case a decree might be passed for possession in favour of the plaintiff, 
“ but it is only equitable to require that the recovery of her share should be con- 
tingent on the payment by her of her share of the debts, for the satisfaction of 
which the sale was effected. The same rule was adopted by a Division Bench 
of this Court in Gulskere Khan v. Naubey Khan, Weekly Notes, 1881, 
p. 20. In both these cases the sale was a private alienation, whilst in 
the present case the sale took place in execution of a decree to which the 
plaintiff was no party. But in my opinion this distinction does not alter 
the principle which enables Courts of equity to exercise a vast and flexible 
jurisdiction for adapting their decrees to the requirements of each case. “Some 
ts*?] modifications of the rights of both parties may be required; stme 
restraints on one side or on the other, or perhaps on both sides ; some adjust-, 
ments involving reciprocal obligations or duties; some compensatory or 
preliminary or concurrent proceedings to fix, contract, or equalize rights; some 
qualifications or conditions, present or future, temporary or permanent, to be 
annexed to the exercise of rights or the redress of injuries. In all these cases, 

Courts of common law cannot grant the desired relief Bub Courts of 

equity are not so restrained. They may adjust their decrees so as to meet 
most, if not all, of these exigencies, and they may var>. qualify, restrain, and 
model the remedy so as to suit it in mutual and adverse claims, controlling 
equities, and the real, and substantial rights of all the parties " — Story’s 
Equity Jurisprudence, ss. 27. 28, And, applying these principles to the present 
case, my answer to the third question is, that the plaintiff cannot obtain a 
decree for possession of his share of tlie property in suit without such decree 
being rendered contingent upon payment by him of such proportion of the 
purchase-money as would represent his proportionate share of the liability to 
the ancestor’s debts liquidated by the proceeds of the auction-sale, 

I wish to add that I have considered it my duty to consider this case at 
such length because of the conflict of decision existing in the reports, which 
has thrown much doubt upon important rules of law governing the inheritance 
of a population nearly as large as the whole of the German-speaking population 
of Europe. 

NOTES. 

t As regards the right of a Mahommedan heir in respect of property, the subject of a 
deorcein which he was not a party-defendant, see (1901) 23 All., 263 ; (1889) 12 All., 313 ; 
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(1888) 10 All., 289. See also (1894) 19 Bom.. 273 ; (1907) 6 C.L.J. 719. In (1894) 21 Cal., 311, 
it was held on the principle of this case, that in a suit against a widow in possession of her 
husband's estate, the point to be determined is not the extent of her rights in it but the 
extent of the assets in her hands which she has not yet disposed of.] 

t 7 All. 847 ] 

The 1 3th June, 1885. 

Present : • 

Sir W, Comer Petheram, Kt., Chief Justice, Mr. Justice Straight, 
Mr. Justice Brodhurst, and Mr. Justice Tyrrell. 


Indar Sen and another Defendants 

versus 

Naubat Singh and others Plaintiffs.* 


Landholder and tenant — Ex^propnetary tenant — Relinquishment of ex- 
proprietary rights — Act XII of 1881 (iV.-W. P. Refit Act), ss. 9, 31. 

Held by the Pull Bench that an ex-proprietary tenant is not competent to relinquish hia 
holding to his landlord by private arrangement. 

Per Petheram, C.J, — Section 31 of the N. W. P. Rent Act (XII of 1881) was enacted abso> 
lutely in the interests of the cultivator, and provides, in effect, that although the occupancy 
tenant may not be turned out, and may nr^t transfer his [848] rights, he is not to be regarded 
as bound to his holding, that he may relinquish it, and that, in that case, he is not liable 
for rent ; but this provision must not be taken advantage of by letting the zammdar buy the 
holding, and thus introducing a new cultivator, contrary to the prohibition contained in s. 9. 

The plaintiffs in this case sued the defendants for possession of certain sharea 
in certain raauzas and certain shops, claiming as usufructuary mortgagees 
.under a deed, dated the 3rd April 1882, executed in their favour by the defend- 
ants. This deed conveyed to the plaintiffs all the rights and interests 
appertaining to the shares in the mauzas, together with the '' haq khud 
kashtP The Court of First Instance decreed the claim. The defendants 
appealed to the High Court, contending that a decree for possession of the 
sir-land was contrary to law,” With refeience to this contention, the Divi* 
sional Bench (PETHERAM, C.J., and Brodhurst, J.), bearing the appeal^ 
referred to the Full Bench the question — “Whether a person who creates a 
usufructuary mortgage of zamindari property beicomes an ex-proprietary or 
occupancy-tenant of the sir-iand, under s. 7 of the Rent Act, 1881 ?” This 
question having been answered in the affirmative by the majority of the Judges, 
{Ante, p. 553) the case came again before the Divisional Bench. It was then 
contended, on behalf of the respondents, that the appellants had relinquished 
their rights in respect of their sir- land in a mauza called Rukmipur, their share 
in which was part of the mortgaged property. The respondents relied on an 
instrument executed by the appellants, dated the 26th April 1882. Thia 
instrument, after reciting the mortgage, continued as follows:— 

“ Fifty-six pukta high as and sixteen bis was of land have been in our 
cultivation, and we of our free will and consent have relinquished the said land 
to the mortgagees, which they have accepted. Therefore we hereby declare 
that neither we nor our heirs shall have any claim to the rights of cultivatiout 
If wo claim them, then our claim will not be cognizable. The mortgagees are 

* Firat Appeal K*>, 18 of 1884, from a decree of Maulvi Nasir Ali Khan, Subordinate 
Judge of Moradabad, dated the 19th May 1883. 
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at liberty to give the cultivafcory land for cultivation to whomsoever they may 
like, or keep it in their cultivation : we have nothing to do with it. Therefore 
these few words, by way of relinquishment of cultivation, have been written 
that they may be of use when needed.’* 

[849] The Divisional Bench thereupon referred to the Full Bench the 
question— Whether an ex- proprietary tenant could relinquish his holding to 
his landlord by private arrangement ? 

Babu Hdtan Ohand, for the Appellants. 

Mr, J. Simeon, for the Bespondents, 

The following judgments were delivered by the Full Bench 

Petheram, C. J. — This was a suit brought by a mortgagee for possession 
of the mortgaged property, which was a zamindari interest belonging to the 
defendant, including s^r-land. The first question which arose in the case was — 
What is the position of a zamindar who has mortgaged his interest with 
possession, in reference to his sir ? That point was decided by the ruling of 
the Full Bench, dated the 7th March {Ante, p.553). The Court then held that the 
zamindar’s position was that of an ex-propriotary tenant under the Rent Act, 
a mortgage being a transfer of a proprietary interest. After this decision, the 
case came before a Divisional Bench, and a further question then arose. It 
appears that, after the mortgage and the creation of the ex-proprietary tenancy, 
the defendant relinquished his ex-proprietary rights in favour of the new 
zamindar, the mortgagee. The question now is, whether the transaction can 
be enforced, because, although the ex-proprietary tenancy was relinquished, the 
mortgagee was never put in possession, and the agreement is still executory. 

I am of opinion that the transaction cannot be recognized. The position 
of an ex-proprietary tenant is defined by the Rent Act. Section 7 creates the 
tenancy ; s. 9 lays down certain rules relating to transfer, and provides that 
“ the rights of tenants at fixed rates may devolve by succession or be trans- 
ferred. No other right of occupancy shall be transferable in execution of a* 
decree, or otherwise than by voluntary transfer between persons in favour of 
whom as co-sharers such right originally arose, or who have become by suc- 
cession co-sharers therein.” The plain meaning ot this is, that occupancy- 
tenants (including all who occupy the land for their subsistence except tenants 
at fixed rates) are not competent to sell their rights, except to co-sharers in 
the same interest. Where a number of persons are lointly engaged in the 
cultiva- [850] tion of land^ they may, as between themselves, sell their occu- 
pancy-rights. In other words, any one of them may so transfer his rights 
that, in a case where, for instance, six persons originally were in joint cultiva- 
tion, one of them has gone, and only five of the original joint cultivators 
remain. No stranger, however, is introduced into the original body. We 
here have the case of a mortgage, and a new doss of occupancy-tenants created 
in the person of the mortgagor. The mortgagor then proposes to relinquish 
his rights in favour of the landlord. Now, if this were a valid transaction, the 
landlord would in effect become a joint cultivator with the other co-sharers. 
This means the introduction of an outsider as an occupancy-tenant, and 
that is exactly what the law prohibits. Section 31 of the Rent Act was enact- 
ed by the Legislature absolutely in the interests of the cultivator. It provides 
in effect that, although the occupancy-tenant may not be turned out, and may 
not transfer his rights, he is not to he regarded as bound to his holding, that 
he may relinquish it, and that in that case he is not liable for rent. This 
provision has been taken advantage of by letting the zamindar buy the hold- 
ing, and thus introducing a new cultivator. My answer to this reference is, 
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that the ocoupatioy-tenant’s interest is not absolute, and that the mortgagor 
cannot, under the circumstances, be ejected from the sir-land by the new 
zamindar, the mortgagee. 

Straight, J. — As I understand the question put by this reference, it is 
virtually this : — Can an ex-proprietary tenant relinquish his ex -proprietary 
tenancy to his landlord by private arrangement. ? 

The circumstances of the case are, that on the 3rd April 1882, a mortgage- 
deed was executed by tlio defendant in favour of the plaintiff, and the latter 
how sues for possession of the property. On the 26th April, a document was 
executed, which virtually assigned or relinquished the ex- proprietary rights 
which, under the recent ruling of the Full Bench, the mortgagor had acquired 
on the completion of the mortgage. 

It is contended, on behalf of the mortgagee, that the document is a valid 
one, and that it should be recognized and enforced. Jn the first place, it 
does not recite any consideration ; and if a [851] document is executed for no 
consideration, it cannot be enforced. But it has been said that there was 
some consideration, namely, the release of the mortgagor from payment of the 
rent, which otherwise would have been due from him. If this is correct, 
there is a transfer of ex-proprietary rights by the mortgagor in favour of the 
mortgagee, and that is a transaction in the teeth of s. 9 of the Rent Act. So 
that, whichever way we look at the matter, the contract is either unenforceable 
or prohibited by s. 9. 1 am of opinion that it is not competent for an 

ex- proprietary tenant, by private arrangement, to transfer his ex-proprietary 
rights to his landlord ; and in this view I concur in the answer given to this 
reference by the Chief Justice. The result is, that in any decree in this suit 
giving possession to the mortgagee, he cannot obtain the ex-proprietary rights 
referred to in the dead. 

Brodhurst, J. — I am of the same opinion. 

Tyrrell, J. — I am of the same opinion. 


[ 7 All. 851 ] 

The 13ih June, 18b5, 

Present : 

Sir W. Comer Pethebam, Kt., Chief Justice, Mr. Justice Straight, 
Mr. Justice Brodhurst, and Mr. Justice Tyrrell. 


Murli Rai and others Plaintiff’s 

verms 

Ledri and another Defendants. 


Landholder and tenant — Mortgage by conditional sale of occupancy rights 
to zamindar — Acc XVIII of 1873 (N,-W. P. Rent Act), s, 9 — 

Act XII of 1881 (N.-TP. P. Rent Act), ss. 2, 9, 

The occupancy-tenant of certain land, before the N.-W. P. Rent Act (XII of 1881) came 
into force, mortgaged his rights to his zamindars by a deed of conditional sale. The zamin- 
dars sued the heirs of the conditional vendee for foreclosure and possession of the mortgaged 
property. 

* Second Appeal No. 1015 of 1884, from a decree of Babu Mrittonjoy Mukerji, Sub- 
ordinate Judge of Ghazipur, dated the 14th June 1884, reversing a decree of Babu Nil 
Madhab Boy, Mujsif of Ghazipur, dated the 12th December 1863. 
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Seld by the Full Bench that the terms of the judgment of the Full Bench in Naik jRcm 
Singh v, Murli Dhar^ I. Li. R., 4 AIL, 371, were directly applicable to the case, and that the 
transaction of mortgage, which was subsequently to become a sale, was not a transaction to 
which s. 2 of the Kent Act applied, because the sale would not have effect till after the Act 
came into operation . 

In this case, the occupancy-tenant of certain land, before the N.-W. P. 
Rent Act (XII of 1881) came into force, executed a deed of mortgage 
by conditional sale of his rights and interests in favour of his zamindars. 
The latter brought the present suit [8523 against the heirs of the 
conditional vendee for foreclosure and possession of the mortgaged property. 
The defendants pleaded that the property in suit, being an^ occupancy 
holding, was not legally transferable. Upon this issue, the Court of 
First Instance held that the transfer was valid, on the ground that it 
had been made^in favour of the zamindars, and “ it would be unreasonable 
to bold that a landholder should not be free to cause sales in execution 
of his own decree of the occupancy-right of his own judgment-debtor in land 
belonging to himself — Umrao Begam v. The Land Mortgage Bank of India, 
I. L. R., 2 All., 451.*’ The Court accordingly decreed the claim. The 
defendants appealed. The Lower Appellate Court reversed the decision of the 
Court of First Instance, and dismissed the suit, in the following terms : The 

decision relied on bv the lower Court seems to me to have been clearly over- 
ruled by Phalli v. Maiabadal, Weekly Notes, 1883, p. 7. and the mortgage of 
the right of occupancy, which is the subject matter in dispute in this suit, is 
absolutely void under s 9 of the Rent Act. The decision of the lower Court 
must therefore be reversed. ” 

The plaintiffs appealed to the High Court, on the ground that ** the Lower 
Appellate Court had misconstrued the provisions of Act XII of 1881. ** The 
appeal came on forbearing before Pbtheram, C.J., and BllODHURST, J., who 
referred the case to the Full Bench. 

Munshi Kashi Prasad, for the Appellants. 

Mr. /. E, Howard, for the Respondents. 

Straight, J. — For the purpose of answering this reference, it does not 
appear necessary to deal with, or to discuss the propriety of the judgment of 
the Full Bench in Umrao Begam v. The Land Mortgage Bank of India, 1. L. R., 
2 All., 451. The ground upon which I think that the reference should be 
answered is, that the terms of the judgment of the Full Bench in Naik Bam 
Singh v. Murli Dhar, I. L, R., 4 All., 371, are directly applicable to the 
present case ; and 1 am of opinion that we ought not to hold that the transac- 
tion of mortgage, which was subsequently to become a sale, was a transaction 
to which 8. 2 applied, because the sale would not have effect till after the Act 
came into operation. 

Petheram, C.J., Brodhurst, J., and Tyrrell, J., concurred. 
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[853] The 13th June, 18S5. 

Pbesent ; 

Sir W. Combe Peiheeam, Kt., Chief Justice, Mb. Justice Straight, 
Mr. Justice Bbodhurst, and Mr. Justice Tyrrell. 

Queen-Empress 

versus 

Laskari. 


Criminal Procedure Code, ss. 17, d35, 437 — “ Inferior " — “ Subordinate ” — 
First class Magistrate “ subordinate ” to Magistrate of District. 

A Magistrate of the first class is, within the meaning of s. 437 of the Criminal Proce- 
dure Code, “ subordinate ” to the Magistrate of the District, who is therefore competent to 
call for the record of the former, and to deal with it undei s. 437. 

This case was referred to the High Court for orders, by the Sessions Judge of 
Gorakhpur, under s. 438 of the Criminal Procedure Code. The question 
raised by the reference was, whether a Magistrate of a District was compe- 
tent to call for the record of a Magistrate of the first class, and to deal with 
it under the provisions of s. 437 of the Criminal Procedure Code. The 
reference was made in consequence of the ruling of Duthoit, J., in Jhinguri 
V. Bachu {ante, p. 134) to the effect that the Magistrate of the District was 
not competent to send for the file of a first class Magistrate in the manner 
contemplated by s. 437. The case came on for hearing before STRAIGHT, J,, 
who, in view of the importance of the question involved, and the conflict of 
opinion that appeared to exist on the subject, referred it to the Full Bench, 

The Public Prosecutor (Mr. C. /I. HtU) for the Crown, 

The following judgments were delivered by the Full Bench : — 

, Straight, J. — The question which we are asked by this reference virtually 
is, whether a Magistrate of the first class is, within the meaning of s. 437 
of the Criminal Procedure Code, “ subordinate ” to the Magistrate of the 
District. In my opinion this question should be answered in the affirmative ; 
and I wish to add a few observations with the object of explaining some 
mistakes which appear to me to have been made in reference to some of the 
sections in Chapter XXXII of the Code. By s. 435 it is provided that “ the 
High Court or any Court of Session, or District Magistrate, or any Sub-Divi- 
sional Magistrate empowered by the Local Government in this behalf, may call 
for and examine the record of any proceeding before any inferior Criminal 
Court.” I am of opinion that the word “ inferior ” was here used because 
in former rulings it had been held that the Magistrate of the Dis-[884]trict 
was not “subordinate ” to the Sessions Court. Under s. 435 it is obvious 
that a Court of Session has a right to call for the record of the Magistrate of 
the District, not as “subordinate,” but as “ inferior ” to the former Court, 
and therefore the word “inferior ” has been used to meet the rulings to the 
effect that the District Magistrate is not “subordinate ” to the Sei^sions Court. 
The section goes on to provide that “ if any Sub-Divisional Magistrate, 
acting under this section, considers that any such finding, sentence or order 
is illegal or improper, or that any such proceedings are irregular, he shall 
forward the record, with such remarks thereon as he thinks fit, to the District 
Magistrate.” The result is that, under s. 435, certain tribunals are invested 
with the power of calling for the records of Courts “ inferior ” to them, that 
is, inferior for uurposos of jurisdiction. Now, when the record has come up 
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under s. 435, s. 436 provides that the Court of Session or the District Magis- 
trate alone may do certain things, and s. 437 confers a power upon the Court 
of Session and the District Magistrate, which they did not possess under the 
old Code, of directing Magistrates “ subordinate ” to the District Magistrate 
to make further inquiry into any case which has been dismissed. The term 
“ subordinate ” is explained by s. 17 of the Code, and that section seems to 
show beyond question that a Magistrate of the first class is subordinate to 
the District Magistrate. It follows that an order passed by a District Magis- 
trate under s. 437 to a Magistrate of the first class in his District, is an order 
which the latter is bound to obey, and T am therefore of opinion that this 
reference should be answered in the affirmative. , 

Petheram, C. J., concurred. 

BrodhuPSt, J. — I concur in holding that a District Magistrate is com- 
petent to call for the record of any Magistrate in his District, and to deal with 
it under s. 437 of the Criminal Procedure Code. 

Tyrrell, J. — I am of tlie same opinion. In reference to my brother 
Straight’s observations as to the reason why the word “ inferior” is used in 
s. 435 instead of the word “subordinate,” I may add that the rulings which 
gave rise to that expression have been embodied in the last sentence of 
8. 17 of the Code. 


NOTES. 

CThis case was followed in the Full Bench case, (1885) 12 Cal., 473.1 


[855] CIVIL REVISTONAL 

The 1 5th June, 1HS6, 

Present : 

Mr. Justice Straight and Mr, Justice; Tyrrell. 

Surajpal Singh and others Petitioners 

versus 

Jairarngir Opposite Party.* 

Small Cause Court suit — Suit for enforcement of hypothecation aqainst moveable 
property — Act XI of 1865 {Mufassal Small Cause Courts Act], s, 6, 

A suit was brought in a Small Cause Court to recover a sum of money from the defend- 
ants personally, and by enforcement of hypothecation of certain cattle by their attachment 
and sale. The cattle were in the hands of other persons, who had purchased them at an 
auotion-sale in execution of a decree against the original defendants, and who were added 
as defendants under s. 32 of the Civil Procedure Code. 

Beld, that the suit was not cognizable by a Small Cause Court, inasmuch as it did not 
fall under the category of a ” suit for money due on a bond or other contract,’* or of a “ suit 
for personal property, or for the value of such property,” within the meaning of s. 6 of th© 
Mufassal Small Cause Courts Act (XT of 18G5). Ram Oopal Shah v. Ram Gopal Shah, 9 
W. R., 136, and Oodha v. Naik Ram, ante, p. 152, referred to. 

• Application No. 109 of 1885, for revision under s. 622 of the Civil Procedure Code of 
an order of Munsbi Madho Lai, Judge of Small Cause Court of Mirzapur, dated the 6th January 
1885. 


4 ALL.— 74 
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The facts of this case are sufficiently stated, for the purposes of this report,, 
in the judgment of the Court. 

Pandit Sunder Lai, for the Petitioners. 

The Opposite Party was not represented. 

Straight and Tyrrell, JJ. — This was an application, under s. 622 of Act 
XIV of 1862, for the revision of an order passed by the Small Cause Court 
Judge of Mirzapur, on the 6th January 1885, and the applicants before us 
are the persons who were defendants in that suit. The plaintiff virtually sued 
to recover Rs. 117-9-0 from the defendants personally, and by enforcement of 
hypothecation of sixty-nine head of cattle by their attachment and sale. The 
cattle were in the hands of defendants Nos, 3 bo 5, who were added as de- 
fendants under s. 32 of the Code, and who had purchased them at an auction- 
sale held in execution of a decree against the original defendants. 

It has been contended by the learned pleader for the applicants that the 
suit was not cognizable by the Small Cause Court, and [856] that the decree 
of that Court must therefore be set aside for want of jurisdiction. 

The question is a simple one to determine. Section 6 of the Small Cause 
Courts Act (XI of 1865) enumerates the various classes of suits cognizable by 
Small Cause Courts, We have to determine whether the present suit can 
fall under the category of a “ suit for money due on a bond or other contract,*’ 
or of a “ suit for personal property.” 

Now, it is obvious that the suit contemplated in the first case is a suit for 
the recovery of a sum of money due on a bond, and it was never contemplated 
that a suit for enforcement of hypothecation against certain moveable property 
should fall under that category. The questions which might arise with refer- 
ence to the enforcement of hypothecation might involve serious and difficult 
considerations which it was nob contemplated should be tried by such Courts. 

The observations of Sir Barnes Peacock, in Earn Gopal Shah v. Ram 
Oopal Shah, 9 W. R., 136, on the point are very apposite; and we are of 
opinion that the relief sought in the shape of enforcement of hypothecation 
took the suit out of the jurisdiction of a Small Cause Court. 

We have now to consider whether this suit can be said to be a suit for 
personal property or the value of personal property. It cannot be said that 
the cattle belonged to the plaintiff. The plaintiff does not claim to obtain 
possession of the cattle or to recover their value. The cattle had been attached 
and sold in execution of a decree, and purchased by the defendants Nos. 3 to 
6, and the Court had no jurisdiction to hold ’the defendants liable to the 
extent of the value of the cattle in their hands. We may add that the princi- 
ples laid down in Godha v. Naik Ram, ante. p. 152, apply to this case also. 

The application must be allowed, and we set aside the decree of the Small 
Cause Court as against the defendants who were subsequently added under 
8. 32 of the Code, with proportionate costs in both Courts. 

Application allowed. 


NOTES. 

£ Following thih catie, it was held in (1887) 10 All., 20, that assignment by endorsement 
of a registered bond hypothecating certain crops was a transaction relating to moveable 
property and that a suit by such assignee was not of a small cause nature.] 
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[857] APPELLATE CIVIL. 

The 24th June, 1886. 

Present: 

Sir W. Comer Petheram, Kt.. Chief Justice, silnd 
Mr. Justice Tyrrell. 

Jagram Das Plaintiff 

versus 

Narain Lai Defendant.’' 

Civil Procedure Code, Chapter XV, ss. 191, 198 — Hearing of suit — Power 
of Judge to deal with evidence taken down by his predecessor. 

A Subordinate Judge, having taken all the evidence in a suit before him, and having 
completed the hearing of the fiuit except for the arguments of counsel on both sides, was 
removed, and the case came on for hearing before his successor. The new Subordinate Judge 
took up the case from the point at which it had been left by his predecessor, and proceeded 
to judgment and decree. 

^ Held, that the only power given by the Civil Procedure Code in such cases is to allow the 
evidence taken at the first trial to be used as evidence at the second trial, and not to allow the 
two hearings to be linked together and virtually made one ; that the Subordinate Judge 
should have fixed a day for the entire hearing of the suit before himself, and should first have 
heard the opening statement on behalf of the plaintiff, the ovidenco produced by both sides 
and the arguments on behalf of both, and then finally decided the case which ho had himself 
heard and tried; that ho might, in accordance with the provisions of s. 191 of the Civil 
Procedure Code, have allowed the depositions which had been taken before his predecessor 
to be put in ; and that, in neglecting to take this course, and in deciding the case upon 
materials which were never before him, his action was illegal, and the judgment and decree 
were nullities. 

The facts of this case are sufficiently stated, for the purposes of this report, 
in the judgment of Petheram, C.J. 

Messrs T. Conlan and C. H. S. Retd, for the Appellant. 

Pandits Ajudhia Nath and Bishamhai Nath, and Munshi Kashi Prasad, 
for the Respondent. 

Petheram, C. J. — I am of opinion that this appeal must he allowed, and 
the cause remanded to the Subordinate Judge of Aligarh for trial, on the 
ground that the cause has never really been tried, and tliat the papers before 
us, which purport to be a judgment and a decree, cannot properly be so called. 
The facts of the case are as follows : — Maulvi Samiullah Khan was the Subor- 
dinate Judge of Aligarh, and the present suit was instituted in his Court, and 
the proceedings went on in a perfectly regular and proper manner until the 
hearing of the case under the provisions of Chapter XV of the Civil Procedure 
Code. A day was fixed under that chapter for the hearing before Maulvi 
Samiullah Khan, and [858] the cause came on before him. The plaintiff’s 
counsel opened his case and called witnesses to prove it, who were cross- 
examined by counsel for the defendant. After this, the defendant’s counsel 
called his witnesses, and they were cross-examined by the other side. All 
that remained was for the plaintiff ’s counsel to sura up and for the defendant’s 

• First Appeal No. 146 of 1884, from a decree of Rai Cheda Lai, Subordinate Judge of 
Aligarh, dated the 10th September 1884. 
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counsel to reply. At this point Maulvi Samiullah Khan was sent on a special 
mission to Egypt, and another Subordinate Judge, named Rai Cheda Lai, was 
appointed to officiate in his place, and the present case came before him among 
others which were pending in his Court. His business was to try the case 
according to ia^w ; and if he did not so try it he had no jurisdiction to try it 
at all. All that he could properly do was to take up the case at the point 
which it had reached before the commencement of tho hearing under 
Chapter XV of the Code. He should have fixed a day for the entire hearing of 
the suit before himself, and, in that case, the regular course would have been for 
the plaintiff’s counsel to have opened his case and proved it by evidence, and 
for the ^defendant’s counsel to have followed him. The Subordinate Judge 
should then have heard arguments on both sides, and should finally have decided 
the case wdiich he had himself heard and tried. He might have called in aid 
the provisions of s. 191 of the Civil Procedure Code, which enacts that a Judge, 
in the hearing of a cause which was partly heard by another, may allow the 
evidence which was previously taken, to be used before himselt. If he had 
taken that course, the trial would have been perfectly regular, and if, upon 
the day fixed for the hearing, he had first heard the opening statement on 
behalf of the plaintiff, and then allowed the plaintiff to prove his case by 
putting in the depositions which had been taken before his predecessor, his 
proceedings would not have been open to objection. But he did nothing of 
the kind. He fixed no date for the hearing of tlie case as for a new trial ; 
but he practically arranged that it should be heard from the point at which 
his predecessor left off. In my opinion, this was an absolutely illegal course, 
and one which cannot be justified by any system of law, and certainly not by 
the Civil Procedure Code. The only power given by the Code is to allow the 
evidence taken at the abortive trial to be used as evidence at the new trial. 
t889j The law nowhere says that the two hearings may bo linked together 
and virtually made one. That this was not the meaning of the Legislature 
is shown by s. 199 of tlie Code, which occurs in Chapter XVII, relating to 
judgment and decree. That section provides that a Judge who has not heard 
the case may pronounce the judgment of his predecessor who has heard it, if 
the judgment is written and signed by him. That shows the intention of the 
Legislature to have been that the case should be heard by one Judge, and that 
the judgment should be that of the Judge who has heard the case, though it 
may be delivered by another. There is nothing to show that a Judge may 
decide a case upon materials which have never been before him. I am there- 
fore of opinion that the judgment and decree in, this suit are absolute nullities, 
and that therefore the appeal must be allowed, and the cause remanded to the 
SuboT*dinat 0 Judge, who will fix a day and re-hear it from beginning to end. 

I am glad to have an opportunity of expressing my disapproval of any 
system winch makes it possible for a man to decide a case upon materials which 
are not before him. It may be said that these observations are applicable to 
the proceedings of an Appellate Court, which is obliged to decide questions of 
fact upon evidence which it has not itself heard. But it must be remembered 
that the Appellate Court has the advantage of the judgment of the Judge of 
First Instance, who had the evidence before him. It is probable that the 
Subordinate Judges themselves will be glad to be told that they are not to decide 
questions upon which they have not themselves taken the evidence ; and it is 
obvious that such a course is not in accordance with the interests of justice. 

The costs of all proceedings will he costs in the cause. 

Tyrrell, J -I am of the sarneopinion. It appears to me that the Subor- 
dinate Judge who gave t he judgment in the case, without having heard a word 
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of the evidence or the pleadings made by or on behalf of the parties, under 
Chapter XV of the Civil Procedure Code, cannot be taken to have been a Court 
competent to proceed to judgment upon evidence duly taken, and after having 
fully heard the parties, according to the terms of s. 198. 

Cause remanded. 


NOTES. 

[ This case was followed in (1885) 8 All., 35, but was explained in the Full Bench Case 
(18S6) 8 All., 676, on the ground that on the facts of the case, the parties must have con- 
sidered to have waived their right for a fresh trial. But- see the judgment of Mahmood, J- 
therein. See also (1887) 10 All. 80.] * 

[860] The 29th June^ 1685. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Brodhurst. 


Karan Singh and another Plaintiffs 

versus 

Muhammad Ismail Khan and others Defendants."^ 


Pre-emption —Hindu widow — Joinder of plaintiffs, one of whom had no 
right to sue for pre-emption — Amendment of plaint. 

The plaintiffs in a suit to enforce a right of pre-emption based on the waiib-uUarz of a 
village, which gave the right to “ co-sharers,*’ alleged themselves to be jointly interested in 
the village, and, in their plaint, claimed relief jointly One of the two plaintiffs was the 
widow of a co-sharer in the village, who, at the time of his death, was a member of a joint 
Hindu family. 

Held, that, inasmuch as the widow had only a right of maintenance out of the estate 
of her husband, she was not a co-sharer in the village, and therefore had no right to 
claim pre-emption. 

Held, further, with reference to the manner in which the plaint was framed, that the 
other plaintiff could not claim pre-emption entirely on his own account without amending 
the plaint, but that it was too late for him to take such a course, Damodar Das v. Gokal 
Chand {Ante, p. 79) referred to. 

The plaintiffs in this suit were Karan Singh, the minor son of Desraj, deceased, 
and Musammat Lado, calling herself the widow of Balwant Singh, deceased, 
son of Desraj. Musammat Lado claimed in this suit, on her own behalf, and 
as the guardian of Karan Singh, to enforce a right of pre-emption in respect of 
the sale of a share in a village called Alahdadpur. The plaintiffs claimed under 
the wajtb-ul-arz as “ collateral co-sharers.” It appeared thac, on the death of 
her husband Balwant Singh, Musammat Lado’s name was substituted for his 
in the revenue registers. It was denied by the vendees that Lado was the 
widow of Balwant Singh, and it was a point in dispute whether Balwant 
Singh had or had not pre-deceased his father Desraj. 

The Court of First Instance dismissed the suit on the ground that Lado 
had no right to sue, not being a ** co-sharer,” and Karan Singh had lost the 

• First Appeal No. 98 of 1884, from a decree of Maulvi Sami-ullah Khan, Subordinate 

Judge of Aligarh, dated the 17th Hatch 1884. 
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right of pre-emption by associating with himself a person who was not a 
“ co-sharer,” The Court observed as follows : — 

“ In my opinion, the third point at issue is that which should be tried first* 
Lado’s right of pre-emption cannot be admitted in any way, and she has no 
right whatever.to the property owned by [861] Desraj. It is satisfactorily 
proved by the evidence on the record that Balwant, who is alleged to be the 
husband of Lado, died in the life-time of his father Desraj, hence the Musam- 
mat had no position ; and, assuming that Balwant died after his father, 
Musammat Lado had no proprietary right to the property in the life-time of 
Karan Singh, nor was she a share-holder in the village, nor could she be a 
collateri^l. As to Balwant, it is alleged by the plaintiffs that he died after 
Desraj ; but they do not say that he divided the property. If therefore the 
plaintiffs' own statement were admitted in respect of Balwant, Musammat 
Lado had no right to ancestral property left by Desraj, nor can she be the 
heir of Desraj under the Hindu Law. She is like a stranger, and even if she 
had been a woman whose possession during her life-time could have been 
admitted, she could not have claimed the right of pre-emption, as is evident from 
the case of Vila Kuari v Jagarnath Kuari, Weekly Notes, 1883, p. 177. 
Therefore, w^hen the Musammat is a perfect stranger and has no concern with 
reference to the sold property, Karan Singh too has lost any right which he 
may be supposed to have had, by associating her with himself. In other words, 
when a claim has been brought in the names of two persons, one of whom is a 
* stranger,* it cannot be decreed in the shape in which it has been brought. It 
would be inconsistent with sound principles to dismiss the claim of Lado and 
to maintain the claim of Karan Singh as valid, and to adjudicate upon it. 
This view is supported by the ruling in the case of Bhawani Prasad v. DamrUt 
I. L. R., 5 AIL, 197,” 

The plaintiffs appealed to the High Court. It was contended on their 
behalf, inter aha, that the lower Court had erred in bolding that Lado had no 
right to sue, and that Karan Singh had lost the right of pre-emption by 
joining her as a co-plaintiff. 

Pandit Nand Lai, for the Appellants. 

Pandit Ajudhia Nath, for the Respondents. 

Petheram, C. J. — I think that the appeal must be dismissed. The Judge 
has dismissed the suit upon the ground that one of the plaintiffs is not a 
co-sharer in the village, and had no right to sue. The relief claimed in the plaint 
is a joint one, and one of the plain- [862] tiffs cannot succeed without amending 
the plaint, and striking out the name of the other plaintiff*. The facts upon 
which the judgment of the Judge is founded are as follows : — One of the 
plaintiffs, Musammat Lado, is the widow of one of the co-sharers of the 
village. Her husband at his death was a member of a joint Hindu family; 
his widow, Musammat Lado, therefore, did not succeed to the estate of her 
husband, which was inherited by the other members of the family. She had 
only a right of maintenance out of the estate of her late husband ; she was 
therefore not a co- sharer in the village, and therefore had no right to claim 
pre-emption. She must, for the purposes of this suit, be regarded as a stranger. 

Now, in the plaint, both the plaintiffs allege themselves to be jointly 
interested in the village, and they jointly claimed pre-emption. One of them, 
Musammat Lado, is not entitled to claim pre-emption, and the other plaintiff 
therefore cannot claim pre-emption entirely on his own account without 
amending the plaint. Under a Full Bench ruling of this Court — Damodar 
Das V* Qokal Chand {Ante p, 79) the jilaint cannot be amended at this time 
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of day : with the petition of plaint as it now stands, the plaintiffs cannot 
succeed. The appeal is dismissed with costs. 

Brodhopst, J. — I am of the same opinion. 

• Appeal dismissed. 


NOTES. 

[ See also (1886) 8 All. 462.] 


[ 7 All. 862 ] 

APPELLATE CRIMINAL. 

The 3rd July, 1885. 
Present : 

Mr Justice Straight. 

Queen-Empress 
versus 
Dan Sahai. 


Criminal Procedure Code, s. 288 — Trial before Court of Session — 
Evidence given before committing Magistrate used 
at trial to contradict witnesses. 


Section 288* of the Criminal Procedure Code was never intended to bo used ro as to enable 
a Court trying a cause to take a witness’s deposition bodily from the committing Magistrate’s 
record, and to treat it as evidence before the Court itself. Queen v. Amanulla, 12 B. L, R., 
App., 15, referred to. 

A Judge is bound to put to the witnesses whom ho proposes to contradict by their 
statements made before the committing Magistrate, the whole or such portions of their 
depositions as he intends to rely upon m his decision, so as to afford them an opportunity of 
explaining their meaning, or denying that they had made any such statements, and so forth. 
[ 863 ] In a case in which the Sessions Court had neglected to apply the above rules, 
Straight, J., quashed the conviction. 


In this case two persons naihed Hansi and Dan Sahai were tried by the 
Officiating Sessions Judge of Mainpuri on a charge, under s. 304 of the 
Penal Code, of culpable homicide not amounting to murder. Both the prisoners 
were convicted. In the course of his judgment, the Sessions Judge made 
the following observations : — 

“The statements of the witnesses, Kanahia, Tejraj, and Aman Singh 
differ from those ma^e before the committing Magistrate in omission of Dan 
Sahai and accused’s name. They state that Hansi alone was the assailant of 

the deceased The witnesses have evidently come into this Court with the 

intention of screening Dan Sahai, accused. The statements implicating him, 
made before the committing Magistrate, differ on this point, as already 
mentioned ; but, under s. 288 of the Criminal Procedure Code, I can use the 


• [Sec. 288.- 

Evidence given at preli- 
minary inquiry admissible. 


■The evidence of a witness duly taken in the presence of the accused 
before the committing Magistrate may, in the discretion 
of the presiding Judge, it such witness is produced and examin- 
ed, be treated as evidence in the case.] 
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statements made ii>the Magistrate’s Court, and thereby defeat this conspiracy 
to defeat justice. That Dan Sahai was there I have no doubt. His name has 
been mentioned all along from the very beginning in the magisterial proceed- 
ings, and he made the first report to the Police,” 

The acoused Dan Sahai appealed to the High Court. He was not 
represented. 

The Junior Government Pleader (Bahu Dwatka Nath Banarjt) for the Court. 
Straight, J. — The Judge has quite misunderstood the provisions of 
s. 288 of the Criminal Procedure Code. That section was never intended to be 
used so as to enable a Court trying a cause to take a witness’s deposition 
bodily from the Magistrate’s record, as the Judge has done here, and to treat 
it as evidence before itself ; and I entirely concur in the remarks made on this 
head by Phbar, J., in Queen v. Amanulla, 12 B. L. R., App., 15. At any rate, the 
Judge was bound to put to the witnesses he proposed to contradict by their 
former statements the whole or such portions of their depositions as he 
intended to rely upon in his decision, so as to afford them an opportunity of 
explaining their meaning, or denying that they [8641 had made any such 
statements, and so forth. The course adopted by the Judge was contrary to 
practice, and inconsistent with all the rules regulating the admissibility of 
evidence, and PheaR, J., in the case mentioned above, has pointed out the 
mischief and dangers of such a mode of procedure. 

Under the circumstances I cannot allow the conviction of Dan Sahai to 
stand, and, it being reversed, he is acquitted. 

Conviction quashed. 


NOTES. 

[In (1898) 21 All., Ill, it was held that conviction solely based upon evidence before 
tha commilting magistrate was illegal, though it would be otherwise if there was corroborative 
evidence. In (1906) 28, All., G83 it was held that statements made before the committing 
magistrate but withdrawn in the trial, could be legally admitted as evidence in the case. 
See also 4 C.W. N. 49.] 


( 7 All. 864 ] 

APPELLATE CIVIL. 

The 3rd July, 1886. 

Present : 

Sib W. Comeb Pethebam, Kt., Chief Justice, and 
Mr. Justice Brodhurst. 


Radhey Lai and others Plaintiffs 

versus 

Mahesh Prasad and another Defendants.^ 


Extinguishment of charge — Equitable estoppel. 


An owner of property made a grant therefrom of an annuity, with a proviso that, in case 
of failure to pay the same, the grantee and her heirs should be entitled to take possession Of 
the property. He subsequently mortgaged the same property, by an instrument which set 
out that it was his abaolutel> . After this ho paid the annuity till the death of the grantee, 
whose heir he was. The mortgagees obtained a decree upon their deed, and in execution 


* First Appeal No. 139 of 1884. from a decree of Babu Abiuash 
Subordinate Judge of Allahabad, dated the 24th June 1884. 


Chander Banerji 
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thereof the property was attached and sold, and the decree- holders obtained possession. The 
heirs of the mortgagor sued the decree-holders for recovery of possession and for arrears of 
the annuity, claiming under the terms of the grant. 

Beld that the charge merged and was extinguished, and as the grantor had jirofeasod to 
transfer the property to the mortgagees unincumbered, he was bourid^to give it over to them 
free from incumbrance, and it would not lie in his mouth, nor in the mouths of his heirs, 
to sot up the charge against the mortgagees and their vendees. 

In 1844, one Shaikh Haidar Ali sold certain zamindari property to Sheikh 
Abdullah, the brother of hia wife Musammat Zainab Bibi. As Zainab Bibi's 
dower was due, Abdullah, on the 8th March 1844, executed in her favv ur an 
instrument whereby he promised to pay to her and her heirs, out eff the income 
of the property purchased by him from Haidar Ali, an annuity of Rs. 100 down 
to the year 1862, and, after that year, of Rs. 200. It was stipulated that, in the 
event of failure by the grantor or his heirs to pay the said annuity, the property, 
out of the income [ 868 ] of which it was payable, should become the property 
of the grantee and her heirs, and they should be entitled to obtain possession of 
it. After the execution of this instrument, Abdullah remained in possession of the 
property, and paid the annuity. On the 5th June 1868, he mortgaged the 
property to Mahesh Prasad and Partab Narain, the defendants in the present 
suit, by a deed in which he described it as his absolutely, and made no 
mention of the charge held upon it by Musammat Zainab Bibi. In March 
1873, the mortgagees obtained a decree on their deed against the mortgagor, 
and, in execution thereof, the property was attached and put up for sale, and 
was purchased by the decree -holders themselves, who obtained possession. 
On the 25th May 1878, Musammat Zainab Bibi died, and Sheikh Abdullah 
survived her a few days only. The sons of the latter, who were the nephews 
and heirs of Musammat Zainab Bibi, sold half their rights to one Radhey 
Lai, by a sale-deed, dated the 29th March 1883. 

The present suit was brought by Radhey Lai and the sons of Abdullah to 
recover possession of the property, and for Rs. 1,200 as arrears of the annuity* 
from 1284 to 1289 fasli, claiinifig under the terms of the deed of the 8th 
March 1844. The defendant pleaded {inter aha) that, upon the death of 
Musammat Zainab Bibi, the right to receive the annuity devolved upon the 
grantor and hia heirs, and consequently merged and was extinguished, and 
could not now be enforced. 

The Court of First Instance dismissed the suit on the grounds, first that 
it was barred by limitation, and, secondly, that the charge was extinguished 
when the right to receive the annuity devolved upon Abdullah by inheritance 
from Musammat Zainab Bibi. 

The plaintiffs appealed to the High Court. 

Mr. N. L. Paliologus and Lala Juala Prasad, for the Appellants. 

Mr. W, M. Colvin, Munshi liannman Prasad, and Ram Prasad, and 
Babu Oprokash Chunder Mukarji, for the Respondents. 

Petheram, C.J. — I am of opinion that this appeal must be dismissed. 
The facts are, that one Shaikh Abdullah, being in possession of a certain 
property, made a grant from it of an [ 866 ] annuity to his sister and her 
heirs, with a proviso that, in case of failure to pay the annuity, the grantee 
and her heirs should be entitled to take possession of the property. He paid 
the annuity and kept possession, and subsequently mortgaged the property to 
the present defendants, and, by the terms of the mortgage, declared that the 
property was absolutely his own, and that no other person had any interest 
in it. He remained in possession, and paid the annuity till his sister’s death. 
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He was then her heir, and therefore the whole right to the charge, and the 
right to possession in default of payment, vested in him. 

The charge consequently merged and was extinguished, and as he had 
previously professed to transfer the property to the defendants uniricumbered, 
he was bound to give it over free from incumbrance. The charge having been 
extinguished in his hands, he then had what he professed to have at the time 
when he executed the mortgage, and it would not lie in his mouth, nor in 
mouths of his two sons, to say that the charge was still existing, and could 
be set up against the mortgagees and their vendees. This would amount to 
taking advantage of his own fraud — a course which no Court of law would 
allow for a moment. I am therefore of opinion that the Subordinate Judge 
was right, and that the appeal must be dismissed with costs. 

Brodhurst, J. — I am of the same opinion. 

Appeal dismissed. 


I 7 All. 866] 

FULL BENCH. 

The 4th July, 1885. 

Present : 

Sir W. Comer Petheram. Kt.. Chief Justice, Mr. Justice 
Straight, Mr. Justice Brodhurst and mr. Justice Tyrrell. 


Abadi Husain Plaintiff 

versus 

Jurawan Lai and others Defendants.’* 


Landholder and tenayit — Transfer of “ right of occupancy ” — Lease — Mortgage 

— “ Zar-i-peshgi" lease — Act XII of 1881 (N-W. P. Bent Act), ss. 8, 9. 

The occupancy- tenants of certain land executed a zar-x-peshgi lease in favour of certain 
persons, by which, in consideration of a sum of money, it was agreed that the latter should 
have the right of occupying and cultivating the [867] occupancy-holding as tenants for a 
term of years at a nominal rent. In pursuance of this agreement, those persons obtained 
possession. The zamindar thereupon brought a suit against them for ejectment, and to have 
the zar^i-^pesligi lease set aside. 

Held by the Full Bench that the zar-i-peshgi lease was a transfer of occupancy-rights^ 
within the meaning of s. 9 of the N.- W. P. Rent Act (Jill of 1881), and was therefore 
invalid. 

Per Petheram, C. J. — A right of occupancy means nothing but the right to live on 
and cultivate land as one's own. 

Per Straight, J. — The last sentence of s. 8 of the Rent Act should not bo read as 
declaring that any occupancy-tenant may sub-let his land, but that the scope of the proviso 
is limited to tenants who actually occupy or cultivate land under a written lease, without 
having acquired a right of occupancy. Haji Hidayatulah v. Ram Niivaz Rax, Weekly Notes, 
1882, p. 80, referred to. 

The ocoupaacy-tenants of certain land, by name Pirthi and Bhabhuti, execut- 
ed the following instrument in respect of their holding in favour of three 
persons, named Jurawan Lai, Maniok Chand and Bam Charan : — 

“ We, Pirthi and Bhabhuti do hereby declare that seven plots of 

field, nu mb ere d 71, 72, 79, 80, 82, 86 and 88, containing nine bighas and 

• Second Appeal No. 960 of 1884, from a decree of Pandit Jagat Naraiu, Subordinate 
Judge of Farakhabad, dated the I4th April 1884, reversing a decree of Maulvi Munir-ud- 
dinAhmadf Munsif of Kanauj, dated the 19th December 1883. 
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seventeen biswas of land, and paying a yearly rent of Es. 70, in mauza 

Usufpur Bhagwan, are held by us from Abadi Husain, and that we, having 
taken Rs. 500 in advance {peshgi), have leased the said fields for cultivation, 
and given possession of them to Jurawan Lai, Manick Ohand and Ram Charan, 
for twenty-two years, from 1291 fasli to 1313 fasli, with this detail, that half 
of them are given to Jurawan Lai and half to Manick Chand and Ram Charan. 
The said persons can either cultivate themselves or give the land to others for 
cultivation. After paying the rent due to the zamindar, they may appro- 
priate the profits. After the expiration of the twenty-two years, the said 
persons shall surrender the caltivatory holding, and we shall not claim profits, 
nor shall the said persons have any claim in respect of the amount advanced 
{zar-i-peshgi) after the expiration of the said term. We have received the 
money as detailed below — half from Jurawan Lai and half from Manick Chand 
and Ram Charan. We have therefore executed this deed of thika^ that it 
may be an authority, and be of use when needed.” 

[868] This document was dated the 29th March 1883, and was registered 
on the 17th April 1883. 

Abadi Husain, the zamindar, brought the present suit against the tenants 
and the persons in whose favour the above document was executed, to have 
the document set aside, and the latter persons ejected from the land. It was 
contended on his behalf that the document created a usufructuary mortgage 
of the land, and such a transfer was void under s. 9 of the N.-W. P. Rent 
Act, XII of 1881. For the defendants it was contended that the document 
created a lease only of the land, and such a lease was not a transfer within 
the meaning of s. 9. The Court of First Instance held that the document 
created a usufructuary mortgage, and that the transfer was void under s. 9, 
and gave the plaintiff a decree, setting aside the document, and ejecting the 
transferees. The Lowe) Appellate Court, on appeal by the defendants, held 
that the document created a lease only of the land, and that the transfer was 
not void under s. 9, The Court therefore dismissed the suit. 

The plaintiff appealed to the High Court. The appeal came for disposal 
before Petheram, C. J. and STRAIGHT,!., wdio referred it to the Full Bench 
for determination. 

Pandit Ajudhia Nath and Babu Jogmdro Nath Ghaudhri, for the 
Appellant. 

Mr. T. Conlan, Munshi IJanumaii Prasad, and Pandit Bishambar Nath, 
for the Respondents. 

The following judgments were delivered by the Full Bench : — 

Petheram, C.J. — I am of opinion that this appeal should he allowed. 
The plaintiff is the zamindar of the village, and some of the defendants had 
an occupancy-holding in the village. They executed a document in favour of 
the other defendants, by which, in consideration of a particular sum of money, 
it was agreed that the latter should have the right of occupying and cultivat- 
ing as tenants for a term of years at a nominal rent. In pursuance of this 
agreement, the original occupancy-tenants went out, and the persons who had 
advanced the money and taken the zar-t-peshgt lease, took possession, and 
are now in occupation and cultivation of the holding, either by themselves or 
through their servants. The zamindar now sues them for ejectment, alleging 
that they [ 869 ] are not his tenants. The defendants plead that they have the 
same right as the original occupancy-tenants had. The question is, whether 
the zar-i-peshgi lease has given the defendants such a right, and whether the 
zamindar is entitled to object to that transaction. 
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The defcerrai nation of this question depends on s. 9 of the Rent Act which 
provides that no right of occupancy, other than the right of tenants at fixed 
rates, “ shall be transferable in execution of a decree, or otherwise than by 
voluntary transfer between persons in favour of whom, as oo-sha*rers, such 
right originally arose, or who have become by succession co-sharers therein.’* 
The persons now in possession were not co-sharers with the persons from whom 
they obtained possession, so that the transfer to them cannot be considered a 
voluntary transfer between persons in favour of whom, as co-sharers, such right 
originally arose.” The question comes to this : — Is this transaction the trans- 
fer of a right of occupancy ? And first — What does a right of occupancy mean ? 

I understand it to mean nothing but the right to live on and cultivate the 
land as one’s own. That is what the original tenants possessed, and they 
have sold this right to live on the land for twenty years. I cannot follow 
the contention that this is not a transfer of the right of occupancy. It is 
a sale of that right, and therefore it is a transfer, and is prohibited by s. 9 of 
the Rent Act. No interest therefore passed under the transaction, and the persons, 
now in possession have no right, and are trespassers against the plaintiff, who 
is entitled to eject them. I am therefore of opinion that the appeal must be 
allowed with costs, and the decree of the first Court restored. 

Straight, J. — I am of the same opinion. 1 am by no means sure that 
the Court was wrong in holding that the document by which the sum of 
Rs. 600 was advanced, and the lenders placed in possession of the holding, was a 
mortgage in the sense of cl. (tf), s. 58 of the Transfer of Property Act, It may, 
however, be more convenient to regard it as a lease in the sense of s. 105, 
which defines a lease of immoveable property as a “ transfer of a right to enjoy 
such property under certain special conditions,” so that, however the matter is 
looked at, the transaction was a “transfer, ”[ 870 ] and must be considered a trans- 
fer of a right of occupancy ; or, in other words, of a right to occupy the land in 
suit. Two rulings have been cited by the learned Pandit for the respondent. One 
bf these is the case of IlajiHidayatullah v. Ram Nitvaz Baiy Weekly Notes, 1882, 
p. 80, in which it was held by the late Chief Justice and OLDFIELD, J., that 
a zar-i-peshgt lease in perpetuity was not a transfer within the meaning of s. 9 
of Act XVIIl of 1873, the N.-W. P, Rent Act then in force. It must, however, 
be remembered that the learned Judges who decided that case had not 
the provisions of the Transfer of Property Act {IV of 1882) to assist them by 
analogy. I confess that, looking at the terms of the judgment in that case, it 
appears to me that the learned Judges somewhat misapprehended the meaning 
of s. 8 of the Rent Act. 1 do not read the last sentence of that section as 
declaring that any occupancy-tenant may sub-let his land, but that the scope of 
the proviso is limited to tenants who actually occupy or cultivate land under a 
written lease, without having acquired a right of occupancy. In regard to a later 
unreported case, which was also referred to by the learned Pandit, and which 
was decided by OLDFIELD and TYRRELL, JJ., I can only say that, looking at the 
provisions of the Transfer of Property Act which I have mentioned, I am not 
able to concur in that ruling. Under all the circumstances, I am of opinion 
that this appeal should be decreed with costs, and the decree of the first Court 
restored. 

Brodhurst, J. — I concur in the judgment of the learned Chief Justice. 

Tyrrell, J. — Without entering upon the discussion of the question whether 
the interest in immoveable property, which is described in the first paragraph of 
s, 8 of the Rent Act, and known as a right of occupancy,” is the same interest 
as a right to the occupation of land referred to in the last paragraph of the same 
section, I ooncu^ In the opinion that the document in question in the present 
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case was unquestionably one whicb operated as a "transfer,” within the 
meaning of s, 9. 


NOTES. 

[ In (1893) 15 All., 219 F.B., it was held that an ex-proprictary tenant can sub-let, in 
whole or in part, his occupancy-holding and that sub-letting is not prohibited by s. 9 of 
Act XII of 1881. 

This decision was followed in (1903) 26 All , 78. 

But in (1891) 13 All., 403, it was held that both the mortgagees of an occupancy -hold- 
ing were wrong-doers and that the one cannot sue the other in ejectment. } 

[871 J The ‘ith July, 1885. 

Present : 

Sir W. Comer Pethpjram, Kt., Chief Justice, Mr. Justice 
Straight, Mr. Justice Pkodhurst, and Mr. Justice Tyrrell. 

Ishri Prasad 
versus 
Sham Lai. 

Criminal Procedure Code, ss. 195, 476 — “ Sanction '' — “ Cornjylaint." 

On the 2nd August 1884. a Munsif, who was of opinion that in the course of a suit which 
had been tried before him, certain persons had committed offences under ss. 193, 463 and 471 
of the Penal Code, and that the prosecution of the.se persons was desirable, made an order 
which he described as passed under s. 643 of the Civil Procedure Code, and in which he 
directed that the accused should be sent to the Magistrate, and that the Magistrate should 
inquire into the matter. In May 1885, upon an application by one of the accused to the 
District Court to “ revoke the sanction for prosecution granted by the Munsif,'’ it was 
contended that the “ sanction ” had expired on the 2nd February 1885 and had ceased to 
have effect. 

Held, by the Full Bench that the Murisif’s order, whotlior it was or w-as not a sanction, 
was a sutficient “ complaint ” within the meaning of s. 195 of the Criminal Procedure Code, 
and that the limitation period prescribed by that section was not applicable to the case. 

Per PeTHERAM, C. j., and STRAIGHT, J. — That considering that s. 643 of the Civil Pro- 
cedure Code was closely similar to s. 476 of the Criminal Procedure Code, the Munaif’s 
order m ight be taken as having been passed under the latter section. 

Also per PETHERAM, C.J., and STRAIGHT, J. — The words in s. 195 of the Criminal 
Procedure Code, “except with the previous sanction or on the complaint of the public servant 
concerned,” must be read in connection with s. 476, which was enacted with the object of 
avoiding the inconvenience which might be caused if a Munsif, or a Subordinate Judge, or a 
Judge, were obliged to appear before a Magistrate and make a complaint on oath, like an ordi- 
nary complainant, in order to lay the foundation for a prosecution. The language of s. 476 
indicates that where a Court is acting under s. 195, a complaint in the strict sense of the 
Code is not required, and that the procedure therein laid down constitutes the “complaint” 
mentioned in s. 195. 

The facts of this case were as follows: — The Munsif of Jalesar, on the 2nd 
August 1884, after recording a proceeding, in which he expressed his opinion 
that one Ishri Prasad, the plaintiff in a suit decided by him, had given false 
evidence, and had dishonestly used as genuine a forged document, and that 
certain witnesses produced by Ishri Prasad had given false evidence, and that 
one of such witnesses had committed forgery, made the following order 
** That the case be entered in the miscellaneous register under s. 643 of Act XIV 
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of 1882 , and Ishri Prasad, for punishment under ss. 193 , 463 , and 471 of the 
Indiaa Penal Code, Tulshi Bam and Kamlapat for punishment under s. 193 of 
the [ 872 ] Indian Penal Code, and Sobha Bam patwari for punishment under 
S8. 193 and 463 of the Indian Penal Code, together with a copy of the proceeding 
of this Court, *be sent to the Magistrate of Etah. A bail of Bs, 400 was asked 
for from Ishri Prasad, and a bail of Bs. 100 from each of Tulshi Bam, Kamla- 
pat, and Sobha Bam, but they did not give it ; hence the criminals in custody 
of the Jalesar police should be sent to the Magistrate of Etah. The Magis- 
trate may also be requested to send for the evidence mentioned below for inquiry 
and finding on the aforesaid charges, and whatever proof is required the Court 
may be? informed in respect thereof, and it will send it.” On the 8th Septem- 
ber 1884, Ishri Prasad applied to the District Court to revoke the “sanction for 
prosecution granted by the Munsif under s. 195 of the Criminal Procedure Code.” 
At the hearing of the application by the District Judge, it was contended for 
the applicant that the “ sanction ” expired on the 2nd February 1885, and had 
ceased to have effect. On the 27th May 1885, the District Judge rejected the 
application, holding tliat the Munsif did not merely sanction the prosecution, 
but himself instituted the complaint, and that s. 195 did not limit the period 
within which “complaints,” as distinguished from “ sanctions,” should be made. 
Ishri Prasad subsequently received a summons from the Deputy Magistrate of 
Etah, to appear before the Court for inquiry into the charges preferred against 
him. He then applied to the High Court to revise the order of the District 
Judge and of the Munsif on the following grounds : — “ (l) because the sanction 
given by the Munsif has expired ; (2) because the Munsif held no preliminary 
inquiry as he was bound to do under the law ; (3) because on the facts the 
sanction is improper.” 

The application was made before the Full Bench. 

Mr. 0. Dillon, for the Applicant. 

Mr. J. Niblctt, for the Opposite Party. 

The following judgments were delivered by the Full J3ench : — 

Straight, J. — The question raised by this reference is, whether the terras of 
the order of the Munsif which was passed on the 2nd August 1884, amounted to 
a “ sanction ” or to a “ complaint ” under s. 195 of the Criminal Procedure Code. 
It seems that in [ 873 ] the course of a suit which had been heard before him, 
and which had closed, the Munsif was of opinion that certain persons had 
committed offences under ss. 193, 463, and 471 of the Penal Code, and, having 
all the materials before him, ho came to the conclusion that a prosecution 
should be instituted. He accordingly directed that they should be sent to 
the Magistrate of Etah under bail, and the Magistrate should inquire into 
the matter. 

It is said on behalf of the persons prosecuted that the Munsif 's order 
was a “ sanction ” and not a “complaint” under s. 195 of the Criminal 
Procedure Code. Dpon this point I may observe that every such order must 
in a sense be a sanction, because it implies that the Judge wishes and 
authorizes that a prosecution should take place. The law does not require 
that the sanction should be expressed in any special terms. It need not 
(though it is desirable that it should) expressly name the person at whom it 
is directed so long as its meaning and intention are clearly shown. It does 
not appear to me that the order in the present case must necessarily be 
construed to be a sanction within the meaning of s. 195. The question then 
arises whether or not the order amounted to a “ complaint.’* During the 
argument 1 intimated my opinion that the words in s. 195 — “ except with 
the previous sanction or on the complaint of the public servant concerned — 
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must be read in connection with s. 476, and s. 476 affords a clear indication 
of what was contemplated by the Legislature regarding the nature of the 
complaint of a Civil Court under s. 195. It is easy to imagine the incon- 
venience which might be caused if a Munsif, or a Subordinate Judge, or a 
Judge were obliged to appear before a Magistrate and make *a complaint on 
oath in order to lay the foundation for a prosecution, and for this reason the 
Legislature thought it desirable that the procedure to be followed in case of 
complaint by a Court should be different from that which has to be observed 
by an ordinary complainant. Section 476 is in the following terms : — “ When 
any Civil, Criminal, or Revenue Court is of opinion that there is ground for 
inquiring into any offence referred to in s. 195, and committed bef«ro it or 
brought under its notice in the course of a judicial proceeding, such Court, 
after making any preliminary inquiry that may be necessary, may send the case 
1874] for inquiry or trial to the nearest Magistrate of the first class, and may 
send the accused in custody or take sufficient security for his appearance 
before such Magistrate, and may bind over any person to appear and give 
evidence on such inquiry or trial.” In the first place, there is here a distinct 
reference to s. 195, and therefore a complaint under that section must be 
shaped according to the provisions of s. 476. The Munsif in the present case 
did comply with those provisions. It is true that he refers to s. 643 of the 
Civil Procedure Code, but I think that this circumstance is of no groat 
importance; and that, considering that s. 643 of the Civil Procedure Code is 
closely similar to s. 476, the order may be taken as having been passed under 
the latter section ; and, looking at the matter in this way, I think that the 
Munsif's order, whether it was or was not a sanction, was a sufficient 
“ complaint,” and satisfied the requirements of the law under ss, 195 and 476. 
In my opinion the language of such last-mentioned section indicates that 
where a Court is acting under s. 195, a complaint in the strict sense of the 
Code is not required, and that the procedure therein laid down constitutes the 
complaint mentioned in s. 195. This being so, there is nothing to prevent 
the prosecution being proceeded with, and the Magistrate, with reference to the 
last paragraph of s. 476, should entertain and dispose of the matter. 

Petheram, C.J. — I am of the same opinion. 

Brodhurst, J. — The grounds for revision are, in my opinion, invalid. 
The Munsif’s proceedings were taken under s. 643 of the Civil Procedure Code ; 
no inquiry other than was made was required by law ; and the limitation 
period referred to by s. 195 of the Criminal Procedure Code does not apj)ly to 
this case. 

The case would in all probability have been decided long ago, had it not 
been for the delay that occurred in the Judge’s Court in disposing of the 
petitioner’s application. 

The District Judge's view of the law is correct, and his order is a proper 
one. I would reject the application. 

Tyrrell, J. — Chapter XV of the Criminal Procedure Code lays down rules 
governing proceedings in prosecutions. Part B prescribes the “ conditions 
requisite for initiation of proceedings.” [878] Section 191 gives the general 
rule that “ any ” offence may come to the cognizance of the Criminal Court: 
(a) by complaint of individuals, (5) by police report, (c) or by other informations. 
But this rule is specially limited by s. 195, whicli prohibits the prosecution of 
certain specified offences, except (a) on the complaint of certain Courts, or (b) 
on sanction given to individuals by such Courts. In the latter case, the 
individual would proceed to lay his complaint under s. 191 ; in the other case, 
the Court contemplated by b.'195 would take action by way of “complaint,” 
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and the procedure to be followed by such Court is prescribed in Chapter XXV, 
s. 476, referred to by my learned brother STRAIGHT. 

NOTES. 

[ I. For the, distinction between sanction granted and complaint lodged by court, see 
(1888) 13 Bom., 109 : (1907) 17 M.L.J.. 584 F.B. ; 31 Mad., 140 F.B. ; 26 Mad., 98. 

II. As regards whether the order passed under s.''47C is capable of being revised by the 
High Court under s. 439, there has been a conflict of opinion . 

The following oases held there was no revision : — (1903) 26 All., 249 F.B. ; (1902) 26 
Mad., 98 F.B. ; (1904) 31 Cal., 664. 

The contrary decisions are : — (1901) 23 All., 249 ; (1897) 21 Mad., 124 ; (1892) 20 Cal., 
349 ; (1982) 26 Bom.. 785; (1905) 29 Mad., 100 ; (1907) 31 Mad., 140 F.B. ; (1908) 32 Mad., 
49 F.B. ; (1909) 19 H.L.J., 766 F.B. ] 
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The 4th July, 1885. 

Pbesent : 

Sib W. Comeb Pethebam, Kt., Chief Justice, Mb. Justice Stbaight 
Mr. Justice Brodhurst, and Mr. Justice Tyrrell 

Surta and others Petitioners 

versus 

Ganga and others Opposite Parties." 

Civil Procedure Cadet s. 206 — Order amending decree — High 
Court's powers of revision, 

A District Judge, by an order passed under s. 206 of the Civil Procedure Code, altered a 
dooree passed by his predecessor in the terms, “ I dismiss the appeal,” to read ” I accept 
the appeal,” on the ground that his predecessor had obviously meant to say ho accepted the 
appeal, and that the decree as it stood failed to give efiect to the judgment. 

Held by the Full Bench that an order i^assed under s. 206 of the Civil Procedure Code 
constituted an adjudication separate from that concluded by a decree under the Code passed 
after the parties had been heard and evidence taken, and that the order in the present case 
was therefore a separate adjudication, and was not appealable under s. 588. Also that, in 
saying that by ” dismiss,” his predecessor had meant ” decree,” the Judge had altered 
the decree in a manner not w^arrarited by the terms of s. 206, that he had therefore exercised 
his jurisdiction “ illegally and with material irregularity,” within the meaning of s. 622 of 
the Code, and that the High Court was consequently oompeteut to reverse his order. 

The judgment of OLDFIEr-D, J., anie^ p. 412, reversed and that of MahmoOD, J., 
antCi p. 412, ariirmod. 

This was an application by the plaintiffs in a suit, for revision, under s. 622 of 
the Civil Procedure Code, of an order amending the appellate decree in the suit 
passed by the District Judge of Saharanpur. The application was beard by 
Oldfield and Mah-[876]mood, JJ.,and the facts of the case, and thejudgments 
of the learned Judges, will be found reported at p. 411, ante. Their Lordships 
differed in opinion, OLDFIELD, J., holding that the application should be 
dismissed, on the ground that the Court had no jurisdiction to entertain it, 
and Mahmood, J., holding that it should be allowed. An appeal was preferred 
by the applicants to the Full Court, from the judgment of OLDFIELD, J., under 
s. 10 of the Letters Patent for the N.-W. Provinces. 

Pandit Ajudhia Nath and Munshi Kashi Prasad^ for the Appellants. 

Babu Ram Das Chakarbati and Munshi Bam Prasad^ for the Respondents. 

** Appeal No, 1 of 1886, under a. 10, Letters Patent. 
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The following judgments were delivered by the Full Bench 
Petheram, C.J. — For the reasons stated in the judgment of Mr. Justice 
MahmooD, I am of opinion that this application must be allowed with costs. 

Straight, Bpodhurst, and Tyrrell, JJ., concurred. 


NOTES. 

[ This la the Full Bench decision on (1885) 7 411. 

On the same principle, it was held ni (1900) 28 Cal., 177, that there is no remedy, ex- 
cept by Revision, in respect of an order passed under a. 200 C. P. C. So also in (1892) 14 
All., 226 P.B., it was held that there was no appeal under s. 10 Letters Patent in respect of an 
order made by one only of the Judges, directing amendment of a decree pab‘^o<> by himself 
and another forming a Division Bench. 

So also (188 6) 8 All.. 519 ; (1887) 10 AIL, SL; (1892) 16 Mad., 424.] 

[ 7 All. 876 ] 

The 4th July, 18R5. 

Present : 

Sib W. Comer Pethekam, Kt., Chief Justice, Mr. Justice Straight, 
Mr. Justice Brodhdrst, and Mr. Justice Tyrrell. 

Raghunath Das Petitioner 

versus 

Raj Kumar Opposite Party. 

Civil Procedure Code, ss. 2Cfh, 622 — Older amending decree in respect of 
court-fee in pre-emption suit —High Court's powers of revision. 

An order as to costs, contained in a decree for pre-emption, directed that the pleader’s 
fees should bo calculated with reference to the value of the claim as set forth in the plaint. 
Subsequently the Court, professing to act under s. 206 of the Civil Procedure Code, passed an 
order directing the amendment of the decree by calculating the pleader’s fees upon the 
actual value of the property. 

Held by the Full Bench that the alteration of the decree was improper, and was not an 
amendment of the kind authorized by s. 206 of the Civil Procedure Code. 

An order passed under s. 206 amending a decree is a sepir.ite adjudication, and is not 
merely a part of the origin. il decree, and such an order is not appealable under s. 588 of the 
Code. Such an order, therefore, can be revised by the High Court, under s. 622. 

The judgment of OLDFIELD, J., (Aw/e, p, 277) reversed, and that of MAHMOOD, J. 
(Ante, p. 278) affirmed. 

[877] In this case, a decree in a suit to enforce a right of pre-emption was 
passed by the Subordinate Judge of Bareilly on the 24th March 1884, and 
the order contained in that decree as to costs directed that the pleader's fees 
should be calculated with reference to the value of the^ claim as set forth in 
the plaint. On the 18th April 1884. the defendant applied to the Court to 
amend its decree in regard to costs, on the ground that the pleader's fees should 
be calculated with reference to the actual value of the property to which the 
suit related. On the 6th May 1884, the Court passed an order as follows : — 
** In pre-emption cases, fees should be calculated upon the actual value of the 
property, and not upon any other value. In preparing this decree, the value 
of the property was not regarded, and fees were computed on the amount of 
the claim. The decree should be corrected, and it is therefore ordered that the 
original decree be amended, and after the copy thereof has been amended, it 
may be returned to the applicant." 

^ Appeal No.‘ 3 of 1886, under s. 10, Letters Patent. 
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The defendant applied for revision of this order to the High Court. It 
was contended that the pleader’s fees had been wrongly computed with reference 
to the actual value of the property, and that the amendment of the decree by 
the lower Court was not an amendment of the kind authorized by d. 206 of the 
CJivil Procedure Cbde. 

The application came for hearing before OLDFIELD and MahMOOD, *TJ. 
The former learned Judge was of opinion that the High Court had no power to 
revise the order of the lower Court in this case, and that the application should 
therefore be dismissed. MaHMOOD, J., on the other hand, was of opinion that 
the Court was competent to revise the order, and that the order was not justi- 
fied by the provisions of s, 206 of the Civil Procedure Code, and should be set 
aside as ultra vires. The judgments of their Lordships will be found reported 
at p. 277, a7ite. 

Under s. 10 of the Letters Patent for the High Court, N.-W. Provinces, 
the applicant appealed to the Full Court from the judgment of OLDFIELD, J., on 
the ground that the order of the Subordinate Judge was open to revision by 
the High Court, and that it ought to bo revised. 

[878] Babu Dwarka Nath Banarji for the Appellant. 

Munshi Sukh Barn for the Eespondent. 

The Full Bench (Petheram, C. J., and Straight, Brodhurst and 
Tyrrell, J.l.,) concurring with the judgment of MaHMOOD, J., allowed the 
application with costs to the petitioner. 
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The ()th July, 1885. 

Present : 

Sia W. CoMEK Petheram, Kt,, Chief Justice, Mr. Justice Straight, 
Mr Justice Brodhurst, and Mr. Justice Tyrrell. 


.Thinguri Tewari and others Plaintiffs 

versus 

Durga and others Defendants.'’" 


Act XVIIJ of 1H7S (N.-W. P. Bent Act), s. 9 — Sale oj occupancy -rights with 
^/ 7 w?«da?’.s consent - - Acceptance oJ rent by jamindar from vendees — Act 
IX of 1872 (Contract Act), ss. 2, 23 — Estoppel — Act 1 of 1872 
(Evidejice Act), ss. lid, 126. 

Under a deed dated in the occupancy-tenants of land in a village sold their occu- 

pancy rights, and the "larnindars thereupon instituted a suit for a declaration that the sala 
deed was invalid under s. 9 of Xet XVlIl of 1873 (the N.-W. P. Rent Act in force in 1879), 
and for cjectmei^ t ol the vendees, who had obtained possession of the land. It was found 
that the 7 .amindiirs had consented to the sale to the vendees, and received from them arrears 
of rent due on the holding by the vendors, and bad recognized them as tenants. 

^Appeal No, 4 uf 1886, under s. lU, Letters Patent, 
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Betd by the Full Bench that the Bale-deed was invalid with reference to the provisione 
of 86. 2 and 23* of the Contract Act, inasmuch as its object was the transfer of occupancy- 
rights, which was prohibited by s. 9 of Act XVIII of 1873. 

Held also, thats. 115 of the Evidence Act implies that no declaration, act, or omission 
will amount to an estoppel, unless it has caused the person whom if? concerns to alter his 
position, and to do this he must both believe in the facts stated or suggested by it, and must 
act upon such belief ; that in the present case it could not be said that the veiidoea were 
misled by the fact that the zamiiidars were consenting parties to the sale-deed ; that they 
could not plead ignorance that the deed was unlawful and void ; that it had not been shown 
that they acted upon the zamindars’ agreement to take no action, so as to alter their position 
with reference to the laud ; and that, under these circumstances, the zamindfars were not 
estopped from maintaining that the sale-deed was invalid. 

Held also that the zamindars having accepted the vendees as tenants and taken rent 
from them, a tenancy was thereby constituted under the Rent Law ; that the vendees were 
therefore not trespassers ; and that oherefore the question as to ejectment did not fall within 
the jurisdiction of the Civil Court, 

The judgment of OLDFIELD, J., {ante, p, 515) reversed, and that of Mahmood, J., 
[ante, p. 5X2) affirmed. 

[879] Under a deed dated the 5th July 1879, Gopal and Jai Ram, the 
occupancy-tenants of certain land in a village called Shikaripur, sold their 
rights to Durga and Mahadao, the defendants in this suit, for Rs. 700. The 
present suit was brought by the zamindars of the village, in July 1883, for a 
declaration that the sale-deed was invalid under s. 9 of Act XVIII of 1873 (the 
N.-W.P. Rent Act in force in 1879), and for ejectment of the vendees, who 
had obtained possession of the land. 

The Court of First Instance (Munsif of Benares) dismissed the suit, on the 
ground that the plaintiffs had consented to the sale, and had recognized the 
vendees as tenants by accepting rent from them, and that Act XVIII of 1873 
did not prohibit a sale of occupancy-rights made with the consent of the land- 
lord. On appeal by the plaintiffs, the District Judge of Benares reversed the 
Munsif ‘s decision, and decreed the claim. He did not, however, record any 
definite finding as to whet her or not the plaintids had consented to or acquiesced 
in the sale. The defendants appealed to the High Court. Tlie Court (Oldfield 
and Mahmood, JJ.) remitted issues for trial by the Lower Appellate Court, and 
from the findings upon those issues, it appeared that the plaintiffs had consented 
to the alienation, and had recognized the defendants as tenants. 

On the case coming agam before the Court, Oldfield, J., was of opinion 
that the decree of the Lower Appellate Court should be reversed, and that of the 
first Court restored, dismissing the suit with all costs. MahmooD, J., on the 
other hand, was of opinion that the decree of the Lower Appellate Court should 
be upheld so far as it declared the sale-deed to be void, and that the suit should 
be dismissed so far as the claim for ejectment was concerned, leaving the 
plaintiffs to their proper remedy in the Revenue Court. The judgments of 
their Lordships will be found reported at pp. 5 12 and 515 , ante . The plaintiffs 

What considerations and * ISec. 23 The consideration or object of an agreement 

objects are lawful and is lawful, unless 
what not. 

it is forbidden by law ; or 

is of such a naturqthat, if permitted, it would defeat the provisions of any law ; or 

is fraudulent ; or 

involves or implies injury to the person or property of another ; or 

the Court regards it as immoral or opposed to public policy. 

In each of those cases, the consideration or object of an agreeinont is said to be unlaw* 
|ul« Every agreement of which’ the object or consideration is unlawful, is void.] 
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appealed, under s. 10 of fehe Letters Patent, to the Full Court, from th> judg* 
ment of Oldfield, J. 

Munshi Hanuman Prasad and Lala Juala Prasddt for the Appellants. 
Lala Lalta Prasad, for the Eespondents. 

[880] The following judgment was delivered by the Full Bench : — 
Petheram, C. J., Straight, Brodhurst, and Tyrrell, JJ. — The order 

we propose to pass in this case is that proposed by Mr. Justice Mahmood, 
namely, '* that the decree of the Lower Appellate Court should be upheld so far 
as it declares the sale-deed to be void, and that the suit should be dismissed so 
far as the olaira for ejectment is concerned, leaving the plaintiff to his proper 
remedy in the Revenue Court.’' 

The reasons for this order have been so fully explained in the judgment of 
Mr. Justice Mahmood, that it is unnecessary for us to say more than that we 
agree with him. 


NOTES. 

[ See also (1893) 15 AIL, 219 F.B. ; (1890) 19 Bom., 374.] 


[ 7 All. 880] 

The 6th July, 1886. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Straioht, 
Mr. Justice Brodhurst, and Mr. Justice Tyrrell. 

Sheobaran Defendant 

versus 

Bhairo Prasad and others Plaintiff’s.' 

Landholder and tenant — Suit by landholder for declaration of right to take 
land from occupancy -tenant for cultivation of indigo — Wajib-ul-arz — 

Act 1 of 1877, Specific Relief Act, s. 42. 

The zamindars of a village sued an occupancy-tenant for a declaration of their right to 
maintain a custom which was thus recorded in the zvajib-ul-arz . — “ when necessary, one or 
two bighas out of the tenants ’ lands are taken with their consent (ba Jehushi) for sowing 
indigo. Upon the basis of this entry, they claimed to be entitled to take a portion of the 
occupancy -holding at a certain period of the year, for the purpose of cultivating indigo. 

Held by the Full Bench that the word kkiishi ” used in the wajib-ul-arz indicated that 
the land was only to be taken with the ot'icupancy-tenant’s consent, ^And the document created 
no right of the nature alleged, namely, to take the land despite the tenant. 

Per Tyrrell, J —That the suit was not maintainable under the special provisiong of 
Specific Relief Act (I of 1877). 

The plaintiffs in this case, Bhairo Prasad Singh and Bageshar Singh, the 
zamiudars of a village named Pipri, claimed a declaration of their right to take 
a portion of the cultivatory holdings of the tenants of the village for sowing 
indigo. The claim was basetl on custom. The defendant, by caste a Lunia, was 
ail occMipaiU'V iinn!. *4 b nnl i-. villM.p».c> Tt apja-ared Ui^t the phiintiff’s had 

♦ Second Appeal No lUl of 1SS4, from a decree of G. J. Nicholls, E^q., (jfig. District 
Judge of Aifimigarh, duud the I2th June 18S4, afhrming a decree oX Kazi Muhammad Wais 
S>1 dated the 20th March 1884. 
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[881] sown a part of his land with indigo seed, whereupon he had instituted 
proceedings against them in the Revenue Court, alleging illegal ejectment, and 
claiming to recover possession of the land ; and that he had, on the 17th 
September 1"883, obtained a decree for possession. 

The plaintiffs produced in evidence of the custom the sixth clause of the 
fourth chapter of the wajib~ul~ai z of the village, framed in or about the year 
1870. The chapter was entitled “Rights of the tenants in general,” and the 
clause was headed “ Dues received by the proprietors of the village from the 
cultivating and non-cultivating tenants.” It was in the following terms : — 

In this mahal, all the cultivating and non-cultivating tenants render 
services to us (zamindars) according to the custom of the country. Excepting 
Brahman and Chhatri tenants, all the cultivating tenants of low castes, 
Chamars and others, give one jdough man with a plough and bullocks in Asarb, 
and one in Kartik, and each tenant gives one basket of chaff. Those tenants 
who have sugarcane mills, give daily one pitcher of sugarcane. When necessary, 
one Of two bighas out of the tenants' Lands are taken with their consent (ba kbushi) 
for sowing indigo," 

When the wajib-ul-arz was attested, the tenants were not present, and 
this gave rise to a case for the correction of the wajib-ul-arz between the 
zamindars and some of the tenants. This was decided by the Settlement 
Officer, by an order, dated the 23rd May 1H72, which maintained the wording 
of the wajih-uUarz (sixth clause) in respect to the ploughing of the land and 
cultivation of indigo. 


The Court of First Instance decreed the claim. On appeal by the defendant, 
the Lower Appellate Court affirmed the decree. In reference tothe sixth clause 
of the wajih-uUarz, above sot out, the Court made the following observations : — 
“ It is argued that the meaning of this passage is that, in this village (or 
pargana) it frequently, very generally, happens that, with the permission of 
the tenant, a zamindar takes up a small portion of an occupancy as well as of 
a non-occupancy ryot’s land to sow indigo, etc. From this it is argued that 
the tenant can, when he likes, refuse permission, that, if the r>ot pleases, he 
can stop [882] the zamindar and upset all his plans, prospects, and arrange- 
ments, and that the latter has no right to take the land. This custom is entered 
solemnly in the wajih-uL-arz, in the official record of village rights andcustoins. 
Such a meaning has never before been attached to the passage, and if this had 
been the true state of affairs, it was ridiculous to enter anything whatever 
about indigo cultivation, based on contract between the parties, in the wajth- 
ul~atz. It would have no more practical moaning than if the Settlement Officer 
had entered : — ‘ In this village, the zamindars blow their noses if they have 
pocket-handkerchiefs.’ The words ‘ ba khuski ' in this place are surplusage, 
except in as far as thev record a pleasant historical fact that, up to 1872 A.n., 
the ryots had not objected to the custom, and the zamindars had not given 
them cause to object to it.” 

The defendant appealed to the High Court, upon the following grounds ; - 
“ (l) The decision is had in law, as the Civil Court had no jurisdiction 
to set aside the decree passed by the Revenue Court, whereby the appellant 
recovered possession of bis holding. 

(2) The decision is bad in law, as the alleged custom is neither proved, 
nor such as would be recognized and enforced by the Civil Court. 

(3) The entry in the wajib-ul-arz is not binding on the appellant, who 
had successfully objected thereto when that document was prepared ; moreover! 
the lower Courts have placed a wrong construction on its terms. ” 
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* The Divisional Bench (Pbthbram, O.J., and Straioht, J.), before which 
the appeal came for hearing, referred it to the Full Bench, 

Lala Juala Prasad, for the Appellant. 

Munshi Kashi Prasad, for the Respondents. 

The following judgments were delivered by the Full Bench : — 

Straight, J. — The plaintiffs in this case, who are zamindars, sue thedefend- 
ant, who is an occupancy-tenant, for a declaration of their right to maintain a 
custom contained in the sixth clause, fourth head, of the wajib-ul-arz. The 
material portion of that document is as follows : — “ When necessary, one or two 
bighas [SSSj out of the tenants’ lands are taken with their consent for sowing 
indigo.” Upon the basis of this, the plaintiffs claim to be entitled to take 16 
biswas and 9 dhurs out of the occupancy-holding at a certain period of the 
year for the purpose of cultivating indigo. In other words, they claim that, 
notwithstanding the occupancy-tenancy, they may go upon the holding when 
they please, and plant and grow indigo there, and may oust the tenant for 
the time being. 

If I were asked whethei I, sitting here as a Judge, should countenance a 
custom of this kind, I should reply that I regard such a custom as preposter- 
ous, and such as no Court of law should recognize. It is unnecessary, how- 
ever, to deal with the case upon this ground, because the term “ khuski ” used 
in the wajib-ul-arz, indicates that the land is only to betaken with the occu- 
pancy-tenant’s consent, and the document creates no such right as that alleged, 
which is to take the land despite the cenant. It has been suggested that, under 
the further order of uhe Settlement Officer in reference to this claim, the 
position of the parties was altered. I do not concur in this view. The order must 
be taken in connection with the earlier clause of the wajib’Ul-arz,B,nd the words 
which show the necessity of the tenant’s consent being obtained must take 
effect. I will only add that I am unable bo follow the reasoning of the Dis- 
trict Judge, much of which appears to be irrelevant in presence of the word 
khashi in the wajib-ul-arz ; while the analogy which he employs to illustrate 
his observations in reference to this word is somewhat out of place in the 
judgment of a Court of justice. 

I am therefore of opinion that the alleged custom has not been established, 
and that it is not oomtera plated by the toajib-iiUarz, The appeal must be 
decreed with costs, and the suit dismissed with costs. 

Brodhurst, J. — I am of the same opinion. 

Tyrrell, J. I am of the same opinion. It appears to me that the suit 
is open to objection on the farther ground that it is not maintainable under 
the special provisions of the Specific Relief Act. Its object is to obtain a 
declaration that a custom prevails in this village which enables the landlord to 
take land for the purpose of cultivating indigo. No other relief is expressly 
t884] sought, hut the real object aimed at is the temporary ejectment of the 
occupancy-tenant. The suit is one which, professing to be based on custom, 
and on the good-will and consent of all concerned, seeks to force the custom 
upon a most unwilling tenant, who has successfully resisted the landlord in 
the Revenue Court. 

Petheram, C.J. — I am of the same opinion. 
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[ 7 All. 884 ] 

APPELLATE CIVIL. 

K The 8th July y 1885, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and Mr. Justice Straight, 


Bam Sarup and another Plaintiffs 

versus 

Rukmin Kuar and others Defendants/ 


Suit to set aside a decree on the ground of fraud — Act I of 1877 
{Specific Relief Act)^ s, 42, 

Subsequent to a decree for partition of an ancestral estate the creditors of one of the 
parties thereto who, from the time of the suit, had borrowed mone> from them on the secu- 
rity of his rights and interests in the estate, brought a suit against their debtor, and obtained 
a decree for the monies due to them. They then sued all the parties to the partition for 
a declaration that the decree then passed was. so far as it afiected their (the plaintiffs’) 
interests, fraudulent and collusive, and of no effect. 

- > Held, that the suit was not maintainable. 

The facts of this case were as follows : — One Jai Singh had two wives. By 
his first wife he had a son called Beni Singh, and by his second, two sons 
called Dammar Singh and Shib Sahai. Beni Singh sued his father for parti- 
tion of a moiety of the ancestral estate of the family, and obtained a decree. 

This decree was followed by a partition of the estate between Iiim and his 
father. Subsequently Rukmin Kuar, the wife of Beni Singh, sued her husband 
and her minor sons, for a one-third share of the estate, on the ground that she 
was entitled to such share on partition. On the 27th July 1883, she obtained 
a decree for a one-fifth share of the' estate, that is to say, to an equal share 
with her husband and his three sons. 

From the time Beni Singh sued his father for partition, he commenced to 
borrow money from the plaintiffs in the present suit, [ 888 ] Ram Sarup and 
Behari Lai, on the security of his rights and interests in the estate. In 
November 1883, the plaintiffs obtained a decree against him for the monies 
due to them. They then brought the present suit against him, Jai Singh, 
Rukmin Kuar, Dammar Singh and Shib Sahai, to have it declared that the 
decree which Rukmin Kuar had obtained on the 27th July 1883, was, so far 
as it affected their interests, fraudulent and collusive, and of no effect. The 
Court of First Instance gave the plaintiffs a decree. On appeal by all the defen- 
dants excepting Beni Singh, the Lower Appellate Court dismissed the suit, on 
the ground that it was not established that Rukmin Kuar*s decree had been 
obtained by fraud and collusion. Both the Courts held that the suit was 
maintainable, being of opinion that that decree was a sufficient ground for the 
admission of a suit under s. 42 of the Specific Relief Act. 

In second appeal, it was contended for the plaintiffs that the Lower 
Appellate Court had wrongly decided that the decree of the 27th July 1883, 
bad not been obtained by fraud and collusion. 

Pandit Bishambar Nath, for the Appellants. 

•Second Appeal No. 1263 of 1884, from a decree of A. P, Millett, Esq., District Judge 
of Shahjahanpur, ddfted the 12th May 1884, reversing a decree of Mirza Abid Ali Beg^ 
Subordinate Judge of Shahjahanpur, dated the 25th January 1884, 


II' 
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Mr. T, Ctmlan and Babu Divarka Nath Banerji, for the Bespondenfcs. 

Petheram, C.J. — I think that this appeal must be dismissed with costs. 
The action was brought to set aside a decree which was passed in a Court of 
competent jurisdiction, and which could have been appealed, and 'was subject 
to be set aside if wrong. If the decree in the first suit was wrong, it was one 
that was subject to appeal as between the parties. If the decree was between 
other parties, and way obtained by fraud, that fraud may be subject of a suit when 
it has affected the rights of persons other than the parties to the fraudulent 
decree. I cannot see how a suit of this kind will lie. Section 42 of the Specific 
Relief Ac^does not authorize it, nor does any other law or rule. 

The learned Judge was right in deciding as he did, and this appeal must 
be dismissed wnth costs. 

Straight, J. — I concur in the order of the learned Chief Justice that this 
appeal must be dismissed with costs. 

Appeal dismissed. 


[ 886 ] The 9th July 1885. 

Present : 

Mr. Justice Straight and Mr. Justice Brodhurst. 


Imtiaz Begam and others Defendants 

versus 

Liakat-un-nissa Begam Plaintiff.'^ 


Act XXIII of 1871 (Pensions Act), s. 12 — Assignment of pension before 

passing of Act. 

On the 12th February 18G5, who was in receipt of a sihakhi pension from Govern- 
ment, assigned by deed a portion thereof to his wife, in lieu of her dower. After his death, 
disputes arose between the wife and the heirs of A in regard to a portion of the amount thus 
settled on her ; and she instituted a suit, on a certificate granted by the Collector under s, 6t 
of the Pensions Act (XXIII of 1871), in which she prayed for a declaration of her proprie- 
tary right ill respect of the said money and of her power to transfer the same. 

Held, that the ignment of the 12th February 1865, having been made before the 
passing of the Pensions Act, was not invalidated by s. 12 of that Act, which had no retro- 
spective operation. 

The former judgment of the Court in this appeal (I. L. R., 6 All., 630), reversed. 

This was an appeal which was heard and determined in favour of the 
appellant by the High Court on the 14th July 1884, and the facts of the case 

* Second Appeal No 125 of 1884, bom a decree of Pandit Jagat Narain, Subordinate 
Judge of Parakbabad, dated the 3rd January 1884, affirming a decree of Maulvi Eakir 
Husain , Munsif of Parakhabad, dated the 26th September 1883. 

t [Sec. 6 : — A Civil Court, otherwi.se competent to try the same, shall take cognizance 
of auy such claim upon receiving a certificate from such 
Power of Civil Court to Collector, Deputy Commissioner, or other officer authorized in 
take cognizance of sach that behalf that the case may be so tried, but shall not make 
claims. any order or decree in any suit whatever by which the liability 

of Government to pay any such pension or grant as aforesaid 
ie affected directly or indirectly. 3 
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and the judgmenfc of the Court will be found reported in I, L. E., 6 AIL, 630. 
At the hearing of the appeal, the respondent did not appear. An application 
was subsequently made on her behalf, under s. 560 of the Civil Procedure 
Code, for the re-hearing of the appeal, on the ground that she. was prevented by 
sufficient cause from attending when the appeal was called on for hearing on 
the former occasion. The Court passed an order granting the application, and 
the appeal came on for re-hearing. 

Mr. Amiruddin, for the Appellant. 

Mr. W. M. Colvin (with him Pandits Ajudhia Nath and Bishambar Nath) 
for the Respondent, contended that, as the deed of the 12th February 1865, 
which was an assignment of Rs. 8 out of a zihakhi pension from Government 
of Rs. 17-12-11 per mensem, in favour of the plaintiff in the suit, in lieu of her 
dower, and upon which her title was based, w^as executed at a date prior to the 
passing of the Pensions Act (XXIII of 1871), the provisions of s. 12 of that 
Act did not apply to the case, and the assignment was [887] therefore valid. 
On this ground, he submitted that the former judgment of the Court should 
be reviewed and set aside. 

Straight and Brodhurat, JJ. — There is no doubt that the former decision 
of this Court is open to the objection now urged by the counsel for the respond- 
ent, who did not appear on the first trial of the appeal ; and it is clear to our 
mind that s. 12 of Act XXIII of 1871 has no retrospective operation, so as to 
invalidate assignments made before the passing of such Act. There is nothing 
in it to show that it was intended to interfere with rights vested, or interests 
acquired, and, unless there are clear words to show that it was, we are, 
according to a well-understood canon of construction of statutes, bound to infer 
to the contrary, and not to give it retrospective operation. The technical 
difficulty thus being cleared out of the plaintiff’s way, we think that the lower 
Courts properly decreed her suit, and in this view of the matter we dismiss 
the appeal with coats. 

Appeal dismissed. 


[ 7 All. S87 1 

The 9th July, 1885, 

Present : 

Mr. Justice Brodhurst and Mr. Justice Tyrrell. 

Rup Singh and another Judgment-Debtors 

versus 

Mukhraj Singh Decree-holder.^ 


“ Decree ” — Order rejecting memorandum of appeal for deficiency of court- 
fee — Act XV of 1877 (Limitation Act), soh. it. No, 179 (2), 

An appeal from a decree dated the Sth July 1879, was rejected by the High Court on 
the 11th June 1880, in consequence of the failure of the appellants to pay additional court- 

* First Appeal No. 96 of 1885, from an order of R. 8. Aikman, Esq., Oflfg. District Judge 
of Aligarh, dated the 7th April 1885, 
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fees declared by the Court to be leviable. On the 23rd December 1882, an application was 
filed by the decree-holder for execution of the decree. 

Ileldy with reference to Act XV of 1877 (Limitation Act), scb. ii, No. 179 (2), that the 
order of the 11th June 1880, rejecting the appeal on the ground ot deficient payment of 
court-fee, was equivalent to a decree, and therefore the application, being made not more 
than three years from the date of that order, was not barred by limitation. 

In this case, an application was filed in the Court of the officiating District 
Judge of Aligarh, for execution of a decree dated the 8bh July 1879. The 
application was presented on the 23rd December 1882, upwards of three 
years from the date of the decree. It appeared that an appeal from the decree 
was presented by the judgment-debtors to the High Court, but the appeal 
[ 888 ] was rejected on the 11th June 1880, in consequence of the failure of 
the appellants to pay additional court-fees declared by the High Court to be 
leviable. 

The District Judge was of opinion that the decree-holder was entitled to 
claim that limitation for execution of the decree should run from the 11th 
June 1880, the date of the order of the High Court rejecting the appeal. The 
Court referred to the case of Ajudhia Pershad v. Ganga Pershad, I. L. R., 6 
Cal., 249, in wliich it was held that an order rejecting a plaint as insufficiently 
stamped was a “ decree,” and was of opinion that, for the same reasons, 
an order rejecting a memorandum of appeal for deficient payment of court-fee 
should be held to be a “ decree ” of the Appellate Court. It accordingly held 
that the application for execution was within the period of limitation prescribed 
by Act XV of 1877. sch. ii, No. 179 *2). 

The judgment-debtors appealed from this decision lo the High Court. 

Munshi Sukh Bam for the Appellants. 

Babu Jogifidro Nath Chaudhri for the Respondent. 

Brodhurst and Tyrrell, JJ.-— The order made in this case by the Judge of 
this Court, exercising jurisdiction in respect of the registering of appeals which 
are challenged on the ground of deficient payment of the court-fees required 
by law, is equivalent to a decree, and therefore the decree-holder has rightly 
been held to be within time in making his present application, which is not 
more than tliree years from the date of that order. 

The appeal is dismissed with costs. 

Appeal dismissed. 

NOTES. 

[ See ixlso (J907) 6 G. L. J.. 472.] 
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[ 7 All. 888 ] 

The 13th July, 1835. 

Present : 

Mr. Justice Brodhurst and Mr. Justice Tyrrell. 

Bai] nath Plain bijEf 

versus 

Lachman Das and another Defendants.'" 

Begistered and unregistered documents — Mortgagee under registered* deed not 
entitled to priority over holder of subsequent decree on prior 
unregistered deed — Act III of 1877 
(Registration Act), s. 50. 

The mortgagee under an unregistered hypothecation bond, of which the registration 
was optional, obtained a decree thereon, and, in execution of such decree, attached the 
hypothecated property . 

[889] Held, with reference to the terms of s. 50 of the Registration Act (III of 1877) that 
the bond, having merged in the decree, was entitled to take effect against a registered 
bond relating to the same property, and which was executed subsequently to the unregistered 
bond, but prior to the decree Kanhaiyahal v. Bansidhar, Weekly Notes, 1884, p. 136, and 
Shahi Ram v. Shih Lai, Weekly Notes, 1885, p. 63, distiuguishod. 

The facts of this case were as follows : — Two persons named Bansidhar and 
Shankar Das, by au unregistered bond dated the 27th December 1878, 
hypothecated a house of value less than Es. 100 to Bhagwan Das and Lachman 
Das, who, on the 21st July 1882, obtained a decree upon the bond, and 
subsequently attached the hypothecated property in execution of the decree. 
Bansidhar, by a registered bond dated the 27th January 1880, hypothecated 
the same house to one Bai] nath. The latter brouglit a suit on his bond against 
the decree- holders and Shankar Das, heir of Bansidhar, to recover the sum of 
Es. 14r5, principal and interest, and to have it declared tliat his deed, being 
registered, was entitled to preference over the unregistered deed of Bhagwan 
Das and Lachman Das, and alleging that the decree of the 21st July 1882, 
had been fraudulently and collusively obtained by the defendants. The Court 
of First Instance found that the decree was not fraudulent or collusive, and 
decreed the claim, observing as follows : — “ As the bond in favour of the plaintiff 
was executed on the 27th January 1880, and was registered, it took prece- 
dence of the bond dated the 27th December 1878, as regards the hypothecated 
house, and the latter became inoperative against the property ; and hence the 
decree passed on the 21st July 1882, in favour of the defendants, on the basis of 
that ineffectual bond, can have no preference over the plaintiff’s bond. Had the 
decree been passed before the 27th January ]880, i.e., before the execution 
of the bond in favour of the plaintiff, the plaintiff’s registered bond would have 
had no preference over the decree. But the decree was passed when the bond 
in favour of the defendant had become ineffectual by reason of the plaintiff’s 
registered bond, and when the debt due to the plaintiff had become preferable.” 
In support of this view, the Court referred to the case of Madar v. Subharayalu, 
I. L. E., 6 Mad., 88- 

* Second Appeal No. 1356 of 1884, from a decree of J. C. Leupolt, Esq., District Judge 
of Moradabad, dated the 20th June 1884, modifying a decree of Babu Bunwari Lai, Munsif 
of Bilari, dated the 14th December 1883. 
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The defendant appealed to the Distriot Judge of Moradabad, who reversed 
the Munsif's decision. The Court observed : — The [890] defendant- appellant 
in appeal urges that the Judges of the High Court. Allahabad, whose rulings 
this Court is bound to follow, do not agree with the Madras High Court’s 
rulings — see Parshadi Lai v. Khushal Bait Weekly Notes, 1882, p. 15« This is 
entirely opposed to the Madras ruling. Secondly, the respondents’ unregistered 
deed is now merged in their decree, and by the wording of s. 50 of Act III of 
1877, the plaintiff's registered deed cannot affect their decree. It seems to me 
that the High Court of these Provinces does not entirely agree in its view of 
8. 50 with the Madras High Court. In the precedent referred to, a decree on 
the basis of a registered bond was not given preference over a decree on the 
basis of an unregistered bond ; much less then can a mere registered bond take 
preference over a decree on the basis of an unregistered bond. I find therefore 
in favour of the appellant, that the plaintiff's registered bond is not to have 
preference over the appellant’s decree.” 

The plaintiff appealed to the High Court. It was contended on his behalf 
that the judgment of the Lower Appellate Court was wrong, inasmuch as it was 
founded on the ruling of the High Court in Parshadi Lai v. Khushal Bat, 
Weekly Notes, 1882, p. 15, which was reconsidered in Kanhaiya Lai v. Bansi- 
dhar. Weekly Notes, 1884, p. 136, and was no longer law. 

Babu Baian Chand, for the Appellant. 

Munshi Hanuman Prasadt for the Bespondents. 

Brodhurst and Tyrrell, JJ.— The case of Kanhaiya Lai v. Bansidhar, 
Weekly Notes, 1884, p. 136, differs in essential respects from the present case. 
In it the defendant held not only the registered document, but also a prior decree 
based on it. Again the case of Shahi Bam v. Shib Lalt Weekly Notes, 1885, p.63, 
is inapplicable, for in it the rival parties held contemporaneous decrees. In the 
case before us, the defendants had attached in execution the property in question 
under a good decree they had obtained on an unregistered bond; and the plain- 
tiff brought this suit on a registered bond affecting the attached property, seek- 
ing for a decree on his registered bond, and a declaration that the defendant’s 
decree should not operate against the property, because it was fraudulent and 
collusive. It has been found, and is admitted, that this decree was not false, 
collusive or otherwise bad, but it is contended that the plaintiff's registered 
[891] instrument must prevail under s. 50 of the Eegistration Act against 
that of the defendant. This would be so if that instrument had not at the time 
of the plaintiff’s suit been merged in a decree. The words “ not being a decree 
or order ” in the section in question are conclusive against the plaintiff's 
claim to get the declaration he sought in his suit. The appeal is dismissed 
with costs. 

Appeal dismissed. 


NOTES. 

[ This ease was dUaented from in (1900) 28 Oal., 139.3 
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The 17th July, 1885. 

Present : 

Sir W. Comer Pbtheram, Kt., Chief Justice, and Mr. Justice Tyrrell. 


Shib Shankar Lai Plaintiff 

versus 

Banarsi Das Defendant."^ 

Act XII of 1881 N.-W. P. Rent Act, s. 93 [h) — ''Recorded co-sharer,'' 

Held that a co-sharer of a mahal whose share was recorded in “ shamilat ’* with all the 
other pattidars, but was not specifically defined in the kJiewat in a fractional or separate 
form, was a “ recorded co-sharer, ” within the meaning of s. 93 {h) of the N.-W. P. Rent 
Act (XII of 1881). 

On the 12th July 1882, the arbitrators appointed to divide a mahal among 
several co-sharers, awarded a one-fifth share to the plaintiff in this case, Shib 
Shankar Lai. He contested the award in the civil Courts, but it was event- 
ually upheld. On the 1st December 1883, he was recorded in the kheivat as 
owner of a one-fifth share of the mahal. The present suit was brought by the 
plaintiff under s. 93 {h) of the N.-W. P. Rent Act (XII of 1881) in respect of 
profits which became due on the 1st July 1883. Both the Court of First 
Instance (Assistant Collector of Etawah) and the Lower Appellate Court 
(officiating District Judge of Mainpuri) dismissed the claim, on the ground that 
the plaintiff was not a “ recorded sharer ” of the mahal, within the meaning of 
s. 93 (h) of the Rent Act, at the time when the profits sued for became due, and 
he was therefore not competent to maintain the suit. The plaintiff* appealed 
to the High Court, It was contended on his behalf that, at the time of the 
institution of the suit, he was a recorded co-sharer, within the meaning 
of the section, though his share had not been specifically defined. 

Munshi TIanuman Prasad, for the Appellant. 

Babu Ratan Chand, for the Respondent. 

[892] Petheram, C. J., and Tyrrell, J. — The plaintiff sues in the 
Revenue Court for a one-fifth share in certain profits of a village, which were 
divisible on the 1st July 1883. The defendant-lambardar resists the claim, on 
the ground that the plaintiff was not recorded as a recorded co-sharer on the 
1st July 1883. The Judge and the Assistant Collector allowed this conten- 
tion, and dismissed the plaintiff’s suit ; but this is an erroneous view of s. 93 
(h) of the Rent Act In July 1883, the plaintiff was a recorded co-sharer, 
though his share was not specifically stated. The plaintiff was recorded in 
“ shamilat ” with all the other pattidars. 

This is an entry of a share of a co-sharer amounting to an interest within 
the meaning of s. 93 (h). The lower Courts have wrongly held that, because 
this interest was not specifically defined in a fractional or separate form the 
suit would not lie. The order of the Lower Appellate Court is reversed, and 
this appeal decreed, and the case remanded, under s. 562 of the Code, for a 
decision on the merits. The costs of this appeal to be costs in the cause. 

Cause remanded. 

* Second Appeal No. 1398 of 1884, from a decree of H. G. Poarse, Esq., Offg. District 
Judge of Mainpuri, dated the 18th June 1884, affirming a decree of P. Gray, Esq., 
Assistant Collector of Etawah, dated the 10th May 1884. 
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The 17th July, 1885. 

Present : 

Sir W. Comer Petheram, Kt., Chip:p Justice, and Mr. Justice Tyrrell. 


Ajudhia Bakhsli Singh ....Defendant 

versus 

Arab Ali Khan and others Plaintiffs.'^ 


Pre-emption — Right pleaded in defence to suit for possession by purchaser of 
CO- sharer's rights and interests. 

A co-sharcr of a village, who is in possession, cannot plead the existence of a right of 
pre-emption in defence to a suit for possession by the purchaser of the rights and interests 
of another co-sharer. 

One Zarnan Khan died in 1878, leaving a share in a village called Pauri, and 
another share in a village called Madhopur. He had three sons named Murtaza 
Khan, Sadik Khan, and Ali Muhammad Khan. In execution of a decree, dated 
the 2nd September 1879, in favour of one Muhamdi Khanam, against Murtaza 
Khan and Sadik Khan as heirs of Zaman Khan, the rights of the judgment- 
debtors in Pauri were sold ; and in execution of a decree in favour of one Arab 
Ali Khan, their rights in Madhopur were sold. In each case the property 
attached was described as the [893] property of Zaman Khan in the possession 
of Murtaza Khan and Sadik Khan, sons and heirs of Zaman Klian. In both 
sales, one Ajudhia Bakhsh Singh was the purchaser, and he took possession 
of all tlio rights and interests of Zaman Khan in both villages. Throughout 
these proceedings no mention was made of Ali Muhammad Khan, third son ol 
Zaman Khan, and who was a minor. On the 27th May 1883, Ali Muhammad 
Khan sold his rights in the villages Pauri and Madliopur to the plaintiffs in 
this case, who brougnt the present suit to recover possession from Ajudhia 
Bakhsh Singh. Tlie defendant pleaded — (l) that the whole of Zaman Khan's 
estate was liable to sale, and was, in fact, sold in execution of the decrees 
passed in favour of Muhamdi Khanam and Arab Ali Khan ; (2) that he (the 
defendant) as a co-sharer had a right of pre-emption in the two villages, which 
he was entitled to sot up in answer to the claim ; and (3) that the sale of the 
27th May 1883, was collusive and without consideration. 

The Court of First Instance (Subordinate Judge of Allahabad) and the 
Lower Appellate Court (District Judge of Allahabad) found that Ali Muhammad 
Khan's share was not sold in execution of the decrees of Muhamdi Khanam 
and Arab Ali Khan ; and, holding that the right of pre-emption could not be 
pleaded by the defendant as an answer to the plaintiff’s claim, decreed the suit. 

In second appeal, the plea as to pre-emption was again raised on behalf 
of the defendant. 

Babu Dwarka Nath Banarji, for the Appellant. 

Pandit A judhia Nath, for the Bespondent. 

* Second Appeal No. 1278 of 1884, from a decree ofF. E. Elliot, Esq., District Judge 
of Allahabad, dr-ted the 1st August 1884, affirming a decree of F. 8, Bullock, Esq. 
Subordinate Judge of AlUbabad, dated the 15th December 1883. ’ ' 
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Pdtheram, G.J. — I think that we cannot interfere in this case. The 
only question which wo have to decide is, whether the existence of a right of 
pre-emption in a person who is a co-sharer in possession enables him to resist an 
action for possession by the purchaser of the rights of another co-sharer. Before 
a right of pre-emption can be claimed, several things, such* as tender of the 
price and refusal, must be alleged. The argument that the plaintiff has not 
paid the price is not one that helps the appellant. If he has a right of pre- 
emption, he is competent to assert that right [894] in a separate suit, but not 
as defendant in this suit. The plaintitfs-purchasers are entitled to possession, 
and we must therefore affirm the decision of the Courts below, and dismiss 
this appeal with costs. • 

Tyrrell, J. — I concur in the decision of the learned Chief Justice that 
this appeal must be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ For cases following this case, see (1903) 26 All., 61 ; (1904) 27 All., 78. But this was 
distinguished in (1890) 13 Mad., 490, as the otti-riqht under Malabar Law was different from 
the right of pre-emption under Mahomedan Law.j 
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The 18ih July, 1886, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Brodiiurst. 


Bhola and others Plaintiffs 

versus 

Ramdhin and others*. Defendants.'^ 


Question of proprietary right decided by Revenue Court under Act XIX of 1873 
(N.-TF. P. Land Revenue Act), s, 113 — Omission by Revenue Court to 
frame decree — Decision of Revenue Court not open to attack by suit 
in Civil Court — Act XIX of 1873, s. 113, 

A Revenue Court acting unde/ the provisions of ss. 112 and 113 of the N.-W. P. Land 
Revenue Act (XIX of 1873) recorded a proceeding declaring the nature and extent of 
the respective rights of the parties before the Court, and proscribing the mode in which 
partition should be effected. No decree was framed in accordance with this proceeding. 

Held, that the proceeding of the Revenue Court was a decision by a Court of competent 
jurisdiction, and could not be interfered with by a suit in the Civil Court disputing 
its correctness. 

This was a suit for possession of a one-fourth share of certain khatas of land 
in a village called Basehra, and for a declaration that the defendants were not 
entitled to possession thereof. It appeared that in 1883 the defendants 
applied to the Revenue Court for partition of the shares in the laud in question, 
and that the plaintiffs objected that the applicants, having been out of posses- 
sion for more than twelve years, were not competent to obtain partition, 
and that they themselves, by long-continued possession and cultivation, had 

• Second Appeal No. 1.354 of 1884, from a decree of A. Macmillan, Esq., District Judge 
of Meerut, dated the 10th June 1884, affirming a decree of Haulvi Munir-ud-din Ahmad, 
Munsif of Gaziabad, dated the Slst Xtlarch 1884. 
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acquired exclusive proprietary rights in the land. The Revenue Court decided 
this point adversely to the plaintiffs, and recorded a proceeding declUring the 
nature and extent of the respective rights of the parties, and prescribing the 
mode in which partition should be effected. No decree was framed in 
accordance with this proceeding. 

[895] The plaintiffs subsequently brought the present suit against the 
same defendants in the Court of the Munsif of Ghaziabad. The Munsif was 
of opinion that the suit would not lie, inasmuch as the Revenue Court had 
acted under the provisions of ss. 112 and 113 of the N.-W. P. Land Revenue 
Act (XlX^of 1873), and its decision was, under s. 114, equivalent to a decision 
of a Civil Court, and, as such, open to appeal to the District or High Court ; 
but that the plaintiffs could not, without instituting such appeal, attack that 
decision by suit. The Court accordingly dismissed the claim. On appeal, the 
District Jud^e of Meerut affirmed the decree. The Lower Appellate Court 
observed : — ‘ It appears from the ruling in Ranjit Singh v. Ilahi Bakhsh^ 
I. L. R., 5 AH., 520, that the Civil Courts could have been moved to direct the 
Revenue Court to frame a decree in accordance with the proceedings declaring 
the nature and extent of the interests of the parties, and that an appeal could 
have been laid from that decree. The decision of the Revenue Court, as set 
forth in its proceeding, though not followed by a decree, was a decision by a 
competent Court, and is a bar to the institution of this suit.*’ 

The plaintiffs appealed to the High Court, on the grounds that **the lower 
Courts wore wrong in holding that the finding of the Revenue Court in the 
partition suit barred the present suit, because the said finding was not an order 
or decision in conformity with the provisions of s. 113 of the Revenue Act ; ’* 
and that “inasmuch as the question of right raised in the partition case was 
not inquired into in the manner provided by s. 113, there could be no such 
determination of title as would bar the present suit.” 

Babu Jogindro Nath Ghaudhri, for the Appellants. 

Mr. J. E. Howard, for the Respondents, 

Petheram, C. J., and Brodhurst, J. — Wo think that this appeal must 
be dismissed. The simple question before us is, whether the Civil Court can 
interfere with the decision of a question decided by a Court of competent juris- 
diction by a suit filed for that purpose. It is urged that the Revenue Court, 
whose decision is impugned, did not act in conformity with the provisions of 
the [896] law. That would be a good reason probably for an application to 
correct that decision ; but, so long as it stands; it is a decision of a Court of 
competent jurisdiction, and cannot be interfered with by the present proceed- 
ings. If the parties wish to dispute the correctness of the decision, they should 
take other steps. The decree of the Lower Appellate Court is affirmed, and this 
appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ Bee also (X894) 16 All., 464.] 
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The JSih July, 1885, 

Pbesbnx : 

Sir W. Comer Petiieram, Kt.. Chief Justice, akd 
Mr. Justice Straight. 

Debi Das Defendaot 

versus 

Lachman Singh Plaintiff.* 

Small Cause Court suit — Suit to recover a share of money recovered hy co-' 
plaintiff under a decree — Act XI of 1865 {Mufassal Small Cause Courts Act), s, 6, 
Ilehi, that a suit to recover a share of money which had been recovered by a co-plaintiS 
under a decree was a claim for money due on a contract, within the meaning of s. G of the 
Mufassal Small Cause Courts Act (XI of 1865), and was therefore a suit of the nature cogniz- 
able by a Court of Small Causes, in which, under s. 586 of the Civil Procedure Code, no 
second appeal could lie. 

The facts of this case are sufficiently stated for the purposes of this report, in 
the judgment of Petheram, C.J. 

Pandit Ajudhia Nath, for the Appellant. 

Babu Jogindro Nath Chandhri, for the Kespondent. 

Petheram, C.J, — When this case was called on, it was urged as a 
preliminary objection that, the suit being one cognizable by a Court of Small 
Causes, and being in respect of a claim of less than Rs.&OO in value, there was 
no second appeal to this Court. This objection has been argued at some length 
before us, and I am of opinion that it must prevail, and that the appeal to this 
Court will not lie. The action was brought to recover a share of money 
recovered under two decrees passed in suits in which the plaintiff and 
defendants, or the persons through whom they chum, were plaintiffs-decree- 
holders. The plaintiff and defendants in this suit, or those through whom 
they claim, were joined in these two suits as plaintiffs, and this suit is brought 
to recover the share which belonged to one of those plaintiffs as betw'een him 
and his co-plaintiff. In my opinion, the suit is founded on a contract, and is with- 
C897] in the terms of s. 6 of tho Mufassal Small Cause Courts Act, which runs 
as follows : — “The following are tho suits which shall be cognizable by Courts 
of Small Causes, namely, claims. for money due on bond or other contract, etc/’ 

In my opinion, this is a claim for a debt due on a contract. When parties 
are jointly interested in money, and one of them becomes possessor of a larger 
share than properly belongs to him, there is an obligation or contract implied 
that he will pay to the other the portion he has become possessor of in excess 
of that to which he was entitled. The best way of describing a contract is 
to say that it is a state of things in which two or more minds mutually agree 
upon the same thing, and in respect of some object in which all are interested. 
It may be the express agreement of the parties, stating in terms their inten- 
tions and wishes, or it may be an agreement implied from their acts. Whero 
there is no express agreement, the state of mind or the agreement may 
be gathered or implied from the acts of the parties. In the case before 
us, it is clear that the parties, or the persons through whom they claim, 

• Second Appeal No. 1276 of 1884, from a decree of Maulvi Muhammad Bami-ulla- Khan 
Subordinate Judge of Aligarh, dated the 28rd July 1884, affirming a decree of Pandit 
Bajnath, Munsif of Aligarh, dated theSOih August 1683. 
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joined together for the purpose of recovering money in which they were 
jointly interested. Now, it is clear that it was implied that they should divide 
the moneys so realized. It was implied also, in the absence of, an express 
agreement, that if one party recovered or realized more than his share, that 
party was under an obligation to the other in respect of the excess so recovered 
to pay the same to him. That being so, the suit was one baaed on a contract 
within the meaning of s. 6 of the Mufassal Small Cause Courts Act, and was 
^cognizable by the Court of Small Causes. By s. 586 of the Code, second appeals 
in such cases are prohibited. The preliminary objection must prevail, and 
iihis appea^l must be dismissed with costs. 

Straight, J, — I am of the same opinion. It appears to me that this suit 
is of a description very common in England. It is a receipt of money by a 
person with a legal obligation on him to pay the same to another person. There 
are two questions to be considered. First, does the money belong to the 
plaintitf ? And secondly, w'as it received for the plaintiff? If these questions 
are answered in the affirmative, the case involved all the conditions of [898] a 
contract. It was a debt between the parties which could be recovered. The 
learned Chief Justice has defined a contract, and has shown that the facts 
alleged by the plaintiff constitute a contract within the meaning of s. 6 of 
Act XI of 1865. I never had any doubt that the preliminary objection to the 
hearing of this appeal was a sound one, and that the suit was of the nature of 
those cognizable by Small Cause Courts. 

I may add that there are no less than nine cases reported in the Weekly 
Notes and the Indian Law Eeports of decisions of this Court on this point, 
that a contract exists under circumstances such as that asserted by the plaintiff 
in this suit. Under these circumstances, an appeal does not lie to this Court, 
and this appeal must be dismissed with costs. 

Appeal dismissed. 
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The 18th July, 1885, 

Pbesent : 

Mk. Justice Stbaight and Mr. Justice Tyrrell. 

Shib Lai Decree- holder 

versus 

Radha Kishen Judgment-debtor.* 

Act XV of 1877 [Limitation Act)^ sch. li, No. 179 — “ Step 
in aid of execution of decree.'* 

R, in a suit< against S and other persons, obtained a decree on the 24:th Deoember 1878, 
B being exempted from the decree, and being awarded costs against the plaintiff. In execut- 
ing his decree, R, on the IGth June 1880, sought to set off the costs awarded to 8 against 

* Second Aupoal No. 51 of 1385, from an order of VV. T. Martin, Esq., Officiating 
Additional Judge of Aligarh, dated the 27th March 1885, affirming an order of Ma\ilvi 
Muhammad Sami-ulla Khan, Subordinate Judge of Aligarh, dated the 9th May 1884* 
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the amouDt due to himself. On the 6th August 1880, S preferred objections to this course. 
On the 19th July 1883, S applied for execution of his decree for costs, 

/i/eZd, that the application waa barred by limitation, inasmuch as art. 179 (4) of the 
Limitation Act requires that the decree-holder should make a direct and independent 
application for execution on his own account, and it was not suflicient to satisfy the re- 
quirements of the law to offer objections under the circumstances under which they were 
offered in the present case. 

The facts of this case are sufficiently stated for the purposes of this report in 
the judgment of the Court. 

Pandits Ajudhia Nath and Nand Lai, for the Appellant. ^ 

Babu Jogindro Nath Chaudhri, for the Kespondent. 

Straight and Tyrrell, JJ . — This appeal is presented under the following 
circumstances : — -The plaintilT-respondont sued the defondant-appellant and 
certain other persons. He gob a decree [899] against those other person s. 
bub the defendant was exempted from the decree, and costs were awarded to 
him against the plaintiff-respondent, and the former was thus a decree-holder 
for the amount of costs against the plaintiff-respondent. This decree was 
dated the 24th December 1878. On the 16th June 1880, the plaintiff sought 
to execute his decree against those other persons, and he sought to set off the 
costs awarded to the respondent against the amount due to him. On the 
6th August 1880, the appellant preferred objections to his costs being sob off 
in this manner, and, on the 2nd September 1880, his objections were disposed 
of. The appellant then, on the 19th July 1883, applied for execution of hia 
decree for costs. The application has been rejected on the ground that it was 
not made within three years from the date of the decree. The appellant con- 
tends that his application was within time; that is, within three years from 
the date of the objection to the application of June 1880. In other words, 
he contends that by filing his objections he took a step in aid of the execution 
of his own decree. 

This contention is not sustainable. We think that art. 179 of the 
Limitation Act requires that the decree-holder should make a direct and 
independent application for execution of his own decree on his own account ; 
and it is not sufficient bo satisfy the requirements of the law to offer objec- 
tions under the circumstances under which they were offered in the present 
case. Were we to allow this contention, we should have to hold that re- 
sistance to another person's decree is a step in execution of a man’s own 
decree. In this view of the-mabter, we dismiss the appeal with costs. 

Appeal dismissed. 
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FULL BENCH. 

The 18th July, 1885. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Straight, 
Mr. Justice Brodhurst and Mr. Justice Tyrrell. 

^ Bradley Defendant 

versus 

Atkinson Plaintiff.* 

Landlord and tenant — Notice to quit — Act IV oj 1882 {Transfer of Property 

Act), s. 106. 

On the 11th December 1882, who had, on the 1st July 1882, let rooms in a dwelling- 
house to B, sent a letter to the tenant in the following terms: — C^OO] “ If the rooms you 
occupy in the house No, 5, Thornhill Road, are not vacated within a month from this date, 
I will file a suit against you for ejectment, as well as for recovery of rent due at the enhanced 
rate.’* On the 1st February 1883, the lessor instituted a suit against the tenant for 
ejectment, with reference to the above letter. 

Iield^ by the Full Bench, with reference to the terms of s. 106 of the Transfer of Pro- 
perty Act, that the letter was not such a notice to quit as the law required, inasmuch as it 
was not a notice of the lessor’s intention to terminate the contract at the end of a month 
of the tenancy. 

Per Straight, J., queere^ whether the letter was a notice to quit at all. 

Also per STRAIGHT, J. — A notice to quit must be certain, at all events in respect of the 
date of the determination of the tenancy: in other words, there must be a clear and explicit 
intimation to the tenant as to the date after which he will, if he remains in occupation of the 
premises, become a trespasser. Ahearn v. Bellman, D. R., 4 Exch. Div., 201, distinguished. 

The judgment of MAHMOOD, J,, Ante, p. 699, reversed, and that of OliDFIELD, J., 
ante, p. 597, a&rmed. 

This was an appeal to the Full Court, under s. 10 of the Letters Patent, from 
a judgment of Mahmood, J., in a second appeal, in which that learned Judge 
differed in opinion from OLDFIELD, J., who held that the appeal should be 
allowed. The facts of the case and the judgments of OLDFIELD and MaHMOOD, 
,1J., will be found reported at p. 59fi, ante. It will be sufficient here to state 
that, on the 11th December 1882, Mr. P.A. Fairlie, the agent of the plaintiff, 
Mrs, Elizabetli Mary Atkinson, who had, on the Ist July of the same year, 
let rooms in a dwelling-house to the defendant Mr. John Bradley, sent a letter 
to the tenant in the following terms : — “ If the rooms you occupy in the house 
No. 5, Thornhill Road, are not vacated within a month from this date, I will 
file a suit against, you for ejectment, as well as for recovery of rent due at the 
enhanced rate.” On the 1st February 1883, the rooms not having been 
vacated, the plaintiff instituted a suit against the defendant for ejectment, 
with reference to the above letter. At the hearing of the appeal, MAHMOOd, 
J., concurring with the Courts below, was of opinion that the letter was a valid 
notice to quit under ss. 106 and 111 of the Transfer of Property Act (IV of 
1832), and that the suit for ejectment was maintainable. OLDFIELD, J., was of 
the contrary opinion. The defendant appealed to the Full Court. 


♦ Appeal No. 2 of 1886, under g. 10 of Letters Patent. 
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[901] Mr. C. H. Hillj for the Appellant. 

Mr. 0, BJ. A, Hoss, for the Hespondent. 

Petherara, G J. — I am of opinion that in this case the judgment of 
Mr. Justice Oldfield was right, and that the notice to quit, which was given 
by Mr. Fairlie on the 11th December 1882, was not such a notice as could 
terminate the contract of tenancy. The law on the subject is contained in s. 106 
of the Transfer of Property Act, and the portion of that section which applies 
to the present case provides that “ a lease of immoveable j)roperty for any 
other purpose tlian agricultural and manufacturing purposes ‘ shall be deemed 
to be a lease from month to month, terminable, on the part of either 
lessor or lessee, by fifteen days’ notice, expiring with the end of a month of 
the tenancy.” This provision is incorporated in every contract of tenancy of 
this kind ; and, this being so, the contract between the lessor and the lessee 
was a contract of monthly tenancy : that is, a tenancy at a rent which was 
payable monthly. Further, one incident of such a contract was that either 
party might terminate the arrangement at the end of any current month by 
giving fifteen days’ notice of his intention to do so. This would be the only 
right which the parties had to terminate the contract. The meaning of such 
an arrangement is that the rent was to be paid monthly, and that there should 
be no broken rent, so that the tenancy was one from month to month, and 
terminable at the end of the month at the will of either party. 

Now, in order to terminate the tenancy, either party must give the other 
notice of his intention ; but it must be a notice of his intention to do what he 
is legally competent to do. The question here really is, whether the notice 
in question was a notice of Mr. Fairlie’s intention to terminate the contract 
at the end of a month of the tenancy. I am of opinion that it cannot be so 
considered. The words of the notice are : — “ If the rooms you occupy in the 
house No. 5, Thornhill Road, are not vacated within a month from this date, 
I will file a suit against you for ejectment, as well as for recovery of the rents 
due at the enhanced rate.” It is obvious that the words ‘ the enhanced rate ” 
referred to something before. Then, was this an intimation of an intention to 
terminate the tenancy on the 31st December 1882 ? I am clearly of opinion 
that it was not, [902] It is an intimation on the part of the lessor that, if 
the rent should not be paid within a month’s time from that date, he would 
bring a suit against the lessee. He merely tolls the lessee to vacate the rooms 
or to pay the penalty. This is not a notice which can terminate the tenancy, 
and therefore the tenancy was not determined. Under these circumstances, 
judgment should be for the defendant. The appeal must be decreed with costs 
of all Courts. The decree of the Lower Appellate Court will be varied to this 
extent, that the portion decreeing ejectment will be set aside with costs, and 
the residue of the claim will stand as decreed with costs. 

Straight, J. — I have considerable doubts as to whether the document in 
question is a notice to quit at all. I am inclined to think that it was only a 
demand for possession of the premises: in other words, it was an intimation 
by the plaintiff that, within a period not exceeding a month from that date, 
the defendant should deliver up possession of the rooms which be then occupied, 
But as the document has, throughout the case, been treated as a notice to quit, 
it will be convenient if I deal with it on that assumption, and state the view 
which I hold upon the question whether it sufficiently complies with the 
provisions of the law. A notice to quit has been described as “ a certain reason- 
able notice required by law, or by custom, or by special agreement, to enable 
either the landlord or the tenant, or the assignees or representatives of either 
of them, without the consent of the other, to determine a tenancy from year to 
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year, from two years to two years, or other like indefinite period/' Docu- 
ments of this kind must be certain, at all events in respect of the date of the 
determination of the tenancy ; in other words, there must be a clear and 
explicit intimation to the tenant as to the date after which he* will, if he 
remains in occupation of the premises, become a trespasser. In the notice 
now in question, no date is specified, but the lessee is informed that “if the 
rooms you occupy in the house No. 5, Thornhill Road, are not vacated within 
a month from this date, I will file a suit against you for ejectment, as well 
as for recovery of the rent due at the enhanced rate." It has been argued by 
Mr. Boss that the defendant, being presumed to know the law, must conse- 
quently be^ presumed to know that, under the notice, he would have to 
leave the premises by the 1st January 1883, and that if he remained in 
[903] possession after that date he would become a trespasser ; that is to 
say, he was to read a notice which gave him till the 11th January as 
meaning the 1st January. It appears to me that if the plaintiff, between the 
11th December 1882, and the 12fch January 1883, had attempted to take steps 
for the ejectment of the defendant, the latter would have had a good answer 
by setting up that he was in possession with the leave and license of the 
plaintiff. Under these circumstances, I am of opinion that the document is 
notone which gave the lessee notice to quit on the Ist January 1883. 

The learned Chief Justice has referred to the provisions of the law upon 
this point. It appears to me that the words in s. 106 of the Transfer of 
Property Act — “ fifteen days' notice expiring with the end of a month of the 
tenancy " — mean what they purport to mean. In the present case, the 
tenancy began on the Ist July 1882, and a good notice to quit would have to 
be so dated as to require the tenant to quit upon the first of a month. 

Mr. Justice Mahmood has referred in his judgment to several cases. Of 
these I need only mention Ahearnw. Bellman, Ij, R., 4 Exch. Div., 201. 
There the lessor gave the lessee notice in writing to quit upon a specified day, 
and then went on to say — and I hereby further give you a notice that, 
should you retain possession of the premises after the day before-mentioned, 
the annual rent of the premises now held by you from me will be £160, pay- 
able quarterly in advance." In that case, there was a difference of opinion. 
Bramwbll and Cotton, L. d J.,wero of opinion that the clear and explicit first 
portion of this notice was nob impaired or rendered nugatory by the alterna- 
tive given by the second portion, of continuing to hold the premises at an 
increased rent. As I understand those learned Judges, all they said was that 
the document constituted a determination of one tenancy, and was not 
invalidated because it proposed another. No doubt BllETT, L J., differed, and 
his judgment mainly proceeded on a well-known dictum of Lord MANSFIELD ; 
but neither from his remarks nor from those of his colleagues do 1 find any 
authority for the view that a document of the character before us would 
constitute a legal notice to quit, or that any notice not stating with certainty 
the correct date the tenancy should determine would be legally good. 

[904] I am therefore of opinion that my brother OLDFIELD was right ; 
and I concur in allowing the appeal with all costs, and in varying the decree of 
the lower Court as proposed by the learned Chief Justice. 

Brodhurst, J.— 1 am of tlio same opinion. 

Tyrrell, J. — Under s. i06 of the Transfer of Property Act, the notice to 
quit the tenancy of a house may be in excess of fifteen days, at the pleasure 
of the lessor; but it is imperative that a valid notice must be such a notice 
that its last day will be the same as the last day of a month of the tenancy. 
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NOTES 

[WHAT IS SUFFICIENT NOTICE TO QUIT 7 

The sufficiency of a “ notice to quit” depends upon the definiteness with which the 
legal date on which the tenancy to be determined, is mentioned : — (1896) 2‘2 Bom., 241. 

A notice to the effect that the tenant must either vacate or pay an enhanced rent from a 
particular date was held to be good in (1913) 19 Ind. Casos, 758 (Allahifbad). But see (1912) 
15 Ind. Cases, 906 (Cal.), for a contrary opinion under similar circumstances. 

In (1906) 16 533 : 30 Mad., 109, it was held that parties can agree to change the 

date of tenancy from the date of entry or lease. 3 

[ 7 AU. 904 3 

APPELLATE CEIMINAL. 

The 20th July, 1885. 

Present : 

Mr. Justice Tyrrell, 

Queen-Empress 

versus 

Tulla and others. 

■ Practice — Trial in Sessions Court — Non-production of material witnesses 
for Crown — Duty of Public Prosecutor. 

It is the duty of the Public Prosecutor at a trial before the Court of Session to call 
and examine all material witnesses sent up to the Court on behalf of the prosecution, and 
the Judge is bound to hear all the evidence upon the charge. 

The Public Prosecutor is not bound to call any witnesses who will not, in his opinion, 
speak the truth or support the points he desires to establish by their evidence ; but in such 
circumstances he should explain to the Court that this is his reason for not calling these 
witnesses, and he should offer to put them in the box for cross-examination by the accused 
at their discretion. In the absence of any guch explanation, or of other reasonable grounds 
apparent on the face of the proceedings, inferences unfavourable to the prosecution must be 
drawn from the non-production of its witnesses. 

In this case, six persons named Tulla, Chidda, Chiddu, Jairam, Kallu and 
Lalji, were tried before the Sessions Judge of Moradabad, under s. 411 of the 
Penal Code, for dishonestly receiving stolen property, knowing or having reason 
to believe the same to be stolen property. All the accused were convicted 
and were sentenced, the first four to six months’ rigorous imprisonment, 
and the last two to three and two years’ rigorous imprisonment respectively 
with reference to the provisions of s. 75 of tlie Penal Code, Five of the 
witnesses for the Crown, who had been present on the various occasions when 
the premises of the accused were examined, and who had been sent up 
to the Sessions Court, were not called, and no reason for the exclusion of 
[ 905 ] their evidence appeared on the record. The accused appealed to the High 
Court. They were not represented by counsel. 

The Junior Government Pleader (Babu Dwarka Nath Banarji) for the Crown. 

Tyrrell, J, — (after examining the evidence on the record in detail, 
continued) : — It is obvious that the trial of this case has been in all respects 
inadequate, and, so far as regards the evidence for the prosecution, only half 
completed. In view of the order that I must make in the case, I refrain from 
comment on the evidence on the record further than to remark that, as it stands, 
it would not be sufficient to prove that the accused had the stolen articles in 
their possession, so as to make them guilty under s. 411 of the Penal Code. It 
has not been established that the stolen goods were in such places that the 
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accused rauafe necessarily have been privy to their deposit there, or that the 
places are not equally acoessible to other persons'; but in the imperfect sfiate of 
the record, it is impossible to say whether these defects in the proof of the case 
for the prosecution might or might not have been removed by the evidence which 
has been excluded.. It is true that the rule of the Criminal Procedure Code 
simply requires in general terms that the witnesses for the prosecution shall 
be called and examined before the accused is put on his defence, and contains no 
special prohibition of the exclusion of one or more of them from examination ; 
but it does not require a rule stating in express terms that all the witnesses 
must be examined to indicate the necessity or propriety of examining all material 
witnesses sent up to the Sessions Court on behalf of the prosecution. It is the 
duty of the Public Prosecutor to call and examine all such witnesses, and the 
Judge is bound to hear all the evidence upon the charge. It is true that the 
Public Prosecutor is not bound to examine persons who will not, in his opinion, 
speak the truth or support the points he desires to establish by their evidence ; 
but in such circumstances he should explain to the Court that this is his reason 
for not calling these witnesses, and he should offer to put them in the box for 
the cross-examination of the accused at their discretion. In the absence of any 
such explanation or of other reasonable grounds apparent on the face of the 
proceedings, inferences unfavourable to the pro8ecu-[906]tiou must be drawn 
from the non-production of its witnesses. If, however, the witnesses in the 
present case are excluded only because the Public Prosecutor or the Court 
thought their evidence superfluous, it would still have been proper to tender 
them for cross-examination by the accused In the state of the record indi- 
cated by the foregoing observations, it is obviously impossible to deal justly 
with the appeal ; for, while there may not be sufficient evidence on the record 
to support the conviction, it is very possible that the Court has illegally 
excluded evidence which would have sufficed to prove the guilt of the accused, 
in which case the determination of the case as it stands might result in a 
deplorable miscarriage of justice. 

Under these circumstances, it is necessary — and I make this order with 
great reluctance — to cancel all the proceedings in the Sessions Court, and to 
direct a new trial of the accused according to law with the least possible delay. 


MOTES. 


New trial ordered. 


C See the Full Bench decision in (1893) 16 All., 84, on the same point. ] 


[ 7 All. 906 ] 

EXTRAORDINARY ORIGINAL CRIMINAL. 


The 21 st July, 18S5, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice. 

Laidraan 

verms 

Hearsey. 

Defamation — Jus Ufica Hon— Express malice — Evidence of complainant 
having previously acted as alleged %n the libel — Act XLV of 1860 
{Penal Code), s. 499. 

In a pro&eciition for defamation under s. 600 of the Penal Code, the alleged libel accused th 
complainant, who v^as a judicial officer, of(i) having, upon a particular occasion, used abusive 
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language fco certain respectable native litigants appearing before him in Court, and (ii) having 
upon other occasions not specified, treated other respectable natives (not named), * ‘in a similar 
manner. This latter accusation was contained in a postscript. The complaint filed by the 
complainant in the Court of the committing Magistrate, and the charge-sheet in which the 
Magistrate committed the defendant for trial, covered the whole of the document complained 
of, except the postscript. At the trial of the case, the defendant pleaded not guilty, and also 
relied on the first, eighth, and ninth exceptions to s. 499 of the F^enal Code. The prosecution 
.gave evidence to prove that, in making the charges contained in the alleged libel, the defendant 
was actuated by express malice towards the complainant. 

Heldf with reference to the terms of s. 499 of the Penal Code, that evidence of particular 
■instances of abusive language applied by the complainant upon former occasioua to natives 
appearing in his Court was admissible, first as relating to the question what was the reputation 
which the defendant was said to (.907 j have injured, and secondly because it must bo 
gathered from the document complained of as a whole whether it showed a malicious 
intention or not. 

This was a prosecution for defamation under s. 500 of the Penal Code, which 
was brought by Mr. George J. Laidman, Subordinate Judge and Judge of the 
Small Cause Court at Debra Dun, against Captain A. W. llearsey. The 
alleged libel was contained in a letter which was admittedly written by the 
defendant on the 25fch February 1885, to the Government of India, and to the 
Government of the N.-W. Provinces, and published by him. The letter was 
in the following terms : — 

“ I was in the Court of the Sub-Judge of Debra Dun and Mussoorie, on 
the 9th February, to give evidence in a law suit. 

“ Whilst waiting there, three respectable Rajpoot zamindars (nephews of 
the late Saroop Dass, Mohunt of Dehra) entered the Court, whore a case in 
which they were interested, and which had been returned to the Sub- Judge’s 
Court by the High Court for rehearing and revision was to be heard on 
that day. 

When Mr. Laidman, C.S., the Sub-Judge, looked up and saw them, 
he burst out into abuse in the following words : — ‘ Soors (pigs), badmashes 
(bad characters), haramzadas (bastards), ‘ Turn ham are degree High Court ko 
appeal kiya ; * and then again repeated the three obnoxious and abusive 
epithets, ordering them out of the Court till their case was called on. 

“ As I left the Court, these three men (whom I have known for upwards 
of twenty years to be quiet, respectable, high caste Rajpoot zamindars), came 
and asked me if I had heard the Sub-Judge gali karo (abuse) them, and if £ 
had noticed what he said. I replied that I had. They then inquired 
Where shall we get justice ? This is the Magistrate (Hakim) who will have to 
re-hear our case. W’^o are poor men : will you on our behalf report this zulum 
{injustice, oppression) that we have suffered from the Sub- Judge? ” I said 
I would, as f thought it most disgraceful and contrary to law that a Cove- 
nanted Bengal Civilian, holding the position of a Sub-Judge, should be guilty 
of such a gross abuse of authority whilst sitting on the Bench to administer 
Justice 1 That the conduct of Mr. Laidman was a criminal offence, he having 
been guilty of criminal defamation of character by the use of offensive, 
abusive, and [ 908 ] injurious expressions to respectable native litigants, who, in 
the ordinary course of business, had to appear before him for the purpose of 
urging a just claim in the prosecution of a civil suit ; and also criminally, as 


4 ALL.— T9 


625 



IL.R. 7 All. 908 


LAIDMAN V. 


fluch language, if used fco any Englishman, would most undoubtedly have led 
to a breach of the peace. 

“In my humble idea, I consider it a public duty to bring such a gross 
and wanton dereliction of duty to your notice, as a continuance of such unjust 
and oppressive conduct and language is liable, in the eyes and opinion of the 
natives of this country, to bring general discredit and contumely on the 
whole Civil Service of India, unless some wholesome example is made. I 
consider the conduct on the part of the Sub-Judge in question not only 
illegal and cruelly oppressive, but also ungentlemanly and cowardly in the 
extreme, as he would not have dared, under the circumstances we have 
related, to -have addressed such language to any of his own countrymen. I 
have only further to add that the Sub-Judge Mr. Laidman, when officiating 
for the Superintendent of the Dun in the end of 1883, fined a gentleman 
inMussoorie the sum of Rs. 300 for saying in a privileged conversation that the 
Municipality were a se of pigs : so he should have been the last person in 
India to have used the^ offensive epithet soor to any individual, still less to 
respectable Hindu zamindars who appeared before him for justice! ! ! 

“ In conclusion, I feel confident that after the perusal of this, you will 
grant these men full investigation and ample redress from the insults they have 
received from a member of the Covenanted Civil Service of India. Mr. Laid- 
man, still more to annoy and distress these men, has already postponed the 
rehearing of their case on three occasions, thus causing them unnecessexy 
expense and delay. I have the honor to be, your most obedient servant^ 
A. W. Heaksey, Captain, Betired List, Her Majesty's Service," 

“ This is not an isolated case of Mr. Laidman’s abusing respectable 
natives in his Court. When the time comes, I can produce several others 
whom he has treated in a similar manner ” 

Upon obtaining a copy of this letter, Mr. Laidman, to whom sanction was 
given by Government for the prosecution of Captain [909] Hoarsey, demanded 
an apology, and, this having been refused, instituted proceedings, which 
resulted in the committal of the defendant for trial by the High Court. The 
complaint filed by Mr, Laidman in the Court of the Assistant Magistrate of 
Debra Dun, and ihe charge-sheet in which the Magistrate committed the 
defendant for trial, substantially covered the whole of the letter of the 25th 
February, with the exceptionof the postscript, , which referred to alleged 
previous instances of abusive expressions applied by the complainant to 
respectable natives in his Court. 

At the trial of the case before Petheram, C.J., and a jury, the defendant 
admitted having written and published the matter complained of, but pleaded 
not guilty, and also relied upon the first, eighth, and ninth exceptions to s. 49& 
of the Penal Code. The prosecution gave evidence suggesting the inference 
that, in making the charges contained in the alleged libel, the defendant was 
actuated by express malice. This evidence consisted of, (1) decisions passed 
by the complainant in cases in which the defendant was more or less directly 
interested, (2) a judgment in winch the complainant commented in severe 
terms upon the defendant’s conduct and demeanour in Court, and (3) a letter 
written by the dofenclant to tfie Registrar of the High Court, in which he 
imputed dislionesty to the complainant in the conduct of a particular case. 

The complainant was the first witness called by the prosecution. In cross* 
examination, Mr, J, D. Gordon, for the defence, asked the following question: — 
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Will you swear that you have never in Court used any oflFensive 
expression to any native of this country ? ” 

Mr. &. E. A, Boss, (with him Babu Dwarka Nath Banarji), for the 
prosecution, objected to this question. He submitted that particular instances 
of abusive expressions used by the complainant on former occasions were not 
relevant under s. 138 of the Evidence Act; and that, assuming questions 
relating to such instances to be admissible as being directed to shaking the 
credit of the witness, under s. 146, it would not, under s. 153 bo open to the 
defence to give evidence contradicting his statements. 

[PetHERAM, C, ,1. — We are not trying the defendant for telling a 
falsehood, but for defaming the complainant in his character as a [910] Judge. 
Upon this issue I am of opinion that the whole of the complainant’s character 
as a Judge is relevant.! 

The first witness called by the defence was Mr. E. G. Mann, who 
deposed to having practised for some time as a pleader in the complainant’s 
Court at Mussoorie. 

Mr. Gordon . — Have you ever heard the complainant use abusive language 
in- Court to natives who had to appear before him ? 

Mr. Ross . — I object to the question. The charge as laid and to which the 
inquiry should be confined, is a charge of particular acts of misconduct alleged 
to have been committed at a specified time and place towards a specified 
individual. Upon this issue, instances of other acts committed at other times 
and towards other persons are not admissible in evidence either as facts in issue 
or as relevant facts. They do not fall within the definition of “ facts in issue ” 
given in s. 3 of the Evidence Act, because the general conduct of Mr. Laidman 
in Court is not in issue, and the truth of the specific charge as to the com- 
plainant’s conduct in Court on the 9th February does not “ necessarily follow ” 
from anything he may have done upon other occasions. Nor do they come 
within any of the provisions of ss. 6—14 of the Evidence Act, showing what 
facts are relevant ; and hence tliere is no section in the Act which warrants 
the introduction of the evidence. Under s. 5, therefore, it is inadmissible. 

IPetheram, C. J. — The question is, whether the defendant's letter of the 
25th February defamed the complainant or not. The prosecution have gone 
into the past relations of the parties to show that the defendant acted with a 
malicious intention. Mr. Gordon now seeks to show that Mr. Laidman, as a 
Judge, has no character to be defamed. This is a fact in issue. A statement 
which is defamatory of one person is not necessarily defamatory of another. 
The defendant is not being tried for telling a falsehood, hut for filching a 
man’s character. Upon this question it is necessary to consider what the 
complainant’s character is.l 

Mr. Ross . — Assuming that a man’s character is bad, that cannot justify 
another in making false statements concerning him. 

[Pethebam, C.J , — If this were a civil action, the case might be different. 
But here you put the law in motion against a man [911] whom you accuse of 
committing a crime, and with a view to his punishment.] 

Mr, Ross . — The case of a civil action is closely analogous. In such an 
action, evidence of particular facts tending to show the plaintiff’s misconduct 
might possibly be admissible in reduction of damages, but not to support a plea 
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of jusfciBcation. For the latter purpose, there is not a single precedent or 
provision of the law which warrants the admission of such facts in evidence. 
The case of Scott v. Sampson, L. R., 8 Q. B. D., 491, and in particular the 
judgment of Cave, J., who fully reviewed the authorities on .the subject, 
supports this contention. The grounds of the rule there laid down are, that 
statements of thik description are so vague and general that to admit evidence 
upon them would be, in effect, “ to throw upon the plaintiff the difificulty of 
showing an uniform propriety of conduct during his whole life,” and “ would 
give rise to interminable issues which would have but a very remote bearing 
on the question in dispute, which is to what extent the reputation which he 
actually possesses has been damaged by the defamatory matter complained of,” 
These grounds are equally applicable to criminal proceedings, which, therefore, 
should he governed by the same rule ; and hence it follows that evidence of 
this description, even assuming it to be admissible in mitigation of punishment, 
is not admissible for the purpose of justification. 

IPetheram, C. J. — In that case there wa^a no attempt on the part of the 
prosecution to prove express malice. In this case you charge express malice, 
and then seek to confine the inquiry to a particular part of the document, though 
the question is whether the defendant acted maliciously, and whether the 
document as a whole\<=^ true. If in Scott v. Sampson, L. R., 8 Q. B. D., 491, the 
general character of the plaintiff had been attacked, I should think that the 
defence would have been entitled to give evidence adverse to his general 
character. The libel there charged a theatrical critic with abusing his position 
by attempting to extort money, and it was held that this charge could not 
be justified by showing that he had abused his position in other ways. All 
that the Court really decided was that if, for example, a libel charged a 
man with having been drunk on a particular [912] occasion, it could not 
be justified by evidence showing that on other occasions he had committed 
theft. There is nothing in the reports to exclude evidence of particular 
instances of the same kind of misconduct as that alleged in the libel. In 
the present case this document is only a part of the matters put before the 
jury to support the charge of malice, and which do prove malice if they are 
not contradicted. You virtually claim that the prosecution may go into these 
general matters, but that the defence may only contradict you as to a part. 
Tho case of Lawson v, Labouchere, not reported, appears to me to be more 
in point than Scoft v. Sampson, L. R., 8 Q. B. D., 491. In that case the 
complainant was cross-examined at great length upon his conduct as a journal- 
ist, and in order to contradict him files of the Daily Telegraph for some years 
back were put in. Apart from this, however, I *am of opinion that, in the 
present case, Mr. Laidman’s character is a fact in issue. I 

Mr. Boss, — it is in issue, not generally, but with reference only to 
particular expressions said to have been used on a particular occasion. This is 
shown by the complaint filed by the prosecution, and by the charge framed by 
the committing Magistrate. The prosecution has not been instituted in respect 
of every allegation contained in the defendant’s letter of the 25th February, 
but only in respect of such of the allegations as are sufficiently specific to 
admit of an answer. It was necessary to put in the whole document, but 
the defendant has not been required to plead to any points other than the 
statements relating to the 9th February and to the adjournments. The other 
imputations were not made the subject of charge, because they are so indefinite 
and general, specifying neither time, place, nor person, that it was impossible 
to bring ovidenco regarding them or to meet them in any way. Any evidence 
therefore upon these allegations must necessarily take the complainant by 
surprise, and subject him to great hardship. 


623 



HEARSKY [I885j 


I L.R. 7 AIL 918 


[Petheram, C. J. — If the complainaDt had chosen to take civil pro- 
ceedings, the difficulty would have been avoided. Not having done so, he 
must take the consequences.] 

Mr. Ross , — The rules of the service practically made such a course impos- 
sible. The official reputation of a civil servant is considered as being in the 
hands of his superiors, and the complainant [913] was bound, as a matter of 
fact, to take only such action as they approved. .The learned Counsel referred 
to the Manual of Gooernment Orders, or th- Western Provinces, Vol. I, p. 156, 
(Judicial Criminal) : — “ All officers must obtain the authorization of Govern- 
ment before having recourse to the Courts for vindication of their public acts 
or their character as public functionaries from defamatory attacks. This 
order does not affect an officer’s right to defend his private dealings or behaviour 
in any way that may seem to him fit ; but his official reputation is in the 
charge of the Government which he serves.*'] 

I Petheram, C. J. — That rule does not appear to me to apply to charges 
of this kind, but to charges relating to a man's competency in his work, and 
to the fairness of his decisions. In using offensive expressions from the 
Bench, a man does not, in my opinion, act in his “ official ” character, but 
out of his own folly. I regard the matter as a vulgar little quarrel, and as 
Having nothing of the character of a state trial about it.) 

Mr, Ross , — It is not merely a prosecution brought by a private person, 
but a prosecution brought by a public official to vindicate his character. For 
this purpose he is entitled to use the remedy provided by law. 

[Petheram, C. J. — I shall tell the jury that he cannot use a criminal 
prosecution for that purpose. The object of such proceedings is not to seek a 
remedy for an individual injury, but to punish a crime, and the complainant 
is only interested, like any other member of the public, in seeing that justice 
is done. With reference to the alleged hardship caused to the complainant, 
it will be for the jury to consider whether he has been so taken by surprise 
that they should regard the evidence with suspicion.] 

Mr. Ross asked that the point might be reserved under the Charter for 
decision by the Full Court. 

Mr. Gordon, for the defence, was not called on to reply. 

Petheram, C. J. — The whole question which has been raised by this 
objection turns upon the construction to be placed upon the language of s. 499 
of the Penal Code. That section creates the criminal offence of defamation, 
and whoever is guilty of the ofience as therein defined, is liable to punishment 
in the public [9I4J interests. The question of guilt is for the jury to consider, 
who must have before them all the evidence, and who must consider it without 
reference to the interests of any other person than the public and the prisoner. 
The words of s. 499 are as follows : — “ Whoever, by words either spoken or 
intended to be read, or by signs, or by visible representations, makes or 
publishes any imputation concerning any person, intending to harm, or 
knowing, or having reason to believe, that such imputation will harm the 
reputation of such person, is said, except in the cases hereinafter excepted, to 
defame that person.** 

The question here is whether, with reference to these words alone, and 
apart from the rest of the section. Captain Hearsey intended to harm the 
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reputation of Mr. Laidman. Before this question can be answered, it is 
essential to see what Mr. Laidman's reputation is, and, moreover, Mr. Boss 
puts the case for the prosecution on the ground that Captain Hearsey acted 
with a malicious intention to injure the complainant by telling’ a falsehood, 
and not with a genuine intention to furnish proper information to the public. 
Upon this issue, it must be material to ascertain whether Captain Hearsey, 
in his letter as a whole, was telling the truth or not. 

For those reasons I rule that this evidence is admissible, that is to 
say, first, because it relates to the question what is the reputation which 
the defendant is said to have harmed ; and secondly, because it must be 
gathered from the document as a tvhole whether it shows a malicious intention 
or not. I decline to reserve the point for the Full Court, being of opinion 
that to do so would not serve the interests of either party. 


[7 A1].9H] 

CIVIL REVISION AL. 

The 23rd July, 1885. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Tyrrell. 

Baldeo Das Petitioner 

versus 

Gobind Shankar Opposite party. 

Act XL of 1856 {Bengal Minors Act), s, 3 — Certificate of administration — 
Bight of holder of certificate to defend suits connected with minor's 
estate -High Court's powers of revision — Civil 
Procedure Code, ss. 2, 622. 

Under s, 3 of tUo Bengal Minors Act (XL of 1858), the Civil Court has no power to 
refuse to admit a person who has obtained a certificate of administration £^15) under the 
Act, to defend a suit on the minor’s behalf, as guardian of such minor. 

Where a Subordinate Judge had so acted, — held, that the High Court had no power to 
revise his order under s. 622 of the Civil Procedure Code. 

The facts of this case are sufficiently stated for the purposes of this report 
in the judgment of Petheram, C. J 

Mr. G. E. A. Boss, Babu Dwarha Nath Banarjt, and Pandit Ajudhia 
Nath, for the Petitioner. 

Mr. T. Coni an, Munshi Hanuman Prasad, Lala Juala Prasad and Munshi 
Madho Prasad, Tor the Opposite Party. 

* Application No. K7 of 1885, for revision under s. 622 of the Civil Procedure Code, of 
an order ot Babu Kashi Nath Biswas, Subordinate Judge of Benares, dated the 5th 
June 1885. 
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Petheram, C. J. — I think that this application must be rejected. It is 
an application under s. 622 of the Civil Procedure Code, against an order of 
the Court of the Subordinate Judge, in which that Court refused to exercise 
a jurisdiction vested in it by law. The plaintiff brought an action against a 
particular person who did not appear in the suit. A third -person came for- 
ward, who is the applicant before us, and claimed to be put on the record as 
defendant. The Subordinate Judge refused to admit him to defend the suit. 
I think he had no power to make that entry on the record. This third person 
urged that he had a right to come in under s. 3 of Act XL of 1858. Now, 
the application is based on the fact that the applicant has obtained a 
certificate, and no person, by s. 3 of Act XL of 1858, is entitled to.institute or 
defend any suit for a minor unless ho has obtained a certificate under the Act. 
The latter part of that section makes a certificate necessary, and by implica- 
tion it gives him the right when he has obtained the certificate. Subsequent 
to the passing of Act XL of 1858, the Civil Procedure Code was passed ; but, 
after looking at s. 464 of that Code, it would appear that we must look at this 
application as if these provisions, from s. 442 to s. 462, did not exist. Now, 
the words contained in s, 3 of Act XL of 1858, and the prohibition therein 
contained, cannot be made larger than they are. After a person has obtained 
a certificate, he may take the conduct of the minor’s estate in his hands, and 
^bring and defend suits. Supposing that this third party is right in his claim, 
he may ask to defend the suit, not in his own name, but as guardian of 
the minor. 

[916] The Judge had no power to pass the order he did ; but we cannot 
interfere in revision, and this application must bo rejected with costs. 

Tyrrell, J. — I agree with the learned Chief Justice’s view of this applica- 
tion. I think also that it is very questionable whether any application to this 
Court would lie as made before us. The application to the lower Court, if 
made under s. 32 of the Act, is not appealable. There is no appeal under 
8. 588, but there is the question whether the order of the lower Court could 
not be considered a decree, within the meaning of the definition section (2) of 
the Civil Procedure Code, The petitioner claimed to appear as guardian. The 
Court decided he had not that right. That order decided his position in the 
suit. It seems to me that an appeal might have been preferred, and for this 
reason also this application must he rejected with costs. 

Application rejected^ 
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[7 All. 916] 

APPELLATE CIVIL. 

The 23rd July, 1885. 

Preseni : 

Sib W. Comer Petheram, Kt., Chief Justice and 
Mr. Justice Tyrrell. 

Hira and another Plaintiffs 

» versus 

Kallu and others Defendants. 


Pre-emption — Hindus — Local custom — Sale to a sti anger. 

Tbo right of pre-emption, when it exists among Hindus, is a matter of contract or 
custom agreed to by the members of a village or community. Such a custom is not 
properly described as attached to the land, and as soon as any members of a Hindu oom> 
munity, who have agreed to be governed by it, sell to any one who is a stranger to the 
agreement, the land is no longer subject to pre-emption. 

This was a suit to enforce a right of pre-emption, and was founded upon 
an alleged custom of a mohalla in the city of Muzaffarnagar, in which the pre- 
emptive property, which was part of a house, was situated. All the parties 
to the suit were Hindus. The defendanc-vendee pleaded, inter aha, that her right 
to the property was preferential to that set up by the plaintiffs, inasmuch as 
she had lived for many years in the house in question, which had formerly 
belonged to her husband. The Court of First Instance (Munsif of Muzaffar- 
nagar) found that the existence of the alleged custom in the part of the 
town in which the property was situate was [917] not proved, and accordingly 
dismissed the claim. On appeal, the District Judge of Saharanpur affirmed 
the decree, being of opinion that the plaintiffs had not established a right 
preferential to that of the defendant- vendee. 

In second appeal, it was contended on behalf of the plaintiffs that, ** as it 
was admitted that in the town of Muzaffarnagar the custom existed, it must 
be presumed to exist in this mohalla also,'" and that “ the appellants as 
neighbours have a preferential right to purchase.*' 

Lala Lalia Prasad, for the Appellants. 

Munshi Kashi Prasad, for the Bespondents. 

Fetheram, C. J — This appeal must be dismissed with costs. I agree 
with the learned Judge in his decision, but not altogether for the reasons 
assigned by him. The suit was based on a wrong idea as to the custom of 
pre-emption asserted by Hindus, Pre-emption is aright which is known to the 
Muhammadan Law. It is not fixed to the land or country, but follows the 
persons of IMuhammadans wherever they may be in the world. Among 
Hindus, on the other hand, it is a matter of contract or custom agreed to by 
the members of a village or community. When it is said that such a custom 
is attached to the land, I do not think that is a correct description. A com- 
munity of Hindus may agree to be governed by the custom of pre-emption^ 
but the moment they sell to a stranger to the agreement, there is no pre-emption 
attaching to the land. I think there is no ground for declaring such a cus- 

* Second Appeal No. 1481 of 1884, from a decree of 0. W. P. Watts, Esq,, District 
Judge of Saharanpur, dated the 10th June 1884, affirming a decree of Maulvi Muhainmad 

Said Khau, Munsif of Muzaffarnagar, dated the 7th December 1888. 
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tom to exist. The Judge was right in his decision » and this appeal must be 
dismissed with costs. 

Tyrrell, J., concurred. 

Appeal dismissed. 


[ 7 All. 917 ] 

. The 24th July, 1886, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice and Mr. Justice Tyrrell. 

Hanuman Rai Plaintiff 

versus 

Udifc Narain Rai and others Defendants.* 

Pre-emption — Wajib-ul-arz — Transfer under compromise and decree thereon 
to person claiming pre-emption. 

An appeal having been preferred from a decree in a suit for pre-emption, based on the 
toajib-ul-arz of a village, the parties to the suit entered into a compromise [918] whereby 
the plain tifi-pre-emptor relinquished his claim to a part of the property in dispute in 
favour of the defendants- vendees, and the latter admitted his claim with respect of the 
remainder of the property. Upon this compromise a decree was passed. Subsequently a 
co-sharer in the village where the property was situate brought a suit for pre-emption upon 
the contention that the compromise and the decree passed thereon amounted to a transfer 
to the plaintiff in the former suit, within the moaning of the xoajib-ul-arz. 

Held that the suit was not maintainable. 

This was a suit to enforce a right of pre-emption based on the tvajib-ul-arz of a 
village, which gave the right to co-sharers in cases of “ transfers or sales to 
strangers. The plaintiff Hanuman Rai, together with defendant No. 2, Ganga 
Din [who was a stranger) and other persons, had purchased shares in two 
villages, Siri and Kharang, under a joint sale-deed. Thereupon the respondent 
in this case, Udit Narain Rai, brought a suit for pre-emption in respect of the 
sale, excluding the share purchased by the plaintiff, and obtained a decree, and 
paid the consideration-money into Court within the period prescribed. An 
appeal was preferred from the decree, and the parties entered into a compromise, 
whereby the plaintiff-pre-emptor relinquished his claim to a two pies share in 
each village in favour of the defendants- vendees, and the defendants -vendees 
admitted the plaintiff* pre-emptor's claim with respect to the remainder of the 
property transferred. Upon this compromise a decree was passed. 

The present suit was brought by the plaintiff upon the contention that the 
proceedings just described amounted to a transfer, within the meaning of the 
v>aiib-ul-arz, and therefore gave rise to the right of pre-emption ; and alleging 
further that he was a nearer co-sharer in the two villages than Udit Narain Rai, 

* Second Appeal No. 1501 of 1884, from a decree of Lala Mata Din, Officiating Sub- 
ordinate Judge of Gorakhpur, dated the l6th June 1884, reversing a decree of Maulvi Ahmad 
Ati lUaan, Munsif of Bansgaonr, dated the 19th March 1884. 
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and therefore entitled, under the wajib-uUarz, to enforce the right against 
him. The defendants (the parties to the compromise and the decree) contended 
that the transaction referred to was not a transfer, within the meaning of the 
wajib-uUarz^ in respect of which a right of pre-emption could be enforced. The 
Court of First Instance (Munaif of Bansgaon) decreed the claim, holding that 
the transfer effected by the compromise and decree in favour of Udit Narain 
Bai “ had all the incidents and properties of a sale,*’ and therefore gave rise to 
the right of pre-emption. On appeal, the Subordinate Judge of Gorakhpur, 
being of the contrary opinion, reversed the decree. 

[919] In second appeal, it was again contended on the plaintiff's behalf 
that the transfer to Udit Narain Bai, under the compromise, was a transfer of 
the nature contemplated by the wajib-ul-arz. 

Munshi Sukh Ram, for the Appellant. 

Lala Juala Prasad, for the Bespondents. 

Petheram, C. J. — I am of opinion that this appeal must be dismissed 
with costs. The sale, in respect of which the right of pre-emption is claimed, 
is a sale in which the right was claimed by another party, and was the subject 
of a compromise. The appellant urges that this compromise of a former suit 
had all the virtue of a private sale, and that, he being a nearer co- sharer, his 
right of pre-emption accrued in consequence. This action is, in effect, to have 
it established that another suit by the present defendant Udit Narain Bai was 
wrongly decreed. If we were to allow this, it would be reducing the right of 
action and proceedings for pre-emption to an absurdity. No sooner one suit 
was decreed for pre-emption, than another would be filed, and so it might go 
on from the nearest co-sharer’s suit to the next and the next, down to the 
person whose, interest in the village was the smallest and most remote. The 
Lower Appellate Court was right in dismissing the suit, and this appeal must 
be and is dismissed with costs. 

Tyrrell, J. — I am of the same opinion. 

Appeal dismissed. 


NOTES. 

[This case was followed in (1913) 18 Ind. Cases 957 (Punjab). (1903) 25 All., 334 
in also to the samo cilect.] 
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ALLAHABAD— Yol. ¥111-1886. 

APPELLATE CIVIL. 

The 12th June, 1886. 

Present : 

' Sib W. Comer Petheram, Kt., Chief Justice, and Mr. Justice 

Brodhurst. 

Parbati Defendant 

ve rsus 

Sundar Plaintiff.'^ 

Hindu Law — Brahmans — Adoption of sister's son — Suit for partition of 
property by person in possession making a false claim thereto. 

According to the Hindu Law, a Brahman cannot validly adopt his sister's son. 

B, a childless Hindu and a Brahman, adopted X, his sister’s son, and, subsequently 
apprehending that the adoption was invalid, executed a will by which he left his estate to X. 
After B's death, X obtained possession and remained in possession of the estate till his 
death, which occurred before ho had attained majority. After this, joint possession of the 
estate was obtained by P and S, t^o widows of B, who set up a right of inheritance from X, 
as being in the position of mothers to him, in consequence of his adoption by their deceased 
husband. A suit was brought by 5 against P for partition of the estate. 

Held that the adoption of X, by B, a Biahman, was invalid, and that P and S were not 
entitled to succeed as his heirs. 

Held also that, inasmuch as the parties had sot up a false'claim to the estate, and had 
no estate in law which they could divide, the suit for partition was not maintainable merely 
by reason of the fact that they were in possession. Armory v. Dclamirie, Smith’s L. 0. 6th 
•dn., 318, and Asher v. Whitlock, L. R,, 1 Q. B. 1, referred to. 

The facts of this case are sufficiently stated for the purposes of this report in 
the jadgments of the Court. 

Mr. T. Conlan and Pandit Ajudhia Nath, for the Appellant. 

Mr. 0. H. Hill and Pandits Bishambar Nath and Sundar Lai, for the 
Bespondent. 

* First Appeal No. 87 of ld64r, from a decree of Haulvi Muhammad Maqsud Ali Khan, 
Subordinate Judge of Saharanpur, ‘dated the^27th February 1884. 
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PARfeAO?! V. 


Petheraniy C. J. — This is a suit instituted by one Musammat Sundar 
against Musammat Parbati, both of them being the widows [2] of one Baldeo 
Sahai, for partition of the property in suit said to be held jointly by them. As 
it is of great importance in the case to ascertain precisely the grounds upon 
which the claim’is made, and the grounds upon which the defence is based, I 
will first proceed to explain thorn. 

The plaintiff states in her petition of plaint as follows : — 

“ 1. That the properties mentioned in the accompanying schedules form 
part of the estate of Lala Baldeo Sahai. deceased, who, being childless, declared 
Prem Sukh Das in his lifetime to be his adopted son and heir, solemnly 
executing a will in his favour in 1875. He died in December 1878. 

“ 2. That on the death of Lala Baldeo Sahai, the plaintiff and the defen- 
dant undertook to maintain Prem Sukh, minor, and to look after the affairs 
connected with the property. 

“ 3. That Prem Sukh Das, who had not contracted a marriage, died 
during his minority, on the 3rd December 1879. 

“4. That the parties, who are the widows of Lala Baldeo Sahai, and 
mothers of Prem Sukh Das, obtained joint possession of all the moveable and 
immoveable properties, and lived together in commensality.” 

That is, in her petition of plaint she says in effect that, at the time of the 
death of Baldeo Sahai, he left an adopted son as his heir. Plaintiff and res- 
pondent took possession of the estate of Baldeo Sahai on behalf of Prem Sukh 
Das, the adopted son, who was a minor. The minor died a year after. Since 
then the plaintiff and defendant remained in joint possession of the estate. 
Now the defendant is dealing with the property in a way to which she (the 
plaintiff) objects, and she asks for a division of the estate between them. 

The defendant pleads that “Prem Sukh Das was not an adopted son of 
Baldeo Saliai, nor could he be adopted ; the disputed property was acquired by 
him under a will executed by Baldeo Sahai. The plaintiff has no right in res- 
pect of the property in suit, and her claim in respect of it should be dismissed.*’ 

The parties went to trial upon the question of adoption, and in proving 
that Baldeo Sahai had adopted the minor Prem Sukh [ 3 ] as his son, it was 
proved that Prem Sukh was the son of Baldeo Sahai’s sister. It is not 
necessary for us to consider the evidence as to the fact of adoption. The ques- 
tion is, had the adoption of his sister’s son by Baldeo Sahai any legal validity ? 
Baldeo Sahai himself had doubts about its validity. The will would not 
have been necessary had the adoption been a good one. 

We have then to consider what was the position of the two ladies on the 
death of Baldeo Sahai. A form of adoption had been gone through and a will 
made. Prem Sukh was entitled to the same interest either under the will or 
by reason of the adoption. Whoever got possession of the estate, got it on 
behalf of Prem Sukh. 

Both the ladies state that they maintained and brought up Prem Sukh, 
and they got their names, registered as mothers of Prem Sukh. 

During the lifetime of Prem Sukh, then, the two ladies were in possession 
of the minor’s property, whom they recognised as their son. The result of 
this is, that they constituted themselves trustees for the minor. As such, they 
continued to be in possession of the property till the death of the minor in 
December 1879. After his death they continued in possession. They placed 
themselves in the position of his mothers, and as heiresses to him, and not 
in the positico of the widows of Baldeo Sahai. That is the right which both 
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claimed in the property, and upon the basis of which they remained in posses- 
sion of the estate since the death of Prem Sukh. 

Two contentions have been raised before us. The first is that the two 
widows are actually heirs ; that the adoption was legal and valid ; and that 
Prem Sukh was therefore the son of Baldeo Sahai and his two widows. 

The question then is, can a Brahman (for the parties in this suit are 
Brahmans) in this country validly adopt his sister's son ? 

It is urged that the earlier authorities on Hindu Law do not prohibit 
such an adoption ; that the view taken by the two Mmiansas is opposed to 
these earlier authorities ; and that the ancient texts upon which the ^iviansafi 
profess to base their view do not support that view. It is admitted that all 
the Courts have hitherto [4] adopted the view which the Mimansas take ; but 
it is urged that as that view is wrong, the decisions based upon it are wrong 
also. I do not propose to re-open the question. All the Courts have acted 
upon the view taken by the two Mtmaiisas, and we are bound to follow the 
authority of a long and uniform course of decisions. Sitting as a Division 
Bench of this Court, it is not competent for us to disturb the long and uniform 
course of decisions by all our Courts, from the earliest times, upon this point. 
If the respondent wishes to re-open the whole question, she must go to the 
Privy Council. It must therefore be held that the adoption of Prem Sukh Das 
was invalid, and that upon the death of Baldeo Sahai he took the estate under 
the will. 

The question then arises : — What is the position occupied by the two 
ladies since Prem Sukh’s death ? They had no rights as mothers. They took 
possession of the estate on behalf of Prem Sukh, and their possession was that 
of trustees on his behalf. They remained in possession as heiresses, and as 
such set up a claim to his estate. That claim has failed. 

It is then contended that, even allowing that they have no right to the 
property as the heiresses of Prem Sukh, still, inasmuch as they are in 
possession of the estate, they are. competent to maintain a suit for its 
partition between themselves. Various authorities have been cited in support 
of this contention. 

The first case cited to us was the case of Armory v. Delamirie, Smith’s L. 
C. 6th edn., 313. We were also referred to some of the cases mentioned in the 
note to this case. 

Now in the first case, the plaintiff, who was a chimney sweeper’s boy, 
had found a jewel. He carrie'd it to the defendant's shop, and delivered it into 
the hands of the defendant’s apprentice. The apprentice, under tlie pretence 
of weighing it, took out the stones, and returned the empty socket. In an 
action for trover by the plaintiff, it was held in this case that the finder of a 
jewel, though he does not by such finding acquire an absolute property or owner- 
ship, yet has such a property as will enable him to keep it against all except 
the rightful owner, 

Now in that case no false claim was set up : the claim was a claim to 
bare possession. 

[5] The other case cited was Asher v. Whitlock, L. R. 1 Q. B. 1, a case 
relating to land. 

In that case a person had enclosed from the waste of a manor a piece of 
land by the side of the highway in 1842, In 1850 he enclosed more land 
adjoining, and built a cottage. He occupied the whole till his death in 1860. 
By his will this person devised all his property to his wife for and during so 
much of her natural life as sHe might remain unmarried, and from and after her 
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decease or second marriage, whichever event might first happen, to his only 
daughter in fee. After the death of this person, his widow remained in pos* 
session with the daughter, and in 1861 married the defendant. Early in 1863 
the daughter died, and the mother also died soon after. The defendant con- 
tinued to occupy the property, and the heir-at-law of the daughter brought 
this suit for ejectment against him. It was held in that case that a person 
in possession of land without other title has a devisable interest, and the heir 
of his devisee can maintain ejectment against a person who has entered upon 
the land and cannot show title or possession in any one prior to the testator. 
Possession is a good title against all the world, except against one who can 
show better title. By reason of his possession such person has an interest 
which can be sold or devised. If this person had devised his interest to two 
others, they might divide it among themselves. 

In this case there is nothing of the kind. Parties come and claim an 
estate to which they are not entitled. They set up a false claim. They have 
no estate in law which they could divide. We cannot recognize such a claim; 
to do so would be to recognize an illegal transaction, and we should be divid- 
ing an estate which has no legal existence. The suit is not maintainable, and 
we must allow this appeal, and dismiss the connected appeal No. 55 of 1884. 
No costs on either side in any of the Courts. 

Brodharst, J. — The plaintiff, the younger widow of Baldeo Sahai, Brah- 
man, instituted a suit in the Court of the Subordinate Judge of Saharanpur, 
against the defendant, the elder widow of the said deceased person, for partition, 
and for separate and complete possession of a half share of certain houses, and 
for other reliefs as contained in the plaint. 

[ 6 ] The Subordinate Judge partly decreed and partly dismissed the claim, 
and from his decree the defendant has now appealed. 

It is proved that Baldeo Sahai went through the form of adopting Prem Sukh, 
bis sister’s son, and, subsequently having reason to believe that such an adoption 
was invalid, he, on the 21st July 1875, executed a will in favour of Prem Sukh. 

Baldeo Sahai died in 1878, and Prem Sukh succeeded to possession of his 
estate ; but he died in 1 879 during his minority. 

The adoption of a sister’s son by one of the twice-born has been held in 
numerous rulings, and by every one of the High Courts in India, to be invalid 
under the Hindu Law, and the proposition of the plaintiff-respondent’s learned 
counsel to the contrary, in my opinion, has not been and cannot be sustained. 

The plaintiff -respondent did not obtain possession of the property in suit 
as a widow of Baldeo Sahai, but Prem Sukh succeeded to possession under the 
will, and on his demise the plaintiff was not entitled to the property, and had 
no right to bring the suit. 

I therefore concur with the learned Chief Justice in allowing the appeal 
and in dismissing the suit without costs. 

Appeal allowed* 


HOTES. 

[See the to (1695) 17 All., 294.] 


840 



AI(EXANDER MITCHELL V. MATHUBA t)AS &C. [1885] l.L.8. 8 All. 7 


[ 8 All. 6 ] 

PEIVY COUNCIL. 

The 19th June, 1885. 

' m 

Present : 

Sir Barnes Peacock, Sir Robert P. Collier, Sir Richard Couch, 
AND Sir Arthur Hobhouse. 


Alexander Mitchell Defendant 

versus 

Mathura Das and others Plaintiffs. 


[On appeal from the High Court for the North-Western Provinces, i 

Act III of 1877, {Registration Act), ss. 17, 49 — Effect of a registered instru- 
ment confirming a prior one of the same purport not registered. 

An instrument purporting to assign a right in immoveables of more than the value of 
Rs. 100 (s. 17, sub-section b of Act III of 1877) being unregistered, was ineffectual to affect 
the title of the purchaser. 

Some years after, the parties executed a deed of conveyance, making the same assign- 
ment, confirming the former instrument, and setting it forth in a schedule. The latter 
instrument was registered. 

In a suit in which the ownership of the property was contested — held, that the fact of 
the prior deed not having affected the property being unregistered, £7] was no reason why 
the deed afterwards registered should not be admitted as evidence of title. In this there had 
been nothing contravening the objects of the Registration Act. 

Appeal from a decree (16th January 1882) of the High Court, I.D.R., 4 
AIL, 206, reversing a decree (9th September 1880) of the District ludge of 
Cawnpore. 

The respondents, who had obtained a decree for Rs. 2,086, dated the 9th 
June 1879, under an arbitration award against William Mitchell, formerly 
carrying on the business of cotton-screwing at Cawnpore, in execution attached 
the screwing-house and a bungalow adjoining in his occupation. Alexander 
Mitchell, resident in Scotland, father of William Mitchell, claimed the property 
as owner, alleging that the. latter was merely his tenant;; and obtained its 
release on the 11th August 1*879, under b. 280 of Act X of 1877 (Civil Proce- 
dure Code). Another son, Francis J. Mitchell, took possession as agent for 
his father. 

On the 14th June 1880, Mathura Das and others, now respondents, 
holders of the decree of the 9th June 1879, sued both William and Alexander 
Mitchell, to obtain establishment of right in the property in dispute (in accord- 
ance with the right of suit given in s. 283), on the ground that the property 
belonged exclusively to William. The defence was that the elder Mitchell had 
purchased from Messrs. Nicol, Fleming and Co., in 1873, and had continued 
to be owner. 

The District Judge, into whose Court the suit was transferred, found that 
the property in suit, which was of upwards of Rs. 12,000 in value, had been 
acquired in good faith by A. Mitchell, the father, on payment of Rs. 12,406-12-0 
to Messrs, J. Nicol, Fleming and Co., in September 1873, as an investment 
for himself, and with the object of enabling his son, William Mitchell, whose 
possession thereof after such purchase was merely permissive, to make a 
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favourable sfcart iri business ; fcbafc the deed of the 25th September 1873, was 
not produced for registration, through oversight, but that such omission had 
been supplied by the execution of the deed of the Slst December 1878, to 
which the earlier deed was appended as a schedule ; that the two -instruments 
formed, in truth," one document, which was validly registered ; and that if there 
were any L8] irregularity or defect in such registration by reason of the certifi- 
cate of registration not being endorsed on the paper on which the later deed 
was written, such defect or irregularity was one merely of procedure, and did 
not render the registration of tlie document invalid. The Judge also found that, 
even if the registration were invalid and the deed inadmissible in evidence, there 
was enoug+i to show that the property belonged to the elder Mitchell. The suit 
was accordingly dismissed. 

The plaintiffs having appealed, the High Court found, with reference to a 
mistake under which the Registrar’s certificate had not been written on the 
confirming document, but on the schedule containing the deed of 1873, that the 
provisions of ss. 58, 59, and 60 of Act III of 1877 had not been complied with. 
They concluded, therefore, that neither of the documents was admissible in 
evidence, and that in admitting that of 1878 the Judge had decided erroneously. 
They intimated that there was much force in the suggestion of the counsel for 
the plaintiff, that registration of the deed of 1873 was intentionally not made, 
in order to let it appear that William Mitchell was the owner of the premises. 
The material part of the judgment is set forth by their Lordships. 

The claim having been decreed in the High Court, Alexander Mitchell 
appealed to Her Majesty in Council. 

For the appellant, Mr. B. V. Doyne, and Mr. Woodroffe argued that any 
prima facie case of ownership on the part of William Mitchell, consequent on 
his having been seen in occupation, had been rebutted by proof of the purchase 
of the property by his father. The title of the latter was established by the 
deed of the 31st December 1878, which with its schedule was admissible in 
evidence. That the endorsement of the Registrar was on the wrong document 
was not a material mistake, and did not invalidate the registration. 

Reference was made to Act III of 1877, Muhammad Ewaz v. Birj Laly 
L. E., 4 Ind, Ap., 166; Sah Makhan Lai Vanday v. Sah Kundan Laly L.R., 2 Ind. 
Ap.. 210. 

The respondents did not appear. Their Lordships’ judgment was 
delivered by 

Sir B. Peacock. — Their Lordships are of opinion that the decision of the 
High Court in this case was erroneous, and that it ought to be reversed. 

[ 9 ] It appeals that an action was brought on the 14th June 1880, pray- 
ing : — “ That a decree for establishment of right, as provided by s. 283 of Act 
X of 1877, bo passed, with the order that the disputed property is the property 
of W. Mitchell, judgment-debtor, and is liable to be sold by auction in execu- 
tion of the plaintiff’s decree.” On the lltb June 1879, the plaintiffs obtained 
a decree under an arbitration award against William Mitchell. In execution 
of that decree a screw-house, which was in the possession of William Mitchell, 
was attached. Upon that attachment being made, Alexander Mitchell, the 
father of the defendant William, objected, and claimed that the property was not 
the property of William, but was the property of him, Alexander. The matter 
was investigated by the Court oat of which the execution issued, in accordance 
with the provisions of the Code of Civil Procedure ; and having received evi- 
dence in the case, the Court decided that the property belonged to Alexander 
and not to William, and released it from execution. That order was not appeal- 
able ; but the plaintiff, the then execution creditor, being dissatisfied with the 
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order, the present suit was comtnenced, in accordance with the provisions of 
the Oode of Civil Procedure, to have it declared that the property was the 
property of the son, and liable to be seized in execution ; it was in substance 
to reverse the order of the Court out of which the execution issued. 

The way in which the father endeavoured to make out his title was 
this -He said that on the 25th September 1873, he purchased the property 
from Messrs. Nicol, Fleming and Co. It appears that the deed of convey- 
ance which he attempted to put in evidence to prove that Messrs. Nicol, 
Fleming and Co. conveyed the property to him had not been registered. By 
the Registration Act — Act III of 1877, s. 49 — it is enacted that •“ no docu- 
ment required by s. 17 to be registered,” — and the document of 1873 was a 
document of that nature — “shall, unless it be registered, be received as 
evidence of any transaction affecting such property or conferring such power.” 
The deed, therefore, not having been duly registered, was not admissible in 
evidence. But Alexander Mitchell produced a subsequent deed, namely, a deed 
which was executed on the 31st December 1878. That deed is set out in the 
record. It refers to the deed of 1873, which is set out in a schedule as part 
of the deed of 1878. The memorandum of registration was written, not on the 
[ 10 ] first sheet of the deed of 1878, but at the end of tlie deed which was 
annexed as a schedule to, and was consequently part of, the deed of 1878. 
The deed of 1878 not only confirmed the deed of 1873, hut it went on to state 
that the parties to the deed did, and each of them did, “according to their and 
his respective estates and interests, grant, convey, assign, and confirm unto 
the said Alexander Mitchell, his heirs, executors, administrators and assigns, the 
piece or parcel of land ” which is the subject-matter of the dispute in this case, 
So that the deed of 1878 was an actual conveyance from Messrs. Nicol, Flem- 
ing and Co. to Alexander Mitchell. Nicol. Fleming and Co. were proved to 
have purchased it from Gavin Sibbald Jones, who had mortgaged it to a person 
of the name of Churcher. There is no doubt that the propety, having been 
the property of Nicol, Fleming and Co., passed by that deed frorm Nicol, Flem- 
ing and Co., to Alexander Mitchell. But it was alleged in the plaint that that 
deed was fraudulent and void. The fourth paragraph of the plaint says : — “ The 
said property belongs exclusively to W, Mitchell, and he is in proprietary 
possession thereof ; the sale deed is quite fictitious, collusive and invalid, and 
executed without receipt of consideration money.” It is not attempted to 
impute any fraud to Nicol, Fleming and Co. They received the consideration 
money of Rs. 12,406 and conveyed the estate. The fraud attempted to be 
made out is that the conveyance was to Alexander Mitchell instead of the 
son, William Mitchell. The question is, who paid the consideration money for 
the conveyance? Was it William Mitchell or Alexander Mitchell ? There is 
no evidence to show that William Mitchell had the means of purchasing the 
property. He had been acting merely as assistant of Nicol, Fleming and Co. 
in conducting the mill for them before the sale, and he continued to occupy 
the premises afterwards. 

It was proved that the consideration money for the conveyance was paid 
by Alexander Mitchell. It was not paid by William Mitchell in Cawnpore, but 
to Nicol, Fleming and Co. in England by Alexander Mitchell, who lived in 
Scotland. 

There was no evidence whatever to show that William Mitchel was the 
real purchaser, or that Alexander was merely benami for him ; and their 
Lordships think that the decision of the first Judge, [11] that the property was 
Alexander Mitoheirs and not William Mitchell's, was correct. 
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It has been urged by Mr. Woodroffe, and very properly urged, that it 
required some strong evidence to overturn the decision of the Judge of the 
execution Court, who, upon hearing the evidence, came to the conclusion that 
the property was Alexander Mitcheirs ; and he asked — Was there any sufficient 
evidence that it was the property of William given before the Judge of the first 
Court, who decided in accordance with the view of the Court of execution ? 
There appears to be no evidence. The evidence, on the contrary, shows that 
the money was paid by Alexander. 

The Judges of the High Court place some reliance upon the fact that the 
first deed was not registered in 1873. They say : — “ Having established this 
lengtheneS possession on the part of their judgment-debtor, the plaintiffs, 
reasonably enough, contend that they have made out a primd facie case, which 
it lies upon the defendants to rebut. We think that this is the correct view of 
the position, and that it rests with Alexander Mitchell to prove his title. This 
he seeks to do in a fashion which is. to say the least of it, extraordinary. He 
produces two documents, one purporting to be a deed of conveyance of the 
screw-house to himself, dated the 25th September 1873, and the other a con- 
firmation bond, executed by the same parties as the conveyance, and dated the 
31st December 1878. Now it is obvious that the true document of his title is 
the conveyance of 1873, but unfortunately for him it is unregistered, and there- 
fore inadmissible in evidence.” That document was not proved. It could not 
be proved because it could not be given in evidence. Bub the fact that the deed 
itself could not be given in evidence was no reason why the deed of 1878 
should not be given in evidence, and that deed, referring to the deed of 1873, 
was proved to have been executed, and their Lordships consider that it was 
duly registered. “Now it is obvious” — the Judges say — “that the true document 
of his title is the conveyance of 1873 ; but unfortunately for him it is unregis- 
tered, and therefore inadmissible in evidence. So the expedient of the confirma- 
tion bond had to be resorted to, and in March 1879, it was presented to 
the Collector for registration. Now, even supposing registration had been 
formally andpropeily completed, w’e should [12] have been very strongly 
disposed to hold that such an obvious attempt to defeat the provisions of 
the registration law should not be permitted to succeed. Indeed, to allow a 
transaction of such a kind to pass as legitimate would be to throw the door 
open bo the very mischief at which this branch of legislation is aimed.” Their 
Lordships do not understand what is the mischief to which the Judges allude. 
The Kegistration Act was not passed bo avoid the mischief of allowing a man 
to be in possession of real property without having a registered deed, but as a 
check against Uie production of forged documents, and in order that subsequent 
purchasers, or persons to whom subsequent conveyances of property were 
made, should not be affected by previous conveyances, unless those previous 
conveyances were registered. The Registration Act, as regards real property, 
was not intended to be a clause similar to that which is in the Bankrupt 
and Insolvent Acts, by which persons who are allowed to be in the order and 
disposition of goods, with the consent of the real owners, are, as against 
creditors, bo be considered the real owners. 

Their Lordships therefore think that the second deed of conveyance, being 
registered, was a valid conveyance of the property from Messrs. Nicol, Fleming 
and Co. to Alexander Mitchell, and that it passed that property to Alexander, 
unless there was fraud either between those who conveyed the property to 
Alexander, or between Alexander and his son, in taking the conveyance bo 
Alexander as the person who had really purchased the property, instead of to 
the son, who was in possession of the property, and who it is said paid the 
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purchase money. Their Lordships see no evidence at all to show that there 
was any fraud of that kind, or between Alexander and his son, in having the 
confirmation deed of 1878 executed to the father. 

With reference to the persons who paid the money, it was stated by the 
brother of William that the father had advanced the money for the purpose of 
promoting the interests of his son. Theie was some evidence given of rent having 
been paid by William Mitchell to his father for this property. It certainly was not 
very clearlyproved that the rent was regularly paid. It was said there were letters 
showing that the different payments had been made, [ 13 ] but those letters 
were not produced. There certainly was one letter produced, in which Messrs. 
Nicol, Fleming and Co. admitted to have received a sum of Rs, 2,000 from 
William, in order to make a remittance to the father of £150. But the Judges 
put it in this way “ Not a single entry under the head of ‘ rent ’ in the 
account-books of the firm of Mitchell and Co. is forthcoming, nor is a letter or 
receipt produced from Alexander Mitchell acknowledging any one of the pay- 
ments which are alleged to have been made on account of rent. That moneys 
may have from time to time been lemitted from Mitchell to his father, by w^ay 
of interest on the advances made to start him in business, is likely enough ; but, 
be this as it may, there is not a particle of satisfactory proof to show that 
rent was ever paid by William Mitcbell to his father in respect to the screw- 
chouse.” Whether the rent was ever paid by William Mitchell to his father 
is not the question. The question is, who paid the consideration money for 
the conveyance from Messrs. Nicol, Fleming and Co. to Alexander ? Their 
Lordships think that the evidence clearly shows that the consideration money 
was paid by the father, and that he took the conveyance to himself. There 
was no evidence to show that the father lent the money to bis son, and that 
the son was the real purchaser. Even if the father lent the money to the son, 
it is natural that he should take the conveyance to himself as a security for 
repayment of the loan. 

Under these circumstances, Their Lordships are of opinion that the lyrimd 
facie case, which was made out by showing that William Mitchell was in 
possession, has been rebutted by the evidence showing that the father paid the 
consideration money for the conveyance to himself, and that the property was 
conveyed to him. Their Lordships therefore think that the decision of the 
Judge of the execution Court, that the property was the property of Alexander, 
and not the property of William, was correct, and that this suit must fail in 
asking to have that judgment reversed. The Court of First Instance, in the suit 
which is now under consideration, concurred with the decision of the Judge 
of execution. 

Their Lordships think tliedocision of the First Judge was correct, and that 
the High Court were in error in reversing that decision. 

[14] Under these circumstances. Their Lordships will humbly advise Her 
Majesty to reverse the decision of the High Court, and to order that the suit 
be dismissed with the costs in the High Court. The costs of this appeal must 
be paid by the respondents. 

Solicitors for the Appellant — Messrs. Sanderson and Holland. 


NOTES. 

f See albo (1886) 12 Cal., 696 ; 4 Bom. L. R., 893.] 
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APPELLATE OEIMINAL. 

The 26th September, 1886, 

Present : 

Mr. Justice Brodiiurst. 

Queen-Empress 

versus 

Sukha and others. 

Criminal Procedure Code, ss, 423, 436, 439 — Appellate Court, powers of — 

Commitment, 

The Appellate Court referred to in s. 423 of the Criminal Procedure Code can, in an 
appeal from a conviction, only order an accused person to be committed for trial when it 
considers that the accused is triable exclusively by the Court of Session. 

The meaning of the words in s. 42'J (fe)of the Criminal Procedure Code, “ or order him to 
be tried by a Court of competent jurisdiction subordinate to such appellate Court, or committed 
for trial,” is as follows ; —If in an appeal from a conviction, the Appellate Court finds that the 
accused person, who was triable only by a Magistrate of the first class, or by a Court of 
Session, has, by an oversight or under a misapprehension, been tried, convicted and sentenced 
by a Magistrate of the second class, the Appellate Court may in that case reverse the 
finding and sentence, and order the accused to be retried by a Magistrate of the first class 
Qt by the Goiirl of Session ; and, in like manner, when the appellant, who was triable solely 
by the Court of Session, has been tried, convicted and sentenced by a Magistrate of the 
first class, the Sessions Judge, in disposing of the appeal, is empowered to reverse the 
finding and sentence, and to order that the accused be committed for trial. 

In this case tive persons, named Durga, Sakha, Ballu, Ram Din, and Dhani, 
were originally tried by the Deputy Magistrate of Pilibhib, a Magistrate of 
the first class, under s. ^26 of the Penal Code, for intentionally causing grievous 
hurt to one Misri. Durga was, on the 4:th March 1885, acquitted, and the 
remaining four were convicted of the offence above-mentioned, and they were 
each sentenced to be rigorously imprisoned for three months, and to pay a fine 
of Rs. 10, or, in default, to undergo a further term of one month’s rigorous 
imprisonment. 

The four prisoners preferred an appeal to the. Sessions Judge, who, in an 
order dated the 16th April 1885, observed that the 8en-[16]tences that had been 
passed by the Magistrate were “ wholly inadequate for the offences of which 
appellants have been found guilty by him ; ” and he added : — “ Two courses 
appear open to me — one to report the case to the High Court for enhancement 
of punishment ; the other, under s. 423 of the Criminal Procedure Code, to 
direct the committal of the appellants to this Court, sitting as a Court of 
Session, lor trial. The latter course appears to me to be the most appropriate 
in the present instance. The Magistrate’s order is accordingly annulled, and 
he is directed to commit the appellants to this Court for trial.” 

The four prisoners were accordingly eommitted to the Court of Session, 
and tried by the Sessions Judge under s. 325 of the Penal Code, and also under 
8. 335, for causing grievous hurt on grave and sudden provocation ; and the 
Sessions Judge, on the 12th June 1886, convicted the four accused persons 
under the latter section, and sentenced them each to two years ' rigorous impri- 
sonment, inclusive of the terms they each had already undergone under the 
orders of the Deputy Magistrate. 
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The four prisoners appealed to the High Court. They were not represent- 
ed either by counsel or pleader, and they did not take any special objection 
either of law or fact to their convictions and sentences. 

The Public Prosecutor (Mr. G, E, A. Boss), for the Crown. 

Brodhurst, J., (after stating the facts as above, continued) : — When the 
case came before me for hearing, I saw reason to doubt the legality of the 
Sessions Judge's proceedings, and, at my request, first the Senior Government 
Pleader, and subsequently the Public Prosecutor, appeared to argue the legal 
point that arises in the case. 

The point for consideration is, whether the Sessions Judge was, as he 
supposes, competent, when the appeal was preferred to him, to have adopted 
either of the courses he mentions ; or was merely empowered, if ho con- 
sidered the sentences inadequate, to have dismissed the appeal, and to have 
referred the case to the High Court for enhancement of sentences, under 
s. 439 of the Criminal Procedure Code. 

[16] Had Act X of 1872 been still in force, the Sessions Judge, in disposing 
of the appeal, might, under the provisions of s. 280 of that Code, have enhanced 
the sentences to any punishment that the Magistrate of the first class was 
competent to inflict — i.e., to imprisonment of either description not exceeding 
two years and fine, or he might, under the same section amended by s. 28 of 
Act XI of 1874, have ordered the appellants to be re-tried ; but he could not 
have ordered their commitment under s. 284, because their offence was triable 
by the Magistrate of the first class. It was only in sessions cases, in which 
the Court of Session considered that an accused person had been improperly 
discharged, that it was competent, under s. 296, bo direct that the accused 
person be committed for trial, and, under the same section, the Court was 
empowered to report the proceedings for the orders of the High Court, if it 
was of opinion that the punishment was too severe or was inadequate. 

The High Court of these Provinces held on more than one occasion, as 
will be seen by referring to the judgment of Jardine, J., in Queen v. Seetul 
Pershad, N.-W. P. H. C. Eep., 1873, p. 168, that the Court of Session can only 
order the commitment of an accused person in cases exclusively triable by it; 
and I entertain no doubt that this was a correct exposition of the law during 
the time that Act X of 1872 was in force. 

Act X of 1882 did not, so far as I am aware, extend the powers of the 
appellate Courts ; on the contrary, it curtailed them by depriving those Courts 
of the power of enhancing sentences. That power was, by s. 439 of the 
Criminal Procedure Code now in force, conferred, under certain restrictions, 
solely upon the High Courts as Courts of revision. Under the latter section 
it is laid down that “ where the sentence dealt with under this section has 
been passed by a Presidency Magistrate or a Magistrate acting otherwise than 
under s. 34, the Court shall not inflict a greater punishment for the offence 
which, in the opinion of such Court, the accused has committed, than might 
have been inflicted for such offence by a Presidency Magistrate or a Magistrate 
of the first class. ” 

Had the Sessions Judge referred the case under appeal to this Court for 
orders, the sentences could not have been enhanced to [17] more than a total 
punishment of two years’ rigorous imprisonment and fine — i. e., to the punish- 
ment that the Magistrate of the first class was competent to inflict. 

If the Sessions Judge was competent to order the commitment in the 
present case, he could do so -only under cl. (5), s. 423 of Act X of 1882. If 
he is empowered by that section to order the commitment, the result of the 
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amendment of the Criminal Procedure Code is that, whilst the Court of Session 
is, by Act X of 1882, deprived of the power of enhancing a sentence of, say 
three months’ rigorous imprisonment under s. 325 of bhe Penal Code into a 
sentence of two years’ rigorous imprisonment and fine, it is nevertheless 
empowered to reverse the conviction under s. 325, and the sentence of three 
months’ rigorous imprisonment and fine, to order a commitment under the 
same section, and to sentence the accused to rigorous imprisonment for seven 
years and to fine. 

The meaning of the sentence “or order him to be re-tried by a Court of 
competent jurisdiction subordinate to such appellate Court or committed 
for trial,” m cl. {h), s. 423 of the Criminal Procedure Code, is, in my opinion, 
as follows : — If in an appeal from a conviction, the appellate Court finds that 
the accused person, who was triable only by a Magistrate of the first class, 
or by a Court of Session, has, by an oversight or under a misapprehension, 
been tried, convicted and sentenced by a Magistrate of the second class, the 
appellate Court may in that case reverse the finding and sentence, and order 
the accused to be re-tried by a Magistrate of the first class, or by the Court 
of Session ; and, in like manner, when the appellant who was triable solely 
by the Court of Session has been tried, convicted and sentenced by a Magis- 
trate of the first class, the Sessions Judge, in disposing of the appeal, is 
empowered to reverse the finding and sentence, and to order that the accused 
be committed for trial. 

Reading ss. 423, 436, and 439 of the Criminal Procedure Code now in 
force together, I am of opinion that the appellate Court referred to in s. 423 
can, in an appeal from a conviction, only order an accused person to be com- 
mitted for trial when it considers that the accused is triable exclusively by 
the Court of Session. 

[18] Under this view of the law, the proceedings of the Sessions Judge 
are, I consider, illegal, and I therefore reverse them. 

I nevertheless agree with the Sessions Judge that the sentences that wore 
passed by the Deputy Magistrate were inadequate ; I also think that the 
convictions and sentences contained in the Sessions Judge’s judgment are 
appropriate; and I therefore, under the provisions of s. 439 of the Criminal 
Procedure Code, direct that each of bhe four prisoners (appellants) bo rigorously 
imprisoned for two years, under s. 335 of the Indian Penal Code, the sentences 
commencing from the 4th March 1885, the date of the Deputy Magistrate’s 
judgment. 


[ NO LONGER LAW- 


NOTES. 


This was dissented from in (18,93) 15 All., 205. 


See the Notes to that case.] 


6i8 



QtlEEN-BMPBESS V. MITTHU LAE 11886J l.L.R. 8 All. 19 
[a All. 18 ] 

CBIMINAL EEVISIONAL. 

The 26th October, 1885, 

PHESENT : 

Sir W. Comer Petheram, Kt., Chief Justice. 

Queen-Empress 
versus 
Mitfchu Lai. 


Act I of 1879 (Stamp Act), s, 61 — Abetment of making an unstamped receipt — 
Act XLV of 1660 (Penal Code), s. 107, 

A debtor, having paid a sum of money to his creditor, accepted from the latter an 
unstamped receipt, promising to affix a stamp thereto. 

Held, that this did not constitute abetment, within the meaning of s. 107 of the Penal 
Code, of the offence of making an unstamped receipt. Empress v. Bahadur Singh, Weekly 
Notes, 1885, p. 30, distinguished ; Empress v. Janki, I. L. R., 7 Bom., 82, and Empress v. 
Bhairon, Weekly Notes, 1884, p. 37, referred to. 

This was a case in which one Mitthu Lai was convicted, under s. 109 of the 
Penal Code and s. 61 of Act I of 1879, of abetment of the ofifence of making 
an unstamped receipt. 

It appeared that an unstamped receipt had been impounded intheTahsil- 
dar’s Court, and a prosecution of the maker ordered by the Collector. During 
this trial the Assistant Magistrate summoned Mitthu Lai, and charged and 
tried him and convicted him. He found that Mitthu Lai had accepted the 
unstamped receipt and had promised to stamp it, and had thus intentionally 
aided the illegal omission. The Magistrate sentenced the accused to pay a 
fine of Rs. 10. 

[19] In reporting the case to the High Court for orders, the Sessions 
Judge observed as follows : — 

''Empress v. Janki, I. L. R., 7 Bom., 82, and Empress v. Bhairon, Weekly 
Notes, 1884, p. 37 were cited ; but ho (Assistant Magistrate) was of opinion 
that these cases had been overruled by the recent decision in Empress v. 
Bahadur Sinqh, Weekly No.tes, 1885, p. 30. As each of the Allahabad cases 
was the yuling of one Judge, he was at liberty to follow either ; but the oases 
do not conflict with each other or the Bombay ruling. There it was held 
that merely taking an unstamped receipt was no offence. In Bhairon's case, 
the Magistrate found that a bond had been executed on plain paper owing to 
the obligee's consent to take it. The Judge, in referring the case, said there was 
no evidence whatever of this, and the conviction was quashed. In the last case, 
the abettor convicted was a money-lender, who got a debtor to sign an unstamp- 
ed acknowledgment. Here the abetment is that the payer took the receipt and 
promised to stamp it. There is evidence of this. It seems a very strained 
interpretation of the law to say that this is abetment ; and it would be just 
as reasonable to say a payer of money intentionally aids the making of an 
unstamped receipt by taking it without any promise to stamp it. The convic* 
tion should be quashed, I submit : anyhow it is bad, as the prosecution was 
not sanctioned hy the Collector.” 

Petheram, C. J. — I am of opinion that the accused, Mitthu Lai, has not 
been guilty of the offence ot abetment as defined hy s. 107 of the Indian Penal 
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Code. The facts, as proved, are that the accused paid a suno of money to a 
creditor, and that when the money was paid and he was to receive a receipt, the 
creditor said that he could not give a stamped one as he had no stamp. Upon 
this the accused accepted a receipt without a stamp, and promised himself 
to affix one. Upon these facts it is clear that the accused did not aid the 
offence by any act, because he did nothing ; and the only question is, whether 
he illegally omitted to do anything which he was bound by law to do. As far 
as I can see, he did all that he could do ; he asked for a stamped receipt, and, 
on being informed that it was impossible to give him one, as the creditor 
had no stamp, he took the only thing he could get, that is, the [ 20 ] receipt 
without t)f\e stamp. The decision of BuoDHUfiST, J., in the case of Bahadur 
Singh, Weekly Notes, 1885, p. .30 is not in point. In that case the acknow- 
ledgment was written in the accused's own book and at his request. The 
present case is really governed by the other cases cited. The conviction and 
sentence on Mitthu Lai are set aside. The fine to be refunded, if paid. 

Conviction quashed. 


[ 8 All. 20 ] 

APPELLATE CIVIL. 

The 14th November, 1885. 

Present : 

Siii W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Straight. 

Krishna Earn Plaintiff 

vei'siis 

Gobind Prasad and another Defendants.’^ 

Dismissal of suit for non-appearance of plaintiff ordered to appear under 
s, 66, Civil Procediire Code — Rejection of application to set aside dismissal 
— Appeal - Civil Procedure Code, ss. 66, 103, 107, 540, 588 (8). 

A plaintiff who bad been ordered, under s. 66 of the Civil Procedure Code, to appear in 
person in Court upon a day specified, failed to appear, and under s. 107, read with s. 102, 
his suit was dismissed. He then applied to the Court, under s, 103 for an order to set the 
dismissal aside, but his application was rejected. He thereupon preferred an appeal from 
the decree dismissing the suit, under the provisions of .s. 540. 

Held, that the plaintiff was not entitled to appeal from the decree dismissing the suit, 
and that his only remedy was by way of an appeal under s. 588 (8) of the Code from the 
order rejecting the application to set the dismissal aside. Lai Singh v. Kunjan, I. L. B., 4 
All., 387 referred to. 

The facts of this case are sufficiently stated in the judgment of STRAIGHT, J. 

Munshi Sukh Ram, for the Appellant, 

•First Appeal No. 42 of 1886, from a decree of G. J, Nicholls, Esq., District Judge of 
Aau,uigarh, dated the 4th December 1884. 
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Mr. 0. II. Hill and Mr. G. T. Spankte, for the Respondents. 

Straight, J . — The circumstances of this case appear to be these : — The 
plaintiff instituted a suit in the Court of the Subordinate Judge of Azam- 
garh» on the 24th June 1884, against the defendants, for .establishment of 
his right to certain property which he alleged he had acquired by purchase in 
1880, and for a declaration that such property was nob liable to be sold in 
execution of the decree obtained by the defendant Gobind Prasad on the 29th 
C21] September 1883, against the vendors of such property to the plaintiff. 
The suit, which was originally instituted in the Subordinate Judge’s Court, 
was removed to the file of the Judge of Azarogarh for trial ; and on the 15th 
November 1884, after settling the issues, the Judge made an order, professedly 
under s. 66 of the Code, for the attendance of the plaintiff in person at an 
adjourned hearing on the 4th December following, with certain documents he 
considered material for the decision of the subject- matters in dispute between 
the parties. On this last-mentioned date the case was called on before the 
Judge, and he proceeded to dispose of it in a manner to which I will presently 
advert. It appears, however, that prior to this the plaintiff had preferred an 
appeal to this Court against the order of the Judge of the 15bh November 1884, 
already mentioned, and that appeal was heard by OLDFIELD and Mahmood, JJ., 
who set it aside on the 27fch January 1885, (Weekly Notes, 1885, p. 143). The 
Judge, however, had meanwhile dismissed the suit for want of prosecution, on 
the ground that the plaintiff had failed to obey his order of the J5th November 
1884 ; and this decision of his professes to have been passed under ss. 107 and 
136 of the Procedure Code. Section 136 had nothing really to do with the 
matter ; and this was pointed out by Mahmood, J., in his decision above referred 
to ; and I think we must now take it that the suit was dismissed for non-appear- 
ance of the plaintiff, under s. 107 of the Code. It is provided in that section that 
if a plaintiff or defendant, who has been ordered to appear in person under the 
provisions of s. 66 or s. 436, does not appear in person or show sufficient cause 
to the satisfaction of the Court for failing so to appear, be shall be subject to 
all the provisions of the foregoing sections applicable to plaintiffs and defend- 
ants, respectively, who do not appear. The order dismissing the suit in this 
ease has, therefore, the same effect as if it had been passed under s. 102 
of the Code, and the plaintiff’s remedy in such cases is indicated by s. 103 of 
the Code. The plaintiff was well aware of these provisions, for he did apply 
to the Judge of Azamgarh, under s. 103 of the Cod^^ read with s. 107, 
for an order to set the dismissal aside. The Judge refused that application, 
on grounds which are not’ before us, and with which we are not concerned 
[ 22 ] in this appeal; hut it is clear that the plaintiff might have, and ought to 
have, appealed bo us against this last order of the Judge refusing to set aside 
the dismissal, under s. 588, cl, (8). This he has not done; on the contrary, 
he has preferred a first appeal as from a decree of the 4th December, which, 
in my opinion, he was not entitled to do. 

It has been held by a Full Bench of this Court in the case of Lai Singh 
V. K^injan, I. L. R., 4 All., 387, that a defendant against whom a decree has 
been passed ex parte cannot appeal from such decree under the general provi- 
sions of 8. 540, but must adopt the remedy provided in s. 108 of the Code, 

For analogous reasons to those given by the majority of the Full Bench 
in that case, I hold that the plaintiff is not entitled to appeal from the decree 
of the 4th December 1884. He very properly applied, under ss. 103-107, to 
set aside the order of dismissal, and he ought, as I have before observed, to 
have appealed to us. under s. 588, cl. (8), against the order refusing that 
application. I may here remark that the propriety of this form of procedure 
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is well illustrated by this case. Had the plaiotiff followed it, all that wo 
should have had to decide in his appeal from the order refusing to reinstate 
would have been as to the sufficiency or otherwise of the grounds made out 
by him for havipg the dismissal set aside. As it is, we are asked under the 
guise of an appeal from decree to determine not only that question but the 
merits of the case, which have, in fact, never been investigated or tried at all. 
The really crucial point is, whether the Judge had any right to do what ha 
did under ss. 103-107 of the Code. Seeing that his order of the 15th Novem- 
ber, for default in obedience to which he made his subsequent order of the Ith 
December, was set aside by this Court, it follows as a necessary consequence 
that had a^proper appeal from his order of refusal to set aside the dismissal of 
the suit been made to this Court, it must have succeeded, with the result that 
the case would have then been replaced on his file and tried in the ordinary 
manner. This is precisely what, in my opinion, the law intended, and not that 
the matter should come up in the inconvenient form of an appeal from a decree. 
In [23] this view the appeal must be, and hereby is, dismissed with costs. 

Petheram, C. J. — I concur in the order proposed by my brother STRAIGHT. 

Appeal dismissed. 


[8 All. 23] 

The 16th November, 1885. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and Mr. Justice Tyrrell. 


The Himalaya Bank, Limited.... Plaintiff 

versus 

The Simla Bank, Limited, and another Defendants.**' 


Registered and unregistered documents — Mortgagee under registered deed 
competing loith holder oj decree on prior unregistered mortgage deed — 

Act III of 1877, {Registration Act), s. 50. 

The words ID s. 50 of the Registration Act (Hi of 1877) " not being a decree or order, 
whether such unregistered document be of the same nature as the registered document or 
not,” mean that, if a decree has been obtained to bring property to sale under a hypolheca* 
tion bond, or under a money bond, and under that decree the property has been attached, 
that decree cannot be ousted by a subsequent registered instrument. The section cannot in 
any way make a decree efiect a transfer of more than the interest which the judgment-debtor 

Held, that a mortgage-deed registered under Act III of 18'i7 was entitled to priority over 
a decree obtained subsequently to the registration of such deed upon a prior unregistered 
deed of nnortgage. Kanhaiya Lai v. Bonsidhar, Weekly Notes, 1884, p. 136; Shahi Ram v. 
$hib Lai, Weekly Notes, 1885, p, G3, and Madar v. Suhbarayalu, I. L. R., 6 Mad., 88, 
referred to. 

* Appeal No. 19 of 1885, from a decree of C. W. P. Watts, Esq., District Judge 

of Saharan pur, dated the Sad December 1884. 
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This was a suit brought by the Himalaya Bank. Mussoorie. to recover a sum 
of Rs. 3,423-7-3. due on a bond, dated the 17th July 1883, for Ra. 3,000, 
executed by the defendant No. 1, Mrs. B. McMullen. By this bond, certain land 
situate in Saharanpur and a dwelling-house thereon of value exceeding Rs. 
100 were hypothecated to the plaintiffs. The bond was duly registered on the 
10th August 1883. The defendant No. 1 did not appear to answer the suit. 
The defendants No. 2 were the Simla Bank Corporation, Limited, who held a 
bond for Rs. 10,000, dated the 30th June 1881, in which the defendant No. 1 
had hypothecated to them, among other properties, the same dwelling-house as 
was subsequently mortgaged to the plaintiff's. This bond was executed by all 
the parties thereto. On the 25th July 1881, Mrs. McMullen herself took the 
bond for registration to the office of the Registrar at Mussoorie, [24*3 and in his 
presence admitted execution and acknowledged receipt of consideration. Two 
certificates to this effect were endorsed on the bond and signed by the Regis- 
trar, who affixed thereto the office seal. At this point it was discovered that no 
representative of the Simla Bank was present as required by s. 35 of the 
Registration Act (III of 1877), and the bond was therefore returned to 
Mrs. McMullen, without the final certificate required by s. 60 of the Act, and 
without record in the register-book required bv s. 61. The bond was passed on to 
the Simla Bank, and no further steps towards its registration W'ere ever taken. 
On the 19fch December 1883, the Simla Bank put their bond in suit against 
‘Mrs. McMullen and one Moran, who, in execution of a money decree, had 
attached some of the property hypothecated in the bond. The defendant 
Mrs. McMullen did not appear, but the claim of the Simla Bank was contested 
by Moran, who urged that the plaintiffs’ bond, being unregistered, was not 
admissible in evidence. On the 3rd March 1884, the District Judge of 
Saharanpur decreed the claim, holding that the bond of the 30th June 1881 was 
duly registered in compliance with the Registration Act. 

On the Slst July 1884, the present suit was brought by the Himalaya 
Bank under their bond, alleging as against the defendant No. J , Mrs. McMullen, 
non-payment of the debt secured by. that instrument, and as against the Simla 
Bank that they had taken possession of the mortgaged premises in or about 
the month of May 1884, and still retained possession ; and praying that, in 
default of payment of the debt due to them, with interest and costs, the said 
premises might be sold and the proceeds of the sale applied to such payment. 
The defendants No, 2 appeared and contested the suit, on the ground that 
under their deed of the 30th June 1881, and the decree thereon of the 3rd 
March 1884, they held a lipn on the property which was entitled to priority 
over that held by the plaintiff's. In reply to this contention, it was argued on 
behalf of the plaintiff’s that the bond of the 30th June 1881 was not duly 
registered, and was therefore not admissible in evidence. 

The District Judge, re-affirming the grounds of his decision in the case of 
the Simla Bank v. McMullen and Moran, held that the bond of the Simla Bank 
was duly registered, and therefore admis-L25]sible in evidence. He was of 
opinion that the proceedings before the Registrar at Mussoorie on the 25th 
July 1881, amounted to what he described as “ inchoate, though not actually 
completed, registration,” and, in reference to his former judgment, he observed : — 
“ I held then, and I hold still, that the bond was, to all intents and purposes, 
registered ; that publicity had been given to it by Mrs, McMullen, the party 
most interested, inasmuch as she would have to pay the money, herself coming 
forward to register it, and I may add here that although it was not finally 
entered in the register, yet any person coining to search the registers to see if 
there was any lien on the property, could at once have ascertained from the 
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clerk whali proceedings, shorfc only of actual and final registration, had taken 
place in the matter/' The learned Judge passed a decree in the following 
terms : — '* I decree now for the plaintiff in full against Mrs. McMullen for a 
sum of Rs. 3,428-7-3 with costs and future interest at 6 per cent, per annum, 
ex-parte, and against the house hypothecated, after the claim of the Simla 
Bank on its decree shall have been satisfied. The costs of the Simla Bank 
are payable by the plaintiff Bank to the extent of three-fourths. In all other 
respects the claim against the Simla Bank is dismissed.” 

The plaintiffs appealed to the High Court. 

Mr. C. H. Hill, for the Appellants, contended that the District Judge was 
wrong in holding that the bond held by the respondents had been duly regis- 
tered in conformity with the provisions of the Registration Act. It was 
obvious that a document noust he either registered or unregistered, and there 
could be no intermediate position, such as the Judge termed “ inchoate” or 
** imperfect ” registration. Under the Registration Act, what constituted regis- 
tration was the entry in the register-book required by s. 60, and, as no such 
entry had been made in respect of the defendants' ])ond,it must be taken to be 
unregistered, and therefore, under s. 49. to be inadmissible in evidence. Under 
8. 50, the plaintiffs’ bond of the 17th July 1883, having been duly registered, 
was entitled to priority over every unregistered document relating to the same 
property. 

Mr. .4. Strachey, for the Respondents, admitted that the finding of the 
District Judge as to the registration of the bond of the 30th [26] June 1881, 
could not be sustained. The respondents’ title must now, however, be regarded 
as derived from the decree of the 3rd March 1884, into which their bond had 
merged, and not from the bond itself. The terms of s. 60 expressly excluded 
from its scope questions of priority between registered documents and decrees 
or orders. The decree required no registration, and, not having been set aside 
by appeal or otherwise, must, so long as it existed, have all the incidents and 
effects which the law attached to decrees Parshadt Lalv. Khushal Ra?, Weekly 
Notes, 1882, p. 15, was a direct authority; also Baijnath v. Lachman Das, 
I. L. R., 7 All., 898. Kanhaiya Lai. v Bansidhar, Weekly Notes, 1884, p. 136, 
and Shnhi Ram v. Shib Lai, Weekly Notes, 1885, p. 63, were distinguishable, 
being casesof competing decrees, and not affecting a question of priority between 
registered documents and decrees obtained upon unregistered documents. 

Mr. C. H. Hill was not called on to reply. 

Petheram, C. J. — I am of opinion that this appeal must be allowed, and 
that judgment must be given in favour of the plaintiff. The real question in the 
case is, whether the title of the Himalaya Bank or that of the Simla Bank 
should prevail with respect to the mortgages executed by the defendant, 
Mrs. E McMullen. The facts of the case are, that on the 30tb June 1881, the 
defendant, Mrs. McMullen, mortgaged a house in Saharanpur tothe Simla Bank, 
to secure a sum of money. The mortgage deed was never registered, and the 
amount due upon it was never paid off. On the 17th July 1883, the same 
mortgagor executed a mortgage-deed in respect of the same house in Saharanpur 
in favour of the Himalaya Bank, to secure a sum of money, and this deed was 
duly registered on the lOth August 1883. There is no finding on the subject, but 
it must be assumed for the purposes of this case that the Himalaya Bank had 
no knowdedge of the mortgage-deed of the 30th June 1881, which at the time, 
of their own deed, was not registered. 

The first question is, what was the condition of the titles tothe property- 
in suit at the time of the registration of the second mortgage-deed ? The titles 
here in question are titles created by two mortgage-deeds. The matter is 
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governed by s. 50 of the Regis- [27] tration Act, which is in the following terms: — 
Every document of the kinds mentioned in clauses (a), (6), (c), and (d) of s. 17, 
and clauses (a)and {b) of s. 18 ” — which includes the mortgage-deeds before us — 
shall, if duly registered, take effect, as against the property comprised therein, 
against every unregistered document relating to the same j)roperi;y.'’ It is 
only necessary to read the section to see what was the condition of the titles 
possessed by the two Banks at the time when the second mortgage-deed 
was registered. The registered deed of the Himalaya Bank was, by 
8. 60, given priority over the unregistered deed of the Simla Bank ; so that 
at that time the Himalaya Bank, by virtue of their registered deed and 
the terms of the statute, was in the position of a first mortgagee, and the 
Simla Bank was in the position of a second mortgagee. The only interest, 
therefore, which Mrs. McMullen or the Simla Bank had in the property 
was what would remain after the debt of the Himalaya Bank had been 
satisfied. That was the condition of the titles in August 1883. Upon this 
state of things, the Simla Bank took proceedings against Mrs McMullen — 
to which the Himalaya Bank was not made party — to realise their security, 
and obtained a decree. Now, at the time when that decree was passed, the 
interest which Mrs. McMullen had was subject to the Himalaya Bank's 
mortgage. So that the Himalaya Bank held a first charge on the property, 
and the Simla Bank held a decree for money against Mrs. McMullen, and 
against any interest which remained in her after the first charge had been 
paid oft. That was the effect of the decree. Then the present suit was brought 
by the Himalaya Bank, and the question raised by it is, whether the plaintiffs 
are entitled to have the property sold to satisfy their mortgage, or whether 
their mortgage is subject to the decree held by the Simla Bank. 

I am of opinion that the decree of the Simla Bank only affected what was 
left of the property after satisfaction of the mortgage of the Himalaya Bank, 
and that the Himalaya Bank is therefore entitled to have the property sold. 

The authorities on the subject appear to be somewhat at variance with 
each other. The difficulty arises from the words in s. 50 of the Registration 
Act immediately following those I have [28] already quoted, not being a 
decree or order, whether such unregistered document be of the same nature as 
the registered document or not." This, in my opinion, means that if a decree 
has been obtained to bring property to sale under a hyi:)othecation bond, or 
under a money bond, and under that decree the property has been attached, 
that decree cannot be ousted by a subsequent registered instrument. I do not 
think that the section can in any way make a decree effect a transfer of more 
than the interest which the judgment-debtor possessed. Such an interpreta- 
tion would lead to manifest injustice, and would defeat the very object with 
which the registration law was enacted — namely, that publicly registered docu- 
ments should have effect as against documents not registered. To give priority 
to a decree obtained against a mortgagor behind the mortgagee’s back would 
be to defeat this object. 

I should have thought it necessary to refer the determination of this case 
to the Full Bench were it not that my brother TYRRELL concurs in the 
opinion which I have just expressed. It appears from the judgment in 
Kanhaiya Lai v. Banstdhar, Weekly Notes, 1884, p. 136, that my brother 
Straight is now of the same opinion. Again, in the case of Shahi Bam v. 
Shib Lai, Weekly Notes, 1885, p. 63, Mr. Justice Oldfield and Mr. Justice 
MahmOOD expressed the same view in the following words: — “ There is no 
doubt in my mind that the registered bond of the plaintiff takes effect, as 
regards the property comprised in it, against the defendant’s unregistered bond 
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tinder 8. 60. This gives priorifcy to the incumbrance created by it over the 
incumbrance created by the defendant's bond ; and this priority is not afieoted 
by the subsequent decrees obtained on the bonds, which only give effect to the 
respective rights under the bonds.” This precisely expresses the view which 
I take in the present case ; and the same view has been taken by the Madras 
High Court in Madar v. Snhharayalu, I, L. E., 6 Mad., 88. 

We therefore have the concurrent opinions of Mr. Justice OLPFlEIiD, 
Mr. Justice Mahmood, Mr. Justice STRAIGHT, Mr. Justice TYRRELL, the 
Madras High Court and myself, that this is the correct construction of the terms 
of 8. 50 of the Registration Act ; and under these circumstances I have thought 
it right to, deliver judg-[29] ment in the case now. The appeal is allowed 
with costs, and the plaintiffs declared entitled to judgment, that this mortgage 
be realised as a first charge against the mortgaged property. 

Tyrrell, J. — I am of the same opinion, and, having given careful consi- 
deration to the terms of s. 50 of the Registration Act of 1877, I accept the 
interpretation placed on the words “not being a decree or order” by the learned 
Chief Justice. 

Appeal allowed. 


NOTES. 

f Under a. 50, Act III of 1877, the decree or order to be unaffected by a registered do- 
cument, must be prior to the execution and registration of the registered document: — (1890) 
13 All., 288 ; (1894) 20 Bom., 158 ; (1900) 28 Cal., 139, dissenting from 7 AIL, 888. 

See also the summary of the various decisions on the point in Banerfea' s Registration 
(1911) pp. 237, 238.] 


[ 8 All. 29 ] 

The 16th November, lb85. 

Present : 

Sir W, Comer Pethkram, Kt., Chief Justice, and 
Mr. Justice Tyrrell. 


Nihal Singh and others Plaintiffs 

verms 

Kokale Singh and others Defendants.* 


Pre-emption — Wajib-ul-aiz — Bight of pre-emptor to stand hi the position 

of the purchaser. 

A co-sharer of a village sold part of bis share to a stranger. This sale was subject to a 
right of pre-emption created by the wajib-ul-atz in favour of the partners of the vendor. 
Duly a part of the purchase-money was paid in cash, it being agreed that the balance should 
remain on credit, and be secured by two deeds in which the property was hypothecated by 
the purchaser to the vendor. 

Held, that it could not be said that the partners of the vendor bad not only the right of 
pre-emption but also the right to be put in the same position with reference to all tbe 
peculiar incidents of the payment of the purchase-money as that arranged between the 
vendor and the pur<3baser. 

This was a for pre-emption based on the wajih-ul-arz of a village named 
Pachnan. The clause of the wanb-ul-arz relating to pre-emption was in the 

^ First Appeal No. 45 of 1885, from a decree of Maulvi Farid-ud-din Ahmad, Subordi- 
nate Judges of Oawnpore, dated the 15th September 1884, 
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following terms : — Up to this time, no case of pre-emption has ever occurred. 
The practice, however, in the neighbourhood has been that when any co-sharer 
desires to sell his property, he sells first to the nearest partner, after him to 
the partner in the thoke, then to the partner in the village ; failing all these, 
to a stranger. We also accept this practice/* The plaintiffs, Nihal Singh 
and five other persons, alleged that they were co-sharers in the village with 
the defendant Girind Singh ; that, on the 3rd February 1883, Girind Singh 
sold a five annas share out of his ten annas share in the village to the defen- 
dants Kokale Singh and Muhabbat Singh, who were “total strangers and 
inhabitants of a different mauza,” for a sum of Rs. 10,000, of t30] which 
Rs. 6,000 were paid in cash; and, in respect of the balance, a two annas six 
pies share of the property was mortgaged to the vendor by the vtihdees ; that 
the sum of Rs. 15,000 was falsely entered in the sale-deed as the consideration 
for the sale; and that in order to defraud the plaintiffs, the defendants executed 
and registered a false and collusive mortgage deed in respect of the remaining 
two annas six pies share, for Rs. 5,000. The defendants pleaded in reply that 
the ten annas share of Girind Singh constituted a rnahal distinct and separate 
from that constituted by the plaintiff’s share in the village, and that the plain- 
tiffs were therefore not entitled to pre-emption under the terms of the wajib- 
ul-arz ; that the plaintiffs had refused to purchase the property in dispute ; and 
that the consideration for the sale was correctly stated in the sale-deed as 
Rs, 15,000, out of which Rs. 6,000 had been paid in cash and the balance 
secured by two mortgage-deeds for Rs. 4,000 and Rs. 5,000 respectively. 

The Court of First Instance (Subordinate Judge of Cawnpore) decreed 
the claim for pre-emption, but found that the true consideration for the 
sale was Rs. 15,000 as stated in the sale-deed, and that the plaintiffs* allega- 
tion that the mortgage-deed for Rs. 5,000 was false and collusive had not been 
substantiated by the evidence. The Court therefore passed the following 
decree : — “ It is ordered that the plaintiffs* claim for possession of the pro- 
perty in dispute be decreed. The plaintiffs should deposit in this Court 
Rs. 15,000, full sale'consideration, within twenty days from the date this 
decision becomes final. As the plaintiffs denied the correctness of the sale- 
consideration, and the defendants denied the plaintiffs* right of pre-emption, 
each party will bear its own costs. If the plaintiffs fail to pay the sale-con- 
sideration within the appointed time, their suit shall stand dismissed, and the 
costs of the defendants, with interest thereon at eight annas per cent, per 
mensem, will be charged to them.” 

From this decree the. xilaintiffs appealed to the High Court. It was 
contended on their behalf (i) that the Court of First Instance was wrong in 
holding that the consideration for the sale was the amount stated in the sale- 
deed, and (ii) that “ the appellants, pre-omptors, are entitled to be placed exactly 
in the same position [31] as the vendees. The lower Court*8 decree, directing 
possession to be given to the appellants on payment of full consideration, is 
erroneous.’* 

Pandit ISIand Lai for the Appellants. 

Mr. T, Conlan and Munshi Kashi Prasad, for the Respondents. 

Petheram, C.J. — I think that this appeal must be dismissed and the deci- 
sion of the Court below affirmed. The suit is to enforce aright of pre-emption. 
The plaintiffs and the vendor are co-sharers. The co-sharers who are defen- 
dants in the suit sold to the other defendants, who are strangers, the amount 
of consideration being Rs. 15,000. They made a bargain with the defendants- 
vendors that a portion of the purchase- money should remain on credit. 
The plaintiffs obtained a decree. They are the appellants before the Court, 
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and they urge that they must have the same credit in respect of payment of 
the purchase-money as tljat arranged between the vendors and the vendees- 
defendants. I do not think that is the meaning of the wa^ih uharz. The stranger 
and the vendors made some particular bargain regarding the payment of the 
purchase-money, with which the pre-empting plaintiffs had nothing to do I 
do not think it possible to say that the plaintiffs have not only the right of 
pre-emption, but also the right to be put in the same position, with reference 
to all the peculiar incidents of the payment of the purchase-money, as that 
arranged by the vendors and the vendees. The decision of the lower Court is 
affirmed, and this appeal is dismissed with costs, except that the plaintiffs are 
to be allowed twenty-one days to deposit the purchase-money, reckoning from 
the day on Ivhich the decree of this Court reaches the lower Court. 

Tyrrell, J. — I concur. 

Appeal dismissed. 


[ 8 All. 81 ] 

The 26th November, 1885, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr Justice Oldfield. 


Wajid Ali Shah Defendant 

versus 

Dianat-ul-lah Beg Plaintiff.* 


Suit for declaration that property is wakf — Act XX of 1863, ss. 14, 15, 18 — 
Civil Procedure Code, s. 539 — Act I of 1887 {Specific Relief Act) s, 42. 

A Mubammadan brought a suit against a person in possession of certain property, for a 
declaration that the property was wakf. He did not allege hini' [S2'|solf to be interested in 
the property further or otherwise than as being a Muhammadan. Ho stated as his cause 
of action that the defendant bad, in a former suit between the same parties, filed a written 
statement in which he denied that the property now in ques’tion was wakf. 

Held, that, iiuloss it could be shown that the suit was maintainable under some 
statutory provision, it- could not be maintained. 

Held, that, inasmuch as no permission had been given to the plaintiff to bring the suit, 
it was not maintainable under Act XX of 1863, or under s. 539t of the Civil Procedure Code. 

* F irst Appeal No. 48 of 1885, from a decree of Rai Raghu Nath Sahai, Subordinate 
Judge of Gorakhpur, dated the 13th January 1886. 

t[Sec. 539 : — In case of any alleged breach of any express or constructive trust created 
for public, charitable or religious purposes, or whenever the 
When suits relating to direction of the Court is deemed necessary for the administra- 
public charities may be tion of any such trust, the Advocate-General acting ex ofjficio, 
brought. or two or more persons having a direct interest in the trust and 

having obtained the consent in writing of the Advocate-General, 
may institute a suit in the High Court or the District- Court within the local limits of 
whose civil jurisdiction the whole or any part of the subject-matter of the trust is situate, 
to obtai n a decree — 

(a) appointing new trustees under the trust ; 

< (5) vesting any property in the trutees under the trust ; 


668 



DIANAT-UL-LAH BEG [1885] l.L.R. 8 All« 33 

that the suit ^las not maintainable under the provisi jus of s. 42 of Act 1 of 1877 
(Specific Relief Act), 

J9eld, therefore, that the suit was not maintainable. 

Held, further, that, the relief contemplated by a. 42 of the Specific Relief Act being 
always a matter of the Court’s discretion, and inasmuch as the evidence adduced by the 
plaintifi himself showed that the defendant was using the property for charitable purposes, 
it would not be proper to make the declaration prayed for by the plaintiff, even if the suit 
wore maintainable. 

The defendant, Wajid Ali Shah, was in possession of certain property situate 
in the city of Gorakhpur, and consisting of an iinambara, a mosque, and an 
eedgah. In 1880 the plaintiff Dianat-uhlah Beg, brought a suit against him» 
upon the allegations that the property did not belong to the defendant, but 
was an endowed property, of which he had improperly assumed the management, 
and in respect of which he had improperly obtained mutation of names in his 
favour from the Revenue Court ; and that the defendant had mismanaged and 
wasted the property and misappropriated its income. The plaintifl accordingly 
prayed that Wajid Ali Shah might be removed from the management. In 
reply, the defendant filed a written statement, dated the 26th August 1880, in 
which he denied that he was in possession of the property as manager only 
thereof, and also that the property was wakf, claimed to hold as proprietor. 
The suit was dismissed on the 30th September 1880, for deficient payment of 
court-fee on the plaint. On appeal, the High Court, on the 8fch July 1881, 
dismissed the appeal in the following terms : — “ The deficiency not having 
been made up as ordered, the appeal is struck otf.” 

The present suit was brought hy the same plaintifi* against the same 
defendant for a declaration that the property in question was wakf. He claimed 
to be interested in the property as a Muhammadan, and interested in the worship 
at the mosque and eedgah, C33] and in the good resulting from the imam- 
bar a ; and stated as the cause of action the denial by the defendant, in his 
written statement in the former suit, that the property was of the character 
alleged by the plaintiff. In reply, the defendant raised contentions substantially 
the same as those which were put forward on his behalf in the former suit. 

The Court of First Instance (Subordinate -ludgeof Gorakhpur) decreed the 
claim. Co appeal by the defendant to the High Court, it w^as contended on 
his behalf, inter alia, that the suit was not maintainable. 

Mr. T, Conlan, Miinshi Ilanuman Prasad and Sheikh Mehdi Hasan, for the 
Appellant 

Lala Lalta Prasad and Maulvi Hashmat-nUlah, for the Respondent. 

Petheram, C. J — I am of opinion that this appeal should be allowed, and 
the ground upon which 1 wish to base my judgment, is that the action as 
brought is not maintainable, whatever the facts may be. I desire to guard myself 
against expressing any opinion upon the question whether the property in 
dispute is or is not wakf. If it were necessary to consider that point, I think 
that a new trial would be necessary, in order that evidence might be adduced 
to determine the true character of the property. The evidence on the record 

(c) declaring the proportions in which its objects are entitled j 

(d) authorizing the whole or any part of its property to be let, sold, mortgaged or 

exchanged ; 

(tf) settling a scheme for its management ; or granting such further or other relief as 
the nature of the case may require. 

The powers conferred by this section on the Advocate -General may, outside the 
Presidency-towns, be, with the previous sanction of the Local Government exercised also 
by the Collector or by such officer as the Local Government may appoint in this behalf. 

Act No. X of 1640, section "2, is hereby repealed.] 
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is wholly insufficient for the determination of this question, and I therefore 
refrain from expressing any opinion in regard to it. I confine myself to saying 
that, under any set of circumstances which have been suggested in this case, 
the action is not maintainable. 

The action is one of which the character has been formulated by the 
plaintiff himself in his plaint. He begins by stating that he is a Muhammadan. 
He then goes on bo say that there is certain property situated in the Gorakhpur 
district, of which he is not a resident, and that this property is wakf, and is 
in the defendant’s possession. He proceeds to state that, on tlie 26oh August' 
1880, the defendant in certain legal proceedings asserted a title to the property, 
which was inconsistent with its character being wakf. He therefore claims a 
decree, decfaring that the property in the defendant’s possession is in the 
defendant, but that it is wakf. 

[34] I am of opinion that unless it can be shown that the action is 
maintainable under some statute, it cannot be maintained ; and the question 
therefore is, whether there is any statute which enables such an action to 
be brought. 

Now Act XX of 1863 is an Act which provides for the management of 
religious endowmonts, and ss. 14, 15 and 18 provide a machinery by which the 
rights and powers of trustees in reference to such property may be ascertained. 
Again, the Civil Procedure Code, s. 539, provides a procedure for ascertaining 
the rights of trustees of putlio property. The question then is, whether the 
present suit can be brought under the provisions of either of these statutes. 

When these provisions are considered, it is obvious that the suit is not 
maincainable under any of them, because under tliem it is necessary that some 
permission should be given to the plaintiff to bring the suit. It is admitted 
that, in the present case, no such permission was obtained. So that the plaintiff 
in effect admits that this suit was not contemplated by either of the Acts I 
have mentioned. The only other provisions that could apply to the subject 
are those of s, 42 of the Specific Relief Act, which gives to persons who are 
entitled to certain interests the right to bring suits for the declaration of such 
interests. 

As I have already observed, the only right asserted by the plaintiff is his 
right as a Muhammadan to have the property kept as wakf for the general 
body of persons who believe in the Muhammadan religion. Section 42 of the 
Specific Relief Act applies to “ any person entitled to any legal character or to 
any right as to any property,” and, in certain circumstances, allows such a 
person to bring a suit for a determination of his title to such character or right. 
But the scope of the section is confined to the two classes which it specifies. 
The plaintiff in this case cannot sue as one of the first class, because he has 
no ■* legal character” which is denied by any one: he only asserts his charac- 
ter as a Muhammadan, and that has not been questioned. Nor does he for 
himself assert a right as to any property, and by no act of the defendant has 
his right to any property been denied. 

[38] The suit therefore does not come under the provisions of s. 42, and as 
it is not contemplated hy either of the other statutes to which I have referred, 
I am of opinion that it is not maintainable. I may add that even if it were pos- 
sible to hold that the suit w’as maintainable under s. 42 of the Specific Relief 
Act, I am of opinion that tiiisis not a casein which this Court, in the exercise 
of its discretion, would he disposed to grant relief. Under s. 42, such relief is 
always a matter of the Court's discretion, and inasmuch as the evidence 
adduced by the plaintiff himself shows that the defendant was using the 
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properljy for charitable purposes, I do not think that it would be proper to 
pass such a decree as the plaintiff asks for, even if he could bring the suit. 
Under these circumstances the appeal must be decreed with costs. 

Oldfield, J . — I am of the same opinion. 

Appeal allowed. 


NOTES. 

t TRUST— SUITS IN RESPECT OP— 

i. Must be by persons beneficially interested : — (1B99) Bom., 170 ; (1888) 11 All., 
18 F.B. 

ii. Must be by persons capable of being ascertained : — (1892) 20 Cal., 397. 

See also (1891) 2 M. L. J., 251 ; (1901) 26 Bom., 174 ; 3 Bom. L. R.. 718.} 


[8 All. 35] 

The 27th November^ 1685. 

Present : 

Sib W. Comer Petheram, Kt , Chief Justice, 

AND Mr. Justice Oldfield. 

Afzal'Un-nissa Begam Plaintiff 

versus 

A1 All Defendant. 

Civil Procedure Code, Chapter XV, s. 191 — Hearing of suit — Poiver of Judge 
to deal with evidence taken down by his predecessor. 

A Subordinate Judge having taken all the evidence in a suit before him, adjourned the 
case to a future date for disposal. Upon the date fiKod, a further adjournment was made. 
The Subordinate Judge, at this stage of the proceedings, was removed, and a new Subordi- 
nate Judge was appointed. 

Held, that the trial, so far as it had gone before the first Subordinate Judge, was abortive, 
and, as a trial, became a nullity. 

Held, also that the duty of the second Subordinate Judge, when the case was called on 
before him, was to fix a date for the entire hearing and trial of the case before himself ; 
that he might, at the request of the pleaders, have fixed the same day upon which the case 
was called on, and proceeded to try it at once ; and that the trial should then have proceeded 
in the ordinary way, except that the parties would bo allowed, under s. 191 of the Civil 
Procedure Code, to prove their allegations in a different manner. 

Jagram Das v. Narain Lai, I. L. R., 7 All., 867, referred to. 

The facts of this case are sufficiently stated for the purposes of this report, 
in the judgment of Petheram, C. J. 

[36] Munshi Hanuman Prasad and Mir Zahur Husain for the Appellant. 

Pandits Ajudhia Nath and Sundar Lai, for the Respondent. 

Petheram, C. J. — I am of opinion that this case must go back to be 
tried by the Subordinate Judge of Moradabad, on the ground that nothing that 
can be called a judgment by a Judge trying the case has ever been given. The 
observations which I made in Jagram Das v. Narain Lai, I. L. R., 7 All., 857, 
are applicable to the present case, and the considerations which then weighed 
with me, affect my mind now in the same manner. I should not have thought 
it necessary to add anything to the observations which 1 made on that occasion, 

•First Appeal No. 29 of 1:885, from a decree of Mauivi Zain-ul-abdin, Subordioato 
Judge of Moradabad, dated the 23rd December 1884. 
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if I had noti been informed that my judgment had led to some confusion as 
to the mode in which cases of this kind should be dealt with. The only addi- 
tion I propose to make to ray former observations is by pointing out what 
appears to mo to be the course which should have been adopted in the present 
case, which is a fair illustration of what commonly happens. 

The suit was instituted on the 25th May 1883, in the Court of the Subor- 
dinate Judge of Moradabad, an otiice which was then filled by Maulvi Nasir 
AH Khan. It went tlirough the ordinary course of the proceedings necessary 
for fixing issues and ascertaining the matters to be tried. Maulvi Nasir Ali 
Khan fixed a date for proceeding with the evidence, and accordingly on various 
occasions he sat for the purpose of taking evidence, and on the 17th April 1984, 
the taking of evidence was concluded before him. He then lieard everything 
that was brought before him, and he directed that an account should be 
prepared in the office. After this, various adjournments took place for 
various reasons which it is not necessary to mention, until the 20th September 
1884, which was a date fixed by him for the disposal of the suit before himself, 
the evidence being then complete. Upon the 20bli September there was a pro- 
ceeding to the effect that there was no time for disposing of the case on that 
day, and making a further adjournment to the 9th December. That proceeding 
seems to be of the kind which is generally adopted when an adjournment is 
necessary. When the 9th December arrived, the case would be taken up as 
adjourned from the 20th September 1884, which was [87] itself the dace of 
an adjournment from the date originally fixed by the Subordinate Judge for the 
hearing of the case. That original date would be the date of the hearing, and 
all subsequent dates would be those of adjournments. What took place on 
the 9th December, therefore, would be a proceeding held by adjournment in the 
trial heard on the original date. 

Now, when the 9th December arrived, Maulvi Nasir Ali Khan had left 
Moradabad, and was succeeded in theofliceof the Subordinate Judge by Maulvi 
Zainulabdin. When the case was called on, it was his duty to try it. The 
Judge who had originally heard it had gone, and therefore the trial, so far as 
it had gone before him, was abortive, and, as a trial, became a nullity, because 
the person conducting it had ceased to be a Judge, and could not give judgment 
in a trial hold before him. 

The question then arises — What was the duty of Maulvi Zainulabdin ? I 
think that when the case was called on before him on the 9th December, he 
ought to have fixed a date for the hearing, that is to say, for the entire 
hearing and trial of the case before himself. He might, at the request of the 
pleaders, have fixed the same day, the Och December, and proceeded to try the 
case at once. But by the act of fixing a date, he would have avoided the danger 
ol making it appear possible that he was deciding a case which he himself had 
nob heard. Then, when the time fixed — either the same day, by such an 
arrangement as I have suggested, or a future date — arrived, tlie trial would 
proceed in the ordinary way, as if the day were the first on which the case had 
ever come on for hearing, except that the parties would be allowed, by s. 191 
of the Civil Procedure Code, to prove their allegations in a difierenfc manner, 
The Code has provided a mode of avoiding the inconvenience which might arise 
if the witnesses had to be called twice over, if neither the parties nor the 
Judge consider such a course to be necessary. But no Court can, in my 
opinion, extend the operation of the statute so as to enable a new Judge to 
take up a trial which has been partly heard by bis predecessor, and to proceed 
with it as if it had been commenced before himself. 
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For these reasons, I am of opinion that the trial of this case is a nullity, 
"and that the case must be remitted for trial by the [38] Subordinate Judge of 
Moradabad. The costs will be costs in the cause. 

Oldfield. J.— I am of the same opinion. 

Cause remanded. 


NOTES. 

[ See notes to 8 All., 676 F.B. infra. ] 


[ 8 All. 38 ] 

CRIMINAL REVISION AL. 

The 2nd DccAimber, 1885. 

Pkesent : 

Mr. Justice Bbodhurst, 

Queen -Em press 

vei sus 

Ganga Ram and another. 

Act XLV of 1860 (Penal Code) s. 211 — Prosecution for making a false 
charge— Opportunity to accused to prove the truth of charge. 

A complaint of offences under ss. 3‘i3 and 379 of the Penal Code, was referred to the 
police for inquiry. The police reported that the charge was a false one, and thereupon the 
Magistrate of the District passed an order, under r. 195 of the Criminal Procedure Code, 
directing the prosecution of the complainants for making a false charge, under s. 211* of the 
Penal Code. 

Beld^ that the order under s. 195 of the Criminal Procedure Code should not have been 
passed until the complainants had been afforded an opportunity of proving their case, which 
had been thrown out merely on the report of the police. The Qox)ernment v. Karimdad, 
6 Cal., 496, referred to. 

In this case the petitioners, Ganga Ram and Durga, prosecuted two persons, 
named Ohiddaand Chandarf, for theft, under s. 379, and assault, under s. 323 of 
the Penal Code. The complaint was referred to the police for inquiry. The police 
reported that the charge was a false one, and thereupon the Joint Magistrate 
of Aligarh dismissed it, ordered the prosecution of the petitioners under s. 211 of 
the Penal Code for making a false charge, and sent the case to the Magistrate 
of the District, who, on the 25th July 1885, passed an order under a. 195 of 
the Criminal Procedure Code, referring the case to the Deputy Magistrate for 
disposal. An application for revision of this order was made to the District 

♦ I Sec. 211 -.— Whoever, with intent to cause injury to any person, institutes or causes 
to be instiluied any criminal proceeding against that person, or 
False charge of offence falsely charge.s any person with having cummitted an offence, 
made with intent to injure, knowing that there is no just or lawful ground for such pro- 
ceeding or charge against that person, shall be punished with 
imprisonment of either description for a terra which rnay extend to two years, or with fine, 
or with both ; and if such criminal proceeding be instituted on a false charge of an offence 
punishable with death, transportation for life, or imprisonment for seven years or upwards, 
shall be punishable with imprisonment of either description for a term which may extend 
to seven years, and shall also be liable to fine.] 
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Judge of Aligarh, upon grounds which it is not necessary to set forth. The 
Judge dismissed the application by an order dated the 29th August 1885, The 
petitioner applied to the High Court to revise this order on the following 
grounds : — 

“ The sanction for the prosecution should not have been given without 
giving the complainants an opportunity of proving the truth of their case^ 
which was merely thrown out on the report of the police. 

[89] * ' It was for the Magistrate alone to ascertain whether the statements 
of the complainants were credible or not.*’ 

Babu Bam Das Chakarbati, for the Petitioners. 

The Junior Government Pleader (Babu Dwarka Nath Banarji), for the 
Crown. 

Brodhupst, J. — One of the grounds for revision is, that sanction under 
s. 195 of the Criminal Procedure Code should not have been given until the 
complainants had been afforded an opportunity of proving their case, which 
had been thrown out merely on the report of the police. 

This objection is, I think, valid, and it is supported by the judgment of 
Garth, C.J., and Field, J ^ in The Government v. Karimdad, I. L. R., 6 Cal.^ 
496. Under the circumstances above referred to, I set aside the Magistrate’s 
order of the 25th July 1885. 


NOTES. 

[ The following are decisions to the same effect : —(1837) 14 Cal., 707 F.B. ; (1907) 29 
All., 587 ; (1907) 30 All., 52 ; (1896) 22 Bom.. 596, (where the facts were a little different). 
See also (1905) 33 Cal., 31 ; (1912) 22 M. L. J.. 419 : 14 I. C., 305.1 


[ 8 All. 39 ] 

PRIVY COUNCIL. 

The 2Srd and 24th June, 1885. 

Present : 

Sir B. Peacock, Sir R. P. Collier, Sir R. Couch, and Sir A. Hobhousb 

Muhammad Abdul Majid .-Defendant 

versus 

. Fatima Bibi Plaintiff. 

lOn appeal from the High Court for the North-Western Provinces.] 

Muhammadan law — Will — Disposition of estate among sharers — Words of 
duration of estate not denoting more than interest for Life — Construction — 

Bestriction on alienation. 

Words such as “always ” and “ for ever,” used in an instrument disposing of property 
do not in themselves denote an extension of interest beyond the life of the person named as 
taking, their meaning being satisffod by the interest being for life. 

An instrument in the nature of a will, made by a Muhammadan, gave shares in his 
property to his surviving widow, son, and grand-children, and devoted a share to charitable 
purposes. It directed that his son “ should continue in possession and occupancy of the 
full sixteen annas of all the estates All the matters of management in connection 
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with this estate should necessarily and obligatorily rest ‘ always ’ and ‘ for ever ’ in his 
hands.” It also, with the express object of keeping the property in the family, attempted to res- 
trict alienation by the sharers. There were other provisions to the same effect, in regard to the 
management by his son, who retained it till his death. The defendant, who was a son of that 
son, having claimed to retain possession of the property, in order to carry emt the provisions of 
the will : Jieldth&t, on its true construction, the plaintiff, a sharer under it, was entitled to the 
full £ 40 ] proprietary right in, and to the possession of, her share, notwithstanding the above 
expressions in the will, and the attempt to control alienation by the sharers. 

Appeal from a decree (6th January 1882) of the High Court affirming a 
decree (18th June 1880), of the Subordinate Judge of Jaunpur. The question 
now arising was as to the right construction of the words in an iflstrument 
which, although all its dispositions were not altogether testamentary, was 
termed a will throughout the case. 

On its construction depended the question whether or not the plaintiff had 
rightly obtained a decree in har suit for possession of her share under the ins- 
trument, which was executed under the following circumstances : — Muhammad 
Imam Bakhsh, a Sunni Muhammadan of Jaunpur. being about to go on a 
pilgrimage to Mecca, where he afterwards went, and where he died, executed the 
instrument, “ by way of a will,*’ as he stated in it, on the 19th August 1860, 
and caused it to be registered. He died about a year afterwards. ITis family 
then consisted of one surviving wife, Hingan Bibi, and her daughter, the res- 
pondent, Fatima Bibi; also of a grandson and grand-daughter, both minors, 
and of Muhammad Haidar Hussain, his son by a wife who died before him, 
this son being the father of Muhammad Abdul Majid, the present appellant. 

By the first clause in his will, as it was called, [mam Bakhsh, after 
stating who were his legal heirs as well as who were the other members oi 
his family, dedicated a fourth part of his property, excluding certain immove- 
ables, to the maintenance of a college and a mosque, and to other similar 
objects. The remaining three-fourths of his estate, as also all the immoveables 
excluded from the above dedication, he directed to be divided into four shares, 
or “ sehams and of these he gave two to the respondent, Fatima Bibi, and 
of the other two shares ho gave one to his som Muhammad H{udai' Hussain, 
and one to his grandson and grand -daughter above mentioned. 

The will then stated the assent of Fatima Bibi and tlie otl}er sharers to 
the dispositions made, and provided for the management of the four annas 
share directed as above mentioned, of which share it directed that the manage- 
ment should be retained by - Muhammad Haidar Hussain, and by some 
capable descendant [41] after him. Of all the testator's estate also the 
management was given to Haidar Husain, who, as to the lands, was to obtain 
dakhil-kharij in his name. This son was to continue in possession of the full 
sixteen annas of the estate, of which the management was to rest with him 
** always ” and ** for ever” {haniesha loa daioavu ke liye). There were also 
prohibitions of alienation to strangers. 

The dispositions of the will were accepted by Hingan Bibi, by Muhammad 
Haidar Husain, and by the respondent ; this assent being necessary on account 
of the testator’s having made the shares materially different from those which 
the law would have given, which latter would have been one-eighth to the 
widow, with a division of the residue between the son and daughter, the 
former taking two-thirds and the latter one-third. Muhammad Haidar Husain 
entered upon the management and continued to pay their due proportion of the 
profits to the parties entitled until he died on the 20th July 1875, On hia 
death the present appellant,, his eldest son, applied for mutation of names 
in the settlement record, the respondent filing her objections to the proposed 
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entry, the dispute resulting in the present suit, which was brought on the 5th 
May 1879, 

The judgment of the Subordinate Judge of Jaunpur, Kashinath Biswas, 
was to the following effect : — He held that the important issue -was whether 
the plaintiff* waS entitled to receive possession of the corpus of her share in the 
estate. The first question, therefore, was whether Haji Imam Bakhsh, the 
testator, intended to deprive the plaintiff or her children and heirs of posses- 
sion of the share secured to her by the so-called will for all time to come, or 
only during the life time of Haidar Husain, the manager. Examining the 
clauses of the will, the Subordinate Judge held it to be clear that an absolute 
right of Ownership was given to her. This had been qualified in favour of 
Haidar Husain during his life in virtue of the formal acceptance of the provi- 
sions of the will, he taking the right of management. The real quipj^tion was 
whether that right was to go beyond the person and beyond the life of Haidar 
Husain or was limited to him for life. 

The judgment continued thus; — “ Throughout the clauses 5 and 6, in fact 
throughout the whole of the document, Haidar Husain [ 42 ] in relation to the 
management of the estate, was mentioned in his individual person. Nowhere 
his heirs-at-law^ are mentioned as represeiiting him, after his death, in the 
management of the estate, at least divided between the heirs of the testator 
or those whom he wished to benefit by his inheritance. At one place only, 
in clause 6, the words ‘ qaim maqam. ’ have been used as respects Haidar 
Husain, or where the testator says, that an auction purchaser of the rights 
and interests of a sharer in the estate will not have the right of disturbing 
the possession and superintendence of Maulvi Muhammad Haidar Husain 
or of his ' qai'tn maqamJ Here the words are clearly used in the sense of a 
personal representative, or as one standing in the place of Haidar Husain in 
his absence or by delegation. The will througout is altogether silent as to 
►the management, after the death of Haidar Husain, of by far the larger 
portion of the estate which was declared to belong to, and was divided 
into shares between, the legal heirs of the testator and the children of a 
deceased daughter. The omission or the silence on the point is the more 
striking when it is remembered that the testator specially provided, in 
clause 3, for the management, after the death of Haidar Husain, of the smaller 
portion of the estate w’hich was assigned or set apart for charitable purposes. 
It is noticeable, besides, that in explaining, in clause 6, his object for the 
restriction as regards possession, the testator says; ‘ My, the declarant's, real 
object is, that all the properties belonging to me, the declarant, should, as 
specified above, remain forever in possession of my children [hamare aulad)' 
This clearly slicWf^ that the testator did not mean that, after the death of 
Haidar Husain, his son or sons should take the management, to the exclusion 
of one begotten by the testator, as the plaintiff certainly is. But it is saidthat 
in giving the powers of management to Haidar Husain, the testator used the 
words ' ahmnesha wa dawami ke liye' (‘ for ever and in perpetuity '). The word 
* hamesha' may as W’oll moan ‘ always,’ and ' ahad' in Persian is another word 
for ' dawami,' both meaning 'for ever* or *in perpetuity/ These words, 
when applied to a person individually, as they are certainly here used, mean 
no more than the lifetime of that person. In this sense the word * abad' 
is used in the Hedaya on the subject of usufructuary wills, in chapter VI 
[48] of Baillie’s Digest of Muhammadan Law, pp. 652-55 The testator 
himself appears to have been fully aware of the real meaning of the words 
' ahamesha* * dawami, ’ and ahad as in clause 6, in making it obligatory on his 

♦ Hamilton’s Hedaya, Book LII, Chapter V, of usufructuary wills, 
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ohildren {aulad) fco give a right of pre-emption to co-sharers ; he uses the words 
naslan bad naslan ’ (‘ generation after generation ’) with the word * daioami ’ 
(‘in perpetuity’). Reading the whole of the will, it appears to me that Haidar 
Husain, because of the confidence his father had in him, and of the high 
ability he possessed, was appointed an executor in his own person, and such a 
power is not certainly inheritable by his son or heir-at-law in the absence of a 
provision to that effect in tlie will.” 

An appeal from the above was dismissed. The material part of the 
judgment of the High Court (Stitakt, C.J., and STRAIGHT, J.) was the 
following : 

“ The case for the appellant was ably and exhaustively argued by Mr. Ihll ; 
but it is unnecessary, in the view we take of the matter, to detail at length 
the points taken by him. It seems to us, that whether the instrument of 
the 19th of August 1800 be considered as of a testamentary character in the 
nature of a will, or a deed of gift, or partly one and partly the other, is a mere 
question of terms, that is of no very great importance. The Subordinate Judge 
has regarded it in the light of a will, and under the circum.stances in which 
he and we are called upon to consider it, the designation is perhaps not an 
unreasonable one. Be this as it may, it is certain that all the parties to whom 
it has reference, among them the father of the (defendant) appellant, and the 
'(plaintiff) respondent, by the pen of her husband, ga,ve their assent to its 
provisions by subscribing their names, and no point is raised upon either side 
as to the validity of the document itself, or the mode in which it was executed 
— the sole question in difference being the interpretation to wdiich it is open. 
It is also obvious that, whether Haidar Husain was or was not legitimate, 
an issue, by the way, which I am glad to think it is unnecessary for us to 
decide, his father Imam Baklish had the very greatest coutidence in him, and 
intended to hand over to him the entire administration of his affairs so long 
as he lived. To this [44] arrangement, the (plaintiff) respondent, having 
herself assented, was of course unable to raise any objection, nor indeed does 
it appear that she ever desired to do so ; on the contrary, she recognized the 
powers of Haidar Husain, to the fullest extent, down to the time of his 
death in July 1875, as is evidenced by the ikrar nayna (agreement) of the 26th 
September 1867. While it may well be that Imam Bakhsh, being bent upon 
a long and distant journey, from which he might naturally feel he was not 
likely to return, was desirous of making provision for the management of his 
estates, immediately upon his departure, as also for settling their distribution 
in the event of his death, it is far from probable that he ever intended to prevent 
his heirs for all time from acquiring the fee-simple of the properties, the rents 
and profits whereof they were to receive in stipulated proportions from 
Haidar Husain so long as ho lived. Mr. Hill contended, that by the language 
of the document of the 19th of August 1860, an estate in fee of the whole 
four sohams was conveyed to Haidar Husain, but we find nothing in any of its 
clauses, in our judgment, either directly or indirectly, to justify any such construc- 
tion ; on the contrary, wo concur with the Subordinate Judge where he points 
out the obvious contrast between the language of clause 3 in contradistinction 
to that to be found in clauses 5 and 6. We know of nothing, either in Muham- 
madan or any other law, forbidding the creation of an interest of the kind now 
claimed by the (plaintiff) respondent, namely, limited during the f3xistence of 
one life, and absolute on such life falling in. It certainly seems to us much 
more reasonable to infer that this was the intention of Imam Bakhsh, than 
to hold that he meant to perpetuate, for all time, to Haidar Husain and bis 
heirs the possession and management of his estates, so as to exclude his other 
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children or their issue from ever obtaining the corpus of the share allotted to 
them. Under any circumstances, the latter alternative should not, in our 
judgment, be adopted, unless the words of the instrument were so strong and 
clear as to leave no other construction possible. We do not feel* called upon 
to discuss the case at any greater length, approving as we do generally of the 
remarks made by the Subordinate Judge and the conclusions arrived at by 
him. In our opinion, the plaintiff has made out her case to the two sehams 
claimed by her, and the appeal should be dismissed, with costs, in this and the 
lower [ 45 ] Court, the amount to be regulated according to the value of the 
relief decreed, less that refused.” 

On this appeal, 

Messrs. T. H. Coune, Q.C,, and Mr. R. V. Doyne, for the Appellant, argued 
that on the due construction of the instrument of 19bh August 1860, the appel- 
lant, as representing his father, was, on the death of the latter, entitled to 
succeed to the office of manager of his grandfather's estate, subject to the right 
of the respondent to receive her share of the profits. The present suit tended 
directly to break up the estate of Muhammad Imam Bakhsh and to defeat the 
general intention of his so-called will. Sufficient effect had not been given to 
the intention apparent in the fifth clause, nor to the words in the clause relating 
bo alienations to strangers, to the effect that the right of possession and manage- 
ment, given to Haidar Husain, was not to be disturbed, concluding, as they 
did, with the expression “or whoever may be his representative.” These 
words indicated an intention on the part of the testator that his estate should 
at all times remain under the management of a representative of Haidar 
Husain. The respondent, while taking benefits under the will in excess of 
what she would have received by law as one of the heirs, ought not to be 
allowed to set aside the restriction subject to which her interest in the testator’s 
property was conferred. 

Mr. Graham^ Q.C., and Mr, J. D, Mayne, for the Respondent, were not 
called upon 

Their Lordships’ judgment was delivered by 

Sir R. Couch. — The question in this appeal arises out of a disposition of 
his property made by one Imam Bakhsh. The disposition, which was not 
strictly a will, because it was made in his lifetime and he reserved to himself 
some benefit under it, was made on the 19bh August 1860, and he died about 
a year afterwards. At the time he made it the state of the family was this : 
He had two wives. By the first he had a daughter, Musarnmat Fatima Bibi, 
who had had a son, Hafiz Syed-ud-din, then dead. He had had another 
daughter, Musarnmat Makki Bibi, who had died, leaving two children, Muham- 
mad Ibrahim and Mariam Bibi. By the second wife he had a son, Maulvi 
Muhammad Haidar Husain, who died in [ 46 ] July 1875, leaving his eldest son, 
the present appellant and the defendant in the suit, and other children. The 
contention between the appellant and respondent arose after his death. It 
was this, as stated in the plaint of the respondent which was filed on the 6th 
of May 1879. In that she states the disposition of the property by her father, 
Imam Bakhsh, and that the management of the whole property was intrusted 
to Haidar Husain, and after the death of Imam Bakhsh, she, the plaintiff, con* 
firmed him as manager, and that she has not disputed any of the rights of 
Haidar Husain. Then, after stating that he was in possession of the property 
and acted t*s manager, and stating his death, she says that, after his death, the 
defendant, without the consent and permission of the plaintiff, improperly took 
possession of the property constituting her share, and asked the Revenue Court 
to enter his name in the place of that of Haidar Husain, and that she gave 
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notice to the Revenue Court of her dissent from that. She then goes on to say* 
“ that the defendant, notwithstanding his want of right, not only arbitrarily 
declares himself to be the naanager of the whole property, but considers and 
represents himself to be the permanent owner of the whole property, and by his 
own authority, and with the view of injuring the plaintiff, Has committed and 
omitted to do acts calculated to cause great loss to her ; and she prays that a 
decree may be passed in her favour declaring her right, permanent proprietary 
title and possession to her share in the property detailed below,” and “that 
complete possession of her share may be awarded to her : that the defendant's 
possession and management may be removed.” 

T ' m 

The defendant, in his written statement, sets up this claim : “ From the 
death of Maulvi Muha^ninad Haidar Husain the whole property mentioned in 
the will and the ^agroemont legally devolved upon and came into the posses- 
sion of the defendant under the express conditions and directions of the said 
documents, and with reference to inferences drawn from them. According to the 
terms of the will, the rules of the Muhammadan law, and the principles of jus- 
tice, the defendant alone is entitled and competent to retain possession (subject 
to the conditions of the will), in order to carry out its provisions, which are to 
be carried out in perpetuity and forever, and not for a limited period.” It may 
here be noticed that the defendant is not the only heir of Muhammad Haidar 
t47] Husain, there are other persons who are also his heirs. The contention 
is that although the defendant is only one of the heirs, he alone is entitled and 
competent to retain possession. 

This being the contention of tlie parties, the provisions in the document 
may now be looked at, to see how far the defendant's contention is supported 
by its provisions, and how far the right of the plaintiff to recover in this suit is 
established. Imam Baklish begins by saying: “ I had two wives married accord- 
ing to the Muhammadan law : one, Musammat Ilingan Bibi, who is at present 
alive, and by whom I had two daughters, one, Musammat Fatima Bibi, who is 
alive, and her son, Hafiz Syed-ud-diir Muhammad Syed Bakht, now deceased, 
was adopted by me as my son, and the other, Musammat Makki Bibi, who died, 
leaving one son, Muhammad Ibrahim, and a daughter, Mariam Bibi, minors. 
My second married wife died, and Maulvi Muhammad Haidar Husain, a son by 
her, is alive. Therefore, according to the Muhammadan law, Musammat Fatima 
Bibi, my daughter, and Maulvi Muhammad Haidar Husain, the children of my 
loins, are my legal heirs.” He then goes on to provide that the whole income of 
a four annas share of his vitlages and estates shall be devoted to charity and 
works of beneficence, and the remaining twelve annas of the villages and 
estates and the whole of his other property shall be divided into four ‘ sehams ’ 
(shares), and gives one share to Hafiz Syed-ud-din Muhammad Syed Bakht, 
one to Fatima Bibi, one to Maulvi Muhammad Haidar Husain, and one to 
Muhammad Ibrahim and Mariam Bibi, and says : — * During my, the 
declarant’s, lifetime they shall continue to receive the profits of those ‘sehams’ 
(shares) : the one * seham ’ of Hafiz Syed-ud-din Muhammad Syed Bakht will 
be received by his mother, Fatima Bibi. She will be the owner of her own 
one ‘seham’ and of one ‘seham’ of Hafiz Syed-ud-din Muhammad Syed Bakht, 
in all of two ‘sehams.’ She is at liberty to give them to anyone she may 
like among her own children. It will be necessary and incumbent on all the 
said heirs to perform all the necessary and obligatory terms of this document, 
which they have of their own will consented to observe, and they will not 
have the power to dissent from it on any plea of law or Muhammadan law.” 
The assent which is here stated is shown by their putting their names 
[4S] to the document after the signature of Imam Bakbsb. Then in tbe third 
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clause he provides for what is to be done with the four annas share which was 
devoted to charity. He says : — “ He, Maulvi Muhammad Haidar Husain, 
shall always be the manager of this four anna share ; none of the heirs shall 
have the right to interfere in any way in the aforesaid four anns; share. It 
shall be incumbent on Maulvi Muhammad Haidar Husain to keep the entire 
management in his own hands.’* A little lower down he says, after Maulvi 
Muhammad Haidar Husain, whoever from the descendants is just, virtuous, 
and capable of performing this duty shall be the superintendent and manager 
of that four anna share. In short my, the declarant’s, object is this — ^that the 
managership and superintendentship should always continue with Maulvi 
Muhammad Haidar Husain, and after him, as specified above, whoever among 
the descendants is capable of performing this work.” Tlie word “descendants ” 
there means among his own descendants — not limited to the descendants of 
Muhammad Haidar Husain ; and as far as this provision goes it would seem to 
point to some selection being made from amongst his descendants in order to have 
a person wlio should have the management of the charity property. Then we 
come, under the fifth clause, to the provision which makes with regard to the 
remainder of his property. In the fourth clause he had said what there seems to 
be no doubt was his wish: — “The aforesaid heirs should continue in harmony and 
eat and reside together, so that being united, the estate may continue to improve 
and the name always be preserved.” In the fifth he says : “Maulvi Muhammad 
Haidar Husain shall continue in possession and occupancy of the full sixteen 
annas of all the estates, villages, lands lying at different places, and moveable 
and immoveable property (collections from the villages). All the matters of 
management in connection with this estate should necessarily and obligatorily 
rest always and for ever in the hands of Maulvi Muhammad Haidar Husain.” 
Here we have the words “ always and for ever.” But these words, according 
to several decisions of this Board, do not per se extend the interest beyond 
the life of the person who is named. Per se they are satisfied by limiting 
the interest which is there given to the life of Muhammad Haidar Husain. 
The Subordinate Judge has made observations upon the meaning of these words 
which are quite supported by the authorities. So far, then, there is nothing 
C49] in tiie words used by the testator to indicate an intention that the pos- 
session and management were to go to any one of his descendants after the. 
death of Muhammad Haidar Husain. He then gives directions as to the 
recording of the name and goes on to say : — “ No heir and no stranger shall at 
any time or period have, on any ground, or in any way, power to object to or 
oppose any of the matters above mentioned, or, to* take possession or to make 
any arrangements of his ow’-n regarding the estates. In all these matters all 
persons shall be entirely powerless showing there an intention to keep the 
property in the hands of his family if possible, and that no strangers should at 
any time come in and have any part of it. This is still further shown by the 
sixth paragraph. But before that he directs that Haidar Husain is to make 
collections of tl»e profits, and says that he is to pay the profits of two out of 
the four shares to Fatima Bibi, “ and the profits of one ‘ seham ’ he may take 
himself, and the profit of one share, that of Muhammad Ibrahim and Mariam 
Bibi, after deducting the expenses, he is to keep in deposit with himself, ” 
according to the provisions of a subsequent clause. This part clearly shows 
that what he intended was that during the life of Haidar Husain he was to 
give to the parties their shares of the profits. But there is no direction that 
this should be done by any other person after the death of Haidar Husain. 
The direction is applicable to Haidar Husain only, who is directed himself to 
pay the profits. Then he says : — “ My, the declarant’s, real object is that all 
my estates m-ty always remain in possession of my descendants as specified 
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above " — repeating the intention previously shown — “ and no interference of 
any stranger on any account may be permitted therein, and my property 
should not be allowed to pass into the hands ol any stranger. Hence I enjoin 
on Musammat Fatima Bibi, Mauivi Muhammad Haidar Husain, Muhammad 
Ibrahim, Mariam Bibi, and also their descendants, generation after generation 
in perpetuity, that when any of them is disposed to transfer his share by sale, 
mortgage, or lease, etc,, then he must first ofi’er to transfer to all of his sharers 
in property ; and so long as the sharers are willing to take it, he must by no 
means transfer to others.” There, it may be observed, he does not speak of 
profits. He had spoken previously of the shares and profits ; but here he seems 
to be speaking of shares in the property, and the shares of the different per- 
sons, [ 60 ] amongst others of Fatima Bibi, and he directs that they shall not 
transfer their shares of the propertylto strangers. Certainly that does not 
indicate au intension that the property should not be vested after the death of 
Haidar Husain in the persons to whom he had given the shares. Then he 
says : — “The stranger will not have any power to take any possession or occu- 
pancy of the transferied property beyond receiving the profits which will be 
handed to him , ” and “ the purchaser also, beyond receiving the profits, shall 
have no power or right of possession or occupancy over the property sold ; nor 
by the auction shall the right of possession and management be disturbed of 
Mauivi Muhammad Haidar Husain, or whoever may bo his representative.” 
'Mr. Cowte rightly admitted that by “ representative ” here is meant, not a 
successor of Haidar Husain in the right of Haidar Husain in any way, but a 
person who might, during Haidar Husain’s life, be his agent , thus again 
indicating that he was making a provision rather for what was to bo done 
during the life of Haidar Husain than for what was to be done afterwards. 

These are the provisions of the will, and it is difficult to see in them any 
provision by the settlor which w'ould confer upon the present defendant the 
right which he now claims to have. There is nothing to show that the heirs 
of Haidar Husain were to take his place in the succession and management, 
and, even if there w^ere, theie would’be this difficulty, that, if ib went by right 
of succession to the heirs of Haidar Husain, they would all, and not the pre- 
sent defendant alone, come in. Thus expressions clearly denoting that the 
management is to be in a single hand would, by a strained application of tliem 
to a period beyond the life of Haidar Husain, be used to vest the management 
in a number of hands. 

It has been contended by Mr. Doyne that there ought to bo, and that 
there might be, a selection, by some sort of family council, of one of the heirs 
of Haidar Husain, who should succeed him in the management, and, in default 
of any appointment by a kind of family council, that it might be made by the 
Court. We find in this document no provision of the kind, nothing to indicate 
that it was the intention of the settlor that there should be any selection ; 
and it seems to their Lordships, whatever might [51] have been the wish of 
the settlor to keep thj property in the family, impossible to say that he has so 
framed this instrument as to carry out such an intention or to efiectuate such 
a wish beyond the life of Haidar Husain. The right of Fatima Bibi to her 
shares in the property is clear upon the terms of this instrument, unless the 
defendant could show that there were provisions in it which would control that 
part of it, and limit her for ever (for that seems to be the contention) simply 
to an enjoyment of the profits, and not to have any other interest in the pro- 
perty. There are words which indicate an intention that she should take an 
interest in the property with an attempt, no doubt, to control her in the dis- 
position of it, and to prevent her parting with it to strangers. 
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It is unnecessary to allude to what is said in the judgments of the 
subordinate Court and the High Court. Their Lordships are of opinion that 
the conclusion they came to was a correct conclusion, and they will humbly 
advise Her Majesty to aiiirm the decree of the High Court and to dismiss this 
appeal. The costs of it will be paid by the appellant. 

Solicitor for the Appellant : Mr. T. L. Wilson, 

Solicitors for the Respondent : Messrs. Barrow and Rogers. 

NOTES. 

[ This case has subsoquoiitly been referred to in the two Privy Council decisiona (1900) 
23 All., 194 P.C. ; (1901) 23 All., 321 P.C.] 
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CRIMINAL REVISIONAL. 

The 7th December, 1HH6. 

PllESENT : 

Mr. Justice Straiuht. 

Queen “Empress 
versus 
Bandhu. 

Animal “ nullius proprietas ” — Bull set at large in accordance ivith 
Hindu religious usage — Appropriation of hull — Act XLV of 
1860 {Penal Code), ss. 403, 410, 411. 

A person was convicted and sentenced under s. 411 of the Indian Penal Code for 
dishonestly receiving a bull, knowing the same to h ivc boon criminally misappropriated. 
It was found that, at the time of the alleged misappropriation, the bull had been set at large 
by some Hindu, in accordance with Hindu religious usage, at the time of performing funeral 
ceremonies. 

Held that the bull was not, at the time of the alleged misappropriation, “ property 
within the meaning of the Indian Penal Code, inasmuch as not only was it not the subject 
of ownership by any person, but the original owner had surrendered all his rights as its 
proprietor ; that it was therefore nuUius proprietas, and incapable of larceny being 
committed m respect of it ; and that the conviction must be sot aside. 

[ 82 ] This was a case reported for orders, under s. 438 of the Criminal 
Procedure Code, by Mr. C. Donovan, Sessions Judge of Benares. One Bandhu 
wds, on the 21st September 1885, convicted by Raja Jai Kishen Das, C.S.I., 
a Magistrate of the first class, under s. 411 of the Indian Penal Code, for 
dishonestly receiving a bull, knowing the same to have been criminally mis- 
appropriated, and sentenced to six months’ rigorous imprisonment. The evidence 
showed that about midnight, on the Ist September the accused was found 
going along a road in Mauza Sheonathpur, driving a bull before him. Upon 
being questioned by a chaukidar, he said he was an Ahir, but immediately 
corrected himself, saying : — “ I am a Chamar and live at Ramnagar, and the bull 
belongs to the Maharaja. I am taking it to Ramnagar.” He also stated : — 
“ My house is at Goghra. The bull has been sent for by Madar and Samer, 
butchers. They have promised to pay me eight annas.” The accused was 
then taken into custody. The bull was found to be blind, and to bear a brand 
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indioatiQg that it had been Bet at large by some Hindu at the time of perform- 
ing funeral ceremonies in accordance with Hindu religious usage. Before 
the Magistrate the accused stated : — “ I do not know who is the owner of 
this bull. Madar and Samer brought it from some place and gave it to me. 
I do not know where they drove it. The said two persons told me to take the 
bull secretly to their house, and promised to pay me eight annas. It was 
given to me at Ooghra* on the western road leading to Ohigya ; they made me 
stay near Bari Bagh from now till evening, and then told me to drive it. I 
acknowledge my fault that I took the stolon property with me at their instiga- 
tion. Being hungry, I was tempted by the ofifer of eight annas. " 

The Magistrate, in convicting the accused, observed : — “ Although no one 
has been found to be the owner, custodian, or keeper of this bull, yet it may 
be gathered from the statement of the accused himself that the butchers had 
come by it by illegal moans. The bull is not stolen property, but there is no 
doubt that it was brought by means of misappropriation, and that the accused 
knowingly retained it for taking it away. Hence the accused is guilty under 
8. 411, according to the definition given in s. 410 of the Penal Code. ” 

[S3] The accused appealed to the Sessions Judge, who, in dismissing the 
appeal, made the following observations : — “ It was certainly not the intention 
of the persons who set the bull at large that any human right of property 
should be attached to it by any one, and the intentions of such persons are 
respected by general public feeling ; and the bulls so let loose are looked upon 
as not liable to be converted to use in any way that would interfere with their 
liberty. I may be straining a point, but I think it may be held that the Hindu 
public have such an interest in these * Sands, ’ remaining unmolested and at 
liberty, as to make thorn the subject of a sort of public right, and so bring 
them Nvithin the meaning of ‘ property.' I find that the bull was, for the 
purposes of s. 403, ‘ property,’ and that it was dishonestly misappropriated, 
and had therefore become stolen property (s. 410, Penal Code); and I affirm 
the conviction and sentence of the lower Court dismissing this appeal. As 
the question 1 have discussed, and upon which the case turns, is novel, but 
nevertheless may turn up again, and as my finding that the bull was ‘property’ 
was not arrived at without some hesitation, 1 think it well to submit the 
proceedings for the information of the High Court.” 

Munshi Kashi Prasad appeared for the Prisoner, Bandhu. 

The Junior Government Pleader (Babu Dwarka Nath Banarji)^ for the 
Crown. 

Straight, i—i am much indebted to Munshi Kashi Prasad for taking so 
much pains to put the case for the accused man before the Court, I entirely 
agree with what fell from the Junior Government Pleader, that an animal of 
the kind to which this case has reference was not “ property ” at the time of 
the alleged misappropriation, within the meaning of bhe Indian Penal Code, for 
it was not only not the subject of ownership by any person, but the original 
owner had surrendered all his rights as its proprietor, and had given the beast 
its freedom to go whithersoever it chose. It was therefore ‘ nullius proprietas/' 
and as incapable of larceny being committed in respect of it as if it had been 
“/ara naturasN 1 am not now concerned to determine whether cases may 
not occur in which the killing of such an animal would be an offence ; but I 
have simply to decide whether the conviction of Bandhu, under s. 411, can 
be upheld. I do not think-that it can be ; and. setting [54] aside the orders 
of the Magistrate and the District Judge, he will stand acquitted. If he has 
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not found bail and is in custody he will be at once released ; if he has^ no 
further order will be necessary. 

Conviction Bet aside. 


NOTES. 

[ RES NULLIUS. 

As to what circumstances would constitute continuance of ownership in a thing apparent- 
ly abandoned, see, (1890) 17 Cal., 862, where (1887) 11 Mad., 146 was commented on 
The main case was adopted in (1887) 9 All., 348 ; (1893) 18 Bom., 212 (case of lost gold 
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APPELLATE CIVIL. 

The 7th December, 1885. 

Present : 

Mr. Justice Straight and Mr. Justice Tyrrell. 

Udit Singh Plaintiff 

versus. 

Padarath Singh and another Defendants.* 

Pre-emption — Mortgage by conditional sale — Act XV of 1877 {Limitation Act), 
sch. ii, No. 120 — Time from which period of limitation begins to run. 

A mortgagee under a deed of mortgage by conditional sale obtained a final order for 
foreclosure under Regulation XVII of 1806 in December 1875. He then sued to have the 
conditional sale declared absolute and for possession of the mortgaged property, obtaining 
a decree for the relief sought in April 1881. 

In a suit for pre-emption in respect of the mortgage, — held, with reference to art. 120, 
sch. ii, of the Limitation Act, which was applicable to the case, that the pre-emptor^s full right 
to impeach the sale had not accrued until the mortgagee had obtained the decree of April 
1881, declaring the conditional sale absolute and giving him possession. Basik Lai v. 
Oajraj Singh, 1. L. R., 4 All., 414, and Prag Chauhey v. Bhajan Chaudhri, I. L. R., 4 All., 
291, referred to. 

The plaintiff in this suit claimed to enforce the right of pre-emption in respect 
of a mortgage by conditional sale, dated the 23rd March 1868, made by the 
defendant Ohatarpal Singh to the defendant Padarath Singh. The mortgagee 
had applied under Regulation XVII of 1806 for foreclosure of the mortgage, 
on the 2l8t April 1873, and the year of grace allowed by that Regulation had 
expired on the 24:th May 1874, and a proceeding by the District Court foreclos- 
ing the mortgage had been drawn up on the 8th December 1875. He had 
subsequently sued to have the conditional sale declared absolute and for pos- 
session of the mortgaged property, and had obtained a decree on the 28th April 
1881, for the relief claimed. On the 30th November 1883, he had obtained 
possession of the mortgaged property in execution of that decree. This suit 
was instituted on the 27th March 1884. [ 85 ] The defendant Padarath Singh, 
the mortgagee, set up as a defen ce that the suit was barred by limitation. 

* Second Appeal No. 112 of 1886, from a decree of Rai Raghunath Sahai, Subordinate 
Judge of Gorakhpur, dated the Slst July 1884, affirming a decree of Munshi Shiva Bahai 
Munsil of BasU, dated the 6th May 1884, ’ 
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The Court of First Instance (Munsif of Basti) held that the suit was barred 
by No. 120, sch. ii of the Limitation Act, computing the period of limitation 
from the 8th ^ December 1875. It observed as follows : * It has been ruled 
in the following decisions that in cases of conditional sales the term of 
limitation for a pre-emptive suit should be calculated from *the date of fore- 
closure — Nath Prasad v. Bam Paitan Bam, 1. L. E., 4 AIL, 218. and Ashik Ali 
V. Mathura Kandu, I. L. R., 5 AIL, 187. The case last cited is similar to the 
present. I therefore, without disposing of the other issues, dismiss the plain- 
tiff's claim with costs." 

On appeal the Lower Appellate Court (Subordinate Judge of G^orakhpur) 
concurred with the Munsif that the suit was barred by limitation under 
art. 120, but computed the period of limitation from the 24th May 1874, the 
date of the expiration of the year of grace. 

The plaintiff appealed to the High Court, contending that the period of 
limitation should be computed from the date the mortgagee had obtained 
possession in execution of his decree. 

Lala Lalta Prasad, for the Appellant. 

Mr. Garapiet, for the Respondent. 

Straight,' J . — The article of the Limitation Law admittedly applicable 
to this case is art. 120, and the only question is, from what point are the six 
years to be held to commence. Now, although the final order for the fore- 
closure was made in December 1875, Padarath Singh, the vendee, was 
compelled to bring a suit for declaration of his title and possession, and it 
was not until the 28th April 1881, that be obtained a decree, under which 
possession was subsequently given him on the 30th November 1883. For 
the reasons given by me in Bastk Lai v. Gajraj Singh, I. L. R., 4 AIL, 414, 1 
think that the pre-empbor is entitled to contend that his full right to impeach 
the sale had not accrued until the validity of the sale, as between the vendor 
and vendee, had been established by a Court, for non constat, but that it might 
have been found invalid, in which [ 56 ] case his cause of action would have 
disappeared. It is not necessary for mo to discuss here whether X am prepared to 
adopt the view expressed by my brothers OLDFIELD and Brodhurst in the case 
of Praq Chaubey v. Bhajan Chaudhri, I. L. R., 4 AIL, 291 ; as taking the decree 
of the 28th April 1881, as the starting-point, the present suit, which was started 
on the 27th March 1884, is abundantly within time. In my opinion this appeal 
must be decreed, and the decrees of the lower Courts being reversed on the 
preliminary point on which they threw out the suit, the case will be remanded 
to the Munsif, under s. 562 of the Civil Procedure Code, for disposal on the 
merits. The costs hitherto incurred will be costs in the cause. 

Tyrrell, J. — I agree in the views stated and the order made by my 
learned brother. 

Appeal allowed. 


NOTES. 

t This case was overruled in (1892) 14 AIL, 406. J 
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The 7th December, 1885. 

Present : 

Mr. Justice Brodhurst and Mr, Justice TYRRBiiL. 

Thakur Das Decree-holder 

versus 

Sbadilal Judgment-debtor.* 

Execution of decree — Decree prohibiting execution till the expiration of a certain 
period — Limitation — Act XV of 1877 {Limitation Act), sch. ii, Nos. 178, 179. 

A decree, which was passed on the 8th December 1881, iu a suit on a simple mortgage- 
bond, contained the following provision : — ** If the judgment-debt is not paid within four 
months, the decree-holder shall have the power to recover it by a sale of the mortgaged pro- 
perty.” On the 17th February 1886, the decree-holder applied for execution of the decree. 

field, that, inasmuch as the decree provided expressly that the decree-holder might not 
apply for its execution till after the expiry of four months from its date, the limitation of 
art. 178, sch. ii of the Limitation Act, and not of art. 179, should be applied to the case 
and the application for execution having been made within three years from the 8th April 
1882, when the right to ask for execution accrued, was not barred by limitation. 

The decree of which execution was sought in this case, bearing date the 
8th December 1881, was made in a suit on a simple mortgage-bond. It 
contained the following provision : — ** If the judgment-debt is not paid with- 
in four months, the decree-holder shall have the power to recover it by 
sale of the mortgaged property.” The decree-holder applied for execution of 
the decree on the 17th February 1886. The Court of First Instance (Munsif 
[ 87 ] of Farukhabad) rejected the application on the ground that it was barred 
by limitation. The Court was of opinion that the decree-holder should have 
applied for execution within three years from the date of the decree, as provided 
by art. 179, sch, ii of the Limitation Act, inasmuch as the decree could have 
been executed against the judgment -debtor personally from its date, although 
it could not have been executed against the mortgaged property till the expi- 
ration of four months from its date, and no such application having been made, 
the present application was barred. 

On appeal by the decree-holder the Lower Appellate Court (District Judge 
of Farukhabad) affirmed the order of the Court of First Instance. 

The decree-holder appealed to the High Court, contending that the 
application was not barred by limitation. 

Munshi Kashi Prasad, for the Appellant. 

The Respondent was not represented. 

Brodhurst and Tyrrell, JJ. — The Courts below were wrong in applying 
the provisions of art. 179, sob. ii of the Limitation Act to this case. The decree 
made on the 8th December 1881, provided expressly that the decree-holder 
might not apply for its execution till after expiry of four months from that 
date, that is to say, till after the 8th of April 1882. Therefore the limitation 
of art. 178 applies to the case before us. The decree-holder has three years 

* Second Appeal Ko. 72 of 1865, from an order of C. J. Daniell, Esq., Dietiriot Judge of 
Farukhabad, di^ed the 23fd June 1885, affirming an order of Say y id Zakir Husain, Muusif 
of FarUkhabM, dated the 9th March 1885. 
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cation ot tbo 17th Uebmry 1885, being within three years from the 8th 
^pril, 188^, \% not barred. The appeal is decreed with costs. 

" ' Appeal allowed. 


NOTES. 

[ limitation— EXECUTION OF DEGREE. 

As to when Art. 178 or 179 is applicable, see the exhaustive judgment of BH A SHY AM 
AyYANGEB, J. in (1903) 26 Mad., 780: 13 M.L.J., 412. 

In (1894) 16 All., 237, where the decree was contingent upon default in payment by the 
judgment-debtor, Art. 178 was hold applicable. 

In (1894) 17 All,, 39, where the decree was incapable of execution as it waS passed, Art. 
178 was applied and application for execution within three years from the amendment of the 
same but beyond 12 years from the original decree, was held not barred. 3 

I 8 All. 87 ] 

The 11th December, 1865. 

Present : 

Mb. Justice Brodhurst and Mr. Justice Tyrrell. 

Tahal Plaintiff 

versus 

Bisheshar and another Defendants.'^ 

Agreement to refer to arbitration — Refusal to refer — SwU in respect of matter 
agreed to he referred — Pleadings — Act 1 of 1877 {Specific Relief Act)^ s. 21. 

One of the parties to a contract to refer a controversy to arbitration brought a suit for 
part of the subject-matter referred. The defendants pleaded the bar of [58] s. 21 t of the 
Specific Relief Act, but did not allege in their answer to the plaint that the plaintiff refused 
to perform his contract. 

Held, that the mere act of filing the suit on the part of the plaintiff was not tantamount 
to a refusal to perform his contract, in the sense of s. 21 of the Specific Relief Act. 

• Second Appeal No, 149 of 1886, from a decree of M. 8. Howell, Esq., District Judge of 
Mirzapur, dated the 9th January 1885, reversing a decree of Shaikh Maula Bakhsh, Munsif 
of Mirzapur, dated the 23rd August 1884. 

,, t f Sec. 21 : — The following contracts cannot be specifically 
Contracts not specifically QjjfoJ^ed r j 

enforceable. 

(a) a contract for the non-performance of which compensation in money is an adequate 

relief ; 

(b) a contract which runs into such minute or numerous details, or which is so 
dependent on the personal qualifications or volition of the parties, or otherwise 
from its nature is such, that the Court cannot enforce specific performance of its 
material terms ; 

(c) a contract the terms of which the Court cannot find with reasonable certainty ; 

(d) a contract which is in its nature revocable ; 

(e) a contract made by trustees either in excess of their powers, or in breach of their 

trust; . 

if) a contract made by or on behalf of a corporation or public company created for 

special purposes, or by the promoters of such company, which is in excess of its 
powers : 

ig) a contract the performance of which involves the performance of a continuous duty 

extending over a longer period than three years from its date ; 

(A) a contract of which a material part of the subject-matter, supposed by both parties 
to exist, has, before it has been made, ceased to exist. 

And save as provided by the Code of Civil Procedure, no contract to refer a controversy 
to arbitration shall be specifically enforced ; but if any person who has made such a contract 
and has refused to perform it, sues in respect of any subject which he has contracted tp 
r^er, the existence of such contract shall bar the suit.] 
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Thd dontraot, the existence of which would bar a suit under the circumstances contem>> 
plated by s. 21 of the Specific Belief Act, must be an operative contract, and not a contract 
broken up by the conduct of all the parties to it. 

The plaintiff in this suit claimed possession of a house. He alleged that 
many years ago he and his brother, the father of the first defendant, Bisheshar, 
and grand-father of the second defendant, Khannu, had made a division of their 
ancestral property ; that the house in question, which was a part of such 
property, fell to the plaintiff’s share ; and that he had been wrongfully dispos- 
sessed of ib by the defendants. The defendants pleaded — (i) that there had 
been an agreement between the plaintiff and themselves to refer the matter to 
arbitration,* and ^jthat the suit was barred by the last paragraph of s. 21 of the 
Specific Relief Act; and (ii) that there had been no such division of property 
as alleged by the plaintiff ; and that, assuming that such division had been 
made, the plaintiff was entitled to one-half of the house only. 

Upon the first of these contentions, the Court of First Instance (Munsif of 
Mirzapur) observed as follows : — “ I have very carefully considered the objection 
founded on the concluding paragraph of s. 21 of the Specific Relief Act, and the 
conclusion to which I have come is adverse to the defendants. To succeed in 
that plea, the defendant must, in my opinion, prove that the plaintiff has 
refused to perform the contract to refer to arbitration. This has not been done — 
not even alleged nor suggested — by the defendants : on the contrary, one of 
their witnesses, Debi Prasad, gives as a reason why there was no award, that 
which I think to he equally the fault of the defendants. He says : — ‘ No award 
has been delivered ; since the agreement the parties have quarrelled, and the 
present suit has been instituted ; therefore no award was made.’ I understand 
him bo mean that neither party abided by the contract, and therefore there 
was no award. This appears to me to be the law itself. As an authority, if 
needed, I refer to Koomud Chunder Dass v. Chunder Kant Mookerjee, I. L. B., 
5 Cal., 498. The plaintiff’s own [591 explanation why he would not 
conform to the aforesaid agreement is, that the arbitrators had refused to 
decide, and that some of them have died since the institution of the suit. The 
first portion of this statement is disputed, as the pleader for the defendants 
contends that the arbitrators did not refuse ; but whether they did or did not 
refuse is, I think, immaterial, since it is now admitted that some of them are 
dead; and, this being so, I hold that the agreement has ceased to be operative 
between the parties {Russell On Arbitration, p. 156). It has been also urged 
that as the arbitrators, who are stated to be now dead, were alive, and all 
were willing to adjudicate, at the time the suit was brought, the question of 
the liability of the plaintiff under the agreement should be determined as it 
then stood : that, looking at it in that aspect, I should hold the present suit 
to be barred by s. 21 of the Specific Relief Act, and relegate the plaintiff to a 
fresh suit. This seems to me a too inequitable view of the matter, and I 
cannot adopt it. I therefore hold that nothing has been shown to bar the 
present suit,” On the merits of the suit the Court found that there bad been 
a division of the ancestral estate, and that the house in question had fallen 
to the plaintiff’s share, and had lieen held by him for forty years. The Court 
accordingly decreed the suit. 

The defendants appealed to the District Judge of Mirzapur. Upon the 
question whether the suit was barred by s. 21 of the Specific Relief Act, the 
Judge observed ; — “ The Munsif seems to have drawn the conclusion that both 
parties agreed to revoke the reference to arbitration ; for he says, ‘ I understand 
him (Debi Pi^asad) to mean that neither party abided by the contract, and 
therefore there was no award.* But I do not think that more can be deduoedi 
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from the witness’s words than that the parties quarrelled in the course of the 
arbitration, and thereupon the plaintiff rushed into Court. Now this, I think, 
amounted to a refusal to perform his share of the contract. He had contract- 
ed to await and abide by the award of the arbitrators. Instead of doing this, 
he rushed into Court before the arbitrators had had time to complete the inquiry 
upon which they had entered. This case, then, is clearly distinguishable from 
Koomud Chunder Dass v. Chunder Kant Mookerjee^ I. L. E., 5 Cal., 498, cited 
by the Munsif, where the reference to arbitration had been [ 60 ] contingent, 
but when the contingency arose, the defendants omitted to call upon the 
plaintiff to carry out his contract to refer the dispute to arbitration, and, in 
consequence of this omission and of the plaintiff’s omission to brmg the case 
before the arbitrator, the case never came before the arbitrator at all. That 
precedent merely shows that from the mere omission of the plaintiff to bring 
the case before the arbitrator, it canno be inferred that he has refused to 
allow it to go before the arbitrator, and the same rule is laid down in Atma 
Bat V. Sheoharan Bai, Weekly Notes, 1882, p. 58. But here the case was 
actually before the arbitrators, and the plaintiff tried to withdraw it from their 
cognizance by filing this suit. Under these circumstances, I think the suit is 
barred. The cause of action is said to have accrued on the 17th January 1882, 
and the house in suit was admittedly one of the two houses specified in the 
' agreement of the 18th May 1883 ; and it is clear, therefore, that the subject 
of the present suit is one of the subjects that the plaintiff had contracted to 
refer. The Munsif assigns another reason foi holding that the suit is not 
barred, namely, that some of the arbitrators being admittedly now dead, the 
agreement had ceased to be operative. But I think that ‘ the existence of such 
contract ’ in s. 21, means ‘ the existence of such contract at the time of institu- 
tion of the suit,’ as clearly appears from the context. Whether or not the 
plaintiff may be entitled to institute a suit after the death of some or all of the 
persons named as arbitrators, he was not entitled to institute the present suit 
at a time when all those persons were alive. I reverse the Munsif’s decree, 
and dismiss the suit with costs in both Courts.” 

The plaintiff appealed to the High Court, contending that the suit was 
not barred by s. 21 of the Specific Relief Act. 

Munshi Kashi Prasad, for the Appellant. 

Babu Bam Das Chakarbati, for the Respondents. 

Brodhurst and Tyrrell, JJ. — It is admitted in this case that the parties 
agreed to an arbitration on the 18th May 1883. One of them has brought 
this suit for part of the subject-matter referred to the arbitrators uiore than 
a year after that date. The defendants plead the bar of s. 21 of the Specific 
Belief Act, but they do not allege in their answer to the plaint that the plaintiff 
[611 refused to perform his contract to submit to arbitration. And one of the 
arbitrators, a witness in this case, has sworn that the arbitrators did not decide 
the case because "the parties were contentious among themselves.” The 
Judge, in appeal, held that the mere act of filing this suit on the part of the 
plaintiff is tantamount to a refusal to perform his contract in the sense of 
s. 21 of the Specific Relief Act. We cannot take this view ; and we hold that 
the contract, the existence of which would bar a suit under the circumstances 
contemplated by this section, must be an operative contract and not a con- 
tract broken up by the conduct of all the parties to it. We allow the appeal, 
and setting aside the decree of the Lower Appellate Court, remit the appeal for 
determination on the merits, under s. 662 of the Civil Procedure Code. Costs 
will be costs in (he cause. 

Appeal allowed, 
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[ Bee the principle of this case followed in (1910) 33 All., 316 : 9 1. C., 80, where an 
agreement to refer to arbitration not acted upon and become, by lapse of time unenforceable, 
was held not to be a bar to a suit in respect cf matters oonta,.ined in it. (1886) 11 Bom., 
199 was referred to for the same purpose. See also 29 All., 13.] 
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The 12th December ^ 1885. 

Present : 

Mr. Justice Brodhurst and Mr. Justice Tyrrell. 

Dhanak Singh and others ....Defendants 

versus 

Chain Sukh Plaintiff.* 


Lambardar and co-sharer — Suit by co-sharei' for profits — Burden of proof 

Act XII of 1881 [N.~W. P. Rent Act), s. 209. 

When a co-sharer claims a dividend on the full rental of the mahal, and the lambardar 
pleads in reply that the actual collection fell short of that rental, the burden of proof lies on 
the oo< sharer to show that the dedcient collection was attributable to the conduct of the 
lambardar, in the sense of s. 209 of the N.-W. P. Rent Act (XII of 1881), before he can 
succeed in getting a decree for a sum in excess of the actual collections. 

The plaintiff in this suit, a recorded co-aharer in a mahal, sued the defendant, 
the lambardar, for his share of the profits, claiming in respect of the full rental 
of the mahal. The Assistant Collector trying the suit gave the plaintiff a 
decree for profits calculated on what the defendant and the patwari said had 
been collected, on the ground that it was for the plaintiff to prove that more 
was collected, or that the defendant was able to collect more, which he had 
not done. On appeal to the District Court the plaintiff contended that he was 
entitled to a share of profits calculated on the full rental of the mahal, and 
that if the lambardar asserted that be had collected less than the full rental, 
the burden of proving that fact rested £62] on him, and also of showing that 
he was unable to collect the full rental owing to circumstances which would 
relieve him of the responsibility of accounting to the shareholders for the full 
rental. The District Judge allowed this contention ; and, as the defendant bad 
not proved that he bad not collected the full rental, and had not shown that he 
was unavoidably prevented from collecting, he gave the plaintiff a decree for 
the amount he claimed. 

The heirs of the lambardar appealed to the High Court. 

Mr Carapiet, for the Appellants. 

Munshi Hanwman Prasad and Munshi Madho Prasad, for the Bespondent. 

Brodhurst and Tyrrell, JJ. — The burden of proof has been wrongly laid 
by the Appellate Court on the lambardar in this case. When a oo*8harer 
claims a dividend on the full rental, and the lambardar pleads in reply that the 
actual collection fell short of that rental, it is incumbent on the co^sharer to 
show that the deficient collection was attributable to the conduct of the 
lambardar in the sense of s. 209 of the Bent Act, before he can succeed in 
getting a decree for a sum in excess of the actual collections. The Court 

*BeooDd Appeal No. 160 of 1885, from a decree of C. J. Daniell, Egq., District Judge 
of Famkbabad, dated the 12th November 1884, modifying a decree of Pandit Mahaiaj 
llataiu, AesiStaut OoUeotor of the first class, Farukhabad, dated the 29th March lAfia 
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below has ruled erroneously to the contrary effect ; and we must modify his 
decree to this extent. 

The appeal is allowed, with costs in proportion to the amount by which 
the decree will be thus reduced. 

Appeal allowed. 


NOTES. 

t See the Full Bench case in (1899) 12 AIL, 301, where this case is considered.] 
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The 12th December ^ 1885, 

Present : 

Sir W, Comer Pethebam. Kt., Chief Justice, and Mr. Justice Oldfield. 

Chhid du Defendant 

versus 

Narpat and others Plaintiffs.’’ 

Jurisdiction — Civil and Rex^enue Courts — Suit by lessee of occupancy -tenant 
for recovery of possession — Act XII of 1881 (iV.-TF. P. Rent Act), s. 95 (n). 
Section 95 (n) of the N.-W.P.Rent Act (XII of 1881) is applicable to a suit by the lessee of 
an occupancy -tenant to recover possession of the land under the lease, from which the lessor 
has ejected him ; and such a suit is exclusively cognizable by the Revenue Courts. Muham- 
mad Zaki V. Hasrat Khan, Weekly Notes, 1882, p. 61, and Ribban v. Partab Singh, I.L.R,, 
6 AIL, 81, distinguished. 

[ 68 ] The plaintiffs in this suit, claiming to be the sub-tenants of the defendant, 
a tenant with a right of occupancy, under a lease in writing, and alleging that 
the defendant had illegally ejected them, sued for possession of the land leased 
to them. The suit was instituted in the Court of the Munsif of Etah. The 
defendants set up as a defence to the suit, amongst other things, that the suit 
was one cognizable in the Revenue and not in the Civil Courts. Upon the 
issue framed on this contention the Munsif held, that, the dispute being between 
two cultivators, the suit was cognizable in the Civil Courts, and, deciding 
the other issues in favour of the defendant, dismissed the suit. On appeal by 
the plaintiffs, the Lower Appellate Court (Subordinate Judge of Mainpuri) gave 
them a decree, holding also, for the same reason as the Munsif, that the suit 
was one of which the Civil Courts could take cognizance. 

The defendant appealed to the High Court. 

Mr. Simeon, for the Appellant. 

Babu Ram Das Chakarbati, for the Respondents. 

Oldfield. J. — In this case it is admitted that the defendant has the rights 
of- an occupancy cultivator. in this land, and the plaintiff is a lessee from him. 
The suit is a suit to recover possession of the land under the lease from which 
the defendant has ejected the plaintiff. The only question before us is, whether 
the Civil Court has jurisdiction to entertain this suit. In my opinion the 

• ^cond Appeal No. 189 of 1886, from a decree of Maulvi Muhammad Abdul Basit, 
Subordinate Judge of Mainpuri, dated the 1 7th September 1884, reversing a decree of Maulvi 
Sakhawat Ali, Munsif of Etah, dated the 27th Juno 1884. 
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finding of the lower Court on this question is wrong. The suit is exolusively 
cognizable by the Revenue Courts. The lower Court is wrong m holding that 
when both the parties are cultivators the suit is cognizable by the Oivii Oourts, 
because there is no relation in that case of landholder and tenant, as contetn- 
plated by the Bent Act This is not so , the matter in suit is a matter on 
which an application of the nature mentioned in s 95 (n) application for 
recovery of the occupancy of any land of which a tenant has been wrongfully 
dispossessed'* — might be made. The rulings cited by the learned pleader for 
the respondent — Muhammad Zaki v Hasrat Khan, Weekly Notes, 1882, p* 61, 
and Btbbanv. Partab Stnqh, I, L R., 6 All , 81, — are distinguishable. In those 
cases the suit was brought against the [64j defendant as a trespasser for a 
declaration of right. The decree of the Court belbw is reversed, and the suit 
is dismissed with costs in all Courts 
Petheram, C.J — I concur. 

Appeal allowed. 


[8 All 64] 

The 14th December, 1 S85. 

Pbesent 

Sir W. Comer Petheram. Kt., Chief Justice, and 
Mr Justice Oldfield 


Muhammad Abid and another Plaintiffs 

rersui* 

Muhammad Asghar Defendant.’^ 


Arbitration — Agreement to refer not provtding for disagreement of arbitrators— 
Appointment of umpire by Court — Award by umpire and one 
arbitrator — Decree in accordance with award — Appeal — Utvil 
Jhocedure Code, ss, 508, 509, 511, 523 — Application to 
set aside utvard — Act XV of 1877 {Limitation Act), 
sch, ii, No. 158 

In an agreement to refer certain matters to arbitration, which was hied in Court under 
3. 523 ut the Gi\il Procedure Code, and on which an order of reference was made by the 
Court, no provision was made fur difference of opinion between the arbitrators, by appointing 
an umpire, or otherwise The arbitrators being unable to agree upon the matters referred, the 
Court, on the application of one of them, appointed an umpire, and directed that the awai^ 
should be submitted on a particular date An award was made by the umpire and one 
arbitrator, without the concuirence of the other arbitrator, and submitted to the Court, 
which passed a decree in ‘iceordauce with its terms. On appeal by the defendant lU the case, 
the District Judge reversed the decree. 

* Second Appeal No 191 of 1885, from a decree of E. B. Thornhill, Esq., Xhetriel 
Judge of Jaunpur, dated the 2l8t November 1884, reversing a decree of Maulvi Nasr-ul-la 
Eban, SuhOrdiuate Judge of Jaunpur, dated the 31st March 1884. 
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Bkld, thAt an ap|»eal would lie to the Judge from tbe decree of the first Court, where 
there had been no legal award, such as the law contemplated, Lcuihinan Das v. Brijpal, 
X, L- B., 6 All., 174, referred to. 

that, in the present case, there had been no legal award such as the law contem< 
plated, inasmuch as the agreement to refer gave the Court no power to .appoint an umpire, 
and required that the award should be made by the arbitrators named by the parlies. 

Heldf that s. 609* and the other sections preceding s. 623t of the Civil Procedure Code 
relating to the power of the Court to provide for difference of opinion among the arbitrators, 
were only made applicable to cases coming under s. 523, so far as their provisions were con- 
sistent with the agreement filed under that section. 

Held, also, that the defendant Was not precluded from appealing to the Judge from the 
first Court's decree because he had not applied to set aside the award within the ten days 
allowed by art. 158, sch. ii of the Limitation Act, inasmuch as that article applied to 
applications referred to in s. 522 of the Oivil Procedure [65] Code, %,e,, applications to set 
aside an award on any of the grounds mentioned in s. 521, and the defendant did not 
contest the award on any of those grounds. 


TBB facts of this case are stated in the judgment of the Court. 

Mr. C. H. Hill and Shah Asad Ah, for the Appellants. 

Mr. r. Conlan and Pandit A]udkia Nath, for the Respondent. 

Pfithoram, C.J., and Oldfteld, J. — This is a case coming under, s. 523 
of the Oivil Procedure Code. 

The plaintiff applied in writing to the Court of the Judge of Jaunpur to 
file an agreement entered into by him and the defendant to refer certain matters 
to arbitration. The agreement is dated the 27th August 1879, and the 
application was presented on the 17th August lb83. 

This application was numbered and registered as a suit, as required by the 
section ; and notice was given to the parties to show cause why the agreement 
should not be filed. The defendant filed some objections, which were disallowed; 


• [Soc 509. — If the reference be to two or more arbitrators, 
Wheu reference IS provision shall be made in the order for a difference of opinion 

or more, order to provide among the arbitrators, 

for difEerenoe of opinion. appointment of an umpire, or 

(6) by declaring that the decision shall be with the majority, if the major part of the 
arbitrators agree, or 

(c) by empowering the arbitrators to appoint an umpire, or 

(d) otherwise, as may be agreed between the partieb , or, if t! ey cannot agree as the 

Court determines 

If an umpire is appointed, the Court shall fix such time as it thinks reasonable lor the 
delivery of his award in rase he is required to act J 


t [Sec 523 — When any persoub agree in writing that any 

Agreement to refer to difference between them bhall be referred to the arbitration of 

arbitration may be filed in aov person named in the agreement or to be appointed by any 

Qo\xxt, Court having jurisdiction in the matter to which the agreement 

relates, the parties thereto, ol any of them, may apply that the 


agreement be filed in Court. 

The application shall be in writing and shall be numbered and registered as a suit 
between one or moie of the parties interested or claiming to be 
Application to be num- interested as plaintiff or plaintiffs, and the others or other ol 
bared and registered them as defendants or defendant, if the application have been 

presented by all tbe pirties, or, if otherwise, between the 
applicant as plaintiff and the other parties as defendants. 

On such application being made, the Court shall direct notice thereof to be given to all 
, the parties to the agreement other than the applicants, roquir- 

X^otice to snow cause parties to show oaubo, within the time bpecified in the 

against filing notice, why the agreement should not bo filed. 


If no su£5cient caubo bu shown, tho Court may cause the agreement to be filed, and shall 
snake an order of reference therdou, and may aLo nominate the arbitratoi, when he is not 
named therein and the parties cannot agree as to the nomination.] 
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and the Court made an order of referenoe, as required by the section, to the two 
arbitrators named in the agreement. 

By this agreement only two arbitrators were named, and no provision was 
made for difference of opinion, by appointing an 'umpire, or otherwise. It 
appears that one* of the arbitrators applied to the Court to appoint an umpire, 
as the arbitrators could not agree , and the Court did appoint an umpire, and 
directed that the award should be submitted on the 17th March 1884. 

The defendant, on the 14th March 1884, objected to the umpire appointed 
by the Court ; and no notice would appear to have been taken of the objection ; 
and an award was made by the umpire and one arbitrator, without the 
concurrence of the other arbitrator, and submitted to the Court on the 15th 
March 1884. 

Some objections were tiled to it by the defendant, on the 27th March, 
which were disallowed , and the Court passed a decree in conformity with the 
award. The defendant then appealed to the Judge, who reversed the decree, on 
the ground that the award was illegal, inasmuch as it was not consistent with 
the agreement for the Couit to appoint an umpire, or for the award to be made 
by the umpire and one only of the arbitrators named. 

[ 66 ] In appeal by the plaintiff, it has been urged that no appeal lay to 
the Judge, and that the defendant was precluded from appealing, inasmuch as 
he had not applied to set aside the award within the ten days allowed by art. 
158 of the Limitation Act, and that it was within the power of the Court to 
appoint an umpire, and for the umpire and one arbitrator to make the award. 

We think the appeal must fail. An appeal will lie to the Judge from the 
decree of the first Court with reference to the Full Bench ruling of this Court 
to which the Judge refers Lachmaji Da& v. Brijpal, I. L. R , 6 All., 174, where 
there has been no legal award such as the law contemplates ; and this is the 
case here, as it seems to us that the agreement gave the Court no power to 
appoint an umpire, and required that the award should be made by the two 
arbitrators named by the parties. 

It has been contended that s. 509 of the Civil Procedure Code gives the 
Court a power to provide in the way it did for difierence of opinion among the 
arbitrators ; and we were also referred to s. 508. 

But s. 509 and the other sections preceding s. 523 are only made appli- 
cable to cases coming under s 523 (like the one we are dealing with) so far as 
their provisions are consistent with the agreement tiled under s. 523. 

The terms and intentions of the agreement itself must therefore he looked 
to, to see if h 509 or s. 511 could be properly applied m this case; and 
we think they could not, as no implied power to appoint an umpire 
can be gathered from the agreement of the parties, which appears to have 
been that the two arbitrators named by them should alone and in consultation 
arbitrate between the parties, by coming to some unanimous decision upon 
the matters referred There will he therefore no legal award in this case. 

We do not think that there is any force in the plea that the defendant- 
respondent is precluded from contesting by way of appeal the decree of the 
first Court, because he did not apply to the Court to set aside the award 
within the time all med by art. 158 ot the Limitation Act. 

This diticle applies to applications under the Civil Procedure Code to 
set aside* an aw aid, that is, to applications relerred to [67] in s. 522, which 
are those to set aside an award on any of the grounds mentioned in s. 621* 

The delendant, m appeal, however, does not contest the award on any of 
those grounds. 
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>11 the persons who made the award had no power at 

fcnere was, in consequence, no legal award ; and he questions 
* 8 1 ? ^ ^“0 procedure. Whether or not the defendant would be precluded 

m appeal vona making ebjectionson any of the grounds mentioned in s. 621, 
oecause he had not applied to set aside the award on those grounds within the 
time allowed by the Limitation Act for making the application, is a question 
we need not determine, as it does not arise here ; but there is nothing with 
reference to the Limitation Act to prevent him from raising the question he 
now does. 


A long argument was addressed to us by Pandit Ajudhia Nath on behalf 
of the defendant, that the plain tiff- appellant’s application to file thne agreement 
was itself barred by limitation under art. 178 of the Limitation Act ; but taking 
the view here taken, that the appeal fails, it is unnecessary to discuss it* 

The appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ This is no longer law after the Privy Council ruling in 29 Cal., 167 : 29 I. A., 61. 

See in this connection 18 I. A., 45 ; 4 Bom. L. R., 161 ; 6 C. W. N.. 226 ; 25 P. R., 
1902 ; 17 I. C., 7 (Cal.). ] 


[ 8 All. 67 ] 

The IMh December, 1885, 

Present : 

Mr. Justice Oldfield and Mr. Justice Brodhurst. 


Gopal Dai Plaintiff’ 

versus 

Chunni Lai Defendant.’^ 


Execution of decree — Attachment of property — Payment into Court of money due 
under decree — Civil Procedure Code, s. 295 — Assets realized 
by sale or otherwise. 


G and C held decrees against B, and took out execution of them and the judgment- 
debtor’s property was attached, but no sale took place. The judgment-debtor paid into 
Court the sum of Rs, 1,200 on account of G’s decree. 

Held*, that G was entitled to the sum of Rs. 1,200 paid into Court by the judgment- 
debtor, and it could not be regarded as assets realized by sale or otherwise in execution ol 
a decree, so as to be rateably divisible between the decree-holders under s. 295 t of the Civil 


* Second Appeal No. 1663 of 1884, from a decree of Babu Pramoda Charau, Judge of 
the Small Cause Court, Agra, exercising the powers of a Subordinate Judge, dated the 26th 
August 1884, affirming a decree of Lala Baij Nath, Muasif of Agra, dated the 9th May 1884. 
t £ Sec. 296 : — Whenever assets are realized by sale or otherwise in execution of a decree, 
and more persons than one have, prior to the realization, applied 
j r to the Court by which such assets are held for execution of 

ProcMds of execution- decrees for money against the same judgment-debtor, and have 
sale to be divided rateably obtained satisfaction thereof, the assets, after deducting the 
among decree-holders. re«ilization, shall be divided rateably among all 

such persons ; 


Provided as follows : — 

. (a) When any property is sold subject to a mortgage or charge, 

Provi^ where property is mortgagee or incumbrancer shall not as such be entitled to 
sold subject to mortgage. 3 ^,^^ surplus arising from such sale : 

(6) when any property liable to bo sold in execution of a decree is subject to a mortgage 
or charge, the Court may, with the assent of the mortgagee or incumbrancer, order 
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Pmoedttre Oode, inumaob. m it oould not be said that there was a realiaation from the 
property of the jodgment -debtor. 

Pursholamdasa Tribhovandass v. Mahanant Surajbharthi Haribharthi^ I. L. 6 Bom*! 
088, approved. . 

C683 The plaintiff in this suit, Gopal Dai, a Hindu widow, obtained a 
deoree against her husband’s father and brother for a maintenance allowance 
of Bs. 120 per mensem. In February 1883, she applied for execution of this 
decree, praying to recover Bs. 1,200, arrears of the allowance, by the attach- 
ment and sale of a village belonging to the judgment-debtors. The village was 
attached, and then the judgment-debtors paid into Court the amount of the 
arrears. By the order of the Court executing the decree the amount was rate- 
ably divided between the plaintiff and other persons who held decrees against 
the plaintiff’s judgment-debtors, and had applied for execution thereof. One 
of these decree- holders was the defendant in this suit, Chunni Jjal, to whom 
Bs. 844-3-9 were paid. The plaintiff sued to recover this amount from him. 
Both the lower Courts held that the defendant was entitled to the amount 
under the provisions of s. 295 of the Civil Procedure Code. 

In second appeal by the plaintiff it was contended on her behalf that the 
provisions of s. 295 were not applicable under the circumstances. 

Pandit Ajudhia Nath and Babu Jogindro Nath Ghavdhri, for the Appellant. 

Mr. W, M, Colvin^ for the Bespondent. 

Oldfield and Brodhurst, JJ. — We are of opinion that s. 295 of the Civil 
Procedure Code does not apply to this case. 

The plaintiff and defendant held decrees against Babu Bishambhar Nath, 
and took out execution of them, and the judgment- debtor’s estate, mauza 
Barara, was attached, but no sale took place. The judgment-debtor paid into 
Court the sum of Bs. 1,200 on account of the plaintifl’s decree, and the question 
is whether the plaintid is entitled to this sum, or it was rateably divisible 
among the decree-holders. 

We think that this sum cannot be held to be assets realized by sale, or others 
wise, in execution of a decree, so as to he rateably divisible under s. 295. It 
cannot be said that there was a realization from the property of the judgment- 
debtor, and so the payment does not come within the meaning of s. 295. 
The payment would not release the property from attachment, or stop sale ip 
execution of the defendant’s decree. 

[69] We concur in the view of the law taken by the Bombay High Court 
in Pur$hotamdass Tnbovandas*i v. Mahanant Surajbharthi, I.L B., 6 Bom., 588, 
which supports the view we take here. 


that the pioporty be sold free from the mortgiga or charge, giving to the mortgagee 
oi incumbrancer the same right against the proceeds of the sale as he had against 
the property sold . 

(c) when immoveable pioperty ib sold m execution of a decree ordering its sale for the 
Proviso discharge of an incumbrance thereon, the proceeds of sale shall 

be applied — 

first, IP defraying the expenses of the sale, 

secondly, in dischaigiug the intere&t aud principal-money due on the incumbrance ; 

thirdly, m discharging the interest and principal-moneys due on subsequent incum- 
brances (if any) , and lonrthly, rateably among the holders of decrees for money against the 
judgment-debtor, who have, piioi to the sale of the sfiid property applied to the Court which 
made the decree- ordering such sale for execution of such decrees and have not obtained 
satisfaction thereof. 


If all or any of such asset's U- paid to a porson not entitled to receive the same, any 
person so entitled may i>ue such person to compel him to refund the assets. 

Nothing m ♦his section aficcts any right of the Government.] 
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of thTlower'fv!5J* therefore entitled to a decree, and v»o reverse the decree 
wer Court, and decree the claim with all coats. 

Appeal allowed. 


NOTES. 

[ This case was referred to and approved in (1905) 28 Mad., 380 ; 16 M. L. J., 202. The 
other oases following this are 16 Bom., 91 ; 28 Bom., 264. 

See also (1899) 26 Cal., 772. ] 
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The 15th December, 1886. 

Present : 

Mb. Justice Oldfield and Mr. Justice Brodhurst. 

The Land Mortgage Bank of India.... Plaintiff 

versus, 

Moti and others Defendants.* 

License, revocation of — Works of permanent character executed by licensee — 
^ 3 ^ Act V of 1882 {Easements Act), ss 60, 61. 

lu-a suit by a zamindar to have his right declared to build a house on some waste land 
in the mauza*, the defendants, who were tenants m the mauza, resisted the claim on the 
ground that ihf>y bad built wells and water-courses on the land, and had a right also to 
use it as a threshing-floor and for stacking cow-dung. 

Held, that the defendants having acquired no right adverse to the plaintiff as owners, 
by prescription or otherwise, in the land, their right of use could only be as licensees of the 
plaintiff ; and although he could not interfere with their right to the wells, which were works 
of a permanent charaoter, and on which the defendants had incurred expenses, he could 
revoke the license as to the other use claimed of the land, and his claim to build the house 
should therefore be decreed, 

The facts of this case are stated in the judgment of the Court. 

Babu Jogindro Nath Chatidhri, for the Appellant. 

The Respondents were not represented. 

Oldfield and Brodhurst, JJ. — The claim is by a zamindar to have his 
right declared to build a house on some waste land in the mauza. Defendants 
are tenants in the mauza, and assert that they have built wells and water- 
oourses on this land, and have a right also to use it as a threshing-floor and 
for stacking cow-dung. On these grounds they resist the claim. 

The Court below admits that the defendants have no proprietary right in 
this laud, but has disfnissed the claim on the ground that they have acquired 
a right to use it for the purposes claimed. 

[70] But if they have acquired no right adverse to the plaintiff as owners, 
by prescription, or otherwise, in the land, their right of use can only be as 
licensees of the plaintiff ; and, on the facts found in this case, it can be revoked 
by the plaintiff, except in respect of the wells, which are works of a permanent 
charaoter, and on which the defendants have incurred expenses. 

* Seobnd Appeal No. 61 of 1885, from a decree of Bai Gheda Lai, Subordinate Judge of 
Farukhabad, dated the 10th De’cember 1884, modifying a decree of Maulvi Muhammad 
Aowar Hufiaiu^ Munaif of Kaimganj, dated the 13th June 1884. 


687 



BHOIiAI V. 


iL.R. 6 m 70 




The principle of ss. 60*^ and 61 1 of fche Easements Act is quite applicable to 
this case, although that Act is not in force here. 

In this case, their right to the wells which they have made cannot be 
interfered with; but the zamindar can revoke the license as to the^ other use 
claimed of the land. 


The decree of the Court of First Instance, which, while decreeing the claim 
to build the house, preserves the rights as to the wells and taking water from 
them, and also provides, by consent of the plaintiff, facilities for a threshing* 
floor, &c., is fit to be affirmed. 

We set aside the decree of the Lower Appellate Court, and restore that of 
the first Court with costs. 


Appeal allowed. 


[8 All. 70 ] 

The 9th December, 1885. 

Present : ^ 

Sir W. Comer Pethbram, Kt., Chief Justice, and 
Mr. Justice Oldfield. 

Bholai and another Plaintiffs 

versus 

Kali and another Defendants. I 

Hindu widoiv — Mortgage by Hindu widoiv in possession of property in lieu of 
maintenance — Declaratory decree — Act I of 1877 {Specific Relief Act), s. 42. 

The name of the widow of a member of a joint Hindu family was allowed by the other 
members to be recorded in her husband's place in respect of his rights and interests in the 
family property by way of compliment to her, and they consented that, in lieu of mainte- 
nance. she should receive the profits of the property during her lifetime. The widow 
executed a deed of mortgage of the property, which did not specifically state the amount of 
the estate mortgaged, and also a bond, upon which the obligee obtained a decree, in execu^ 
tion whereof he attached part of the property recorded in the name of the obligor. The 
members of the family brought a suit in which they prayed for a declaration that the 
mortgage executed by the widow was invalid, and that the property was not liable for the 
amount due thereunder, or to attachment in execution of the decree obtained upon the 
bond. 

License when revocable. by“the grantor. 

(а) it is coupled with a transfer of property and such transfer is in force : 

(б) the licensee, acting upon the license, has executed a work of a permanent character 

and incurred expenses in the execution.] 

Revocation express or t£Sec. 61 The revocation of a license may be express or 
implied. implied.] 

{ First Appea No. 18 of 1865, from a decree of Rai Raghunath Sahai, Subordinate 
Judge of Ooralchppr, dated the 8rd December 1884. 
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that if the widow’s possession were only a possession by the plaintifis ’consent entitling 
her merely to receive the profits for her maintenance, the plaintiffs fTlJ might eject her from 
the property, and that before they could obtain a declaration under s. 42 * of the Specific 
Belief Act, they must seek* their relief by ejectment, that bemg the substantial and real 
relief appropriate to the cause of action. On the other hand, if the Widow had an estate in 
possession, given to her in exchange for her maintenance, she had an interest which she 
was competent to alienate, 

Jieldf also that inasmuch as the deed of mortgage contained no description of the amount 
of the estate mortgaged by the widow, and, upon its face, mortgaged her share of the pro- 
perty only, it could have no operation beyond her share, and the Court would not be justified 
in granting a declaration under s. 42 of the Specific Relief Act, merely becausfe the plaintiffs 
apprehended some possible future claim based upon the allegation that the transfer com- 
prised the entire estate. 

The plaintiffs in this suit alleged in their plaint that they and one Doman 
Pandey were members of a joint and undivided Hindu family; that Doman 
Pandey died leaving him surviving a minor son called Nihor; his other son, 
Behari, having died during his father’s lifetime leaving a widow, the defendant 
Musammat Kali ; that Nihor died a few days after his father and before 
his name was entered in the revenue records in respect of the rights and 
interests of his father ; and that, owing to the circumstances mentioned above, 
the name of Musammat Kali, daughter-in-law of Doman Pandey, was caused 
to be entered in respect of the rights and interests of Doman Pandey, merely 
by way of consolation and courtesy to the said Musammat, who had in fact 
no right to the property in question, and her name had hitherto continued to 
be recorded.” The plaintiffs then went on to allege that, “ notwithstanding 
her want of right in every way,” Musammat Kali had, on the 2l8t May 1877, 
executed a bond for Rs. 778 in favour of the defendant Raghubans Pandey, in 
which she made a simple mortgage of a one anna and one pie share in mauza 
Sihonda, a part of the property recorded in her name ; that Musammat Kali was 
not competent to make the mortgage, nor was there any necessity for the 
loan, nor was the bond in question in any way valid and enforceable as regards 
the plaintiffs, nor had Musammat Kali any right in the property “other than 
her possession as a trustee in lieu of her alimony that in addition to the bond 
mentioned above Musammat Kali bad given another bond to Raghubans Pan- 
dey, on which the latter had, on the 6th February 1884, obtained a decree, in 
execution of which he had caused a part of the property recorded in the name^ 
of Musammat Kali to be attached ; and that the property was not liable for 
this debt and bad [72] been wrongfully attached, Musammat Kali having no 
right therein, and the debt not having been contracted for necessary purposes. 
On these allegations the plaintiffs claimed the following reliefs : — 

“ That by establishment of the plaintiffs' right and invalidation of the bond, 
dated the 21st May 1877, and of the attachment proceedings, it may be 

* fSec 42 : — ^Any person entitled to any legal character, or to any right as to any property, 
may institute a suit against any person denying, or interested 
Discretion of Court as to to deny, his title to such character or right, and the Court 
declarations of status or may in its discretion make therein a declaration that he is so 
light. entitled, and the plaintiff need not in such suit ask for any 

further relief : 

Provided that no Court shall make any such declaration 
Bar to such declaration, where the plaintiff, being able to seek further relief than a mere 
declaration of title, omits to do so. 

Explanation , — A trustee of property is a ‘ person interested to deny ’ a tit^e adverse to 
the title of some one who is not in existence, and for whom, if in existence, he would be a 
trustee.] 
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declared that the under* mentioned property, recorded in the name of the 
female defendant, can in no way be liable for the amount due under the bond 
dated the 21at May 1877, and for the amount of the decree dated the 6th 
February 1864/' 

In the mortgage-bond, in respect of which relief was claimed, Musammat 
Kali, after stating that she had borrowed Bs. 778 from Baghubans Pandey at 
sthe rate of Be. 1-8-0 per, cent, per mensem, and promising to repay that amount 
within one year, and after stating the purposes for which the money had been 
liborrowed stated as follows : — “I hypothecate a one anna and one pie share of 

inauza Sihonda for the sum, and I will not mortgage or transfer it in 

any way uriEil the said sum with interest is repaid.'* 

The suit was defended by both defendants upon the ground, amongst others, 
that Doman Pandey had in his lifetime separated from the family to which he 
and the plaintiffs belonged ; that Behari, the deceased husband of Musammat 
Kali, had not predeceased his father Boman and his brother Nihor, but, on the 
contrary, Nihor had died first and then Doman, and Behari had succeeded to 
the property recorded in his father’s name, and had in turn been succeeded by 
Musammat Kali as his heir; and that the debts which the lady had contracted 
she had power to contract, and the plaintiffs were not competent to maintain 
the suit, inasmuch as they were not the next reversioners, Behari’s daughter 
and daughter’s son being alive. 

The defendants succeeded in this defence and their other defences in the 
Court of First Instance (Subordinate Judge of Gorakhpur), which dismissed the 
suit. The plaintiffs appealed. 

Messrs. Conlan and O, T. Spanhie, for the Appellants. 

Mr. C. i2. Hillt Babu Jogindro Nath Chaudhri and Lala Jokhu Lai, for 
the Bespondenta. 

[73] Mr. G. T. Spankie, for the Appellants. — The evidence on the record 
shows that Behari, husband of the defendant Musammat Kali, predeceased his 
father Doman and his brother Nihor. The family was joint, and Kali enjoyed 
the profits of the estate, by permission of the piantiffa, in lieu of her main- 
tenance only, and not by reason of any interest possessed by her in the property. 
This being so, her possession was necessarily restricted to her own personal 
enjoyment, and could not be alienated by her. The mortgage executed by her 
.in favour of the defendant No. 2 was therefore an illegal transaction, and the 
plaintiffs are entitled to a declaration to that effect. 

[PetheBAM, C.J. — If the defendant’s possession depends wholly on the 
plaintiffs’ permission, she is their tenant-at-will, and they can eject her at any 
moment. In that case, however, they must seek their relief by ejectment, and 
cannot, with reference to the proviso to s. 42 of the Specific Belief Act, sue 
for a mere declaration of their title. The Legislature intended by that 
section that the Court might grant to a plaintiff the relief granted by the 
Court of Chancery in cases where no relief at common law was available. 
Where a proprietor’s title was in danger, and he could not bring an action at 
-common law to try the question of title, the Court of Chancery would give 
ihim this indirect form of relief, the more direct kind not being open to him. 
A mere declaration was never granted except on this condition. On the other 
hand, if the plaintiffs in this case cannot eject the widow at their will, she has 
;at all eventb a right to possession, and that is surely a transferable interest ?] 

What the plaintiffs desire is not the ejectment of the widow, but the 
jnvalidation of the mortgage of the estate by her. All that the proviso to a. 42 
4 >f the Spe^>ifio Belief Act forbids is a suit for a pure declaration, without 
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further relief : it does not compel a plaintiff to sue for all the relief which could 
possibly be granted, or debar him from obtaining a relief which be wants 
unless at the same time he asks for a relief which he does not want. The 
plaintiffs here ask for consequential relief, in addition to a declaration, for they 
seek to set aside the alienation and the attachment proceedings. Secondly, 
SiSSuming that the plaintiffs [74] cannot eject the widow, it does not follow 
that she has a transferable interest in the property. Her interest was by its 
very nature confined to her personal enjoyment, and incapable of transfer, 
resembling in this particular the interest of an occupancv-tenant under Act 
XII of 1881 (N.-W. P. Pent Act), whose alienations though invalid do not 
entitle the landlord to eject him from his holding. The analogy of English 
estates is misleading when applied to the possession and transfer of property 
under the Hindu law. 

[Petheram, You say that the family being joint, the widow of 

Behari took no interest in the estate, but a mere right of maintenance, hut that, 
by a family arrangement, the reversioners allowed her a life estate in lieu of her 
maintenance. What evidence is there to show that this life estate was confined 
to her personal enjoyment, and that she was nob competent to transfer it ?J 

That is the necessary legal consequence of the facts that the family was 
joint, and that the widow’s possession was in lieu of maintenance. She was 
not in the position of the widow of a separated Hindu . — Hurdyal Stngh v. 
Shewdyal Singh, N.-W. P. S. D. A. Rep., 1864, vol. ii, p. 104. 

[Oldfield, J,- -Surely the power of the widow to transfer an interest of 
this kind is a matter of evidence in each case. 

PethERAM, C.J. — If the widow had the limited interest you have described, 
nothing beyond tliab interest can be affected by her alienations. If the mort- 
gage-4ped does nob specifically refer to the whole estate, it must be assumed to 
relate bo such interest only as the mortgagor could legally deal with, and you 
cannot sue upon the assumption that she meant to deal with more. How 
then is the title of the reversioners endangered ?l 

Such a transfer is injurious to the reversioners, because the transferee may 
be put in possession, and they may bo compelled to sue him for ejectment, 
possibly long after the evidence regarding this transaction has ceased to exist. 
The bond purports, upon its face, to mortgage the whole one anna and one pie 
share: it contains nothing which confines its operation to the widow's interest, 
and [75] the onus of proving such restriction would lie upon any person 
asserting it. 

[PbTHERAM, O.J.— Ought not the plaintiffs to have objected in the 
execution proceedings to the attachment of the property in execution by the 
defendant Ragbubans Pandey ?i 

They were not obliged to do so : s. 283 of the Civil Procedure Code does 
nob establish any new form of suit. The form of suit is an old one, and the 
object of the section is bo save it, and to prevent any possible impression that 
the order refusing bo release the property from attachment is conclusive. 

Mr. C. JET. Hill, for the Respondents, was not called on to reply. 

Petheram, C. J. — I am of opinion that this suit is not maintainable. The 
facts, as alleged by the plaintiffs-appellants themselves, are, that the female 
defendant is the widow of a Hindu who was a member of an undivided Hindu 
family, and that they (the plainbifls) represent the other members of that family. 
They allege that, after the death of their brother, they allowed the widow’s name 
to be recorded in his place, in respect of his rights and interests in the property 
in dispute, out of compliment to her, and that subsequently, although she was 
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not entitled to any interest in the property itself, but only to receive main- 
tenance from them, she was allowed to receive the profits in lieu of the 
maintenance. They further state that, under this arrangement, she obtained 
and still continues in possession, and that she executed a deed mortgaging the 
property to the othfer defendant. They bring this suit to obtain a declaration 
that the mortgage was an illegal transaction. It is a suit which must be 
brought under s. 42 of the Specific Belief Act, or it cannot be brought at all. 

Upon this state of facts, the widow’s possession — which the plaintiffs 
themselves allege to be an actual possession — must have one of two 
characters. Either it is a possession by the plaintiffs' consent, entitling her 
merely to rebeive the profits for her maintenance, or it is a possession for her 
life, given to her in exchange for the annuity which, under the arrangement 
I have referred to, she has released to the plaintiffs. In either case, 1 am of 
opinion that the suit is not maintainable. If her possession is merely 
[76] permissive, and extends no further than the collection of the profits, then 
the plaintiffs may eject her from the property, if they are at any time* 
dissatisfied with her mode of dealing with it. Then, before they can claim 
the relief provided by s. 42 of the Specific Relief Act, they must claim the 
other relief to which they are entitled — that is to say, the relief of ejectment, 
that being the substantial and real relief appropriate to such a cause of action. 
On the other hand, if the widov/ had an estate in possession, given to her in 
exchange for the annuity which she had released to the plaintiffs, then she 
possessed an interest which, so far as I can see, she had a right to dispose of. 
The mortgage-deed in question contains no description of the amount of the estate 
mortgaged bv her. It is expressed with extreme vagueness, and, upon its face, 
mortgages her share of the property only. It could therefore have no operation 
beyond her share; and, in my opinion, no Court would be justified in interfer- 
ing, and in making such a declaration as the plaintiff's ask for, merely because 
the deed is so vague that they apprehend that some imaginary claim may 
possibly be made by somebody at some time or other. Under these circum- 
stances, lam of opinion that the suit and the appeal must be dismissed. Each 
of the respondents will be allowed his own costs separately. 

Oldfield, J.— I agree in the opinion that this is not a case in which the 
declaration sought for should be granted. I may add that we have heard the 
appeal on its merits, and I see no reason to interfere with the decision of the^ 
Court of First Instance. The appeal is dismissed with two sets of costs. 

Appeal dismissed. 
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The 12th December, 1885, 

Present : 

Mr. Justice Brodhurst and Mr. Justice Tyrrell. 

Kaghunath Prasad Defendant 

versu& 

Gobind Prasad Plaintiff.^' 

Hindu Law — Joint family -^-Power of the father to alienate ancestral property 

for pious purposes. 

According to the Hindu law, the power of a father to make alienations of joint ancestral 
«8tate without his son’s consent extends to provision of a permanent shrine fora family idol, 
Oopal Chand Pande v. Babu Kunwar Singh, S. D. A., L. P., 1843, vol. 5, p. 24, referred to. 

[77] In a suit brought by a son to set aside an alienation of ancestral estate by the 
father for the purpose above mentioned, the son having contended that the real motive for 
the gift was not piety to the gods, but malice against him, the Court remitted an issue to 
the Lower Appellate Court for the purpose of ascertaining whether the endowment had been 
made bona fide for the satisfaction of the idol and the benefit of the donor’s soul, or from 
motives of spite against the plaintiff. 

The facts of this case are sufficiently stated for the purposes of this report in 
the judgment of the Court. 

Pandit Nand Lai, for the Appellant. 

Mr. Shivanath Sinha and Lala Lalta Prasad, for the Respondent. 

Brodhurst and Tyrrell, JJ. — This is a suit brought by an adult son 
against his father and the trustee of an idol, on whom the father conferred a 
house and some moveable effects by a deed executed on the 6th May 1881. 

It is conceded that the father and the son are joint owners of a considera- 
ble ancestral estate. It is also unquestionable that the shares of the parties in 
case of a partition between them would be half and half each. On the 8th April 
1884, the son brought this suit to cancel the deed of transfer, on the single 
ground that, under the Hindu law, his father was incompetent to make any 
disposal whatever of the ancestral estate without his, the son’s, consent. 

The first Court tried this issue and decided it in favour of the father, dis- 
missing the claim of the plaintiff. The latter pleaded in appeal before the 
District Judge the absolute inability of his father to deal with the property as 
he had done, the absence of any legitimate necessity for the alienation in 
question, and, finally, that the motive of the endowment was not piety to the 
gods, but malice against the son, who had interfered with a previous disposi- 
tion of a portion of the property in favour of Musammat Gumti, a sister of the 
plaintiff. The Judge found that the father’s powers to make an alienation of 
ancestral estate against the will of his son would not extend to provision 
of a permanent shrine of a family idol ; and that, even if it did, the aliena- 
tion should be restricted to ** a small portion ’* of the estate. The Judge, 
holding that the alienated property represented a value of Rs. 693 out of an 
entire estate worth Rs. 4,000, decided that the gift was exclusive, and decreed 
the appeal and the suit. This decision is challenged in second [78] appeal ; 
and an examination of the authorities is sufficient to show that a father is 

* Second Appeal No. 168 of 1885, from a decree of A. Sells, Esq., District Judge of 
Gawnpore, dated the 6th Ja'nuary 1885, reversing a decree of Babu Khetar Mohan Ghose, 

Hunsif of Gawnpore, dated the 22nd July 1884. 
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competeat to deal with ancestral property, not only for the e$pecial exigencies 
mentioned by the Judge, but also to make ** pious and reverential gifts to 
Brahmans, as Brahmutra Krishnarpana, ” also “gifts.from affection towards 
Vishnu and other ^divinities " — Gopal Chand P unde v. Babu Kun war Singh, 
8. D. A. L. P., 1843, vol. 5, p. 24. The finding of the Judge on this point 
therefore cannot stand ; and we are not informed on what materials he based 
his finding that the value of the estate is Rs. 4,000 only. The Judge has also 
omitted to decide the important plea as to the real motive underlying the gift — 
that is to say, the question of the good faith of the donor. 

We have not materials on the record to enable us to dispose of these 
questions. We therefore refer the following issues for trial under s. 566 of the 
Civil Procedure Code : — 

1. What is the value of the entire ancestral property of the parties to 
the suit ? 


Has the endowment been made bond fide for the satisfaction of the 
idol and the benefit of the donor's soul, or from motives of spite against 
the plaintiff-respondent, as pleaded by him in his fifth plea before the Judge ? 
On receipt of the findings, ten days will be allowed for objections. 

Issues remitted. 


NOTES. 


[ In (1900) 24 Bom., 547, a small gift of affection in favour of a widowed daughtcr-in 
law, comprising a fraction of moveable property acquired by the donor while living in 
union with the son and the grandson was upheld. 

In (1901) 11 M. L. J., 310, gift of a small portion of family property to a temple by a 
Hindu father, held not valid. This case was distinguished on the ground that the gift here 
being in favour of a family idol, was valid under Hindu Law.] 


[SAIL 78] 

The 18th December, 1885. 

Peesent : 

Mr. Justice Straight and Mr. Justice Tyrrell. 


Paigi and another Defendants 

versus 

Sheonarain Plaintiff.* 


Husband and wife — Hindu law — Restitution of conjugal rights — Suit by 
Hindu husband out of caste at time of suit— Decree for restitution 
conditional on plaintiff's obtaining restoration to caste. 

In a suit by a Hindu, a sunar by caste, against his wife for restitution of conjugal 
rights, it was found that the plaintiff, in consequence of having left his wife and cohabited 
with a Muhammadan woman (whom, however, he had left at the time of suit), had been 
turned out of caste, but that the misconduct of which he had been guilty was not of such a 
character as to render him liable to perpetual [79] excommunication, and, upon making 
certain amends, he could obtain restoration to his caste. 

Held, that, while the plaintiff was entitled to come into Court for the relief prayed, un- 
less, in the circumstances above stated, the marriage bad, under the Hindu law, been 
dissolved, the Court was bound, when asked to employ coercive process to compel a wife to 
return to her husband, not to disregard any reasonable objection she might raise to such process 

• Second Appeal No. 256 of 1885, from a decree of W. R. Barry, Esq., Judge of the 
Court of Small Causes at Allahabad, exercising the powers of a Subordinate Judge, dated the 
X3tb January 1885, affirming a decree of Pandit Indar Narain, Munsif of Allahabad, dated 
the 17th April 1884. 
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beibg granted, cither on the ground that she had been subjected before to personal injury 
or cruelty at the hands of her hiistand, or that sho went in fear of one or the other, or that 
the husband was actually living in adultery with another woman, or that, if sho resumed 
cohabitation or association with him, he being outcastod, she would herself incur the risk of 
being put out of caste. 

Beld^ therefore, that in decreeing a claim of this description, a Court was entitled, if it 
saw good reason to do so, while recognizing the civil rights of a husband to his wife, to put 
such conditions upon the enforcement of his rights by legal process as the circumstances of 
the case might fairly demand ; and that, applying this principle to the present case, the 
.defendant might reasonably ask the Court, before compelling her return to her husband, to 
make it a condition that he should first obtain his restoration to caste. 

Held, also, that, under the Hindu law, the fact that a husband had had adulterous 
intercourse with another woman, which had ceased at the time of suit, was not an answer to 
a claim by him for restitution of conjugal rights. 

The facts of this case are stated in the judgment of STRAIGHT, J. 

Babu Baroda Prasad Ohose, for the Appellants. 

Mr. Abdul Majid, for the Respondent. 

Straight, J . — This is a suit brought by the plaintiff, Sheonarain, a sunar 
by caste, against Musammat Paigi, his wife, and Musammat Sarasuti, his 
mother-in-law, for restitution of conjugal rights. 

His allegations are, that he w^as married to the defendant Musammat Paigi 
eight years ago ; that she now refuses to cohabit with him, and that she is 
kept from doing so by the second defendant, her mother. 

The defendants pleaded two matters in reply. In the first place, it was 
pleaded that, under an agreement of the 1st June 1876, the plaintiff had, 
prior to his marriage to the defendant No. 1, undertaken to live in the house 
of his mother-in-law, defendant No. 2, with his wife after marriage ; that 
defendant No. 1 was married to him on that condition ; that he has left the 
house and refuses to live in it, and is therefore not entitled to enforce [801 his 
marital rights, and that the defendant No. 1 can consequently withdraw herself 
from him. In the second place, it was pleaded that the plaintiff, having taken 
a Muhammadan woman as his mistress, and having lived and eaten food with 
her, has been put out of caste ; and that, under these circumstances, defendant 
No. 1 cannot be called upon to go back to him, as, if she did, she w^ould be ex- 
cluded from caste herself. As to the first of these defences, J need scarcely 
say it is absurd, and of course could not be seriously entertained in a Court of 
law, and need not be noticed further. 

Both the Courts below have given the plaintiff a decree, and the defendants 
are appellants before us from the decision of the Subordinate Judge. 

The pleas in appeal are in substance as follows: — 

1. That as the plaintiff is still out of caste, the defendant, his wife, is not 
bound to return to him. 

2. That until he has been restored to caste no cause of action can 
accrue to him. 

Now it has been found by both tho Courts that the plaintiff did leave 
his wife and cohabit with another w^oman, whom now, however, he has given up, 
and w'as consequently turned out of caste ; but that the impropriety and breach 
of caste rules and regulations of which he was guilty was of such a character 
and description as did not render him liable to perpetual excommunication ; 
but that, upon his making certain amends, by feeding his caste-fellows, he can 
obtain restoration to his- caste that of a sunar. This is now admitted to be so 
no both sides. 
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Now I need scarcely say that unless we can hold that by being excluded 
from caste under the circumstances I have mentioned, the plaintflF had extin- 
guished his ordinary civil rights as a husband to require his wife to live with 
him, or that, in other words, the marriage had, under ^he Hindu law, there- 
by been dissolved, " he is entitled to come into court to seek the relief he 
asks, if he is not otherwise disqualified from obtaining it. But while enter- 
taining this view, we are, I think, bound, when asked to employ coercive pro- 
cess to compel a wife to return to her husband, not to disregard any reasonable 
objection she may raise to £ 81 ] such process being granted, either on the 
ground that she has been subjected before to personal injury or cruelty at the 
hands of her husband, or that she goes in fear of one or the other, or that the 
husband is actually living in adultery with another woman, or that, if she 
resume cohabitation or association with him, he being outcasted, she will 
herself incur the risk of being put out of caste. 

I therefore think that, in decreeing a claim of this description, a Court is 
entitled, if it sees good reason to do so, while recognizing the civil rights of a 
husband to his wife, to put such conditions upon the enforcement of his rights 
by legal process as the circumstances of the case fairly demand. 

Applying this principle to the present case, it seems to me that the defen- 
dant Musammat Paigi may reasonably ask us, before compelling her to return 
to her husband, to make it a condition that he shall first obtain his restoration 
to caste, and to this extent I think her appeal should succeed. Having looked 
into the authorities on the subject, I am not prepared to hold, until corrected 
by a higher tribunal, that, under the Hindu law, the fact that a husband has 
had adulterous intercourse with another woman, which has ceased at the time 
of suit, is an answer to a claim by him for restitution of conjugal rights. 

Before stating what the decree here should he in terms, I have to observe, 
with reference to Musammat Sarasuti, that no case whatever has been made 
out by the plaintiff for making her a party to the proceedings, and the suit as 
against her must be dismissed. It only remains for me to direct that the 
decree be framed in the following terms : — 

It is ordered and decreed that this appeal be decreed ; that the suit in 
respect of Musammat Sarasuti do stand dismissed ; and that it be declared that 
the plaintiff is entitled to his conjugal rights as to Musammat Paigi ; and that, 
upon his obtaining hisrestoration to his caste, the defendant Musammat Paigi, 
his lawful wife, do and is hereby ordered to return to his protection within one 
month of such restoration to caste and of request by him to her to return thereto. 

In the event of the plaintiff satisfying the condition of this decree, and 
the defendant Musammat Paigi wilfully failing to obey [82] its directions, her 
obedience will be enforced in manner provided, by s. 260 of the Civil Procedure 
Code. 

The costs of this appeal will be paid by the respondent, who will also pay 
the costs of Musammat Sarasuti throughout the litigation. 

The defendant No. 1 will pay her own costs in the Court below. 

Tyrrell, J. — I concur, Appeal allowed, 

NOTES. 

[RESTITUTION OF CONJUGAL RIGHTS. 

I. Valid Defences, 

(a) CrusUy (1905) 34 Cal.. 971 ; (1911) 13 I. C. 609 ; 12 A. L. J. 996. 

(5) Grave matrimonial offences. 

GompePiug wife and son to live with a low caste woman as member of family was con- 
sidered to be a grave matrimonial offence disentitling the husband for restitution of conjugal 
rights with his wife :--(1905) ^4 Cal., 971 : 1 C.Ti. J. 283 : 9 C. W. N. 610, 

II. InvaM Defences. 

(^j) imaniiy of the husband : — 

(1890) 13 All., 126 
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(5) Minority : — (1900) 28 Cal., 37, where the wife was of sufficient age to live with 
her husband though she was yet a minor. 

(c) Loss of casts : — (1904) 27 All,, 96, wheire admission into caste was not recognized 
to be a condition precedent for decreeing restitution ; (1907) SI Bom., 366(ex-com- 
mlinication). 

(d) Ante-Nuptial agreement : — 

An agreement before marriage that the husband should never remove his wife was held 
invalid as being opposed^to Hindu*Liaw : — (1901) 28 Cal., 761. Nor is an agreement for future 
separation valid ; — (1912) 14 Bom. L. R., 1178.) 

[ 8 All. 82 ] 

The 18th December, 1885. 

Present ; 

Mr. Justice Straight and Mr. Justice Tyrrell. 


Ganga Earn and another Defendants 

versvs 

Data Ram and another Plaintiffs.* 


Appellate Court, powers of — Withdrawal of suit — “ Decree — Appeal — 
Civil Procedure Code, ss, 378, 582. 


Where, on appeal from a decree dismissing a suit, the Appellate Court, being of opinion 
that the plaint was informally drawn and its allegations regarding the cause of action not 
sufficiently specific, gave the plaintiff permission, under s. 373t of the Civil Procedure Code, 
to withdraw the suit, with leave to institute a fresh one — held, that the order of the. appellate 
■Court was a “ decree ” within the moaning of the Civil Procedure Code, and afforded a 
proper ground of second appeal to the High Court. 

Per Straight, J., that, with reference to the terms of s. 582t of the Civil Procedure 
Code, the appellate Court had power to avail itself of the provisions of s. 373, and therefore 
had a discretion to make the order allowing the plaintiff to withdraw the suit and institute 
a fresh one. Gregory v. Dooley Chand Kandary Mull, 14 W. R. O, J., 17, and Khatoon 
Koonwar v. Uurdooi Narain Singh, 20 W. R., 163, referred to. 

Also Per STRAIGHT, J., that it could not be said that the appellate Court in this case 
had exercised its discretion so unreasonably or erroneously as to compel the interference of 
the High Court with it in appeal. 


•Second Appeal No. 20C of 1885, from a decree of H. A. Harrison, Esq., District Judge 
•of Meerut, dated the 11th December 1884, affirming a decree of Maulvi Munim-ud-din 
Ahmad, Munsif of Ghaziabad, dated the 11th September 1884. 

t [Sec. 373 If, at any time after the institution of the suit, the Court is satisfied on the 
„ , I * f fF application of the plaintiff (a) that the suit must fail by reason 

Power jO a ow p am i some formal defect, or (6) that there are sufficient grounds 

to withdraw with liberty permitting bun to withdraw from the suit or to abandon 

xo bring res i sui . claim with liberty to bring a fresh suit for the subject- 

matter of the suit or in respect of the part so abandoned, the Court may grant such permis- 
sion on such terms as to costs or otherwise as it thinks fit. 


If the plaintiff withdraw from the suit, or ab-andon part of his claim, without such 
permission, he shall be liable for such costs as the Court may award, and shall bo precluded 
from bringing a fresh' suit for the same matter or in respect of the same part. 

Nothing in this section shall be deemed to authorize the Court* to permit one of several 
plaintiffs to withdraw without the consent uf the others.] 


t t See. 582 : — The appellate Court shall have, in appeals under this chapter, the same 
powers, and shall perform as nearly as may be the same duties, 
Appellate Court to have as arc conferred and imposed by this Code on Courts of original 
«ame powers as Courts of jurisdiction in respect of suits instituted under Chapter V ; and, 
original jurisdiction. in Chapter XXI, so far as may be, the words “plaintiff,” “defend- 

ant ” and “suit” shall be held to include an appellant, a 
respondent and an appeal, respectively, in proceedings arising out of the death, marriage or 
insolvency of parties to an appeal. 

The provisions hereinbefore contained shall apply to appeals under this chapter so far 
»f each provisions are applicable.] 
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TYBEBLt/, J., th^t it might be taken that the appellate Court, though not so stating 
in eatpresB terms, meant to set aside, and did set aside, the decree of the Court of First- 
Instance, regarding it as a decree which could not have been rightly made and must be set 
aside, by reason of the radical defect in the plaint, the basis of the suit and the«deoree ; and 
that, in this view, there was no legal objection to the exorcise by the appellate Court of the 
discretionary power of Chapter XXII of the Code. 

The plaintiffs sued the defendants for the following reliefs : — (a) that a wall 
which they represented had been built on their land by [83] the defendants 
might be ordered to be demolished ; (h) that they might be put in possession of 7 
bighas and 13 biswas of land of which they alleged they had been dispossessed 
by the defendants. The defendants, in their written statement, objected to the 
plaint as not being sufficiently specific, both in regard to the situation of the* 
wall sought to be removed and also to the boundaries of the land sought to 
be recovered. 

The Munsif of Ghaziabad, who tried the suit, was of opinion that he was 
not entitled to reject the plaint upon this ground, and proceeded to dispose of 
the suit on the merits, and in the result dismissed it. On appeal by the plain- 
tiffs the District Judge of Meerut was of opinion that the plaint was informally 
drawn ; that it did not state of how much land the plaintiffs had been dispos- 
sessed, or in what way the erection of the wall had deprived them of the land ; 
and he expressed an opinion to the effect that the Munsif ought to have returned 
it for amendment before the first hearing. He added that, under the Full 
Bench ruling in Damodar Das v. Gokal Ohand^ I. L. R., 7 All., 79, no return 
for amendment could now be made, and in the result he gave the plaintiffs 
permission to withdraw the suit with leave to institute a fresh suit. He* 
ordered the plaintiffs to pay all the defendants’ costs up to that point. 

From this decision the defendants appealed to the High Court on the 
following grounds : — 

1. That the Judge, as a Court of appeal, had no power to make the* 
order he did. 

2. If he had the power to do so, he exercised his power improperly 
and irregularly. 

A preliminary objection was taken to the hearing of the appeal by the 
pleader for the respondents, upon the ground that the order of the Judge did 
not come within the definition of “ decree ’ as used in the Civil Procedure- 
Code, and it therefore could not be made the subject of second appeal. 

Babu Jogindro Nath Chaudhri, for the Appellants. 

Munshi Kashi Prasad^ for the Respondents. 

[84] Straight, J. (after stating the facts continued) : — I must deal with 
this preliminary objection first, and upon it I have only this much to say, that 
it seems to me that the order with which the Judge closes his judgment must 
be treated and regarded as one disposing of the suit and the appeal before him.. 
It must, I think, he held to have put an end to the decree which had been 
passed in the defendants’ favour by the Munsif, and it was therefore such an 
adjudication as must he regarded in the light of a decree. In this view of the 
matter, it affords a proper ground for a second appeal to this Court. 

The next question to consider is the first point taken by the appellants 
Had r.he Judge, sitting as a Court of appeal, power to make the order he did>. 
with reference to the provisions of s. 373 of the Civil Procedure Code? Now, 
by s. 682 of the Civil Procedure Code, it is provided that a Court of appeal 
shall have in appeals the same powers, and shall perform, as nearly as may 
bo, the same duties, as are conferred and imposed by this Code on Courts ot 
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original jurisdiction in respect of suits, and the provisions contained in the 
previous portion of the Civil Procedure Code shall be applicable to appeals, so 
far as such provisions are applicable. It therefore comes to this, that, in so 
far as they ’may be applicable, a Court of appeal has power to avail itself of the 
provisions of s. 373. In this connection I may refer to a ruling of Sir Barnbs 
Peacock— G regorj/ v. Dooley Chand Kandary Mull^ 14 W.P.O J., 17 — which, 
though delivered in reference to the provisions of the old Civil Procedure Code 
(Act VIII of 1859), read in conjunction with s. 37 of Act XXIII of 1861, may 
nevertheless be regarded as an authority in regard to the present Code. There 
it was held that a Court of appeal had the power to allow a plaintiff to with- 
draw a suit and institute a fresh one. In other words, it was there decided 
that a Court of appeal is, in this respect, placed in the same position as a Court 
of original jurisdiction ; and if such Court of original jurisdiction has not 
done what it ought to do, then the Court of appeal may itself do what that 
Court ought to have done. I may observe that there is another ruling 
to the like effect — Khaioon Koonwar v. Hurdoot Narain Singh, 20 W. 
R., 163. Agreeing in the views expressed in those cases, I think, with [85l 
regard to the first contention of the appellants, that the Judge had power, 
as a Court of appeal, to make the order he did. 

The only other point for consideration is, whether the Judge was right in 
making his order, or was the exercise of his discretion so unreasonable that 
we ought to set his order aside. 

Now by 8. 373 of the Civil Procedure Code, read with s. 582, the Judge 
had, as I have already ruled, a discretion to permit the plaintiffs to withdraw 
the suit with leave to sue again. That discretion the Judge has exercised ; 
and, without expressing any opinion as to whether, had I been in his place, 
I should have taken the coarse he did, I think it enough to remark that I 
cannot say that he exercised his discretion so unreasonably or erroneously as 
to compel our interference with it in appeal. 

Looking to all the circumstances of the case, I dismiss the appeal ; but 
as the defendants might well have accepted the Judge’s order which gave them 
all their costs, I think this appeal was a very unnecessary proceeding, and that 
they ought not to have any costs. Consequently each party will pay his own 
costs on the appeal. 

Tyrrell, J, — The difficulty I felt in dealing with the procedure adopted by 
the Lower Appellate Court was, that a plaintiff could not, in my judgment, 
conceivably be allowed to withdraw, in the proper sense of that term, from a 
suit that had reached its termination in a decree. To allow a plaintiff’ to with- 
draw from a decreed suit is tantamount to allowing him to withdraw from the 
operation of the decree in that suit, which would stand, however, as a valid 
operative decree, such withdrawal notwithstanding, in favour of the defendant. 
In other words, it seemed to me that the District Judge, who had not in any 
way considered the decree in appeal before him, had not pronounced any deci- 
sion on its legality or propriety, had loft it in all respects undisturbed, could 
not allow the plaintiffs-appellants before him to withdraw from the suit under 
s. 373 of the Code, so as to enable them to bring a fresh suit. If there were 
no other obvious difficulties in the way, the subsisting decree of the Court of 
First Instance would bar any second action in the same matter. 

[ 86 ] But, on consideration, I think that we may take it that the Court 
below — though this was not done in express terms — meant to set aside, and 
did set aside, the decree of’the Court of First Instance, regarding it as a decree 
which could not have been rightly made and must be set aside, by reason of 
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the radical defect discerned by the Court of appeal in the plaint, the basis of 
the suit, and the decree. 

Taking this view of the meaning and effect of the decree before us, I see 
no legal objection to the exercise by the appellate Court of the discretionary 
power of Chapter' XXII of the Code; and in this view of the case I readily 
concur in the order proposed by my brother STRAIGHT. 

Appeal dismissed, 

NOTES. 

[ This case was dissented from and not followed in (1893) 16 All., 19 ; (1895) 17 All., 
97 ; (1891) 18 All., 322. The earlier case of 6 All., 211, was approved and followed in all 
the above cases.] 

[ 8 All. 86 ] 

The 21st December, 1S85. 

Present : 

Mr. Justice Oldfield and Mr. Justice Brodhurst. 

Durga Prasad Defendant 

versus 

Shambhu Nath and others Plaintiff s. ’' 

Mortgage — Suit by mortgagee for possession of the mortgaged property — Sale of 
mortgaged property by mortgagor — Pre-emption — Purchaser 
for value without notice — Adverse possession— Act 
XV of 1877 {Limitation Act), sch, li. No, 144, 

Under a registered deed of mortgage dated in May 1869, the mortgagee had a right to 
immediate possession ; but by arrangement between the parties, the mortgagors remained in 
possession, the right of the mortgagee to obtain possession as against them being, however, 
kept alive. In October 1869, the mortgagors sold the property, and thereupon one R brought 
a suit to enforce the right of pre-emption in respect of the sale and obtained a decree, and 
got the property and sold it in 1871 to D, In 1883, the mortgagee brought a suit against D 
to obtain possession UTider his mortgage. 

Held, with reference to a plea of adverse possession for more than twelve years set up 
by the defendant, that the position of a person who purchased property by assorting a right 
of pre-emption was not analogous to that of an auction-purchaser in execution of a decree, 
but that such person merely took the place of the original purchaser and entered into the 
same contract of sale with the vendor that the purchaser was making. There was privity 
between him and the vendor, and he came in under the vendor, and his holding must be 
taken to be in acknowledgment of all obligations created by his vendor. Anundoo Moyee 
Dossee v. Dhonendro Chunder Mookerjee, 14 Moo., I. A., 101 : 8 B.L.R., 122, distinguished. 

Held, also, that although it would be material to show that the defendant had in any way 
by fraud been kept out of knowledge of the mortgage, his not having [87] notice of it 
would not otherwise affect his liability, inasmuch as the principle on which Courts of Equity 
in England refuse bo interfere against bond fide purchasers fora valuable consideration, 
without notice, when clothed with the legal title, had no applicability in the Courts of 
British India. 

Held, under these circumstances, that there was no equitable ground why the plaintiff’s 
right under the mortgage, which had priority, should be defeated by the defendant’s purchase. 
On tfje 20th May 1B69, Kunj Bohari Lai, a defendant in this suit, on his 
own behalf, and as the sarbarakar or manager of Musammat Tejo, also a 

• Second Appeal No. 156 of 1885, from a decree of G. E. Knox, Esq., District Judge of 
Agra, dated the 4th November 1884, affirming a decree of Babu Abinash Cbandar Banarji, 
Suboirdinate .^udge of Agra, dated the 5th March 1884. 
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defendant in this suit, executed a deed of mortgage in favour of one Bakhta war 
Mai in respect of a share in a village called Baroli and of other shares in other 
villages. The deed provided that the mortgagor should deliver possession of 
the mortgaged property to the mortgagees ; that the latter should pay the 
Government revenue out of the profits, and also pay himself* Rs. 270 yearly as 
interest, and pay the balance to the mortgagors ; and that if what remained 
aftelr the payment of the Government revenue did not amount to Bs. 270, the 
mortgagors should make good the deficiency, and as long as they did so, the 
mortgagors should not sue for the principal till the end of the year 1280 fasli, 
corresponding with the 7th September 1873. 

The mortgagees did not deliver possession of the property, and on the 
13th September 1870, the mortgagors sued them for Bs. 270, the interest for 
the first year, and obtained a decree against Kunj Behari Lai alone, Tejo 
being exempted. The mortgagors then came to an arrangement with the 
mortgagee. On the 18th March 1871, they gave one Sham Lai, a sei*vant of 
the mortgagee, a general power-of*attorney, which authorized him to take 
possession of all their property, including the mortgaged property, and to rea- 
lize the profits and, after paying them a certain sum by way of maintenance, 
to pay the balance to the mortgagee on account of his debt. This power also 
authorized Sham Lai to collect the debts due to the mortgagors and pay them 
to the mortgagee on the same account. This power was apparently not acted 
on. On the 28th September 1H71, the mortgagors gave the mortgagee a bond 
for Rs. 1,000, out of which sum they were only paid Bs. 226, the balance 
being deducted as follows : — Bs. 375 were deducted as due under the decree 
mentioned above ; Bs. 349 were deducted as the interest due on the mort- 
gage-deed from the date of that decree to [ 88 ] the date of the bond, and 
Bs. 60 were deducted on account of moneys advanced subsequently to the date 
of the mortgage-deed. 

On the 19th June 1874, Tejo executed a deed of sale of certain property 
in favour of the mortgagee in part satisfaction of the principal and interest due 
on the mortgage-deed, and Kunj Behari Lai vxlso executed deeds of sale of certain 
properties in favour of the mortgagee in part satisfaction of the moneys due on 
the mortgage-deed and the bond. On 21st September 1874, the latter made 
another payment of Rs. 325, in part satisfacticm of the money due on the mort- 
gage-deed and the bond, by executing a deed of sale for that amount of certain 
property in favour of the inortgHgee. In this deed the several sums which had 
been paid to the mortgagee on account of the mortgage and bond were set out, 
and it was stated that a balance of Bs. 3,105 was duo to him. 

In the meantime, on the 7th October 1869, Kunj Behari Lai sold to one 
Bansidhar the share in the village Baroli, part of the property mortgaged by the 
deed of the 20th May 1869, to Bakhtawar Mai. One Raghobar claimed the share 
by right of pre-emption and obtained a decree for it on the 2nd August 1870. 
On the 20th April 1871, Raghobar sold the property to Durga Prasad. Ban- 
sidhar and Raghobar had been in possession of the share, and Durga Prasad 
obtained possession of it on the date of the sale to him. 

The present suit was brought in March 1883, by the next friend of 
Shambhu Nath, the heir of Bakhtawar Mai, for possession of the property 
mortgaged to him by the deed of the 20th May 1H69, Durga Prasad and 
certain other persons to whom other portions of the mortgaged property had 
been transferred were made defendants jointly with the mortgagors. 

The plaintiff alleged in his plaint that, having regard to the acknow- 
ledgments and part-payments by the mortgagors, the suit was within time, 
and that his cause of action arose in January 1883, when the defendants 
refused to give him possession. 
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All the defendants defended the suit on the ground that it was barred by 
limitation, more than twelve years having elapsed from the date of the mort- 
gage ; and the defendant Durga Prasad further defended it on the ground that ha 
and his vendor [89j had been in adverse possession of 'the share in tjie village of 
Baroli for more* than twelve years, and the suit as regards that share was 
barred by limita.tion. 

The Court of First Instance (Subordinate Judge of Agra) held on the first 
point that, inasmuch as the mortgagors had down to the year 1874 repeatedly 
acknowledged tlie title of the mortgagee in several documents executed by them, 
and had not only paid him down to the 21st September 1874, interest on 
the mortgage-deed, but had also paid him a portion of the principal, the suit 
was not barred by limitation simply because it had not been brought within 
twelve years from the date of the mortgage, hut the plaintiff was entitled 
to the benefit of ss. 19 and 20 of the Limitation Act. The Subordinate Judge 
referred to Mankee Koerv. Sheikh Mannoo^ 14 B. L. R., 315. 

On the second point it was contended for the defendant Durga Prasad that 
the principle laid down by the Privy Council in Brijonath Koondoo Ohowdry v. 
Khelut Chunder Ghose, 14 Moo., I. A., 144 : 8 B. L. R., 104, Anundoo 
Moyee Dossce v. Dhonendm Chunder Mookerjee, 14 Moo,, I. A., 101 : 8 B. L. R., 
122, applied to him, there being no difference between his position and that of a 
purchaser at an execution-sale. On this point the Subordinate Judge held 
that the defendant Durga Prasad was not in the position of a purchaser at an 
execution-sale, but was a person claiming under a voluntary alienation from 
the mortgagor. The Subordinate Judge further observed as follows: — ‘ As a 
private alienee of the mortgagor a slight inquiry at the registration office would 
have disclosed to him the mortgage in favour of Bakhtawar Mai. If he did 
not make such inquiry, it was his fault, and he cannot be considered to be a 
bo7id‘fide purchaser without notice. There is nothing to show that Bakhtawar 
Mai wilfully concealed his mortgage from him. Durga Prasad must therefore 
be held to have purchased the property subject to the plaintiff’s mortgage.*’ 

The Subordinate Judge in the result gave the plaintiff a decree for 
possession of the mortgaged property, which, on appeal by the defendant Durga 
Prasad, the Lower Appellate Court (District Judge of Agra) affirmed. 

t90jThe defendant Durga Prasad again contended in second appeal that 
the suit was barred by limitation so far as it affected him. 

Babu Dwarka Nath Banarjt, for the Appellant. 

Mr. T Conlan, for the Respondents. 

Oldfield and Brodhurst, JJ. — Kunj Behari and Musammat Tejo mortgaged 
the property in suit by a registered deed, dated 29th May 1869, to the 
plaintiff. Under the deed the plaintiff had a right to immediate possession: by 
arrangement, however, between the mortgagors and mortgagee, the former 
remained in possession. The right, however, of the plaintiff to obtain possession 
as against the mortgagors was kept alive. The mortgagors, however, on the 
7th October 1869, sold the mortgaged property in suit to one Bansidhar. One 
Raghobar brought a suit in respect of the sale to enforce pre-emption and 
obtained a decree in his favour and got the property ; and he made a sale of it 
on the 20th April 1871, to the defendant in this suit. 

The plaintiff-mortgagee has now brought this suit against the defendant to 
obtain posses -^ic^n under bis mortgage. The suit was instituted on the 17th 
March 1H83. His claim has been decreed, and the material question in appeal 
is, whether the defendant can successfully plead limitatipn against the plaintiff. 

lb has been contended that Raghobar, who obtained the property by 
asserting a right of pre-emption by suit, is in abetter position than an ordinary 
purchaser by a private sale, and has a position analogous. to that of a purchaser 
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'at an execution-sale ; and that his possession was not as mortgagor and in 
acknowledgment of the continuance of the title of the mortgagee, but as 
absolute owner : and his possession and subsequent possession of defendant 
^will be adverse to the right of the mortgagee, and the suit barred by limitation; 
and we are referred to the case of Anundoo Moyee Dossee v. Dhonendro Chunder 
Mookerjee, 14 Moo., I. A., 101 : 8 122. The position however, of a person 

who purchases property by asserting a right of pre-emption is not, in our opinion, 
analogous to that of an auction-purchaser in execution of a decree. He merely 
takes the place of the original purchaser and enters into the same contract of sale 
with the vendor that the purchaser was making. There is privity [91] between 
him and the vendor, and he comes in under the vendor, and his lioldmg must 
be taken to be in acknowledgment of all nohligations created by his vendor. 
The case of Annndoo Moyao. Dossee, 14 Moo. I. A., 101 : 8 B. L. R., 122, is 
therefore nob applicable. Moreover, that ease was not governed or decided 
under the present Limitation Act. Article 144, Act XV of 1877, is the law which 
governs this case; and the time from which the period begins to run is when 
the possession of the defendant becomes adverse to the plaintiff. There is 
nothing to show — and it is not pretended — that until recently, when the pre- 
sent dispute arose, there were any conflicting claims in respect of the mortgage 
from which the assertion of an adverse title on the defendant’s part against 
the plaintiff can be gathered, so as to make his possession adverse. The lower 
Courts have further held that the defendant-appellant had constructive notice 
of the mortgage by reason of the instrument being registered. Tliis is a ques- 
tion which need nob be discussed. It would be material to show that the 
defendant had in any way by fraud been kept out of knowledge of the 
mortgage; but his not having notice of it otherwise will not affect his liability. 

The principle on which Courts of Equity in England refuse to interfere 
against bond fide purchasers for a valuable consideration, without notice, when 
clothed with the legal title, has no applicability in our Courts. 

There is no equitable ground why the plaintilf’s right under the mortgage 
should be defeated by the defendant’s purchase. It has priority ; and if the 
defendant had no notice, it will not affect the plaintiff, who was not responsible 
for that. 

The appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ This was distinguishud in (1890) 13 All., 28.] 

[3 All. 91] 

The 24th December, 1885. 

Present : 

Mr. Justice Straight and Mr. Justice Tyrrell. 


Bhagwant Singh and another Plaintiffs 

versus 

Tej Kuar and others Defendants.’^ 


Civil Procedure Code, s. 13 — Res judicata. 

Two-thirds of a village were sold by T, P, and B. B was the widow of S, her name being 
recorded in respect of tjie proper ty formerly recorded in his [92] name, and what she 

• Second Appeal No. 72 of 1885, from a decree of A. F. Milletc, Esq., District Judge of 
Shahjahanpur, dated the 12th' No^^ember 1384:, affirming a decree of Maulvi Muhammad 
Idmail, Munsif of Bisauli, dated the 30th June 1884. 
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sold was his one-third share in the village, the other one-third being sold by T and P. Tho 
vendors having refused to give possession of the property, the purchasers sued them for 
possession of it and joined as defendants to the suit C, Z), and to whom belonged the 
remaining one-third share in the village. These latter persons contended, inter alia^ that 
the family was a joint one, and that B was not competent to alienate her deceased hueband*a 
share in the village. The Court decided that the family was joint. After B’s death, her 
daughter JET, whose name had been recorded in place of her mother's, made a usufructuary 
mortgage of another village in which her deceased father had formerly owned a share. A 
suit was brought by certain persons who had purchased the right in the same village of tha 
representatives in interest of C, Z), and ilZ, against K, her mortgagee, and their vendors, to 
set aside the mortgage and recover the interests which they had purchased. They contended 
that the family was joint, and that question whether it was joint or divided was ree 
judicata by reason of the decision in the former litigation. 

Heldt that the question whether the family was joint or divided had not, in the former 
suit, been determined among the defendants inter but simply as against tbe plaintiff, and 
could only be res judicata against him or parties claiming under the same title ; and the 
decree in that suit was therefore not binding against K in the hands of the present plaintiffs^ 
who were not the assignees of the plaintiff in the former suit, but of persons who were arrayed 
in it as defendants along with P, K's mother, and on the same side. 

Shadal Khan v. Amin-ullah KhaUy J. L. R., 4 All., 92, referred to by STRAIGHT, J., and 
distinguished by TYRRELL, J. JNarain Kuar v. Durjan Kuar^ I. L. R., 2 All., 738, referred 
to by straight, J. 

The following genealogical table is material to the question raised by this 
appeal : — 

Birum Singh. 


Tara Singh. Ram Singh. 

Bakbtawar Singh. 

I I 

I Harnarain Singh. Takht Singh. Bahadur Singh. 
Bal Kuar {xoidow). \ 

Pan Kuar (widow) Madi Singh. 

Tej Kuar (daughter). 

I I I 

Chandan Singh. Dharam Singh. Mohan Singh. Naubat Singh. Sardar Singh. 

Urarao Singh. 

Birum Singh died possessed of a number of villages, which, on his deaths 
devolved on his three sons, Baljit Singh, Tara Singh, and Bam Singh, in equal 
one-third shares. 

Bakhtawar Singh, son of Tara Singh, died in 1858, leaving a widow, Bal 
Kuar, whose name was recorded in respect of the £93] property recorded 
in her husband's name at the time of his death. On tbe 1st September 1862» 
Takht Singh, one of the sons of Bam Singh, Madi Singh, one of his grand- 
sons, Bal Kuar, and Pan Kuar, widow of Harnarain Singh, son of Bam Singh^ 
sold to one Bam Prasad and certain other persons two-thirds of one of the 
villages mentioned above, called Bisauli. The vendors having refused to give 
possession of the property, the purchasers sued them for possession of it. 
Chandan Singh, Dharam Singh, and Mohan Singh were made defendants to 
the suit after its institution. They contended, amongst other things, that 
Bal Kuar waslnot competent to alienate her deceased husband's one*third share 
in Bisauli, af.'the family was a joint one. Bal Kuar contended that the three 


Bal jib Singh. 

Khushal. 
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defendants named above were illegitioaate, and therefore not competent to 
challenge the sale. Takht Singh and Madi Singh contended that they were 
the heirs to Bakhfcawar’s share. The question whether the family was joint 
was decided by the Court* of First Instance in the affirmative, and this decision 
became final in 1868. 

• In 1880 Bal Kuar died, and on her death Tej Kuar’s name was recorded 
in respect of the property which had been recorded in Bakhtawar Singh’s 
name, and, after his death, in Bal Kuar's name. On the 2nd May 1881, Tej 
Kuar gave a usufructuary mortgage of one of the villages above mentioned to 
one Makund Earn. In August 1883, Umrao Singh, Naubat Singh, and Sardar 
Singh sold their interests in the 'same village. The purchasers brought the 
present suit against Tej Kuar, the heirs of the mortgagee, and their vendors, to 
set aside the mortgage by Tej Kuar and recover the interests which they had 
purchased. They alleged, inter alia^ that at the death of Bakhtawar Singh, 
the family was joint and his rights and interests had passed on his death to 
the surviving male members of the family, and contended that the question 
whether the family was joint or not was res judicata with reference to the 
decision in the former litigation. 

Both the lower Courts disallowed this contention. 

In second appeal by the plaintiffs they raised the same contention. 

Mr. T, Conlan and Pandit Ajudhia Nath, for the Appellant. 

^ [ 94 ] Babu Dwarka Nath Banarji, Pandit Bishamhar Nath, and Munshi 

ttanuman Piasad, for the Eespondents. 

Stpaight, J.--I am clearly of opinion that this appeal fails. The only 
plea pressed upon us by the learned counsel is the first, which invites us to 
disagree with the view of the learned Judge upon the point of res judicata. 
Assuming, though without conceding it, that Musammat Tej Kuar would be 
bound by a decree formerly obtained against her mother, Bal Kuar, in respect 
of the subject-matter of the present suit, such decree would only he binding 
in the hands of the person who obtained it, or of persons claiming under a title 
acquired from him. The plain tiffs-appellants before us are not the assignees 
of Bam Prasad, the plaintiff in the suit of 1868, who, it may bt) remarked, 
was unsuccessful in that litigation, but of Chandan and others, who were 
arrayed in it as defendants along with Bal Kuar and on the same side. In 
that proceeding the question whether the family was joint or divided was not 
determined among the defendants niter se, but simply as against the plaintiff ; 
and it could only be res judicata against him or parties claiming under the 
same title. My attention has been called to Shadal Khan v. Amin-ullah 
Khan, I.L.E., 4 All., 92. I can only say that if it was intended to lay down in 
that case that a decree in a suit makes all material questions raised therein 
res judicata as between the defendants to it, I must most respectfully but 
firmly express my dissent, which is only in accordance with the views express- 
ed by me as far back as 1880, in the case of Narain Kuar v. Durjan Kuar, 
I. L. E.. 2 All.. 738. 

This is the only point before us in second appeal, and such being my 
opinion with regard to it, the appeal must be dismissed, and is dismissed, 
with costs. 

Tyrrell, J. — I concur in dismissing this appeal with costs, and will only 
add that in the case of Shadal Khan v. Amin-ullah Khan, it was especially 
noted that the parties to the former suit were in appearance only, and not in 
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fiict, on fche oiaine ^iide of in the same array, but were, in fact* Oh opposite sides 
end oontiOversially maintaining opposite propositions on the issues under trial, 

' Appeal dtsntftssed. 

—— — 

NOTES. 

[Co^defendauts in a suit will not be affected by the judgment therein unless tber§ is a 
conflict of interest between them there or the disputes between them have been decided 
therein — (1900) 25 Bom , 74 ] 

[95] The 2nd January, 1886 
Present 

, Mr Justice Straight and Mr Justice Tyrrell 

Eaghubar Dayal and anofchei Plaintiffs 

% erms 

Budhu Lai . . Defendant ^ 

Mortgage — Bedemphon — Suit to redeem h? ought before expiration of term of 

mortgage, 

A mortgage-deed, dated the 15th March 1883, stipulated that the mortgagor would ** pay 
the interest every ^ear and the principal m ten jears,” that “ the principal shall be paid at 
the promised time, and the interest ever) year, ” and that upon failure by the mortgagor to 
pay the principil and interest at the stipulated period, the mortgagee should be at liberty 
to realize the debt from the mortgaged property and from the other property and against the 
person of the mortgagor The mortgagor instituted a suit for redemption on the 16th July 
1884. 

Held, upon a construction of the mortgage deed, bhit the advance by the mortgagee to 
* the mortgagor was for a period ot ton ) ear certain that the case was essentiall) one in 
which, looking to the merits of the matter between the parties, their obligations were mutual 
and reciprocal and there was nothing in the terms of the deed to take it out of the ordinary 
rules applicable to documt^nts of the kind , and that while on the one hand the mortgagee could 
not enforce bis rights during the period of ten >ears, on the other hand the mortgagor was 
not entitled, before that peiiod had expired to redeem the property Vad/u v. Vadju, I L.R., 
5 Bom , 22, loferied to 

The plaintiffs in bins suit, the purchasers of one of two houses mortgaged by 
one Janki Prasad, sued to ledeem the mortgage The defendant set up as a 
defence that the teim of the mortgage had not expired, and therefore the 
mortgage was not redeemable 

The material portion of the deed of mortgage, which was dated the 15th 
March 1883, was as follows — 

“1, Janki Prasad, do hereby declare that I have borrowed Rs. 200 of 
the Empress of India's com, half of which is Rs 100, with interest at the 
rate of Rb 2 per cent pei mensem, from Budhu Lai, m order to pay two 
instalments of mortgage-money due to Gopi Lai, and also to carry on my own 
business, and mortgage the two pucca built houses situate in Etawah, which 
are already hypothecated to Gopi Lai, promising to pay the interest every 
year, and the principal in ten years. The money has been received in this 

* Second Appeal No. 338 of 1885, from a decree of Maul vi Muhammad Abdul Baait 

Subordinate Judg^ of Mainpuri, dated the 16th December 1884, reversing a decree of 
HjfiiLtJi. Praflad. Minaif of Etawah dated the 81dt July 1684* 
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way :— Ba. 100 have been left with the oredlitor to pay the instalments due to 
Gopi Lai, and the remaining Rs. 100 have been t96j received in cash* The ^ 
agreement is that the principal shall be paid at the promised time, and the 
interest every year. In* any year in which the interest is not paid up, it shall 
be calculated and added as principal, and interest shall be charged thereon at 
the above rate till the date of payment ; and in this way every item of interest 
shall be calculated as principal, and interest shall be charged on the aggregate 
amount. If the principal, interest, and compound interest is not paid up at 
the stipulated period, then the creditor is l t liberty to realize his money from 
the houses mortgaged and from my other moveable and immoveable property 
and my person by bringing a suit. 1 will not transfer the property mortgaged 
until the payment of the debt. If I do, the transfer shall be null and void.” 

The suit was instituted on the 16bh July 1884. 

The Court of First Instance (Munsif of Etawah) held as follows on the 
question whether the mortgage was redeemable within the term of ten 
years : — ** It is true that the term faxed for the repayment ot the mortgage- 
money is ten years, but there is not a word m the mortgage-deed prohibiting 
or precluding the mortgagor from getting the property redeemed before that 
period. In the absence of a contract to the contrary, I see no reason why the 
mortgagor or the plaintifas should not be allowed to repay the debt and protect 
themselves from the future burden of the interest to be accumulated.” 

On appeal by the defendant the Lower Appellate Court (Subordinate Judge 
of Mainpuri) held that the mortgage was not redeemable within the term, 
observing as follows : — 

“ I think that the claim brought within the stipulated period of ten years is 
improper for the following reasons : — 

In the first place, the mortgage-deed has the words ‘ on a promise to pay 
the principal amount m ten years.’ It does not provide that the money shall 
be paid within ten years, but provides that it shall be paid in full ten years. 
Secondly, s* f^O, Act IV of 1882, provides that on the principal mortgage- 
money becoming payable, a mortgagor is at liberty to tender its payment at 
any time he likes and demand that the mortgage-deed should be returned to 
him if the mortgage is without possession, or that he [97] should be put in 
possession if the mortgage is accompanied by possession. Hence this section 
provides that payment shall be made after the money has become payable — 
that is, after the expiration of the term of the bond and not within it. Thirdly, 
in the precedent Vadju v. Vadju, I, L. R., 5 Bom., 22, the suit brought within 
the stipulated period was held to be unmaintainable. Although that mortgage 
was accompanied by possession, yet the principles laid down in the precedent 
are not inapplicable to this case. There are times fixed for redemption and 
foreclosure of mortgage. In this case also a redemption can be made and the 
mortgagee can obtain a decree and bring the property to auction sale at proper 
times. Fourthly, the suit is untenable also according to justice, because the 
creditor has lent his money for profit, i. e., to take interest for the stipulated 
period. His money is secure, and he will take compound interest. If his money 
be paid within the stipulated time, he will be deprived of the profit. Had it 
been the intention of the contracting parties that the money should be paid 
within the stipulated time, it would have been distinctly provided in the mort- 
gage-deed that if the mortgagor should pay the money within that time, it shall 
be taken. But the mortgage-deed contains no condition to this effect, nor do 
the words ‘ within the stipulated period * occur in it. Hence 1 find that the 
suit brought within the stipulated time is unraaintaipable.' 

The plaintiffs appealed to the High Court. 
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Muoshi Bamman Prasad and Pandit Nand Lai, for the Appellants; 

Pandit Sundar Lai, for the Bespondent. 

Straight, J. — In this case the plaintiffs-appelleints are the assignees of 
certain mortgagors under a mortgage- deed, dated the 15th March' 1883, of a 
house charged as security for the mortgage-debt, and the plaintiffs in this case 
sue for redemption of the mortgage and bring the money into court for that 
purpose. The plea of the defendant-respondent is, in effect and substance, 
that the suit is premature ; that the term of the mortgage was ten years, 
and that neither the plaintiff's nor their assignor was in a position, [983 under 
the terms of the instrument, to redeem the property before the ten years had 
expired. The Lower Appellate Court has adopted this view, and it is this 
decision of the Court which is impeached by the appeal before us. 

The primary question is, under the term of the instrument of the 16th 
March 1883, what was the time at which the principal money advanced on the 
mortgage was payable by the mortgagor to the mortgagee ? In other words, 
after what date would the mortgagee be able to enforce his rights under the 
mortgage-deed ? 

I have no doubt that the Lower Appellate Court was right in the construc- 
tion placed by it on the instrument of the 15th March 1883, that the advance 
of Rs. 200 by the mortgagee to the mortgagor was for a period of ten years 
certain, and that while, on the one hand, the mortgagee could not enforce his 
rights during that period, on the other hand the mortgagor was not entitled 
before that period had expired to redeem the property. It is essentially a case 
in which, looking to the merits of the matter between the parties, their obliga- 
tions were mutual and reciprocal ; and there is nothing in the terms of the deed 
to take it out of the ordinary rules applicable to documents of this nature. 
Moreover, in the deed itself it is provided that the principal money is to be paid 
“ at the promised time,” and that, in default of such payment, certain contin- 
gencies shall arise. Reading this expression with the rest of the language of the 
instrument, it is obvious that by “promised time” was meant a specific point 
of titne, and that was the period of ton years for which the mortgage was made. 
I may add that I entirely concur with the views of the learned Judges of the 
Bombay High Court expressed in Vadju v. Vadju, I. L. R,, 5 Bom., 22, with 
regard to the principles which should be applied to such matters, and to which 
expression had been given in ss, 60 and 61 of the Transfer of Property Act. 

The appeal must be dismissed with costs. 

Tyrrell, J. — I am of the same opinion. 

Appeal dismissed. 


NOTES. 

tTbegentjral principle that, in the absence of contract to the contrary, the right to 
redeem is co-extensive with the right to fore-close, has been embodied in the Transfer of 
Properly Act. 

So the earlier cases which held that the mortgagor may pay up the mortgage whenever 
he liked, are no longer Law. 

But see the following cases for the circumstances under which the mortgagor may be 
entitled to pay before the expiry of the time mentioned: — (1912)39 Cal., 828 : 15 Ind. 
Oas., 287 ; (1907) 29,Alh, 471. 

Soo also Oh-)fiC on Mort^aijcs^ IV th Ed. Voi. I , p. 230. 3 
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t99] CRIMINAL REVISION. 

The 15th January, 1886, 

Present : 

Mr. Justice Oldfield. 

Queen-Empress 

versus 

Jokhu and another. 


Public nuisance, repeating or continuing — Injunction by public servant not to 
repeat or continue nuisance— Act XLV oj 1860 {Penal Code), s, 291 — 
Criminal Procedure Code, ss. 131, 113, 144, sch. v. Form 20, 

To support a conviction under s. 291* of the Penal Code, there must be proof of an 
injunction to the accused individuallv against repeating or continuing the same particular 
public nuisance. It must be shown th it the person convicted had on some previous occasion 
committed the particular nuisance, had been enjoined not to repeat or continue it, and had 
repeated or continued it. 

The authority under which a Magistrate can order or enjoin a person against repeating 
or continuing a public nuisance is s. lldt of the Criminal Procedure Code, It is the infringe- 
ment of this order that is punishable under s. 291 of the Penal Code. What is contemplated 
is an order addressed to a particular person. 

A Magistrate’s powers to deal with public nuisances are contained in Chapters X and 
XI of the Criminal Procedure Code. Chapter XI is only properly applicable to temporary 
orders in urgent cases. It is only in such oases that an order may be made ex parte, and 
any exception is allowed to the general rule that it shall be directed to a particular individual. 
In such emergent cases an order may, under s. 144^ of the Code, be directed to the public 


* [Sec. 291 : — Whoever repeats or continues a public nuisance, having been enjoined 

^ . by any public servant who has lawful authority to issue such 

Continuance of nuisance 1* » . x . * x- l 

u injunction not to repeat to continue such nuisance, shall be 

after injunction to uiscon- p^^ished with simple imprisonment for a term which may extend 

to SIX months, or with fine, or with both.] 

f I Sec. 143 : — A District Magistrate or Sub-divisional Magistrate, or any other 
. i. U 4 . Magistrate empowered by the Local Government or the Dis- 

Magistrate may prohibit t^jct Magistrate in this behalf, may order any person not to 

inuance continue a public nuisance, as defined in the Indian 

of public nuisances. j 

t [Sec. 144 : — In cases whore, in the opinion of a District Magistrate, a Sub-divisional 
. , jMagistrate or of any other Magistrate specially empowered 

lower to issue or er the Local Government or the District Magistrate to act 
absolute at once in urgen this section, immediate prevention or speedy remedy 

eases of nuisance. desirable. 


such Magistrate may, by a written order stating the material facts of the case and 
served in manner provided by section 134, direct any person to abstain from a certain act or 
to take certain order with certain property in his possession, or under his management, 
if such Magistrate considers that such direction is likely to prevent, or tends to prevent, 
obstruction, annoyance or injury, or risk of obstruction, annoyance or injury, to any 
persons lawfully employed, or danger to human life, health or safety, or a not or an afiray. 

An order under this section may, in cases of emergency or in cases whore the circum* 
stances do not admit of the serving in due time of a notice upon the person against whom 
the order is directed, be passed cx pa/tc. 

An order under this section may bo directed to a particular individual, or to the public 
generally when frequenting or visting a particular place. 

Any Magistrate may rescind or alter any order made under this section by himself or 
any Magistrate subordinate to him or by his prodcccfesor in office. 

No order under this section sliall remain in lorcc lor more than two months from the 
making thereof ; unless, in casc.s ol danger to human life, health or safety, oi a likelihood 
of a riot or an afiray, the Local Goverimionl, by notification in the official Gazette, other- 
wise diroots*] 
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Wt/tlds pi^oylaib^, ttot apply to a problamatip^ ditbotp^ iiot, W 
fce^ttemtibg or yisititig a partioular place, but to a portioa of tlie comMa^* 

This was an application to the High Court for revision of htx order of 
Mr* P, Gray, Joint Magistrate of Allahabad, dated the 22nd October 1885^ 
convicting the petitioners, Jokhu and Oheti, of an offence under s. 291 of the 
Indian Penal Code, 


The 6rst ground of the application Was that “ the petitioners were not, 
within the meaning of s. 291 of the Penal Code, enjoined by any public servant 
to discontinue the public nuisance complained of.” 


The facts of the case are stated in the judgment of the Court. 

Mr. A. Strachey^ for the Petitioners. 

The Public Prosecutor (Mr. C. H. Hill), for the Crown. 

Oldfield, J.— It appears that the Magistrate received a petition on the 
16th September 1885, complaining of a nuisance caused by cultivators of 
fields in the pstibioners’ neighbourhood spreading nightsoil as manure on their 
fields. No one was named [100] in this petition ; and upon it the Magistrate 
issued a proclamation forbidding, in general terms, any person spreading 
nightsoil on his fields so as to cause disease or annoyance. 

The proclamation was issued on the 19bh September. On the 10th 
October, one AU Jan charged Jokhu, the petitioner, and another person who 
is not before this Court, with offences under ss. 278, 290 and 291, with 
reference bo spreading nightsoil on their fields* 

The Police were directed to send up the accused. They sent up Jokhu 
and Cheti, the petitioners now before this Court (the latter not being one of 
those whom Ali Jan had charged) ; and the Magistrate instituted a prosecution 
against them under s. 291, and convicted them of an offence under that section, 
and sentenced them to a fine of Rs. 25 each, or simple imprisonment for one 
month. A petition has been presented for revision, on the ground that no 
offence under s. 291 has been committed ; and in my opinion this is the case. 
Section 291 is as follows : — “ Whoever repeats or continues a public nuisance, 
having been enjoined by any public servant wtio has lawful authority bo issue 
such injunobion not to repeat or continue such nuisance, shall be punished with 
simple imprisonment for a term which may extend bo one month, or with fine, 
or with both.” 

To support a conviction, there must be proof of an injunction to the 
petitioners individually against repeating or continuing the same particular 
public nuisance. It must be shown that the person convicted had on some 
previous occasion committed the particular nuisance, had been enjoined not bo 
repeat or continue it, and had repeated or continued it. 

The authority under which a Magistrate can order or enjoin a person 
against repeating or continuing a public nuisance is s. 143 of the Criminal 
Procedure Code ; and it is the infringement of this order or injunction that is 
punishable under s. 291 of the Indian Penal Code ; and it is clear that what is 
conbeip plated is an order addressed to a particular person (see seh. V, 
Form 30). 

In the case before me, these requirements have not been fulfilled^ The only 
order of the Magistrate is contained in the proclamation addressed generally to 
the public at large. It sets out that some [101] persons not named, have 
bommittad a udisance by spreading nightsoil on their fields > and alioultivators 
axe Irova ftpreadiug night^oU 'fO, lip disease 01?/ 
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It is diflScult to see how any cultivator could take this order a$ 
necessarily applicable to himself. The act of using nightsoil as manure is not iti 
Itseii a public nuisance ; and each cultivator might suppose in his individual 
case that thp nightsoil he used would not cause disease or annoyance so as to 
be an infringement of the order. Section 291 contemplates a wilful breach of 
an order against repeating or continuing a public nuisance ; and the order must 
be bift)Ught home to the individual charged before he can be convicted under 
that section. 

I may add that the Magistrate had no authority for the procedure he 
adopted in issuing the proclamation. His powers to deal with public nuisances 
are contained in Chapters X and XI of the Criminal Procedure Code. 

The provisions of Chapter X confeempLite orders to be directed to, and 
served on persons individually, and that opportunity shall be given to show 
cause against the order ; and service of the order is to be made on the person 
against whom the order is made, if practicable, in the manner provided for 
service of summons ; and it is only if such order cannot be so served, that it 
may be notified by proclamation published in such manner as the Local Govern- 
ment may by rule direct (s. 134). 

It is only in emergent cases, to which Chapter XI applies, that an order 
may be made ex parte, and any exception is allowed to the general rule that it 
shall be directed to a particular individual. 

In such emergent cases the order, which is to be served in the manner 
provided by s, 134, may be directed to “ the public generally when frequenting 
or visiting a particular place" (s. 144), That is to say, an order may, under 
B. 144, be directed to the public generally, when frequenting or visiting a parti- 
cular place, to abstain from a certain act ; but this provision has no applica- 
bility to an order of the nature contained in the Magistrate's proclamation, 
which was directed to a portion of the community, and had no concern with 
the public generally, frequenting or visiting a particular place. 

[102] I notice this point as the Public Prosecutor referred to Chapter XI , 
and particularly this part of s. 144, to support the action of the Magistrate in 
issuing the proclamation. I may add that Chapter XI is only properly appli- 
cable to temporary orders in urgent cases , and the order here was not of a 
temporary character ; nor is there anything to show that the Magistrate con- 
sidered immediate action necessary under this Chapter. 

I have been asked by the Public Prosecutor to alter the conviction to one 
of an offence under s. 290, — committing a public nuisance — or other which the 
evidence may prove to have been committed. But this is not a case in which 
such action on the part of a Court of Bevision is desirable, assuming it to have 
the power. The petitioners were only put on their defence in respect of the 
charge under s. 291, and the case was tried summarily ; and there is no evidence 
on the record to which this Court can refer, so as to say that any offence has 
been committed ; and it is, moreover, undesirable to take up now a charge in 
respect of a public nuisance, which, if it was committed, is a thing of the past. 

The convictions and sentences are set aside, and the fines will be refunded. 

Convtcitons set aside. 
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FULL BENCH. 


The 20th January, 1886. • 

Present: 

Sib W. Comer Petheram, Kt.. Chief Justice, Mr. Justice Straihht, 
Mr. Justice Oldfield, Mr. Justice Brodhubst 
AND Mr, Justice Tyrrell. 


Karim Bakhsh Khari and others Defendants 

versus 

Phula Bibi. Plaintiff. 


Pre-emption — Wajib-ul-arz — Vendor and purchaser — Clause fixing price in 
' case of sale to a co-sharer — Sale to a stranger for higher price — Agreement 
running with land — Pre-emptor entitled to take property on payment of pfice 
fixed in wajib-ul-arz — Purchaser entitled to recover purchase-money. 

The wajib-ul-arz of a village contained a provision that any co-s^i^r desiring to sell 
his share should offer it to the other co-sharers before selling it to a stranger, and further, 
that, in case of sale to a co-sharer, the price to be paid [108] should be calculated in. propor- 
tion to the price for which a particular share had been sold in 1860. One of the ca^sharers* 
without first offering his share to the other co-sharers, sold it to a stranger, for a priOd higher 
than that which would be payable according to the above-mentioned provision. A' suit for 
pre-empiion was brought by a co-sharer against the vendor and the purchaser; and the 
plaintiff claimed the benefit of the salo upon payment of a sum calculated according to the 
condition of the wajib-ul-arz relating to sales between co-sharers. 

Held, by the Full Bench, that the condition of the wajib-ul-arz regarding theprio)^ 
paid for the share was still binding on the land, notwithstanding the sale ; that aoo-ebAlf|^ 
was entitled to purchase the share at the price agreed before it could be so^d to anyo^^ 
else, and, in case of sale to a stranger, could call on the vendor and the purchaser to han4 Wi 
over on payment of such price ; and that, if the stranger vendee had paid more than was 
payable according to the wajib-ul-arz, he was entitled to recover it from the vendor. 

Akbar Singh v. Juala Singh, Weekly Notes, 1885, p. ‘216, distinguished by TYRRELL, 

The plaintiff in this suit claimed to enforce the right of pre-emption in respect 
of the sale of a two annas share of a village called Baranpur. This share ha-d 
been sold by the defendant, Zahur Khan, a co-sharer, to the other defendants, 
strangers, the sale-deed being dated the 9th April 1883, and the price stated 
therein being Rs. 750. The suit was based on the wajib-ul-arz. That document 
provided that a co-sharer, before selling his share to a stranger, should offer 
it to his co-sharers ; and further, that the price to be paid, in ease of sale 
to a CO -sharer, should be calculated with reference to the price for which the 
share of one Karam Khan had been sold in 1860, which was Rs. 198. The 
plaintiff claimed the benefit of the sale upon payment of Rs. 148-8-0, the 
amount proportionate to the price of the share mentioned in the wajib-ttUarz 
as the standard of price in sales between the co-sharers of the village. The 
defendants-vendees pleaded {inter alia) that they were entitled to payment by 
t he pre-emptor of the p rice mentioned in the sale -deed, the same having b een 

* Ssooufi App^l No. 1344 of 1S84, from a decree of O. J. Nicholh, Bsq., Distriot 
Judge Ol AsamgSrh, dated the 15th August 1884, affirming a decree of l^i Soti Behari l^al, 
9Uhotdiuate iSTudgs of Aaamgarh, dated the 20th June 1S84. / 
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actually paid by them to the vendor, and that the conditions of the wajib-ul* 
<irz above referred to were not binding on them. 

Both the Court of ^irst Instance (Subordinate Judge of Azamgarh) and the 
Lower Appellate Court (District Judge of Azamgarh) decreed the plaintiff's 
claim, conditionally on payment by her of Rs. 148 8-0, that being the amount 
of .consideration payable according to the provisions of the toa^b-id-arz 
relating to sales between the co-sharers. 

[104] The defendants appealed to the High Court. The appeal came on for 
hearing before Petheram, C. J. and Rtraight, J., who made the following 
order of reference to the Full Bench : — 

“ The only plea pressed on us in this appeal is the third plea, which 
raises the following question, namely — Whether a condition of the wajib-ul~arz, 
such as is found in the present case relating to price, is binding upon the 
stranger-vendee without notice. According as this question is decided in the 
affirmative or the negative by the Full Bench, this appeal will be decided,” 

The question referred was altered by the Full Bench to read as follows: — 
Whether a condition of the wa}%h-iil-cvrz^ such as is found in the present 
case relating to price, is still binding on the land, notwithstanding the sale to 
the vendees.” 

Lala Juala Prasad, for the Appellants. 

Munshi Kashi Prasad, for the Respondent. 

Petherana, C.J. — I am of opinion that tho answer to this reference, as 
alten'd, should be in the affirmative. The facts of the case are, that by the 
loajtb-ul-arz of the village concerned it was agreed by the co-sbarers that, if 
any of them desired to sell his share, he should offer it to tho others before 
selling it to a stranger ; and also that the price of tho property, if sold to any 
of themselves, should bo so much a share. One of the co-sharers sold his 
share to strangers for a greater price than that mentioned in the wajib-ul-arz, 
A suit IS brought by another of the co-sharors against the vendor and against 
the purchasers, in whose possession tho share is , and the question arises 
whether, under the circumstances, the plaintiff is entitled to possession of 
the share on payment of the price agreed upon undei the wa}th-td~arz. I am of 
opinion that he is. 1 1 has always been considered — and this view has been acted 
upon — that agreements of this nature run with the ^and to this extent, that 
a co-sharer wishing to purchase, and to whom the property has nob been offered, 
can follow it in the hands of tho vendee, and get possession of it himself. If this 
is so, the agreement so far runs with the land , and if it does so to any extent, 
it must, in ray opinion, do so to the full extent of the agreement, — that 
is to say, a co-sharer is entitled to purchase at the [108] price agreed, before 
the property can be sold to any one else As soon, therefore, as a co-sharer 
finds that another co-sharer has sold his shaie, he can call on the vendor and 
the purchaser to hand it over, upon payment of the price which he agreed to 
pay to those who were parties to the agroemont. If the purchaser has paid 
more than was stipulated for in the agreement, he may get it back from the 
vendor. The pre-emptor can get the land under tho original contract, that is 
to say, upon payment to his co-sharer of tho price mentioned in the ivajih^ul- 
arz'y and the purchaser can recover the price which he paid, whatever it was, 
because the consideration has failed, and he has not got tho land. For these 
reasons, I am of opinion that the answer to the reference, as altered, must be in 
th6 affirmative, and that the appeal must consequently be dismissed with costs. 

Straight, J. — I am of the same opinion. 
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Oldfield. J.— I am of the same opinion. 

Brodhupst. J. — I am of the same opinion. 

Tyrrell, J. — I am of the same opinion. The ruling in A kbar Singh y. 
Juala Singh, Weekly Notes 1885, p. 216, is distinguisliable. The standard in 
this case is fixed and inflexible ; in that case it was only a practicable alter- 
native price to be adopted in the event of the selling and purchasing co-sha^ers 
being unable to agree together what the fair price should be. 


NOTES. 

£ See also (1889) 12 AIL, 234 F. B. ; (1888) 11 All., 257 ; (1904) 27 AIL, 12 ; 8 A. L. J., 830.1 
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The 22nd January, 1886, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Straight, 
Mr. Justice Oldfield, Mr. Justice Brodhurst and 
Mr. Justice Tyrrell. t 


Kaghunath Prasad plaintiff 

versus 

Jurawan Rai and another .Defendants.*^ 


Mortgage — First and second mortgages — Payment by purchaser of mortgaged pro- 
perty of first mortgage — Eight of second mortgagee to bring to salemortgaged 
property subject to the first mortgage. 

In 1874 a plot of land, No. Ill, which, in 1800, had been mortgaged to L, was with 
other property mortgaged to R. In 1878 the equity of redemption in plot No. Ill was 
purchased by J, who paid off the mortgage of 186G. R brought a suit against J, to bring to 
sale the whole of the property included in the mortgage of 1874. The Court of First Instance 
decreed the claim in part, exempting from the decree plot No. Ill, on the ground that the 
defendant, by reason of having purchased the equity of redemption in that plot and having paid 
off the mortgage [106] of 1866, stood in the position of a first mortgagee of that plot and hie 
mortgage had priority over the plaintiff’s mortgage of 1874. 

The Full Bench modified the decree of the Court of First Instance by inserting after the 
words “land No. Ill bo exempted from the hypothecation lien” the words “ in that property 
the interest of the plaintiff as second mortgagee only to be sold.” 

Per Oldfield, J., that the second mortgagee could not bring the land to sale so as to oust 
the first mortgagee, whose mortgage was usufructuary, and get rid of the first mortgage 
without satisfying it ; but that he had a right to sell such interest as he possessed as second 
mortgagee. 

Per STRAIGHT, 1,, that the plaintiff was entitled to bring to sale the property charged 
to him under his mortgage of 1874, subject to the rights existing in favour of the first 

♦ Appeal No. 6 of 1886, under s. 10, Letters Patent. 
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mortgagee of 1866 : in other words, that a purchaser at a sale in execution of the decree 
would have no further right thsCn a right to take the property subject to the right of the 
first mortgagee to possession of the property included in his instrument, and his other rights 
under that waatrument, so Idng as it enured. 

This was an appeal to the Full Court, under s. 10 of the Letters Patent, from 
a judgment of Oldfield, J., dated the 19th March 1885. The facts out of which 
the appeal arose were as follows : — Jurawan Singh and Daulat Kuar, co- 
sharers in a village called Chattardih, mortgaged a plot of land. No. Ill, 
situate in that village, to one Lachman Eai, in May 1866, for Rs. 401, the 
mortgage being a usufructuary one. Subsequently, on the 9th June 1874, the 
mortgagors executed a simple mortgage of their four annas share in the village, 
including plot No. Ill, toEaghunath Prasad. In June 1878, the mortgagors 
executed a deed of sale, in respect of plot No. Ill, in favour of Jurawan Eai 
and others, who paid off the mortgage of 1866 to Lachman Eai. In October 
1882, the second mortgagee, Eaghunath Prasad, sought to bring the four annas 
share to sale by enforcement of his mortgage of June 1874. 

The Court of First Instance (Munsif of Balia) decreed the claim in 
part, exempting from the decree plot No. Ill, on the ground that it had 
been purchased by Jurawan Eai and others, who had paid off Lachman’s 
mortgage of 1866, which had priority over the plaintiff’s mortgage of 1874, 
On appeal, the Subordinate Judge of Ghazipur observed as follows : 
— “ The prior mortgage, which is alleged to have been satisfied out of the sale- 
price paid by Jurawan Eai, Suhawan Eai and Musammat Jairi, ceased to exist 
on the day it was satisfied. The mortgage to the plaintiff continued [107] to 
exist even after the prior mortgage was extinguished. Besides, the purchasers, 
having purchased the property (land No. Ill) after it bad been mortgaged 
to the plaintiff, must be held to have purchased it subject to the mortgage 
to him, and he is therefore entitled to enforce his mortgage on it. The 
decision of the lower Court is modified, and this appeal decreed by enforcing 
the plaintiff’s mortgage on field No. Ill, with cosb of both Courts, and 
interest at the usual rate,” 

An appeal from this decree was preferred to the High Court, and came on 
for hearing before OLDFIELD and MaHMOOD, JJ. The judgments of the learned 
Judges will be found reported in I. L. E., 7 All., 569, and Weekly NoleSt 1885, 
p. 112. The learned Judges differed in opinion, OLDFIELD. J., holding that “ the 
prior mortgage was not extinguished, and that it afforded a defence against the 
claim seeking to bring the property to sale ; ” and that the decree of the Lower 
Appellate Court should be modified and that of the first Court restored ; and 
MahMOOD, j., holding that “ a puisne incumbrancer is not prevented by the 
mere fact of the existence of a prior mortgage from enforcing his security, so long 
as such enforcement does not clash with the rights secured by the prior mort- 
gage,” and that the appeal should be decreed, and the case remanded to the 
Lower Appellate Court for disposal under s. 562 of the Civil Procedure Code. 

The plaintiff' appealed to the Full Court from the judgment of OLDFIELD, J., 
under s, 10 of the Letters Patent. 

Mr. O. T, Spankie, for the Appellant. 

Munshi Sukh RaWf, for the Respondents. 

Petheram, C.J. — I am of opinion, after reading the judgments of the two 
learned Judges of the Division Bench, and looking into the facts of the case, 
that on the part’ of one. at all events, of those learned Judges, there was some 
misapprehension as to the real facts, and that, had it not been for that misap- 
prehension, no difference-of opinion could have arisen. Under these oircum- 
j^tances, I am of opinion that the proper mode of dealing with the matter is 
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alter the Munsif's order by inserting the words “ in that property the interest 
of the plaintiff as second mortgagee only to be sold after the words * land 
No. Ill be exempted from the hypothecation lien.” The order as amended 
will be returned to the first Court for execu- [ 108 ] tlon. As regards costs, 
the Munsif’s order will stand, but in i^eference to the proceedings subsequent 
to that order, there will be no order as to costs. 

Oldfield, J. —I desire only to add that the suit was brought by the res- 
pondent against the first mortgagee of three high as of land and in possession 
thereof, that mortgage being usufructuary ; and I understood, and still under- 
stand, that the object of the suit, which was brought by a second mortgagee 
holding a second mortgage on the same property, was to bring the land to 
sale so as to oust the first mortgagee and get rid of his mortgage without 
satisfying it. This, I am of opinion, he cannot do. I was therefore in 
favour of affirming the decision of the first Court, dismissing the suit. The 
second mortgagee has a right to sell such inteiesb as he possesses as second 
mortgagee, and in this view I see no objection to the form of the decree 
proposed by the learned Chief Justice. 

Straight, J. — I have consented to this form of decree, because it virtually 
represents the relief to which the plaintiff is entitled, namely, to bring to sale the 
property charged to him under liis mortgage of 1874, subject to the rights existing 
in favour of the first mortgagee of 1866. In other words, a purchaser at a sale in 
execution of this decree will have no further right than a right to take the 
property subject to the charge of the first mortgagee, that is, to the first mort- 
gagee’s right to possession of the property included in his instrument, and his 
other rights under that instrument, so long as it enures. 

Brodhurst, J. — I agree in the form of decree proposed by the learned 
Chief Justice. 

Tyrrell, J. — I also agree. 

NOTES. 

[ This case was referred to and approved in (1894) 2‘2 Cal., 38 ; (1891)13 All,, 432 ; (1890) 12 
All., 548 where it was held that the suit, in which the second incumbrancer denies or ignores 
the previous incumbrance and asks for a complete sale witout any reservation for the prior 
mortgage, must be dismissed, 

See also (1892) 16 Mad. 121 ; (1893) 17 Mad., 62 ; (1907) 29 All., 348.] 


[ 8 All. 109] 

The U3rd January, 1886. 

Pkesent : 

SiE W. Comer Petheram, Kt., Chief Justice, Mb. Justice Straight 
Mr. Justice Brodhurst, Mr. Justice Tyrrell and 
Mr. Justice Oldfield. 

J. K. Williams Petitioner 

versus 

T. A. Brown and others Opposite Parties."* 

Decree'- -Order dismissing a suit under Civil Procedure Code, 
s. 381 — Civil Procedure Code, s. 2 — Appeal. 

The definition of "decree” in s. 2 of the Civil Procedure Code means that where the 
proceeding of the Court finally disposes of the suit, so long as it remains upon the record, it 
is a "decree.” ^ 

^ Miscellaneous No. 218 of 1885. 
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[ 109 ] Held by the Pull Bench that an order passed under s. 881 • oi the Civil Pro- 
cedure Code, dismissing a suit for failure by the plaintiff to furnish security for costs as 
ordered, was the decree in the suit, and appealable as such, and consequently was not open 
to revision by the High Court under s. 622 of the Code. 

This was a reference to the Full Bench arising out of an application to the 
High Court to exercise its powers under s. 622 of the Civil Procedure Code. 
The facts of the case sufficiently appear from the order of reference by 
Straight, J., in which Brodhukst, J., concurred, which was as follows : — 

“ This is an application to revise an order of the Subordinate Judge of 
Agra, passed on the 5th June last, dismissing a suit brought by the petitioner 
for failure to find security for costs as ordered. The order of the Subordinate 
Judge professes to be passed under s. 381 of the Civil Procedure Code. 

“ By way of preliminary objection to our entertaining this application for 
revision, Babu Baroda Prasad for the opposite party submits that the order 
of the Subordinate Judge, which is now impeached, constituted a decree ; that, 
being a decree, it was open to appeal ; and that, therefore, the condition 
precedent required by s. 622 is absent, and the application cannot be 
entertained. 

“ In reply to this contention, Mr. Howard submits that it is impossible, 
Jooking to the definition of the term ‘ decree ’in s. 2 of the Civil Procedure 
Code, to contend that the dismissal of a suit under s. 381 for default in finding 
security for costs is an adjudication upon a right claimed in a Civil Court by 
a party bringing a suit therein. He frankly concedes that there is a ruling of 
this Court in Siraj-ul-huj v. Khadim Husain, I. L. K., 5 All., 380, decided by 
my brothers OLDFIELD and Bkodhurst, JJ., which is adverse to the position 
he is asserting ; but he has also called our attention to a ruling by my brothers 
Oldfield and Mahmood, JJ., in Dianat-xd-lah Beg v. Wajid Ah Shah, Weekly 
Notes, 1884, p. 154, which favours his view. The question therefore appears 
to be one as to which there is some doubt; and speaking for myself, I 
shoula, with great deference to my brothers OLDFIELD and Brodhurst, hesitate 
about following the ruling of theirs above referred to. It certainly does appear 
to me to be a strong thing to hold that where a plaintiff, having been required 
[no] to find security for costs, fails to do so, and his suit is dismissed even 
before any statement of defence has been put in or issues have been fixed, such 
dismissal constitutes a decree within the meaning of s. 2 of the Civil Procedure 
Code, and amounts to an adjudication upon the rights alleged by him in his 
plaint, in respect of which he seeks relief. 

“ Under the circumstances, it seems to me that this preliminary question 
should be referred to the Full Bench for determination. I do order that it be 
so referred.” 

Mr. J. E. Hotoard and Mr. G. Boss Alston, for the Petitioner. 

Mr. G. Boss Alston, for the Petitioner. — The order of the Subordinate 
Judge dismissing the suit under s. 381 of the Code was not a decree ** within 
the definition contained in s. 2 ; it was therefore not appealable under s. 540, 
and the plaintiff's only remedy is by way of revision under s. 622. By s. 2, 
a “ decree ” is “ the formal expression of an adjudication upon any right claimed 
or defence set up in a Civil Court but the right adjudicated upon in the order 
under s. 381 is the plaintiff’s right to sue, and not the right which he claims 
in the suit. The provision in Act VIII of 1859 analogous to s. 381 of the 

♦ [Sec. 881 : — In the event of such security not being furnished within the time so 
* fixed, the Court shall dismiss the suit unless the plaintiR 

Effect of failure to fur- .plaintiffs be permitted to withdraw therefrom under the 
nish security. provisions of section 373,3 
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* 

present Oode was s. 35, and the words used in s. 36 wore '* order rejecting the 
plaint.’* If these words had been used in s. 381 of Act XIV of 1882, then, 
with reference to the latter portion of the definition of ** decree ” in s. 2, the 
proceeding would have been a decree ; but the words in fact used. are ** dismiss 
the suit,” and by substituting these for the words “ rejecting the plaint, ” 
the Legislature must have intended that the order under s. 381 should not be 
regarded as a decree. Again, in s. 371 of the present Code, the dismissal of a 
suit on failure of a bankrupt plaintiff’s assignee to give security for the costs of 
the suit, is called an “order” and not a “decree.” The provisions of this 
section are analogous to those of s. 381 ; and theomission of orders passed under 
s. 381 from the orders enumerated as appealable under s. 588 must be regarded 
as accidental. Again, with reference to ss. 205 and 206, there can be no “ decree ” 
where there is no judgment, and where a suit is dismissed under s. 381 
without any adjudication upon the matters in issue between the parties, there 
can be no “judgment” in the sense described in s. 203. 

[ill] Babu Baroda Prasad Ghose^ for the Opposite Parties, was not called 
on to reply. 

Petheram, C.J. — I am of opinion that the order under consideration was 
a “ decree ” within the definition of that term contained in s. 2 of the 
Civil Procedure Code. The plaintiff took the steps necessary to initiate his 
claim against the defendant, and filed his plaint. The defendant then made 
an application under the Code that the plaintiff be ordered to find security for 
costs, and accordingly an order tc that effect was passed, which, upon the face 
of it, contained a provision that if security were not furnished within a certain 
time the suit should be dismissed. The security was not furnished within the 
time allowed ; and thereupon a proceeding was drawn up, the effect of which 
was to dismiss the suit. The question before us is, whether this proceeding 
was the decree in the suit or whether it was a mere order. The definition of 
“ decree ” in s. 2 of the Oode means that where the proceeding of the Court 
finally disposes of the suit, so long as it remains upon the record, it is a decree ; 
and it is impossible to contend that so long as this proceeding remained upon 
the record, the suit was not disposed of. I am therefore of opinion that the 
order in question was the decree in the suit, and was therefore appealable as a 
decree, and consequently is not open to revision by this Court under s. 622 of 
the Code. IMy answer to the question referred to the Pull Bench is, that the 
order dismissing the suit for failure by the plaintiff to find security for costs as 
ordered, was a “ decree. ” 

Straight, Oldfield, Brodhurst, and Tyrrell, JJ., concurred. 

NOTES. ^ 

[ Following thib case it was hold in (1894) 19 Bom., 307 that an order dismissing a suit 
under s, 136 G. P, C. (1883) was a decree. 

Butin (1895) 18 All., 101 F. B., this case was distinguished and it was held there that 
an order rejecting an appeal under s. 549 C. P. C. is neither an order nor a decree.] 
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The 27th January, 1S86, 

Present : 

Sir W. Comer Peteeram, Kt,. Chief Justice. Mr. Justice Straight, 
Mr. Justice Brodhurst, Mr. Justice Tyrreeij, and Mr. 

Justice Oldfield. 

Badami Kuar Petitioner 

versus 

Dinu Rai and others Opposite parties.* 

High Court's powers of revision — Civil Procedure Code, s. 622 — 

“ Jurisdiction " — “ Illegality " — " Material irregularity, ” 

A suit was instituted in the Court of a Munsif to recover from the defendants a sum of 
Bb. 49, being the amount due under a bond and which the plaintiff alleged had been re- 
covered on her account by one of the defendants from the [118] obligor. The Munsif, being 
of opinion that the determination of the plaintiff's right to the bond involved the question 
of her heirship to the estate of a certain deceased person, and that consequently the case 
before him raised a question affecting the title to property exceeding Hs. 1,000 in value, held 
that he had no jurisdiction to entertain the suit, and accordingly returned the plaint for 
presentation to the proper Court under s. 57 of the Civil Procedure Code. 

Held, by the Full Bench, that the Munsif had acted upon an erroneous view, as the only 
subject-matter of the suit was the Bs. 49 ; that he had consequently failed to exorcise a 
jurisdiction vested in him, and the High Court was therefore competent to revise his order 
under s. 622 of the Civil Procedure Code. 

The result of Amir Hasan v. Sheo Daksh Singh, I, L. R., 11 Cal. 6, and Magni Bam v. 
Jiwa Lai, 1. L. R.,7 All, 336, is that the questions to which s. 622 of the Civil Procedure 
Code applies are questions of j-irisdiotion only. The meaning of the decision of the Privy 
Council in the former case is that, if the Court has jurisdiction to hear and determine a suit, 
it has jurisdiction to hear and determine all questions which arise in it, either of fact or law, 
and that the High Court has no jurisdiction under s. 622 to inquire into the correctness of 
its view of the law, or the soundness of its finding^ as to f.icts ; but that, when no appeal is 
provided, its decision on questions of both kinds is final. 

Per straight and TYRRELL, JJ.— Clauses (a) and (6) of s.584, specifying the grounds 
on which a second appeal lies to the High Court, embody what s. 62i4 refers to in the word 
“illegally ; ” that is to say, to case'^ where the Court bolow has, in the exorcise of its juris- 
diction, come to a decision which is contrary to some speciaed law or usage having the force 
of law, or failed to determine sorao material issue of law or usage. Clause (c) of s. 684 
indicates the meaning of the words “ material irregularity ” in s. 622, i.e., some material 
irregularity in procedure, “ which may possibly have produced error or defect in the decision 
of the case upon the merits. ” Maulvi Muhainmad v, Syed Husain, I. L. R., 3 All. 203, 
referred to. 

This waa an application to the High Court to exercise its powers under 
s. 622 of the Civil Procedure Code. The record having been called for, the 
application came on for hearing before STRAIGHT and TYRRELL, JJ., who made 
the following ORDER OP reference to the Full Bench : — 

“ In this case the petitioner before us sued, inter alia, to recover from the 
defendants a sum of Bs. 49-11-6, being the amount due under a bond, which 
she alleged had been recovered on her account by Sheodin Bam, defendant, 
from the obligors of the bond. The Munsif before whom the case came, was 

* ApplicatTnn No. 63 of 1885. for revision under s. 622 of the Civil Procedure Code. 
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of opinion that the determination of the plaintiff^s right to the bond, in 
respect of which the said defendant had recovered the money claimed, involved 
the question of her heirship to the estate of Ganga Bishan, and there- 
[1131 fore the case before him raised a question affecting the title, to property 
exceeding Rs. 1,000 in value. He therefore returned the plaint for presenta- 
tion to the proper Court, under s. 57 of the Code.” 

“ The petition for revision before us takes up the position that the' order 
of the Munsif, upheld by the Judge, is open to revision under s. 622 of the 
Code, by reason of the Munsif, in erroneously returning the plaint to be 
presented in a proper Court, having failed to exercise a jurisdiction vested in 
him by law, within the meaning of s. 622 of the Civil Procedure Code. We 
refer to the Pull Bench the question whether, under the above circumstances, 
and with reference to the Privy Council case of Amir Hasan Khan v. Sheo 
Bakhsh Singh, I. L. R., 11 Cal., 6, the provisions of s. 622 are applicable.” 

Pandit Sundar Lai, for the Petitioner. 

Babu Sital Prasad Chatiarji, for the Opposite Party. 

Petheram, C. J. — I am of opinion that the question in this case must be 
answered in the affirmative. Section 20 of the Bengal Civil Courts Act enacts 
that the jurisdiction of the Munsif shall extend to suits in which the value of 
the subject-matter of the dispute does not exceed Rs. 1,000. The Munsif has 
held that he had no jurisdiction in this case, because the title to a larger sum 
than Rs. 1,000 was involved in the question whether the plaintiff was entitled 
to recover the sum of Rs. 49, for which alone the action was brought. I think 
that he was wrong in this view, as the only subject-matter in this suit was 
the Rs. 49, and that the Munsif consequently failed to exercise a jurisdiction 
vested in him, and that the record may be called for by this Court in revision. 
The section has been considered by the Privy Council in the case of .4 mir 
Hasan v. Sheo Bakhsh Singh, I. L. R., 13 Cal. 6, and the Pull Bench of this 
Court in the case of Magni Eamy. Jiwa Lai, I L.R., 7 AIL, 336, and the result 
of those cases in my opinion is that the questions to which s. 622 applies, are 
questions of jurisdiction only. To make my meaning plain, I understand the 
Privy Council to mean that if the Court has jurisdiction to hear and determine 
a suit, it has jurisdiction to hear and determine all questions w^hich arise in it, 
either of fact or of law, and that the High Court has no jurisdiction under 
s. [114] 622 to inquire into the correctness of its view of the law, or the sound- 
ness of its findings as to facts ; but that when no appeal is provided, its 
decision on questions of both kinds is final. 

Straight, J . — J desire, in the first place, to say that 1 concur in the view 
expressed by the learned Chief Justice as regards the particular case referred. 
In the second place, I accede to the interpretation lie has placed on the rtlling 
of their Lordships of the Privy Council ; and the reason I do so is, because it 
is most undesirable that, upon a question of practice of this kind, there should 
be a difference of opinion. I therefore surrender my own views in deference 
to the rest of the Court. But while doing so, I desire to make a few obser- 
vations, because I was the Judge who wrote the judgment in the original Pull 
Bench decision of the Court on this subject in Maidui Muhammad v. Syed 
Husain, I. L. R., 3 AIL, 203 ; and I am anxious briefly to repeat here the rea- 
sons upon which that judgment proceeded. As the section relating to this 
Courtis powers of revision was originally drafted in Act X of 1877, it stood 
without the words in the present Code which have led to so much discussion; 
and there can be no doubt that at that time the jurisdiction of this Court 
depended purely on the question whether the Court below had improperly 
exercised itj jurisdiction, or improperly refused to exercise it. In Act XII of 
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1879, amendiDg Act X of 1877, the words **in the exercise of its jurisdiction 
illegally or with material irregularity ” were introduced; and I presume that 
they were introduced with meaning and intention, and were intended to have 
some effect and operation.* In order to ascertain what that meaning and inten- 
tion was, it is necessary to look into the Code to see if it can be ascertained 
what was meant by the words “illegally** and “material irregularity.** Now 
in 8. *684, which specifies the grounds on which a second appeal lies to the 
High Court, I find what appears to me to supply a reasonable inter- 
pretation for these words. The section sets forth that no second appeal 
shall lie, except on the following grounds, namely, — “ (a) the decision 
being contrary to some specified law or usage having the force of law ; 
(b) the decision having failed to determine some material issue of law 
or usage having the force of law.” Taking these two clauses together, they 
appear to toe to embody what s. 622 refers to in the word “illegally ;*’ 
that is to say, to' cases where the Court below has, in the exercise of its 
jurisdiction, come to a decision which is contrary to some specified law or 
usage having the force of law, or failed to determine some material issue of law 
or usage. Then, with reference to the words “ material irregularity '* in s. 622 
cl. (c) of s. 684 indicates their meaning thus : — “ A substantial error or defect 
in the procedure as prescribed by this Code or any other law, which may 
possibly have produced ei’ror or defect in the decision of the case upon the 
merits.** In other words, I construe the words “ material irregularity ** to 
mean some material irregularity in procedure “ which may possibly have 
produced error or defect in the decision of the case upon the merits.*' As an 
jillustration of my meaning I will put two cases. A Munsif who is seised of a 
suit below Bs. 500 in value, directs, in execution of the decree in the suit, that 
the tools of the judgment-debtor be sold. In such a case, an appeal would lie 
to the Judge ; but there would be no second appeal to this Court. Here the 
Munsif makes an order which is contrary to law. because it is forbidden under 
s. 266 of the Code, and so he acts illegally. Again, a Munsif who has dis- 
missed a suit ex parte entertains an application under s. 108 of the Code , and, 
without notice to the other side, oiders that the suit bo replaced upon his file 
and tried. This action on his part is a material irregularity in procedure, 
because it contravenes the directions of s. 109 to the effect that no such order 
shall be made without notice to the other side. These two instances appear to 
me to be such as the “illegality ” and “material irregularity” of s. 622 
contemplate. 

I need only add that, in my opinion, if there is one power which it is of 
the first importance that this Court should possess, it is the power of sending 
for Jiha record in civil cases where no appeal lies. Experience shows that in a 
very great many such cases grave illegalities and material irregularities do 
occur in the proceedings of the Courts below , and it is essential that in such 
cases the High Court should have the power of interference. 

Oldfield, J.— I concur in the answer proposed by the learned Chief Justice. 

Brodhurst, J. — I entirely concur in the conclusions arrived at by the 
learned Chief Justice with reference to the decision of [ 118 ] the Privy Council 
in the case of Amir Hasan Khan v. Sheo Bakhsh Singhs I. L. K., 11 Cal., 6. 

TyvvM, J. — I concur in every word tliat has fallen Irom my brother 
StBaiGHT upon this matter. 

NOTES. 

C I. EEV18I0M1L POVERS 

1* With regard to questions of juttadictton • — 

(a) Mnor 0/ Itm, no ground (1902) 1903 A. W. N., 12 ; 7 C. W. N„ 546 : SO Cal., 

i 
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897 ; (1910) U 0. W. N., 703 ; (1904) 98 Bom., 468 ; (1908) 96 All., 609 F. B., ; 
17 0. W* JDJ. 50f« 

(&) Error of law on the question jurtsdtction See (1912) 24 M. L. J., 112 ; 18 1* p*i 
656 F. B. ; (1918) 24 M. L. J., 206 , 1913 M. W. N., 101. and other cam oitad 


therein. • ^ , . , ■ « 

2. With regard to Material (1886) 18 Oal., 226 (application of section oi 

the code not applicable to the case) ; (1886) 9 All , 104 F. B ; (1904) 7 Bom. Xi. R., 12 (when 
the proper isbue in the case was not decided). 

11. EXTENSION OF APPLICATION. 

S. 622 (=BsS. 122 O.P 0. 1908) is applicable to interlocutory orders also ; — (1887) 14 Cal., 
768 ; (1914) 26 I. 0 , 207 (All) ] 


[ 8 All. 116 ] 

APPELLATE CIVIL 

The 1st February, 1886, 

Present : 

Mb. Justice Straight and Mr. Justice Tyrrell. 

Kan]i Mai and others Judgment-debtors 

versus 

Bibi Sailo Decree- bolder. 

Execution of decree — Sale of immoveable property — Error %n proclamation 
of sale as to incumbrance to which property was liable — Civil 
Piocedur( Code, ss, 811, 812. 

In a sale of immoveable property m execution of a decree, the proclamation of sale 
notified that the decree-holder held two charges on the property, aggregating about 
Ra, 1,000. There was in fact one charge only, amounting to about Rs. 800. 

Held that the error in the proclamation of sale amounted to such an irregularity in 
publishing the sale and putting up the propeity to the biddings of the public as must have 
mateiiall} marred the fairness of the auction and aSectod the price, and that the sale must 
therefore be set aside, on the ground of material irregularity in publishing and conducting it. 

This was an appeal from an order of the Munsif of Moradabad City, dated the 
7th September 1885, refusing to set aside a sale of immoveable property in 
execution of a decree The facts of the case are sufficiently stated in the 
judgment of the Court. 

Babu Batan Chand, for the Appellants (Judgment-debtors). 

Munsbi Hanuman Prasad and Babu Baroda Prasad Ohose, for the 
Respondent (Dec i oe-holdei) 

Straight and Tyrrell JJ. — This is an appeal by a judgment-debtor, 
whose masonry bouse has been sold at auction and bought by the decree-holder 
for a sum of Bs. 552 Material irregularity in publishing and conducting the 
sale, with consequent depreciation in price, is alleged We need not go into 
the question as to the conduct of the sale, whether it was held at the time 
notified oi not Foi we are of opinion that there was admittedly such an 
irregularity in publishing the sale and putting up the property to the biddings 
of the public as must have materially marred the fairness of the auction 

and affected the price. It was notified that the decree -holder held two charges 
on the property, aggregating about Rs. 1,000, but, in tact, there was one charge 
only, and that about Rs. 800. Now this fact must have been known to the 

* Fintt Appeal No. 148 of 1885, from on order of Maulvi Muhammad Ezad Bakhsb, 
Mutiail uf Moradabad City, dated the 7th September 1885. 
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i36or^*hoIdcir who beoatoa. the purohaset i and it is alnaost a neoessaty conse* 
(^banoa that, assuming tha house to be worth, as the Court below tboughti 
Bs. 1,500, and it fetched Es. 662 only, it would have commanded a higher price 
if the public had known, ks the decree-holder did, that it was charged with 
Bs. 800 only. 

We allow the appeal, set aside the sale, and direct that it be held anew, 
in tlie event of the decree not being in the meantime otherwise satisfied 
according to law. 

The appellants will have the costs of this appeal. 

Appeal allowed. 


[8 AIL 117] 

The 1st February, 1886. 

Pbesent : 

Mr. Justice Straight and Mr. Justice TYRREtib. 


Gudri Lai and another Plaintiffs 

versus 

Jagannath Bam Defendant.'*' 


jurisdiction — Place of suing — Suit for sale of mortgaged property — 

Civil Procedure Code, ss. 20. 

In 1879 B gave J a bond containing a simple mortgage of immoveable property. Sub- 
sequently B and P jointly gave D a bond containing a simple mortgage of the same property, 
In 1881 D obtained a decree for the sale of the property under his mortgage, and it was 
put up for sale and purchased by the plaintiffs . In 1882 J obtained a decree in the Court of 
the Munsif of G (within the local limits of whoso jurisdiction the property was not situated), 
for enforcement of his mortgage bond by sale of the property. The plaintiffs objected to 
the sale, and, their objection having bee'n disallowed, brought a suit for cancellation of J*s 
decree, so far as it ordered the sale. 

Held, that Ts decree could only be regarded as a simple money decree, because, as shown 
by 8. 16 of the Civil Procedure Code, the Munsif had no power under the law to direct 
enforcement of hypothecation against immoveable property situate beyond the local limits 
of his jurisdiction ; and neither the proviso to s. 16 nor s. 20 t of ^he Code met the circum- 


Power to stay proceed- 
ings where all defendants 
do not reside within juris- 
diction. 


stances. 

* Second Appeal No. 211 of 1885, from a decree of Rai Raghunath Sahai, Subordinate 
Judge of Gorakhpur, dated the 17th November 1884, affirming the decree of Maulvi Azizul 
Rahman, Munsif of Bansgaon, dated the 17th May 1884. 

tr Sec 20 • a suit which may be instituted in more than one Court is instituted in a 

* Court within the local limits of whose jurisdiction the defen- 

dant or all the defendants does not or do not actually and 
voluntarily reside, or carry on business, or personally work for 
gain, the defendant or any defendant may, after giving notice 
in writing to the other parties of his intention to apply to tha 

Court to stay proceedings, apply to the Court accordingly ; a-cjai,* 

and if the Court after hearing such of the parties as desire to be heard, is satisned that 
iMtice is more likej'y to be done by the suit being instituted in some other Court it may 
stay proceedings either finally or till further order, and make such order as it thinks fit as to 

the costs already incurred by the parties or any of them. i -.i. 

In suoh case, if the plaintiff so requires, the Court shall return the plaint with an 

endorsement thereon of tho order staying proceedings. i. ,, i, i. 4 .x. i- . 

Every such application shall be made at the earliest 
Application when to be pogsiblo opportunity, and in all oases before the issues are 
made. settled ; and any defendant not ao applying shall be deemed to 

have aoquiofloed in the inetitution of the suit.] 
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litunttfcmi' ibat ih« ^iainiafiil tmewntitted bi ^bib i^ti' to baW U d^tod that 
was a simple mo&ey^deoree only, on the basis ol which no prooess in Execution obnl^ 
issue in respect of the property in dispute to oust the plaintiffs* possession from any part 
ol4t. 

Cii83 The plaintiffs in this suit claimed the cancellation of a decreer 
dated the 9tb September 1882, in so far as it ordered the sale of a certain 
garden. It appeared that on the 4th April 1879, Earn Tahal, one of the 
defendants, gave one Jagannath Bam a bond containing a simple mortgage of 
a garden situated within the local limits of the Munsif of Bansgaon, in the 
Gorakhpur district, which belonged to Bam Tahal and his brother Prag Bam 
jointly, in equal moieties. On the 16th September 1879, Bam Tahal and 
Prag Bam jointly gave one Durga Dayal a bond also containing a simple 
mortgage of the same garden. On the 10th May 1881, Durga Dayal obtained 
a decree for the sale of the mortgaged property ; and it was put up for sale, 
and was purchased by the plaintiffs in the present suit, sons of Durga Dayal. 
On the 9th September 1882, Jagannath Bam having sued in the Oourt of the 
City Munsif of Gorakhpur (within the local limits of whose jurisdiction the 
garden was not situated), to enforce his mortgage-bond, obtained a decree in 
that suit for, inter alia, the sale of the garden. The plaintiffs in this suit 
objected to the re-sale of the property ; and their objections were disallowed. 
They then brought this suit against Jagannath, Bam Talial, and Prag Bam in 
the Court of the Munsif of Bansgaon. Their claim was based on the ground, 
amongst others, that the decree of the City Munsif of Gorakhpur, so far as it 
ordered the sale of the property, was made without jurisdiction, the property 
not being situated within the local limits of his jurisdiction. The Court of 
First Instance disallowed this contention, but gave the plaintiffs a decree in 
respect of Prag Barn's moiety of the property, on the ground that Earn Tahal 
was not competent to mortgage the same, dismissing the suit so far as the 
moiety of Bam Tahal was concerned. The plaintiffs appealed ; and the Lower 
Appellate Court (Subordinate Judge of Gorakhpur) affirmed the decree of the 
first Court. 

The plaintiffs in second appeal contended again that the decree of the 
City Munsif of Gorakhpur, so far as it ordered the sale of the property, was 
made without jurisdiction, and was therefore so far void. 

Munshi Kashi Prasad, for the Appellants. 

Munshi Banuman Prasad, for the Eespondent (Jagannath Bam). 

[119] Straight and Tyrrell, JJ. — We are of opinion that the lower 
Courts have taken a wrong view in dismissing that part of the suit which relates 
to the share of Ram Tahal. The plaintiffs are the purchasers of the whole 
property at a sale in execution of a decree obtained by their father, Durga 
Dayal, against Bam Tahal and Prag, and their purchase took place on the 
3rd January 1884. No doubt at that time the defendant-respondent, Jagan- 
nath Ram, had a charge on the property by reason of the bond which was given 
him by Ram Tahal on the 4th April 1879 ; and on the basis of this bond ha 
had obtained a decree from the City Munsif of Gorakhpur on the 9bh September 
1882. Now, of course, if the City Munsif of Gorakhpur had power to pass a 
decree on the basis of Jagannath Barn’s bond, and so to enable Jagannath Bam 
to enfope the decree by selling Bam TahaFs share in the grove in Bansgaon, 
the plaintiffs could not maintain the present suit, because, not only was the 
charge of Jagannath Earn prior to their own, but a decree upon the bond 
bad been obtained by him before the plaintiffs had purchased the whole 
grove. Unfortunately for the defendant-respondent, Jagannath Ram, 
Jjis decree on the bond given by Ram Tahal in April 1879, oa)n only be 



., 

immo^eafeW soopwciy tHiaiW beyond Ibi lo^ limito of hh laSr 

of ». 16 of Promote Code. Wo do not think that thoprovioo to that 

section alters the position ; and we dissent altogether from the remark of the 
Bub(ft^diiiate Judge, that s. 20 of the Civil Procedure Code meets the oiroum- 
stanoes* Our conclusion accordingly is, that the plainbiffs are entitled in this suit 
to have it declared that the decree in favour of the defendant-respondent upon 
the bond given to him by Bam Tahal was only a simple money-decree, and 
that, on the basis of that decree, no process in execution could issue in respect 
of the grove to oust the plaintiffs’ possession from any part of it. Whether 
or not the respondent can institute proceedings in any Court for enforcement 
of his lien, we are not concerned to discuss. The appeal is decreed with costs, 
and the decrees of the lower Courts modified by decreeing the plaintiffs* claim 
with costs in all Courts. 

Appeal allowed. 


NOTES. 

[ This case was followed in (1896) 17 Bom., 670. 3 


[120] APPELLATE CRIMINAL. 

The 2Ut December, 1886, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice. 

Quedn-Empress 

versus 

Imdad Khan. 

Criminal breach of trust — "Master and servant — Servant entrusted with 
moneys for paymerit to tradesman of account settled by master for a 
specific sum — Gratuity by tradesman to servant — Bight of master 
to benefit of gratuity — Act XLV of 1860 {Penal Code), ss, 405, 

409 — Powers of Appellate Court to alter finding of Court of 
First Listance— Criminal Procedure Code, s. 423 — 

Accomplice— Evidence — Corroboration, 

Whore a master entrusts his servant with money for the payment of an open account, 
i* 0 ., an account of which the items have never been checked or settled, and the tradesman 
makes the servant a present, and the transaction amounts to a taxation of the bill and a 
reduotiori of the price by the servant, the latter obtains the reduction for his master’s benefit, 
the money in his hands always remains the master’s property, and, if ho appropriates it. be 
eommits criminal breach of trust. But where the master himself has settled the account 
with the tradesman for a specific sum. ^'Ud sends the servant with the money, and the 
lervant, after making the payment, accepts a present from the tradesman, in that case the 
setVatit does not commit criminal breaoh of trust, inasmuch as the money is given to him 
by a person whom he believes to have a right to give it, though it may be that, according to 
the equitable doctrines of the Court of Chancery, he is bound to account to the master 
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lor the money, Tiay*8 CasB [In re Canadian Oil Works Corporafiont L.B,, 10 Oh. App.* 1^98] 
referred to. 

Where the Court of Session had tried, oonvioted, and sentenced an accused person 
under s. 409 of the Penal Code, and the High Court was of opinion that the opnviotion wai 
not sustainable under that section, the Court refused to alter the finding under s. 428 of the 
Criminal Procedure Code, to a conviction for some other offence for which the accused bad 
not been charged or tried, * 

Observations on the necessity of requiring coroboration, in material particulars, of the 
evidence of an accomplice. Empress v. Bam Saran, Weekly Notes, 1885, p. 811, referred to. 

This was an appeal from an order of Mr. F. E. Elliot, Sessions Judge of Alla* 
babad, dated the 19tb January 1885, convicting the appellant, under s. 409 of 
the Penal Code, upon two charges of criminal breach of trust as a public servant, 
and upon three other charges, under s. 50 of the Post Office Act (XIV of 
1866), and sentencing him to three years’ rigorous imprisoument upon each of 
the two charges first mentioned. 

It appeared from the evidence for the prosecution that the appellant, 
Imdad Khan, was employed at Allahabad in the Railway Mail Service of the 
Government Postal Department as Examiner [121] and Superintendent of 
Stores. It was his duty to receive stores supplied by contractors, to see that 
the contractors supplied the proper quantity and quality of stores, and to 
despatch the stores to out-stations on indents. It was also his duty to keep 
an account of the expenditure in respect of such stores. It was also his duty 
to receive the monthly bills of the contractors, to check the bills, and to draw 
the amounts required for their settlement from Government, in contingent 
bills made out and signed by himself, and countersigned and passed by the 
Inspector-General of the Railway Mail Service. It was also his duty, having 
drawn these amounts, to remit them to the contractors. 

Among the contractors supplying stores was a firm at Calcutta trading 
under the name of Tarni Charan Dat and Co. The contract between this firm 
and the Railway Mail Service was that the former should supply goods of a 
particular kind to the department for a period of two years, at prioes specified 
in a schedule. Among the goods enumerated was a cloth called “ gazzi” which 
was used in large quantities in the Postal Department. The scheduled price 
of this was Re. 1-12-6 per than ” or piece of eighteen yards. Up to January 
1881, gazzi was despatched by the firm from Calcutta. In that month the 
appellant returned fifty-four pieces as being of inferior quality. Shortly after 
this, it was arranged between the appellant and Tarni Charan Dat and Co. 
that instead of their supplying gazzi from Calcutta, he should purchase it at 
Allahabad, draw from Government at the rate of Re. 1-12-6 per than, pay for 
the gazzi, and remit to them their profit. The profit was first fixed at 9 pies 
per than, but was subsequently increased to 1 anna. Under this arrangement 
go^zzi was supplied at Allahabad by one Sadhu Lai. The quantities of gazzi 
cloth supplied were communicated to Tarni Charan Dat and Co. ; the firm 
forwarded invoices for such quantities ; upon the receipt of these invoices in 
duplicate, one was signed and returned by the appellant and the other retained 
in his office; the firm, having received the signed invoices, sent in bills ; these 
bills Were attached as vouchers to the contingent bills sent by the appellant 
to the Inspector-General for counter-signature ; the countersigned bills were 
cashed by the appellant at the General Post Office at Allahabad ; the con- 
tractors were ostensibly paid in full ; and they gave receipts for the full amounts 
[122] of their bills. In May 1884, it was discovered by the department that 
the gazzi was supplied by Sadhu Lai, and that be was paid for it at the rate 
of Be. 1-6-0 per 
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The case for the prosecution was that the appellant had retained the differ- 
ence between the actual price paid to Sadhu Lai for the gazzi and the profit 
which he remitted to Tarni Charan Dat and Co., and his conduct amounted to 
criminal breach of trust by a public servant, within the meaning of s. 409 of 
the Penal Code ; and that, by sending to the firm remittance letters purporting 
to show that the whole of the sum specified in each was remitted, whereas a 
portion only was sent, he was guilty of incorrectly preparing documents with a 
fraudulent intention, within the meaning of s. 50 of the Post OfiBce Act (XIV 
of 1866). There was no allegation that the gazzi supplied by Sadhu Lai wag, 
upon any occasion, inferior in quantity or in quality to that which Tarni 
Oharan Dat and Co. were bound under their contract to supply. 

The case for the defence was that although, in consequence of the arrange- 
ment made with Tarni Charan Dat and Co., gazzi was supplied to the 
Bailway Mail Service stores by Sadhu Lai at Be. 1-6-0 a price, no part of the 
difference between that sum and the contract price of Re. 1-12-6 was retained 
by him, but the whole of such difference was transmitted regularly to the 
contractors. 

The Sessions Judge of Allahabad, disagreeing with the assessors, was of 
opinion that the charges of criminal breach of trust and of incorrect prepara- 
tion of documents with a fraudulent intention, were proved. He accordingly 
convicted the appellant upon those charges, and sentenced him, under s. 409 of 
the Penal Code, to six years' rigorous imprisonment, but considered a further 
sentence under s. 50 of the Post Office Act unnecessary. 

The accused, Imdad Khan, appealed from the Sessions Judge's order to 
the High Court, in whose judgment the other material facts of the case are 
sufficiently stated. 

Mr. W. M. Colvin (with him Mr. Habib’ 2 dlah and Mr. Durga Charan), 
tor the appellant, contended that the evidence for the prosecution was insuffi- 
cient to support the conviction. He further argued that, assuming the facts 
alleged by the prosecution to be proved, they did not constitute the offence of 
criminal breach of [123]'' trust as defined in s. 405 of the Penal Code. The 
definition of that offence involved a “ dishonest ” misappropriation or conver- 
sion to the use of the offender of property entrusted to him ; but here the 
appellant did not act “ dishonestly " according to the definition contained in 
s. 24 of the Code, inasmuch as he did not cause “ wrongful loss." The Govern- 
ment never paid a higher price for gazzi cloth then they had contracted to pay, 
namely, Be. 1-12-6 a piece, and there was no evidence whatever to suggest 
that the cloth supplied was, upon any occasion, inferior either in quantity or 
in quality to that which Tarni Charan Dat and Co. had contracted to supply. 
This being so, the conviction and sentence under s. 409 of the Penal Code 
were bad, and should be set aside. 

The Public Prosecutor (Mr. C. H, Hill), with him Babu Ram Prasad, for 
the Crown : — The evidence taken in the Court of Session establishes the facts 
alleged by the prosecution. [To show this, the Public Prosecutor referred to 
the evidence in detail.]" These facts amount to the offence of criminal breach 
of trust, as defined in s. 406 of the Penal Code. A person to whom money 
ia remitted for the purpose of payment to a third party, holds the money for 
the use of the remitter until, by some act done, or by some engagement with 
the person who is the object of the remittance, the agent has consented to appro- 
priate it to his use : Addison On the Laio of Contracts, 4th edition, p. 72. If the 
purpose fails for which the property is entrusted to the agent, he is under an obli- 
gation to return it to the remitter, and the property of the remitter is not divested 
until the object is performed: Buchanan v. Findlay, per Tenterden, C. J., 
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9 B* & Or., 788, at p. 749. Toovey v. Milne, 2 B, & AW., 688, also shows 
that where money is paid for a special purpose, and the purpose fails, the money 
remains the property of the person paying it. In the present case, the moneys 
remitted to the appellant always remained the property of Government, because 
the object of the remittance was never fuliilled. That object failed when Tarni 
Obaran Dat and Oo. agreed with the appellant to receive payment at a lower 
rate than was fixed by their contract, and thereupon the appellant, who had 
all along held the moneys for the use of Government, became bound to 
refund them. Not having done so, but having converted them to his 
own use, he [124] caused “ wrongful loss ” to Government and “ wrongful 
gain ” to himself, and so acted dishonestly '' within the meaning of s. 23, and 
committed criminal breach of trust within the meaning of s. 405, of the 
Penal Code. 

In Harrington v. The Victor ta Graving Dock Company, L. R., 8 Q. B. D., 
549, it was laid down that when a bribe is given, or a promise of a bribe is 
made to a person in the employ of another by some one who has contracted 
or is about to contract with the employer, with a view to inducing the person 
employed to act otherwise than with loyalty and fidelity to his employer, the 
agreement is a corrupt one ” aud its tendency must be to bias the mind of the 
agent, and lead him to act disloyally to his principal. . . . It is quite 

immaterial that the employer was not in fact damaged." The commission paid 
by Tarni Charan Dat and Co. to the appellant was a profit made by him in 
the course of his employment as agent, and Government was entitled to take 
the benefit of such profit, aud the appellant committed criminal breach of trust 
in converting it to his own use 

[Pethebam, C. J. — Where one man employs another for a particular pur- 
pose, as, for instance, to sell property, and the agent takes money from a person 
to whom that property is sold it is clear that the money must be received for 
the employer’s benefit. It is a profit made by the agent in the course of his 
employment. But where the customer gives a present to an agent who is not 
employed for the purpose of selling, is the master entitled to take the benefit 
of it ?] 

The reasoning of CocKBURN, C.J , in Hariington v. The Victoria Graving 
Dock Company, L. R., 3 Q. B. D., 549, ippearb to cover such a case. 

1 Pethebam, C J — Suppose that a man employs another to buy a carriage 
for him, and the agent makes the purchase. Here, if the carriage builder 
gives the agent a present, the master is do doubt entitled to take it, because the 
efifect of the transaction is to reduce the price. But suppose the'^master himself 
makes the bargain, and settles the prioo, and sends his servant to the builder 
with the money, and the builder gives the servant £5. How is the master entitl- 
ed to that ? The £ 5 is no doubt given in order [125] that, when the carriage 
arrives, no fault shall be found with it. The benefit to the servant does not 
here spring out of a contract in which he is an agent.] 

That case is not completely analogous to the present, for it supposes that 
the servant has actually handed over the money, and that the tradesman 
afterwards presents him with a douceur. Our case, on the other hand, is that 
the appellant appropriated the moneys entrusted to him while they were on 
their way from Government to the contractors. It is, however, immaterial 
whether the difference between the contract price and the actual price paid for 
the cloth was retained by the appellant, or whether he remitted the entire 
contract price to the contractors and received back from them the difference. 
In Panama and South Pacific Telegraph Company v India Rubber, Outta Percha, 
end Telegrap) Works Company, L. R., 10 Ob. App,, 615, L. J., laid down 
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the rule that “ any surreptitious dealing between one principal and the agent 
of the other principal is a fraud on such other principal,*' and entitles him 
to have the contract rescinded, and that “ a surreptitious sub-contract with the 
agent is regarded as a bribe to him for violating or neglecting his duty." 

[Pethbram, O.J. — Does not the Lord Justice there mean by “agent" 
an ^gent for the purpose of making the' contract ?) 

I submit that his meaning is wider, and that he lays down a general 
proposition applicable to all surreptitious transactions between an agent and 
the person with whom his principal is dealing. In Leakers Digest of the Law 
of Contracts^ p. 481, it is said : — “ It seems that, although the payment to the 
agent be voluntary and made after the execution of the agency, it would be 
recoverable by bis principal." In Hays's Case (In re Canadian OIL Works 
Corporation, L. R., 10 Ch, App., 593], Melush, L.J., said : — “There is no 
doubt about the rule of this Court, that an agent cannot, without the know- 
ledge and consent of his principal, be allowed to make any profit out of the 
matter of his agency, beyond his proper remuneration as agent.” Again, at 
p. 603, Mellish, L. J., gave the following illustration : — “ A gentleman employs 
his servant to pay his tradesman’s bills, and the servant goes to the trades- 
man and says, ‘ I have received [126] the money to pay your bill, but you must 
make me a present out of it.’ The tradesman says, ' I am willing to make you a 
present.* Then a sum is deducted, the money is put down, and it is handed 
back. In a certain sense, no doubt, that sum of money will become the property 
of the servant. He could not be indicted for embezzlement, nor probably 
for putting it into his own pocket and using it ; but there is no doubt that if 
an account was properly taken in any Court of justice, he would be answerable 
for it, because it is perfectly obvious that if the creditor who received the pay- 
ment is willing to make a deduction and discount from the sum he had received, 
that must be for the benefit of the master who is making the payment, and not 
for the benefit of the servant, who, without the consent of his master, has no 
right to receive any such profit." The reason why it is said that the servant 
could not be indicted for embezzlement is that, under the English statutes 
relating to that offence, it is an essential element of embezzlement that the 
property should be given to the offender for the use of the master, and in the 
above case, the money w^as not paid to the servant for tho master’s use. This 
is not, however, an essential of criminal breach of trust as defined in s. 405 of 
the Penal Code ; so that, in India, the conduct of the servant described in 
Mellish, L.J.’s illustration would be criminal breach of trust. 

[Petheram, C.J. — Mellish. L. J., speaks of the tradesman as making 
a “deduction." This expression rather suggests that what the Lord Justice 
had in his mind was an open and not a settled account. It is arguable that 
there could be no “ deduction " from an account previously agreed and settled 
between the master and the tradesman. If, for instance, the master sends 
his servant to pay a bill the total of which the master has not settled with 
the tradesman, and the items amount to £100, then if the agent and the 
tradesman make an arrangement by which ten per cent, is deducted from the 
total and £90 only are paid, and the servant, concealing the fact that a 
deduction has been made, appropriates the sum deducted, that is clearly 
embezzlement. But if the master has settled with the tradesman to pay £100, 
and the agent pays over the whole £100 according to his instructions, and the 
tradesman then gives him £10, surely that is a present to which the master 
has no claim.] 

[ 127 ] In McKay's Case, L. R., 2 Ch. D., 1, Mellish, L. J., referred to 
Hay's Case, L, E., 10 Ch. App., 593, and other authorities as showing that 
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all the beneBts which the agent of one party receives under such oiroumstanoee 
from the other must be treated as received for the benefit of his principal. 
** All the remuneration which an agent so receives he receives on behalf of ms 
principal I and it does not matter whether it formed part of the original bargain j 
or was a present as remuneration for services.’* So too, in Pctrket y, 
McKenna, L. R. 10 Ch. App„ 96, Lord CAIRNS, L,C., said :--“The rule of this 
Court, as I understand it, as to agents, is not a technical or arbitrary *rule, 
It is a rule founded upon the highest and truest principles of morality. No 
man can in this Court, acting as an agent, be allowed to put himself into a 

position in which his interest and his duty will be in conflict The Court 

will not inquire, and is not in a position to ascertain, whether the bank has lost 
or not lost by the acts of the directors. All that the Court has to do is to examine 
whether a profit has been made by an agent, without the knowledge of his 
principal, in the course and execution of his agency.'* James, L.J., said;— *‘Jt 
appears to me very important, that we should concur in laying down again and 
again the general principle that in this Court no agent in the course of his 
agency, in the matter of his agency, can be allowed to make any profit without 
the knowledge and consent of his principal ; that that rule is an inflexible rule, 
and must be applied inexorably by this Court, which is not entitled, in my 
judgment, to receive evidence, or suggestion, or argument as to whether the 
principal did or did not sufler any injury in fact by reason of the dealing of the 
agent ; for the safety of mankind requires that no agent shall be able to put 
his principal to the danger of such an inquiry as that.” See also Eobineon, v. 
Mollet, L. R., 7 H. L., 812, and in particular the observations of Mellor, J. 

These authorities are sufficient to show that the conduct of the appellant 
amounted to criminal breach of trust by a public servant. In Archbold's Plead- 
tng and Evidence in Oriminnl Cases, IBth edition, p. 478, the nature of the 
evidence necessary to establish the commission of embezzlement is described. 
Thus, “ the usual presumptive evidence” in such cases is said to bo that the 
defendant [128] never accounted to his master for the money, etc., so received 
by him, or that he denied having received it.” These conditions are satisfied 
in the present case. The appellant did not defend himself, as he might have 
done, by admitting the appropriation of the commission paid by the contractors, 
and setting up a claim of right to such appropriation. He met the charge by 
an absolute denial. 

The fact that the contractors consented to the transaction does not afiPect 
the appellant's guilt. If they did not consent, his guilt would of course be 
obvious, for in tliat case no payment would be made, and Government would 
remain liable. But the agent cannot be absolved because the payee conspires 
with him to deprive the principal of his money. 

In the next jJace, assuming that the acts of the appellant do not constitute 
the particular offence of which he has been convicted, tliis Court has power, 
under s. 428 of the Criminal Procedure, to alter the finding to a conviction 
for any offence which they do constitute, and at the same time maintain the 
sentence. If the facts do not establish the offence of criminal breach of trust, 
they establish the offence of cheating, under s. 415, and of cheating and dis* 
honestly inducing a delivery of property, under s. 420 of the Penal Code, Or 
the finding may be altered to a conviction under s. 161 (public servant taking 
a gratification other than legal remuneration, in respect of an official act), or 
under s, 165 (public servant obtaining any valuable thing, without consider- 
ation, from a pel son concerned in any proceeding or business transacted by 
4 iucb public servant.) 
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ItjffitCHBHAM, 0 J. — Do you suggest that this Court may* in appeal, convict 
the appellant of an offence for which he was never charged or tried in the 
Court below, and in respect of which other evidence would have been necessary 
than that wbiich was actually given ?J 

No, I confine myself to saying that, if this Court agrees with the Court 
belovjf as to the facts, but is of opinion that the Court below has drawn an 
erroneous legal inference from them, or taken a wrong view as to the offence 
which they establish, it may, under s. 423, alter the finding so as to express 
their true legal elfect. 

[129] [Petheram, C.J. — The appellant has never been chai'ged or tried for 
the offences you mention. It appears to me thac s. 423 only empowers an 
Appellate Court to alter tl)e finding within certain limits and upon a particular 
charge. For instance, there may be a finding of murder upon a charge on 
which there might have been a conviction for manslaughter ; and in such a 
case the Appellate Court may alter the finding from murder to manslaughter. 
Such a course would be proper only where both findings were equally consist- 
ent with the charge upon which the appellant was tried.] 

I submit that the scope of s. 423 is wider. It will be observed that s. 227 
of the Criminal Procedure Code empowers a Court to alter any charge at any 
time before judgment is pronounced, or, in trials before the Court of Session 
or High Court, before the verdict of the jury is returned, or the opinions of 
the assessors are expressed. It is only where the absence of a charge, or an 
error in the charge, can be shown to have prejudiced or misled the prisoner 
in his defence, that a Court of appeal or revision will interfere (s. 232;. 
Cheating (s. 416 of the Penal Code), and cheating and dishonestly inducing a 
delivery of property (s. 420), are offences ejusdem generis vj\%h. criminal breach 
of trust (ss. 405, 409), and hence the alteration of a finding from a conviction 
under the latter to a conviction under the former sections is clearly within 
the powers of the Appellate Court. A conviction under s. 161 would also 
be proper. 

[Petheram, C,J.— The difficulty there is that it is not clear what the 
appellant’s powers precisely were. Before it can be proved what the gratifi- 
cation was intended to buy, wo must know what he could have done in 
return for it ] 

Section 165 is also applicable. The expression “ valuable thing ” used in 
that section includes money given not for any of the objects described in 
s. 161, but as “ dasturi Queen- Empress v. Kampta, I. L. R., 1 All., 530. 

Section 236 of the Criminal Procedure Code provides that where the facts 
are such that it is doubtful which of several offences they constitute, the accused 
may be charged with having committed [130] all or any of such offences, 
and any number of stich charges may be tried at once, or he may be charged in 
the alternative with having committed some one of the said offences. Section 
237 provides that if, in the case mentioned in s. 236, the accused is charged 
with one offence, and it appears in evidence that he committed a different 
offence for which he might have been charged under the provisions of that 
section, he may be convicted of the offence which he is shown to have com- 
mitted, though he was not charged with it. Now, in the present case, the acts 
of the appellant were of such a nature that it is doubtful whether they con- 
stituted criminal breach of trust, or cheating, or taking an illegal gratification. 

[Petheram, O.J. — These offences are, in the abstract, hardly ejusdem gene- 
ris* Criminal breach of trust and accepting a bribe, for instance, are, popularly 
at all events, considered as unlike each other as any two crimes could be«j 
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Mr. TF* M. Golvm, in reply. — The argument of the learned Public Prosecu*- 
tor is that the appellant received from Tarni Gharan Dat and Co.^ purohasers 
payments, that these payments represented profits made by him in the course 
of his employment as agent, that these profits were the property of hiaemployers, 
and that, not having handed them over or accounted for them to Government, 
but having converted them to his own use, ho acted dishonestly and was guilty 
of criminal breach of trust. My answer to this is that, assuming the appel- 
lant to have received the payments from Tarni Gharan Dat and Co., he did 
not receive them in the course of his employment as agent. The agency was 
discharged quoad the particular transaction, as soon as payment to the con- 
tractors had been made, and any subsequent gift or commission to the appel- 
lant could not be described as profits made by him in the course of 
his employment, or m the matter of his agency. There was no animus 
furandi on the part of the appellant The only aut.hority directly in 
point which has been cited on behalf of the Crown is a dictum of MbllisH, L. J., 
in Hay's Case, L. E. 10 Ch. App , 593. That dictum must be read in connec- 
tion with the particular circumstances ot that case It was an illustration 
[131] used in a case where an agent had received moneys from persons desir- 
ing to sell certain property to his principals, and had been invested by his 
principals with large powers of altering and even rescinding the contract. In 
that case, the monoyb were undoubtedly received by the agent m the course of 
his employment, and his possession was distinctly antagonistic to that of his 
principals. There were, under the circumstances, good reasons for not allow- 
ing the agent to retain what had been paid to him. But in the present case 
the appellant had no power to alter the terras and conditions of the contract. 
Reading Mellish, L. J.’s illustration with the facts of the casein which it was 
used, it evidently was intended to apply to an open and not to a settled 
account, and it is therefore not applicable to the circumstances of the present 
case. 

[PetheraM, C.J. — You say that the rule applies only [to cases where 
there is an account capable of reduction by the servant.] 

Yes, because those are the only cases in which the acceptance of the gratuity 
puts the servant into a position antagonistic to the master. The principle of 
the cases which have been cited is that the acceptance of the gift operates as a 
reduction of the price, and that the master is entitled to the benefit of such 
reduction. Jt has no application to a case where the price, fixed and agreed 
between the master and the tradesman, has been fully paid by the servant, 
and the tradesman then makes him a present. In Mellish. L. J.’s illustration, 
there was no real payment to the tradesman, and the handing over of ohe money 
was a mere piutence. 

The next question is whether the finding can now be altered to a convic- 
tion under some other section than s. 109 of the Penal Code. In the first place, 
s. 165 IS not applicable. That section is confined to cases where a public servant 
obtains a valuable thing “ without consideration or for a consideration which he 
knows to be inadequate.” But in the present case there was ample consider- 
ation, for the appellant took upon himself nearly all Tarni Gharan Dat’s duties 
under the contract with Government. 

IPetheram, C.J. — That was no consideration, because the appellant was 
already bound, a (joveinment servant, to give all his time to the service of 
Government You need not, however, argue the question whether the finding 
should now bo altered.] 

1132] Petherani, C J . — 'I'be accused Imdad Khan has been convicted upon 
two charges, framed under s. 109 ol the Penal Code, of criminal breach of trust, 
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and upon three charges framed under s. 60 of the Post Office Act (XIV of 1866). 
The accusation against him under the last-mentioned section is, in substance, 
one of falsifying documents with the object of concealing or assisting towards 
the criminal breach of trust to which the other charges relate. So that, as the 
Sessions Judge has held, the charges all stand or fall together ; and if the 
accused be found guilty under any one of them, he must also be found guilty 
under the others, though it is not necessary that there should be a separate 
sentence in respect of each. Those being the matters charged, it is necessary, 
in the first place, to see what are the facts which are admitted, or, if not 
admitted, which have been established by the prosecution, and whether they 
constitute any offence ; next, to ascertain what offence, if any, these facts, 
when taken together, constitute under the Penal Code. 

The facts, -as 1 gather them, are, that in the Post Office Service of these 
Provinces there is a department called the Railway Mail Service, and, as apart 
of this, there is at Allahabad a laige store-house, in which are kept the stores 
required for the use of that department. There is no evidence upon the record 
which shows by whom or upon whose authority such stores are ordered, or 
whose mind it is that decides from time to time what stores are required. It 
is, however, clear that the accused Imdad Khan bad for some years held an 
office in the Railway Mail Service at Allahabad as * Examiner’* and “ Super- 
intendent” of stores. How long he filled this office is not shown. It is 
necessary next to ascertain, so far as the evidence shows us, what his duties 
were. There is nothing on the record to suggest that ho had any power of 
deciding what stores were required, or of giving any order for them. His duty 
was to supervise the stores when they came into stock, and to pass them as 
SjCCording to the sample, if they wore of the quality they should be, and of the 
amount ordered and charged for. This was his business, so far as examination 
of the stores IS concerned. Besides this it was his duty, after the goods had 
come into stock and had been passed, to check the accounts of the tradesmen 
supplying them, and, after chocking thenj, to [133] foiward in a lump all the 
tradesmen’s bills which at that time were due — having first got them countei- 
signed by his superior officer- to the person whose business it was to pay 
them. Then, having obtained the money to be paid to the group of tradesmen, 
it was his duty to distribute it among them. 

The charge against Imdad Khan is that, liaving obtained moneys from 
Government for the purpose of paying a particular tradesman, who is said to 
have supplied goods to this store, he appropriated those moneys to his own use, 
and thereby committed the ol’fonco of criminal breach of trust. 

We must therefore see how tho evidence upon this charge stands. The 
case sot up by the prosecution is as follows :--lt is said that a particular firm 
at Calcutta, trading under the rjame of Tarni Gharan Dat and Co., had made a 
contract with Government for the supply of certain stores. The precise terms 
of the contract are not before us, but, from the action of the parties, and from 
the heading of the memorandum, it appears that the contractor, Tarni Gharan 
Dat, agreed to supply stores of a certain class, for a period of two years, at 
a price specified on a list or schedule of prices. I think it must be taken as 
proved that the contiact between the parties was that Government, on the one 
hand, bound themselves for a period of two years to take these stores from the 
firm, and, on the other hand, the firm bound themselves for the same period 
to supply the stores at the rates agreed on. Among the articles enumerated 
in the schedule was a cl<>th called “ gazzi” and the schedule price for this was 
Re. 1-12-6 a piece. The oontractois thereh re were under an obligation to 
supply Government with as much gazsi cloth as might be required at 
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Be. 1-12-6 a piece, and the Government were under an obligation to take 
from the contractors all the gazzt cloth that was wanted, for two years, at the 
price stated. 

# 

The person whose business it was to give orders did order gazzi cloth from 
the Calcutta firm, and accordingly they sent the cloth to the storekeeper at 
Allahabad till January 1881. At that time a certain quantity of gazzi cloth, 
which was sent to Allahabad by Tarni Oharan Dat, and which came to the 
stores, was examined by Imdad Khan, and he rejected it as not corresponding 
[ 184 ] with the sample kept in his ofi&ce as a test piece. After this a different 
arrangement was made from that which had before prevailed. It was agreed 
that, instead of the gazzt being sent to Allahabad from the contractors’ own 
shop, it should be supplied to the stores by a trader in Allahabad in the 
Calcutta contractors’ name, and it appears that in some way or other the direc- 
tions to this trader to send in the cloth tor the firm came through Imdad Khan. 
How they came, and how it was communicated to this person what quantity 
was required, is not clear , all that does appear is that, after the occasion in 
1881 to which I have referred, the cloth was sent direct to the stores from the 
warehouse in Allahabad, in the name of the contractors in Calcutta, and that, 
this was done in some way upon Imdad Klian’s directions. It is necessary 
to see, in the next place, how the price of the cloth was dealt with. When 
the goods were supplied to the stores by the Allahabad tradesman, the form 
of the accounts, so far as Govornraent were concerned, was not altered. The 
amount of gazzi which was sent to the stores was charged for in the accounts 
sent by the Calcutta firm to Government, as if they had supplied them, just as 
before the change had been made, and the same price, Be. 1-12-6 a piece, was 
charged as Government were, under their contract to Tarni Charn Dat, bound to 
pay So that, so far as concerned Government, there was no apparent change. 
The goods wore still apparently sent by the Calcutta firm, and invoiced at the 
same prices as before , and Gov'irnment continued to hand money to Imdad 
Khan to pay the tradesmen, and, among others, to pay Tarni Oharan Dat for 
gazzi cloth. 

At length it came to the knowledge of the authorities that the price which 
the Allahabad house were getting tor gazzi was Re. 1-6 a piece, and that 
therefore the contractors weie not getting the price which Government were 
paying, but six and a half annas a piece less. This discovery made them 
inquire who was pocketing the difference. U])on being questioned, Imdad Khan 
stated it was true that, in consequence of an arrangement made with Tarni 
Gharan Dat, the person supplying the goods got Re. 1-6 , but that he, as 
storekeeper, who had to draw the Re. 1-12-6 from Government, transmitted 
the whole of the juice to the contractors. [135j This is the statement which 
he made at the outset of the inquiry, and to which he has ever since adhered. 

The Government, however, were satisfied that the statement was not true. 
They made inquiries of the persons actually supplying the goods, and of the 
Calcutta contractors, and they came to the conclusion that, after Imdad Khan’s 
rejection of the ga^^i cloth in 1881, a new arrangement was made between 
Imdad Khan and the contractors alone, b> which the former contract was 
practically abrogated , that after this the gazzi was no longer supplied by the 
Calcutta firm at Re. 1-12-6 a piece, but by some person at Allahabad on behalf 
of the Calcutta firm, or ol Irndad Khan, at Re. 1-6 a piece only , and that the 
balance went into the pocket of Imdad Khan, In other words, it is alleged 
that, after the transaction in 1881, there was an agreement between the 
storekeeper and the contractois that the price of gazzi should be reduced from 
Be. 1-12-6 to Be. 1-6 , that to conceal this reduction from the person who 
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had to pay for the gazzi, the books and accounts were falsified ; and that the 
resulting profit was appropriated by Ixndad Khan, who, though drawing the 
larger price, paid only the smaller. 

Now,' it is obvious that if this state of facts has been proved, it amounts 
to the offence of criminal breach of trust. It is, by whatever technical name 
it may be called, a stealing of the difference between the two prices by a 
servant of Government, and a falsification of accounts with the object of 
concealing the crime. This is, iii fact, the case which the prosecution contend 
is proved, and upon which they rely. To see whether they are justified in 
this, we must examine the evidence which they assert to be proof, and see if 
it can be relied on. 

Bearing in mind the natui'e of the offence charged, it is clear that, if it 
has been committed at all, it has been committed by Imdad Khan and the 
tradesmen jointly. lo was, in fact, a conspiracy, to which all of them were 
parties, and of which the object was to obtain the cloth at a reduced price, 
and to steal the difference for the banofit of all. This being so, it follows that 
the tradesmen are no less guilty than Imdad Khan. It is important to note 
this in considering whether the commission of the offence [136] has been 
proved against Imdad Khan, who alone has been charged with it. 

Now, if the facts are as I have just stated, the persons who must have 
been aware of the circumstances are Imdad Khan, Tarni Gharan Dat, and the 
tradesman at Allahabad who supplied the cloth in Tarni Gharan Dat’s name. 
It is natural that when one of these persons is charged with criminal breach 
of trust, the others should be called as witnesses by the prosecution. And 
unless their evidence establishes the case against Imdad Khan, there is nothing 
upon the record that does. 

The first of these witnesses that was called was a member of Tarni Gharan 
Dat’s firm. The contractois' story, if true, undoubtedly proves the case for 
the prosecution. They virtually say We supplied these goods till 1881, 
and got for them a price of Ro. I-12-6 a piece. After the rejection of the 
goods in January 1881, Imdad Khan said that he could get the stuff upon 
better terms at Allahabad ; we replied, agreeing that he should do so upon 
any terms he pleased, and to carry on the accounts in such a way as to conceal 
the transaction, on condition of our receiving a share of the profit. We did 
not know who supplied the goods, or the price which he charged for them. *’ 

This statement, if true, proves the case of the prosecution, because it 
shows that the old arrangement was abrogated, that a new arrangement was 
made for the supply of gazzi cloth at a reduced price, and that the account 
books were falsified in order that this arrangement might be kept secret. It 
also implies that Tarni Gharan Dat and Co. are equally guilty with Imdad 
Khan, and upon their own statement there is no reason why they should not 
be tried and convicted. 

The next witness for the prosecution, of those implicated in the transaction, 
and who would naturally he aware of the circumstances, is Sadhu Lai, the 
"tradesman at Allahabad, who supplied the goods after January 1881. His 
evidence, however, absolutely contradicts that of Tarni Gharan Dat. He 
virtually says i — ** It is true that I supplied the cloth at Re. 1-6-C a piece. 
But I did not supply it upon instructions given by Imdad Khan. 1 supplied 
it upon a contract with the Calcutta firm, and I sent it to the stores [187] in 
their name. I was the person who had the contract with Government before 
the Calcutta firm had it. Besides gazzi cloth there were other articles which 
I supplied to the stores under the same arrangement as I have described/’ 

735 



LL,R, 8 All. 138 


QUEBK-EMPKESS V, 


Here, then, we have the evidence of two persons who, according to one 
of them, are accomplices of Imdad Khan in the offence of criminal breach of 
trust. One of the three criminals is in the dock, and the other two are called 
as witnesses to prove the charge against him. One of them is not only an 
accomplice, but, if the case for the prosecution is true, must have falsified 
accounts in order to assist the accused. The other, if his statements are true, 
in effect, destroys that case. How is it possible that any Court could safely 
convict the prisoner upon such evidence and under such circumstances as these ? 

The only other matters relied on by the prosecution are the books of Tarni 
Charan Dat. These have been examined with the object of proving the 
untruth of Imdad Khan’s statement that 1)6 lianded over the whole price to 
the contractors, because they are said to show that the whole price was 
never received. But the books are evidence only to this extent — that, in 
giving his testimony, Tarni Charan Dat might look at thorn for the purpose of 
refreshing his memory. They cannot, however, carry his oviderceany further, 
nor do they alter the fact that the state of things alleged by Tarni Charan Dat 
rests upon his evidence, and .upon his evidence only, denied by the appellant, 
and contradicted on oath by Sadhu Lai. 

We have therefore the common case in winch the only evidence against 
an accused person is the evidence of his accomplice. It is not necessary for 
me to refer in detail to the numerous cases in which Judges of the greatest 
eminence and experience, both in this country and in England, have held that 
unless evidence of this kind is corroborated in material particulars, it cannot 
safely be relied on The reasons upon which this opinion is based are various. 
It is plain that where a witness against an accused person tells a story which 
equally inenminates himself, there is no reason for preferring his story to the 
prisoner’s. If the story of Tarni Charan Dat is true, then he and Imdad Khan are 
both of [1381 them vogues, and there is no ground for regarding either as more 
trustworthy than the other. By way of authority for this view, I need only refer 
to the ludgment of my brother STRAIGHT in the case of Empress v. Bam Saran, 
Weekly Notes, 1885, p. 311, in which tlio English cases are collected, and 
which fully explains the grounds upon which the highest authorities have 
decided that it is not safe to depend upon this class of evidence. It is enough 
for me to say that I entirely and absolutely agree with that judgment of my 
brother STRAIGHT, and with his oj)inions expressed thereon, which the authori- 
ties he refers to establish. For these reasons, 1 am of opinion that it would 
be unsafe to convict the appellant Imdad Khan upon evidence of this character, 
which is the only evidence against him, and 1 hold that he must be acquitted 
of the chaigos of criminal breach of trust. 

Next, with reference to the cliarges of falsification of accounts, they stand 
or fall with the charges of criminal breach of trust. They are charges of the 
falsification of the accounts which were sent by Tarni Charan Dat, showing 
that the goods were being supplied under the original contract at the original 
prices, with the object of enabling the criminal breach of trust to be carried 
out. They are, in fact, substantially the same accusation, and depend upon the 
same evidence, and, for the reasons I have already given, I think that, upon 
these charges also, the accused must be acquitted. 

I desire now to make a few observations upon the law of criminal breach of 
trust in cases of this nature, with reference to the reduction of the price 
of goods. 

Mr. Thll has laid much stress upon a dictum of Lord Justice Mellish in 
Hay's Case Un re The Canadian Oil Works Corporation, L.R., 10 Ch. App., 698] , 
It is to che effect that, if a master sends his servant to pay a bill, and gtvea 
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him money for the payment, then if the tradesman makes the servant a present, 
the master is entitled to the benefit of it, because it amounts to a reduction of 
the prioe of the goods. 

Now, if the account is an open one, that is, an account of which the items 
have never been checked or settled, and if the transaction amounts to a taxation 
of the bill and a reduction of the price [139] by the servant, it is obvious 
that the servant obtains the reduction for his master ; that the money in 
his hands always remains the master’s property, and that if he appiopriatea 
it, he steals it. But if the master himself has settled the account with 
the tradesman for a specific sum, and he sends the servant with the 
money, and the servant after making the payment, asks the tradesman 
for a present, then, if the servant takes the present and keeps it. he is not 
guilty of stealing, because lie has no intention to steal : the money is 
given to him by a person whom he believes to have a right to give it. It may 
be that, according to the strict equitable doctrines of the Court of Chanceiy, 
the servant is bound to account to his master for the money. But, however 
this may be, his act is a very different matter from a criminal offence, and I 
do not think he can be convicted of criminal breach of trust merely because, by 
a mere equitable doctrine of the Court of Chancery, it was obligatory upon him 
to render an account. 

In the present case, however, this question does not really arise. The case 
for the prosecution is, not that part of the price was given hack to the accused, 
but that be actually stole it by reducing it in pursuance of a conspiracy. And 
as this case rests entirely upon the evidence of the accomplices who are said 
to have conspired with him, I think, as I have already said, that it cannot 
safely be regarded as proved. 

I have been pressed by the learned Public Prosecutor to alter the findings, 
so as to convict Imdad Khan of some other offence under some other provision 
of the law, For my part, I have serious doubts as to whether 1 could alter 
the finding in any case m such a manner. It is, however, enough for me to 
say that, in my opinion, such a course would not bo right in the present case. 
If Imdad Khan is guilty of some other offence, he may be charged and tried 
for it. Upon this point I desire to express no opinion. All that I am con- 
cerned with is the offence for which he has been charged and tried , and I am 
of opinion that the evidence upon which he has been convicted is not such as 
can safely be relied on. Under these circumstances, I allow the appeal, and, 
setting aside the conviction and sentence, direct that the prisoner be released. 

Conviction set aside. 
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The 9th January, 1886, 

Pbksent : 

Sir W. Comee Pethebam, Ko?., Chief Justice, and 
Mb. Justice Straight. 

Batntabal Bam and another Defendants 

vet BUS 

Bameshar Bam Plaintiffs'^ 

Suit, adjownment of heattng of — Ex-parte decree — Appearance” of 
defendant — C ml Ftocedure Code, ss, lOS, 167, 

A Munsif, before whom a suit was pending, fixed, by way of adjournment, a particular 
date for its disposil Upon the dite so fixed, it was necessary to take evidence upon issues 
of fact which had previously been settled The plaintiffs appeared on that day. The 
defendants did not appeir, but there was in Court a pleader, who had been instructed by the 
two principal defendants at the outset and who had filed his vakalcLt-ticima, There was 
nothing to show that he had ever received any other instructions whatever, either as to the 
facts of the cise or the conduct of the defence, or th'it the defendants had done anything 
beyond giving the pleader the instructions ibove referred to Under these circumstances 
the plaintiffs gsve then ovidenco and the Munsif decreed the claim 

Held, that, under the circumstances stated, the defendants’ pleader must be taken not 
to have been in Court on the date fixed, for the purpose of defending the suit on behalf of 
the defendants, iniimuoh as, upon th^t part of the case, ho had not been instructed , that 
it was therefore a liir mferento fhxt the defendants did not appear and the case was 
disposed of undei 157 of the Civil Piocfdure Code, and that, under these circum- 
stances the provisions ot s 108 were applicable and the df‘cree was an ex patte decision, 
which it wab open to the Munsif to reconsider 

Hiia Dai v Hva hal, 1 L R., 7 All , 538, followed 
The plaintiff m this suit claimed possession of ceitain immoveable property. 
Tbe Couit of First Instance (Munsif of baidpur) on the 17tb August 1883, 
gave him a deciee On the 20th Septembei 1883, tbe defendants applied, 
undei s 108 of the Civil Proceduie Code foi an older setting aside this decree. 
On the 23rd November 1883, the Couit gi anted this application, and 
appointed the 7th December 1883, foi pioceeding with the suit On the last- 
mentioned date the Court tried the suit and dismissed it The plaintiff appealed, 
and the Lowei Anpellate Court (Additional Suboidmate Judge of Ghazipur) 
held that the deciee first made bv tlie Court of First Instance was not an 
en patU decree, within the meaning of s 108 of the Civil Procedure Code, and 
[141] should not have been set aside under that section, and it restored that 
decree, reversing the second decree made by the Court of First Instance, 

In second appeal it was contended on behalf of the defendants that the 
decree first made b\ the Court of First Instance was an ex-parte decree which 
could properh he set aside under s 108 of the Civil Procedure Code. 

The circumstances in which that decree was made are stated in the 
judgment of Pethebam, C J. 

Mr. 2, Oonlav and Lala Juala Ptaiad, for tbe Appellants. 

• Second Appeal No 441 of 1886, from a deciof of Pandit Hatau Lai, Additional Subor- 
dinate Judge of Gba/ipur dated the 6th March 18B5, revereing a decree of Muhammad 
UbBab nan, Mnnsu rl Saidpur, dated the 7th December 1883. 
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Pandit Ajudhia Nath and Munshi Kashi Prasad, for the Respondent. 

Petheram, C.J.~I am of opinion that this appeal must be allowed, and 
the Subordinate Judge directed to reinstate the case upon his file, and to 
dispose of it according to its merits. The material facts of the case are as 
follows : — The action was brought at the beginning of the year 1883 by the 
plaintiffs against the defendants to recover possession of certain property. A 
summons was issued to the five defendants, citing them to appear before the 
Munsif on the 30th April 1883, the action then pending, but no one appeared 
on that day. Two of the defendants — whether before or after the 30th April 
is not clear — applied to the Munsif to postpone the case, and upon this 
application the Munsif fixed the'15th May for the disposal of the suit, and the 
defendants were directed to file written statements before the 7th of the month. 
No written statements, however, were filed, and on the 15th May the plaintiffs 
appeared before the Munsif, and of the five defendants only two appeared and 
asked for further time to be allowed. This was granted and a date fixed, but 
when that day arrived and the matter again came before the Munsif, apparently 
no one appeared, and the Court passed a decree for the plaintiffs ex parte. 
On the 8th June, the two principal defendants applied to the Munsif, under 
s. 108 of the Civil Procedure Code, on the ground that the decree against them 
had been passed ex parte, and prayed that it might be set aside. This 
application was granted, and the Munsif reinstated the case upon his file, and 
fixed the 17th August for its disposal. 1 understand that the issues had been 
[ 142 ] settled, and on the 17th August what the Munsit had to do was to try 
the case. The questions in issue were questions of fact, so that it would be 
necessary to take evidence. When the 17th August arrived, the plaintiffs 
appeared. The defendants did not appear, but there was in Court a pleader, 
who had been instructed by the two principal defendants at the beginning of 
the case, and who had filed a vakalaUnama in pursuance of the statute. But 
so far as I can ascertain, when the case came before the Court on the 17th 
August, the pleader had only his original instructions to enter an appearance 
and file his vakalat-aama. He had no instructions as to the facts of the case 
or as to evidence to bo adduced, nor was he provided with any ot the means 
of conducting the defence. Under these circumstances the plaintiffs gave their 
evidence, and a decree was passed in their favour in the defendants' absence. 

The question now arises whether this was an ex parte decree which the 
Munsif could reconsider under s. 108 ol the Civil Procedure Code , or 
whether, on the other hand, it was a decree of such a nature that it could 
only be dealt witli by appeal. The determination of this point depends upon 
the further question whether the defendants, on the 17th August 1883, did 
“ appear ” within the meaningrof s. 157 of the Civil Procedure Code. 

Now this Court, in the case of Hira Dai v. Hira Lai, I L. R., 7 All., 538, 
has decided that the mere fact of instructing a pleader who has filed his vakalat- 
nama is not by itself sullicient to prevent a defendant from failing to make an 
appearance. Wo are bound by that ruling, and I entertain no doubt whatever 
of its propriety, and am prepared to follow it. 

There is nothing on the record to show that anything was done by the 
defendants beyond the instructions to tho picador at the outset to defend the 
suit ; and this being so, I am ol opinion that the pleader must be held not to 
have been present in Court on the 17th August 1883, for the purpose of defend- 
ing the suit on behalf of the defendants, because, as regards that part of the 
case, he had not been instructed, and therefore it is a fair inference that the 
defendants did not appear, and that the suit was disposed of under s. 157 of the 
Code. Under those circumstances the provisions of [ 148 ] s. 108 were applicable, 
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and it was open fco the Munsif to reconsider his decision ; and the Judge, instead 
of inteifermg with the Munsif's discretion, ought to have disposed of the appeal 
upon its merits, and not upon a technical point. For these reasons I am of 
opinion that the appeal should be allowed, and the Judge directed, to reinstate 
the appeal upon his file, and to dispose of it according to the merits. Costs 
will be costs in the cause. 

Straight, J.-^I am of the same opinion 

Appeal allowed. 


NOTES. 

£ See Ante, Notes to 7 All., 588.] 


[ 8 AIL 1#3 ] 

The I6th January, 1886. 

PBESENT 

Me. Justice Straight and Mr. Justice Brodhurst. 


Lachman Kuar Plaintiff 

versus 

Mardan Singh and others Defendants.* 


Hindu widow — Be-marriage — Presumption of legality of marriage — 

Act XV of 1856. 

L sued for possession of certaiin immoveable property as the widow and heiress of a 
Hindu, a Gaur Eajput, and governed by the law of the Mitakshara, alleging him to have been 
at the time of his death separate from the other members of his family The suit was dis* 
missed by the Dower Appellate Court, on the grounds that the plaintiff at the time when her 
connection with the deceased began was the widow of one of his cousins , that, according to 
the custom of the caste the marriage of a widow with a relative of her husband was invalid ; 
and that consequently the plaintiff could not be considered the lawfully married wife of the 
deceased, and entitled as such to the inheritance of his estate. 

Held, that, the plaintiff having in the first Court given evidence to show that she was 
married to the deceased and that her two infant daughters were the offspring of that marriage, 
and, lookiog to the provisions of Act XV of 1856, the presumption was in favour of the 
legality of such mairiago until the contraiy was shown, i c., until the defendants had estab- 
lished that, accoidingto the custom of the C4ste of Gaui Rajputs, the marriage of a cousin, 
with his deceased cousin’s widow, was prohibited 


The plaintiff in this suit claimed possession of a share in a certain village, as 
widow and heiress of one Aman Singh, a Hindu governed by the law of the 
Mitakshara, whom she alleged to have been at the time of his death separate 
from the other members of his family. The defendants were cousins of Aman 
Singh, and after his death had obtained an order in the Revenue Court, direct* 
ing their names to he recorded in his place in respect of the share in suit. They 
contended that Aman Singh had lived jointly [144] with them ; that the 
plaintiff was not his wife but his mistress , and that she, having been excom* 
munica te d from th e brothoihood on account of immorality, had no right of 


• Second Appeal No 467 of 1886, fiom a deciee of Sayyid Pand-ud-din Ahmad, SnboN 
diuato Judge oi Cawupon , dated the oth Pobrniry 1885, reversing a decree of Babu JaiLaL 
Munuf of Akl i.rpur, dated the 16th Augubt 1884. 
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inheritance, under the Hindu Law, to the eetate of Aman Singh. It appeared 
that the plaintiff was originally the wife of Aohoru Singh, a cousin of Aman 
Singh, and had lived with the latter after the death of the former. The caste 
of the family was* — The family were Gaur Rajputs — Kshatriya. 

The Court of First Instance (Munsif of Akbarpur) found that, according to 
the custom of the caste to which the parties belonged, the plaintiff, having 
been kept by Aman Singh as his wife, must be regarded as having been lawfully 
married to him. The Court also found that the allegation of the defendants, to 
the effect that Aman Singh had lived jointly with them, and as to the immo* 
rality of the plaintiff, were groundless. It accordingly decreed the claim. On 
appeal, the Subordinate Judge of Gawnpore reversed the Munsif's decree 
and dismissed the suit, observing as follows : — This Court, differing from 
the opinion of the first Court, holds that as Aman Singh was a Thakur Ksha- 
triya by caste, and the plaintiff was the widow of the elder brother, she cannot 
be said to be a lawfully-married wife by reason of her being a concubine, and 
hence cannot be entitled to the inheritance of Aman Singh. There are three 
superior tribes among Hindus. Among them one is Kshatriya, and in such 
castes the marriage with a widow has never been held to be valid. If any 
widow lives in the keeping of any relation of her husband, she can never be 
considered to be the lawfully-married wife of that person.*’ 

In second appeal by the plaintiff, it was contended on her behalf, first, 
that the Subordinate Judge was in error in holding that the marriage of a 
widow with a relative of her deceased husband was illegal ; and, secondly, that 
the existence of such a custom of marriage in the caste to which the parties 
in the case belonged, had been established by the evidence. 

Munshi Kashi Prasad, for the Appellant. 

Babu Dwarka Nath Banarji, for the Respondents. 

Straight and Brodhurst, JJ. — We both feel that what professes to be 
the judgment of the Subordinate Judge in appeal is a most inadequate 

and unsatisfactory production, and that it is not proper for us. upon the basis 
of it, to determine aquestion of such vital importance to the plaintiff and her two 
children as is involved in the present suit. She claimed upon the basis of her being 
the widow of one Aman Singh, deceased, and the mother of his two infant 
daughters, to have her right declared as his widow to possession of the property 
in suit ; the effect of which declaration, if granted, would have been that the 
two infant daughters, if they survived her, would, on her death, succeed to the 
share; assuming always that the allegation made by the defendants that they 
were joint with Aman Singh was not made out. The plaintiff seems, in the 
first Court, to have given evidence to show that she was married to Aman 
Singh, and that her two infant daughters were the offspring of that marriage. 
Under these circumstances, and looking to the provisions of Act XV of 1866, 
we are inclined to think that the presumption was in favour of the legality of 
such marriage, until the contrary was shown, that is, as in the present case, 
until the defendants have established that, according to the custom of the caste 
of Gaur Rajputs, to which Achhru and Aman Singh belonged, the marriage of 
a cousin with his deceased cousin’s widow is prohibited. With these remarks, 
and without repeating what wc have already said as to the cl-aracter of the de- 
cision of the Subordinate’ Judge appealed from, we think that the appeal was 
not in reality tried at all by that officer, for he entirely failed to grasp the legal 
points involved in the case, or to record a decision with which, looking to the 
real questions raised between the parties, it is possible for us to deal as a Court 
of Appeal. The only proper course appears to us to decree the api^eaJ, and set 
aside the judgment and decree of the Lower Appellate Court. 
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We remand the case to the present Subordinate Judge of Cawnpore, for 
restoration of the appeal to his file and for trial de novo on the merits in adver^ 
tence to our remarks as to Act XV of 1856, and with due regard to the pleas 
taken in the memorandum of appeal to the Lower Appellate Court. The costs of 
this appeal and the other costs hitherto incurred in the litigation will be costs 
in the cause. 

Appeal allowed* 


[IM] FULL BENCH. 


The 21 at January, 1886. 

Present : 

Sir W, Comer Pethkram, Kt., Chief Justice, Me. Justice Straight, 
Mr. Justice Oldfield, Mr. Justice Brodhurst 
AND Mr. Justice Tyrrell. 


Basti Bam Defendant 

versus 

Fattu Plaintiff. 


Civil Procedure Code, s. 244 — Question for Court executing decree — Separate 


suit — Civil Procedure Code, ss. 266, 316. 

The provisions of s. 2i4 (c) of the Civil Procedure Code prohibit not only a suit between 
parties and their representatives, but also a suit by a party or his representatives against 
a purchaser at a sale in execution of the decree, the object of which is to determine a ques- 
tion which properly arises between the parties or their representatives, and relates to the 
execution, discharge, or satisfaction of the decree. 

A judgment-debtor, whose occupancy- tenure had been sold in execution of a decree for 
money sued the purchaser for recovery of the property, on the ground that the sale of 
occupancy- rights in execution of decree was illegal and void, being in contravention of the 
provisions of s. 9 of Act XII of 1881 (N.-W. P. Rent Act). 

Held, by the Full Bench, that the question involved in the suit was one of the nature 
referred to in s. 244 (c) of the Civil Procedure Code as determinable only by order of the 
Court executing the decree, and that the suit was therefore not maintainable. Narain v. 
Puran, Weekly Notes, 1883, p. 218, referred to. 

The defendant in this suit held a decree for money against the plaintiff’. In 
execution of that decree ho caused to be attached and advertised for sale the 
plaintiff’s right of occupancy in certain lands. The plaintiff objected to the 
attachment on the ground that the sale in execution of decree of such a right 
was prohibited by s. 9 of Act XII of 1881 (N.-W. P. Bent Act). The Court 
executing the decree disallowed this objection on the 9th August 1883, and the 
tenure was put up for sale, and purchased by the defendant on the 20th August 
1883 ; and possession of the lands was delivered to him. 

The plaintiff brought this suit against the defendant to set aside the order 
disallowing his objection and the sale, and to recover possession of the land, 
on the ground that the sale was illegal and void, being in contravention of the 


♦ Second Appeal No. 1482 of 1884, from adecroo of O. W. P. Watts, Esq., District Judge 
of Saharanpur, dated the 23rd July 1884, affirming a decree of Kuar Mohan Lai. Munsif ol 
Mus&a0atnag^^, dated the 23rd April 1884. 
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provisions of s. 9 of the Eent Act. The Court of First Instance (Munsif of 
Muzaffarnagar) gave the plaintiff a decree as claimed. The defendant appealed 
on [ 147 ] certain grounds. At the hearing ot the appeal be urged, in addition 
to those grounds, the ground that s. 244 of the Code of Civil Procedure was a 
bar to the suit. This ground the Lower Appellate Court refused to consider, 
as it was a new one and had not been taken below, and afi^rmed the decree of 
the first Court. 

The defendant, in second appeal, again contended that the suit was barred 
by 8. 244 of Civil Procedure Code. 

With reference to this contention, the Court (Petueram, C. J., and 
Ti^EBELL, J.) referred the following question to the Full Bench : — 

“ Is a suit brought by a quondam judgment-debtor against the purchaser 
of his occupancy-tenure, who was also his decree-holder, barred by the rule in 
8. 244 (c) of the Civil Procedure Code 

Munshi Kashi Prasad, for the Appellant. 

Pandit Sundar Lai, for the Respondent. 

Oldfield, J. (Petheram, C.J., and Straight, Brodhurst, and Tyrrell, 
JJ., concurring). — By s. 244, Civil Procedure Code, it is provided that 
certain questions shall be determined by order of the Court executing the 
decree, and not by separate suit. Amongst these are all questions arising 
between the parties to the suit in which the decree was passed or their repre- 
sentatives, and relating to the execution, discharge, or satisfaction of the decree. 

The questions must be questions which arise between parties to the suit 
or their representatives, and which relate to the execution, discharge, or 
satisfaction of the decree. 

If they are questions of this nature, and which properly arise between 
the parties or their representatives, they must bo determined by order of the 
Court executing the decree, and not by separate suit ; and the provision dis- 
allowing separate suit to determine these questions applies not only to prohibit 
a suit between parties and their representatives, but also a suit by a party or 
his representatives against an auction -purchaser in execution of the decree, 
the object of which is to determine a question which properly arises between 
parties or their representatives, and relates to the execution, discharge, or 
satisfaction of the decree. 

[ 148 ] If the question be of this nature, it is one which by s. 244 must be 
determined by order of the Court executing the decree, and not by separate suit ; 
and it is immaterial whether the party did or did not raise it prior to the 
auction-sale at the time of execution. If he did not, he lost the remedy which 
the Legislature has provided. 

That this was the intention of the Legislature, and that a question of this 
kind cannot be raised by a party to the suit in which the decree was passed 
against a purchaser in execution of that decree seems evident fi^om s. 316, 
which provides that, as regards the parties to the suit and persons claiming 
through or under them, the title to the property sold shall vest in the purchaser 
from the date of the sale-certificate. 

In the case before us a judgment-debtor has sued the auction-purchaser to 
recover the property sold in execution of the decree, on the ground that the 
property, which is a tenant's right in land, is not by law saleable in execution 
of a decree. This question is one which arose between the plaintiff judgment- 
debtor and the decree-holder, who is also the purchaser, and was determined 
against the former by the Court which executed the decree prior to the sale ; 
and it is a question which must be considered to relate to the execution, dis- 
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charge, or Batisfacfcion of the decree. It is, in effect, whether certain property 
was liable to attachment and sale to satisfy the decree. 

Certain things are, by a. 266, Civil Procedure Code, not liable to attach* 
ment and sale; and questions regarding liability to attachment and sale arising 
out of the provisions of s. 266 would clearly be questions within the meaning 
of s. 244, Civil Procedure Code. The question of the liability of the property, 
the subject of this suit, to attachment and sale, arises out of a provision in 
the Bent Act ; but equally with questions under s. 266, Civil Procedure Code, 
it is one which falls within the meaning of s. 244, Civil Procedure Code. 

For these reasons I am of opinion that the suit is nob maintainable, and 
on re-coDsideration I modify the opinion I expressed in the case of Narain V. 
Puran, Weekly Notes, 1883, p, 218. 

NOTES. 

[ This case vas followed in (1899) 22 All , 86 (thequf Riion was between one of the parties 
and the auction-purchaser as regards execution, disoJiarge or satisfaction of decree) ; (1899) 
22 All., 108 (the qu4 stion was as regards the non-liabiliiy of the property decreed against) ; 
(1899) 20 Cal., 727 (non-saleabihty of the holding). But see (1904) 25 All., 447 F. B., where 
this and other oases were not followed 

In (1897) 24 G.il., 355 this case was distinguished and observed upon as follows : — ** In 
the present case (24 Cal., 355), the party who raise r the objection that the plaintiff has 
acquired no right by his auction-purchase because the bolding sold was a non-transferable one, 
has not brought any suit. He is only raising that objection in defence to the suit which 
the other side has brought, and section 244 is not, in our opinion, any bar to this plea being 
raised by the defendant in his defence”.] 


[149] The 21si Jairuary, 1886. 

Present : 

Sir Comer Petheram, Kt., Chief Justice. Mr. Justice Straight, 
Mr. Justice Oldfield, Mr. Justice Bkodhurst and 
Mr. Justice Tyrrell. 

Abdul Kadir Plaintiff 

UiSUS 

Salima and another Defendants.' 


Suit jor restitution of conjugal rights — Muhammadan Law — 

Doioer — Plea of non-payment — Form of decree. 

According to the Muhammadan law, marriage is a civil contract, upon the completion 
of which by proposal and acceptance, all the rights and obligations which it creates, arise 
immediately and simultaneously. There iR no authority for the proposition that all or any 
of these rights and obligations are dependent upon any condition precedent as to the pay- 
ment of dower by the husband to the wife. Dower can only be regarded as the consideration 
for connubial intercourse by way of analogy to price under the contract of sale. Although 
prompt dower may be demanded at any time after marriage, the wife is under no obligation 
to make such demand at any specified time during coverture, and it is only upon such demand 
being made that it becomes payable. This claim may be used by her as a means of obtaining 
payment of the dower, and as a defence to a claim for cohabitation on the part of the husband 
without her consent ; but, although she may plead non-payment, the husband’s right to 

* Secodd Appeal No. 414 of 1884, from a decree of M. 8. Howell, Esq., District Judge 
of Mirzapur, dated the i5th March 1884, reversing a decree of Munshi Madho Lai, Munsif 
of Mix Kapur, dated the 12th December 1683. 
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claim cohabitation is antecedent to the plea, and it cannot be said that until he has paid 
prompt dower his right to cohabit ition does not accrue. The sole object of the rule allowing 
the plea of non-payment of dower is to enable the wife to secure payment. Her right to 
resist her husband so long as the dowor remains unpaid is analogous to the lien of a vendor 
upon the sold goods while they remain in his possession and so long as the price or any part 
of it is unpaid ; and hot surrender to her husband resembles the delivery of the goods to the 
vendee. Her lien for unpaid dower ceases to exist after consummation, unless at such time 
she is a minor or insane or has been forced, m which case her father may refuse to surrender 
her until payment. It cannot in any case be pleaded so as to defeat altogether the suit for 
restitution of conjugal rights, which is maintainable upon the refusal of either party to* 
oohabit with the other ; and it can only operate in modification of the decree for restitution^ 
by rendering its enforcement conditional upon payment of so much of the dower as may ber 
regarded as prompt, Lu accordance with the principles recognized by Courts of equity under 
the general category of compensation or lien, when pleaded by a defendant in resistance or 
modification of the plaintiff's claim. 

It is a general rule of interpretation of the Muhammadan Ijiw that, in oases of difference 
of opinion among the jurisconsults Imam Abu Hanifa and his two disciples Qazi Atu Yusuf 
and Imam Muhammad, the opinion of the majority must be followed ; and, in the applica- 
tion of legal principles to temporal matters, the opinion of Qazi Abu Yusuf is entitled to the 
greatest weight. 

MoonsJiee Buzloor Ruheem v. Shums-oofi-nissa Begum, 11 Moo. I. A. 661, MuHeeka v, 
Jumeela, L. R., Sup. VoL, Iiid. Ap. 135 ; 11 B. L. R., 376, Ranee Khaiooroonissa v. Ranee 
Ryeesoonissa, L. R., 2 Tnd., Ap. 236 ; 6 B. L. R , 84, Nniuab Buhadoor Jung Khan v. [150] 
Uzeez, Begum, N.-W. P. S. D. A. Rep., 1843-4C, p 180, Jaun Deebee v. Sheikh Moonshee 
Beparee, 3 W. R., C. R., 93, Qaiha Ram Mistree v. Moohita Kochin Atteah Doomoonee, 14 
B. Lf. R., 298, and iSidun v. Mazhar Husain, I. L. R., 1 All., 483, referred to. Sheikh 
Abdool Shukkoar v. Raheem^un-ntssa , N.-W. P, H. G. Rep., 1874, p. 94, Wilayat Husain 
V. Allah Rakht, 1. L. R., 2 All., 831, Nasrat Husamy. Ilaimdan,!. L. R., 4 All., 206, 
and Nasir Khan v. Umrao, Weekly Notes, 1882, p. 90, overruled. 

In a suit brought by a husband for rostitutiop of conjugal rights, the parties being Sunni 
Muhammadans governed by the Hanafi Law, the defendant pleaded that the suit was not 
maintaiuable, as the plaintiff had nob paid her dower>dL>bb The plaintiff thereupon deposit- 
ed the whole of the dower-debt in Court. It appeared that the defendant's dower had been 
fixed without any specification as to whether it was to bo wholly or partly prompt. It also 
appeared that she bad attained majority before the marriage, and that she had cohabited 
with the plaintiff for three months after rairriago, and there was no evidence that she had 
ever demanded payment of her dowor before the suit was filed, oi that she had refused co- 
habitation on the ground of non-payment. Besides the plea already mentioned, she also relied 
upon allegations of divorce and cruelty, but these allegations wore found to be untrue. The 
Lower Appellate Court dismissed the suit, holding that inasmuch as the plaintiff had not 
paid the dower-debt at the time when he brought his suit, he had no cause of action under 
the provisions of the Muhammadan Law. 

Held by the B’ull Bench that the Lower Appellate Court’s view of the Muhammadan 
Law relating to conjugal rights and the husband’s obligation to pay dower, was erroneous ; 
and that the plaintiff , under the circumstances of the case, had aright to maintain the suit- 

The plaintiff in Uiia suit claimed restitution of conjugal rights. The 
parties to the suit were Sunni Muhammadans governed by the Hanafi law. 
The plaintiff was married to the defendant Salima on the 15th March 1883, 
and her dower was fixed without any specification as to whether it was to be 
pai'tly or wholly prompt or deferred. She cohabited with her husband, the» 
plaintiff, up to the 15th June 1883, when she went on a visit, to her father, 
the defendant Chimman. On the 2Bth June 1883, the plaintiff instituted the 
present suit on the allegation that he requested Ohimman to allow Salima to 
return to cohabitation with him, but that Gbimman fiatly refused to comply 

• # 
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with the plaintiff’s request* and obstructed him in bringing the defendant 
Baliraa with him that the defendant Salima had “ been won over by the 
defendant Chimman to his own side ;” and that the plaintiff’s wife, the defend- 
ant Salima, was not therefore willing to come with the plaintiff.” Upon 
these allegations the plaintiff' prayed that “ the defendant [1513 Chimman be 
ordered to send the defendant Salima with the plaintiff*, and not to interfere with 
the latter in bringing her with him, and the defendant Salima be also ordered 
to come with the plaintiff and live with him as his wife.” 

To the suit so institiiterl two separate defences were made on one and the 
JSame day, the 24th July 1883. 

The defendant Chimman simply protested against being impleaded in the 
•suit, stating that he “ never refused to send Salima to her husband’s house;” 
that she was “ herself wise and major,” and could “ form a judgment as to her 
own interests.” 

The defendant Salima raised three main pleas in defence : —First, that 
she had been irrevocably divorced by the plaintiff, and was therefore no longer 
his wife; secondly, that “notwithstanding the divorce, the plaintiff had not 
paid the defendant’s dower,” so that, “ even if the plaintiff had not repudiated 
the defendant, he was not competent to bring his suit so long as he did not 
satisfy her dower-debt and thirdly, that the plaintiff had treated her with 
cruelty, and she was therefore in fear of grave personal injury. 

In this stage of the case the plaintiff deposited the wliole dower-money in 
Court on the 20th August 1883 , and the Court of First Instance (Munsif of 
Mirzapur) having examined the evidence produced on either side, held that the 
allegations set up in defence were not proved ; that the nature of dower not 
having been “specified at the time of marriage, only a part of the dower be- 
comes, under the Muhammadan law, payable on demand;” that “befoie the insti- 
tution of the suit, the dower was never demanded by the defendant ;” that 
“ the defendant having insisted on pa^yment oi tlie dower, the plaintiff has paid 
the money into Couit;’’ and that such payment under the circumstances of 
the case entitled the plaintiff “to succeed in his claim for bringing his wife to 
his house ” 

Upon appeal by both the defendants, the Lower Appellate Court (District 
Judge of Mirzapur), relying upon certain rulings, and without going into the 
merits of the case as to the pleas regarding divorce and cruelty, held that “the 
whole of the dower is to he considered as prompt ” under the Muhammadan 
law, and that “payment into Court after institution of the suit was insufficient, 
because the husband had no cause of action at the time when he [152j brought 
his suit.” Upon this ground the District Judge, decreeing the appeal, dismissed 
the suit in toto. 

The plaintiff appealed to the High Court, impugning the view of the 
Muhammadan law taken by the Lower Appellate Court. 

The appeal came on for hearing before OLDFIELD and MahMOOD, JJ., 
who, having regard to the rulmgs of the Court in sheikh Abdool Shukkoar v. 
Baheem-on-vism, N.-W.P. H, G. Rep., 1874, p. 94, Wilayat Husain, v. Allah 
Bakhi, I.L.R , 2 All., 831, and Nazir Khan v. Umrao, Weekly Notes, 1882, p. 96, 
referred to the Full Bench the question “ Whether, under the circumstances 
of this case, the plaintiff had the right to maintain the suit.” 

Mr. Amir-ud-dtn, for the Appellant. 

Pandit Ajudhia Nath, for the Respondents. 

Pethjram, C.J. (Stkaight, Oldfield, Brodhurst, and Tyrrell, JJ., 
concurring): — This case was argued before the Full Bench on the 26th March 
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1885t when the Judges constituting the Court were the same as now» except 
that Mr. Justice^ Mahmood was officiating for Mr. Justice TYRhELL. Mr. 
Justice Mahmood has now left the Court, but we have bad the advantage of 
his written opinion, which we adopt and deliver as the judgment of the Court. 
His opinion answers the question referred to the Full Bench in the affirmative, 

as follows : — 

• 

Mahmood, J. — The question raised by this reference is one not free from 
difficulty, arising partly from the manner in which the subject has been dealt 
with in the text-books of Muhammadan law, and partly from the ratio decidendi 
adopted in some of the reported cases which I shall presently refer to and 
discuss. Bub before doing so, I consider it necessary to recapitulate the facts 
of this case, so far as they are required for the purposes of answering this 
reference. 

(After stating the facts as stated above, the learned Judge continued as 
follows): The plaintiff has prefeired this second appeal impugning tlie view 
of the Muhammadan law taken by theLower Appellate Court, and tlio question 
raised by the contention of the parties is one the decision of which will atlect 
the domestic family life of the Muhammadan comm unitv. It therefore 
[153] falls essentially within the purview of s. 24 of the Bengal Civil Courts Act 
(VI of 1871), which binds us to adhere to the rules of Muhammadan law in 
determining such questions. The clause is a reproduction of s. 15, Bengal 
Eegulation 1 V of 1793. Referring to tliat clause, the Lords of the Pi ivy Council, 
in Moon^hee Buzloor Rukccm v. Shiims-oon-nism Begum, 11 Moo. 1 A., 651, 
which was a suit for restitution of conjugal rights hy a Muhammadan against liis 
wife, made certain observations which furnish the guiding principle upon which 
such cases should be determined. After quoting certain passages from the 
judgment of the learned Judges of the Calcutta High Court, their Lordships 
went on to say: — “ Tlie passages just quoted, if understood in their literal 
sense, imply that cases of this kind are to he decided without reference to the 
Muhammadan law, but according tp what is termed ‘equity and good conscience,* 
i,e., according to that which the Judge may think the principles of natural 
justice require to be done in the particular case. Their Lordsliips most em- 
phatically dissent from that conclusion. It is, in their opinion, opposed to the 

whole policy of the law in British India and they can conceive nothing 

more likely to give lUst alarm to the Muhammadan community than to learn hy 
a judicial decision, that their law, the apirlication of whic!; has been thus secured 
to them, is to be over-ridden upon a question which so materially concerns 
their domestic relations. The Judges were not dealing with a case in which 
the Muhammadan law was in plain conflict with the general municipal law, 
or with the requirement-? of a more advanced and civilized society, as for 
instance if a Mussulman had insisted on the right to slay his wife tnken in 
adultery. In the reports of our Ecclesiastical Courts there is no lack of cases 
in which a humane man, judging according to his own senses of what is just 
and fair, without reference to positive law. would let the wife go free ; and yet, 
i;he proof fulling short of legal cruelty, the Judge has felt constrained to order 
her to return to her husband *’ (pp. 614-615). 

I have quoted the passage at such length, because it has come within my 
notice that vague and variable notions of the rule of " justice, equity and good 
conscience” are sometimes regarded as affecting the administration of native 
laws in such matters to a [154] degree not justified or necessitated by the 
general municipal law applicable to all persons, irrespective of their race or 
religion: and applying the observations of the Lords of the Privy Council to 
lihe present case, I have uo doubt that this case must be decided according 
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to the rules of Muharamadan law, the order of the Court whatever it may be,, 
being, of course, subject to such rules as the exigencies of the general 
municipal law may require. 

In this view of the case the reference cannot, in my opinion, be satisfactorily 
answered without considering, first, the exact nature and effect of marriage 
under the Muhammadan law upon the contracting parties ; secondly, the exact 
nature of the liability of the husband to pay the dower ; thirdly, the matrimo- 
nial rights of the parties as to conjugal cohabitation ; and fourthly, the rules 
of the general law as to the decree of Court in such cases. 

But, as preliminary to the consideration of these various points, 1 may 
observe that a suit for restitution of conjugal rights is a suit “ of a civil nature,’* 
within the meaning of s. 11 of the Civil Procedure Code, and this view is 
supported by the terms of articles 34 and 35, sch. ii. Limitation Act (XV of 
1877), and the provisions of s 260 of the Code itself. To quote the language 
of the Privy Council in the case already referred to, “upon authority, then, as 
well as principle, their Lordships have no doubt that the Mussulman husband 
may institute a suit in the Civil Courts of India for a declaration of his right to 
the possession of his wife, and for a sentence that she return to cohabitation ; 
and that that suio must be determined according to the principles of the 
Muhammadan law " (p, 610). 

What, then, are the rules of the Muhammadan law upon the first three 
points which I have already enumerated? I will deal with each of those points 
separately, and in doing so will refer to the important rulings which constitute 
the case law upon the subject. 

In dealing with the first point, I adopt the language employed in the Tagore 
Law Lectures(l 873) in saying that “marriage among Muhammadans isnotasacra- 
ment, but purely a civil contract; and though it is solemnised generally with reci- 
tation of certain verses from the Kuran, yet the Muhammadan law does not 
[156] positively prescribe any service peculiar to the occasion. That it is a 
civil contract is manifest from the various ways and circumstances in and 
under which marriages are contracted or presumed to have been contracted. 
And though a civil contract, it is not positively prescribed to be reduced to 
writing, but the validity and operation of the whole are made to depend upon 
the declaration or proposal ot the one, and the acceptance or consent of the 
other, of the contracting parties, or of their natural and legal guardians before 
competent and sufficient witnesses ; as also upon the restrictions imposed, and 
certain of the conditions required to he abided by according to the peculiarity 
of the case'* (u, 291). That this is an accurate summary of the Muhammadan 
law is shown by the best authorities, and Mr. Baillie, at page 4 ot his Digest, 
relying upon the texts of the Kanz, the Ktfayah, and the Inayah, has well 
summarized the law Marriage is a contract which has for its design or 
object the right of enjoyment and the procreation of children. But it was also 
instituted for the solace of life, and is one of the prime or original necessities 
of man. It is therefore lawful in extreme old age after hope of offspring has 
ceased, and even in the last or death illness. The pillars of marriage, as of 
other contracts, are Eeiah-o-kubool, or declaration and acceptance The first 
speech, from whichever side it may proceed, is the declaration, and the other 
the acceptance.” The fledaya lays down the same rule as to the constitution 
of the marriage contract, and Mr. Hamilton has rightly translated the original 
text (t) , — “Marriage is contracted —that is to say, is effected and legally 
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confirmed — by means of declaration and consent, both expressed in the pre- 
terite”. These authorities leave no doubt as to what constitutes marriage in law, 
and it follows chat, the moment the legal contract is established, consequences 
flow from.it naturally and imperatively as provided by the Muhammadan law. 
I have said enough as to the nature of the contract of marriage, and in 
describing its necessary legal efiects I cannot do better than resort to the original 
text of the Fatawa-i-Alamqiri which Mr. Baillie has translated, in the form of 
paraphrase, at page 13 of his Digest, [156] but which 1 shall translate here 
literally, adopting Mr. Baillie’s phraseology as far as possible : — “ The legal 
effects of marriage are that it legalizes the enjoyment of either of them (husband 
and wife) with the other in the manner which in this matter is permitted by 
the law ; and it subjects the wife to the power of restraint, that is, she becomes 
prohibited from going out and appearing in public ; it renders her dowser, main- 
tenance, and raiment obligatory on him ; and establishes on both sides the 
prohibitions of affinity and the rights of inheritance, and the obligatoriness of 
justness between the wives and their rights, and on her it imposes submission 
to him when summoned to the couch ; and confers on him the power of correc- 
tion when she is disobedient or rebellious, and enjoins upon him associating fami- 
liarly with her with kindness and courtesy. It renders unlawful the conjunction 
of two sisters (as wives) and of those who fall under the same category (l)” 
(with reference to prohibitions of the marriage law). 

That this conception of the mutual rights and obligations arising from 
marriage between the husband and wife bears m all main features close similarity 
to the Roman law and other European systems which are derived from that 
law cannot, in my opinion, bo doubted ; and even regarding the power of 
correction, the English law seems to resemble the Muhammadan, for even 
under the former “ the old authorities say the husband may beat his wife 
and if in modern times the rigour of the law has been mitigated, it is because 
in England, as in this country, the criminal law has lia^ipily stepped in 
to give to the wife personal security which the matrimonial law does not. 
To use the language of the Lords’ of the Privy Council in the case already 
cited : — “ Tlie Muhammadan law, on a question of what is legal cruelty between 
[ 157 ] man and wife, would probably not differ materially from our own, of 
which one of the most recent expositions is the following : — ‘ There must be 
actual violence of sucli a character as to endanger personal health or safety, 
or there must he a reasonable apprehension of it.’ ‘ The Court,* as Lord 
Stowkll said, in Evans v. Evafis, ‘ has never been driven off this ground’” 

(pp. 611-612). 

Now the legal effects of marriage, as enumerated in the Fatawa-i- 
Alamgiri, come into operation as soon as the contract of marriage is completed 
by proposal and acceptance ; their initiation is simultaneous, and there is no 
authority in the Muhammadan law for the proposition that any or all of them 
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are dependent upon any condition precedent as to the payment of dower by 
the husband to the wife. — 

This leads me to the consideration of the second point, upon which the 
greatest stress has been laid in the argument at the Bar. It was Contended 
by the learned pleader for the respondent bliat, under the Muhammadan law, 
the wife’s dower is regarded as nothing more or less than price for connubial 
intercourse, and that the right of cohabitation does not therefore accrue to the 
husband till he has paid the dower to the wife. The argument, so urged, 
renders it convenient to deal with the third point along with the second. 

I have already shown that, under the Muhammadan law, the right of 
cohabitation comes into existence at the same time and by reason of the same 
incident of law as the right of dower. That the latter right may modify and 
affect the former cannot be doubted : how it affects and modifies it is the main 
subject of this reference. Dower, under the Muhammadan law, is a sum of 
money or other property promised by the husband to be paid or delivered to 
the wnfe in consideration of tlm marriage, and even where no dower is 
expressly fixed or mentioned at the marriage ceremony, the law confers the 
right of dower upon the wife as a necessary effect of marriage. To use the 
language of the Hedaya, “ the payment of dower is enjoined by the law merely 
as a token of respect for its obiect (the woman), wherefore the mention of it 
is not absolutely essential to the validity of a marriage; and, for the same 
reason, a marriage is also valid, although the man were [158] to engage in the 
contract on the special condition that there should be no dower.” — (Hamilton’s 
Hedaya by Grady, p. 44), Even after the marriage the amount of dower may be 
increased by the Imsband during coverture (Baillie’s Digest, p. Ill) ; and indeed 
in this, as in some other respects, the dower of the Muhammadan law bears 
a strong resemblance to the donatio propter nuptias of the Romans which has 
subsisted in the English law under the name of marriage settlement. In this 
sense and in no other can dowser under the Muhammadan law be regarded as 
the consideration for the connubial intercourse, and if the authors of the 
Arabic text-books of Muhammadan law have compared it to price in the contract 
of sale, it is simply because marriage is a civil contract under that law, and 
sale is the typical contract which Muliammadati jurists are accustomed to 
refer to in illustrating the incidents of other contracts by analogy. Such being 
the nature of the dower, the rules which regulate its payment are necessarily 
affected by the position of a married woman under the Muhammadan law. 
Under that law marriage does not make her property the property of the 
husband, nor does coverture impose any disability upon Jier as to freedom of 
contract. The marriage contract is easily dissoluble, and the freedom of 
divorce and the rule of polygamy place a power in the hands of the husband 
which the Law-giver intended to restrain by rendering the rules as to pay- 
ments of dower stringent upon the husband. No limit as to the amount of 
dower has been imposed, and it mav either be prompt, that is immediately 
payable upon demand, or deferred, that is payable upon the dissolution of 
marriage, whether by death or divorce. The dower may also be partly prompt 
and partly deferred ; but when at the time of the marriage ceremony no specifica- 
tion in this respect is made, the whole dower is presumed to be prompt and due 
on demand [Mirza Bedar Bukhi Mahomed Ali Bahadoor v. Mirza Khurrum 
Bukht YiXhya All Khan Bahadoor, Suth., P. C. J., 823.1 The question when 
such dower becomes fjayahle was discussed by the Lords of the Privy Council 
in Mulleeka v. Jumeela, L. R. Sup. Vol., Ind. Ap., 135 : 11 B. L. R., 375, and 
in Ranee Khan ocroomssa v, Hanee Ryeesoonism^ L. R., 2 Ind. Ap., 235: 5 
B. L. R,, 84, and in the former of these cases their Lordships approved the 
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rule laid down by the Sadr Diwani Adalat of these provinces in Natvah 
[1S9] Buhadoor Jung Khan v. Uzeez Begum, N.-W. P. S. D. A.Kep., 1843-46, 
p. 180, wherein the Court considered “ the nature of the exigible dower to be 
that of a^debt payable, generally on demand after the date of the contract, 
which forms the basis of the obligations, and payable at any period during the 
life of the husband, on which that demand shall be actually nciade, and therefore 
untH the demand be actually made and refused, the ground of an action at law 
cannot properly be said to have arisen. These rulings leave no doubt that 
although prompt dower may be demanded at any time after the marriage, the 
wife is under no obligation to make such demand at any specified time (luring 
coverture, and that it is only upon making such demand that it becomes 
payable in the sense of performance being rendered in fulfilment of an 
obligation. 

The right of dower confers another right upon the Muhammadan wife, 
and the nature of this second right is described in the Hedaya in a passage 
on which the learned pleader for the respondent has relied for bis contention. 
The passage is to be found in (Irady’s edition of Hamilton’s Iledaya, at page 
64 ; but as the translation is not suflliciently close, and is moreover interpolated 
with paraphrases, I translate the original text here literally, since much depends 
upon the exict meaning of the passage : — “ It is the wile’s right that she may 
deny herself to her husband until she receive the dower, and she may prevent 
him from taking her away (that is, travelling with her), so that her right in 
the return may be fixed in the same manner as that of the husband in the 
object of the return and become like sale. And it is not for the husband that 
he may prevent her from travelling or going out of his house and visiting her 
friends until he lias paid the whole exigible dower, because the right of restraint 
is for securing fulfilment (of his right) to the rightlul person, and he has not 
the right to securing fulfilment before rendering fulfilment (himself) ; and if 
the whole dower is deferred, it is not for her to deny herself because of her 
having dropped her right by deferring it, as in sale. And in this matter Abu 
Yusuf holds the contrary opinion,’ And if the Imsband has retired with her, 
the same would be the answer according to Abu Hanifa ; bub the two disciples 
have said she has not the right to deny herself, ar.d the difference of opinion 
subsists [160] where there is retirement with her consent ; hut if she was 
forced or an infant or insane, her right of denying herself dex's nob drop 
according to the unanimous opinion of our Doctors. ”(1^ 

Another passage to be found in the Ditrrul Makhtar has also been cited 
by the learned pleader for the resporn^ent, and F translate it here before 
considering the exact effect of these authorities upon the present case: — 

“ It is the wife’s right to prevent the husband from connubial intercourse, 
and that which is im])lied therein and from journeying with her, even though 
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after connubial intercourse and retirement to which she has consented, because 
all connubial intercourse has been contracted with her, and the rendering of 
some does not imperatively require the rendering of the rest. This right is 
for the purpose of obtaining what has been stated as prompt dower, whether 
wholly or partly/ (1) 

Eelying upon these passages, the learned pleader for the respondents 
contends that the right of cohabitation does not accrue to the husband at 
all until he has paid the prompt dower, and that, inasmuch as the plaintifif 
in the present case had not paid the dower to his wife, defendant No. 2, her 
refusal to cohabit with him did not afford a cause of action for a suit for 
restitution of conjugal rights. In support of this contention certain reported 
cases have been cited, which I wish to notice here. In Sheikh Ahdool Skukkoar 
[161]v. Haheam-oon-ntssa^ N.-W.P. H. C. Eep , 1874, p. 94, it was held that a 
suit will nob lie by a Muhammadan to enforce the return of his wife to his house, 
even after consummation with consent, until her prompt dower has been paid. 
The rule was followed to its fullest extent in Wilayat Husain v. Allah 
Rakhi, 2 All. 831, and in Nasrat Husain v. Hamidan, I. L. E., 4 All. 206, 

and in the former of these cases it was held that a Muhammadan cannot maintain 
a suit against his wife for restitution of conjugal rights, even after such consum- 
mation with consent as is proved by cohabitation for five years, where the 
wife's dower is prompt and has not been paid. In Eidan v. Mazhar Husain, 
I. L. R.. 1 All. 483, where the suit prayed for restitution of conjugal rights, 
and the defendant in her written statement having claimed dower, the Lower 
Appellate Court, setting aside the decree of the first Court, decreed the 
claim conditional upon payment of prompt dower, this Court upheld the 
decree by a judgment which is silent upon the specific question whether 
the dower not having been paid before suit, the plaintiff’ had the right 
to come into Court with such a prayer. In Nazir Khan v. Umrao, 
Weekly Notes, 1882, p. 96, however, a Division Bench of this Court upheld 
the decree of the Lower Appellate Court, which had dismissed the suit 
in toto, reversing the decree of the Court of First Instance, which had 
passed a decree in favour of the plaintiff (husband) conditional upon his paying 
the prompt dower. The ruling is in full accord with the ratio decidendi adojjted 
in the case of Sheikh Ahdool Shukkoar, N.- W. P. H. C. Eep., 1874, p. 94, 
which appears to be the leading case upon the point under consideration, so 
far as this Court is concerned. No ruling of any other High Court was cited 
at the hearing in support of the respondents' contention except the case of Jaun 
Beebee v. Sheikh Munshee Beparee, 3 W. R. C. E. 93, which does not appear to 
me to be decisive on eithei side of the contentions raised in the case. The 
ruling of this Cnurt in Sheikh Ahdool Skukkoar v. Raheem-oon-nissa, N.-W. P. 
H. C. Eep., 1874, p. 94 is, therefore, the only leading case upon the subject, 
but, with due deference, I am unable to agree in the rule there laid down. 

The texts cited by the learned pleader for the respondents undoubtedly 
show, what is a well-recognised rule of the Muhammadan law of marriage, that 
the marriage contract having been [162] completed and its legal effects 
having been established, the right of claiming prompt dower comes into 
existence in favour of the wife, and that she can use such a claim as a means 
of obtaining payment of the dower and as a defence for resisting a claim for co- 
habitation on the part of the husband against her consent. And when I say 
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this, I put the case in favour of the respondents in its strongest possible light* 
for even upon this question in cases where co-habitation has taken place, the 
conflict of authority is too great to render it an undoubted proposition of the 
Muhammadan law. Thp learned Judges in the case to which I have just 
referred seem to have appreciated this difficulty, but preferred to adopt the 
view of Imam Abu Hanifa in preference to the concurrent opinions of his two 
eminent* disciplos, Qazi Abu Yusaf and Imam Muhammad, notwithstanding 
the fact that a passage was cited to tliem from the Durrul Mukhtar in support 
'Of the view that “ where on such a point there is a difference between Abu Hanifa 
and his disciples, the opinion oj the latter should prevail.” Both Imam Abu 
Hanifa and Imam Muhammad were purely speculative jurisconsults, who 
spent their lives in extracting legal principles from the traditional sayings of 
the Prophet; but Qazi Abu Yusaf, whilst equally versed in traditional lore, 
had, in his position as Chief Justice of tho Empire of the Khalifa Harun-ul- 
Rashid, the advantage of applying legal principles to the actual conditions 
of human life, and his dicta (especially in temporal matters) command such 
high respect in the interpretation of Muhammadan law, that whenever either 
Imam Abu Hanifa or Irnam Muhammad agrees with him, his opinion is 
accepted by a well-understood rule of construction. But before proceeding 
any further, 1 wish to quote a passage from the celebrated Fatawa Qazi Khan, 

^ .a text-book as high in authority as the Durrul Mukhtar : — 

“A wife, having surrendered herself to her husband before the fulfilment 
(t.ft., payment) of dower, sui)se<iueutlv denies herself (to him) for securing 
fulfilment of the dower. She has this right in the opinion of Abu Hanifa ; 
but Ahu Yusaf and Im.im Maharnmad maintain tliab she has not the right of 
prohiliiting him from connubial intercourse, and doubts have arisen in regard 
to their opinions as to the power of preventing her from journeying. And 
fl63] according to the opinion of Ahul Q isim Assaffar, it is her right that slie 
may prevent him Iroin taking her on a journey (1).” But the best summary 
of the law is to be found in the latest authoritative work on the Muhammadan 
law, the Fatawa-i Alamqiri in a’passage which Mr. Baillie has translated 
somewhat briefly at pages 124-25 of his celebrated Digest. The passage being 
the most complete exposition of the law upon the subject, I translate it here 
'myself as closely as possible, from the original text itsoll : — 

“ In all places, when the husband has had connubial intercourse witli her, 
or validly retired wdth her, the whole dower is confirmed. If she intends 
to deny herself bo him for securing fulfilment (z.c., payment) of her exigible 
dower, it is her right to do so according to Imam Abu Hanifa ; but this is 
opposed to the opinions of his two disciples (Qazi Abu Yusaf and Imam Muham- 
mad), and in like manner the husband cannot prevent her from going out or 
travelling or going on a voluntary pilgrimage, according to Abu Hanifa, except 
when she goes out in an indecent manner. As to her right to all this before 
she has surrendered herself (consummation), there is unanimity of opinion, as 
there is as to the rylo wlien tlie husband has had connubial intercourse with 
lier whilst she is a minor or has been forr^ed or insane, in which cases her 
father might refuse to surrender her until tho payment of her prompt dower 
— so in the Itabiyyah. And if the husband has had connubial intercourse with 
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her or retired with her with her consent, it is her right to refuse herself to go 
on a journey until payment of her whole dower according to the written engage- 
ment, or the prompt part of it according to the custom of our country. Thia 
view is according to Abu Ilanifa, but his two disciples maintain that she has 
no such right, and the Shaikli-ul-Imam, the jurisconsult, the pious Ahul Qasim 
Assaffar, was accustomed to decide according to Abu Ilanifa, so far as going 
on a journey is concerned ; but in matter [164] of refusing herself? he 
used to decide according to the opinions of tlio two disciples, and several of 
our learned doctors have approved of this distinction (1)/’ 

Having cited these various passages from text-books of the highest autho- 
rity upon the Muhammadan law, I proceed to consider the exact offcot they 
have upon the present case. And here I have to point out that in this case 
the Court of First Instance found that no demand for dower had been made by 
the w»fe (defendant No. 2) before the institution of the suit, and that she had 
already cohabited with her husband, the plaintiff, and there is no question that 
she had attained majority wlien she was married. These matteis were not 
dealt with by the Lower Appellate Court, which decided the case upon thepreli- 
minaiy point, and they may be taken to be so for the purpose of this reference. 

1 have already said enough to show that the right of dower does not precede 
the right of cohabitation which the contract of niarriigo necessarily involves, 
but that the two rights come into existence simultaneously and by reason of 
the same incident of law. The right of the wife to claim maintenance 
from her husband arises in the same manner as one of the legal effects of 
marriage, and to say that any of those ellects are not simultaneouslv created 
by the contract of marriage amounts, in m\ opinioTi, to a violation of the fund- 
amental notions of jurisprudence regarding correlative rights and obligations 
arising from one and the same perfected legal relation. Indeed, so far as the 
Question now under consideration is concerned, the rules of Muhammadan 
[166] law leave no doubt wlion that system of law is consulted as a whole and 
not upon isolated points. The fact of the marriage gives birth to the right of 
cohabitation not only in favour of the husband but also in favour of the wife, 
and to say that the payment of dov\er is a condition precedent to the vestiture 
of the right, is to ludd that a relationship, of which the riglits and obligations 
are essentially correlative, may come into existence at one time for one party 
and another time for the oilier party. If the payment of dower were a condi- 
tion precedent to the initiation of the right of cohabitation, a Muhammadan 
wife, having quarrelled with her husband, could not sue him for cohabita- 
tion till she liad in a previous litigation sued and, obtaining a decree, 
realised her dower, because, ex hypoUiest, her right of cohabitation with 
her h usband wuuid be <lepnndent for its coming into existence upon the 
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payment of her dower. Yet such is the logical result of the argument 
pressed upon us on behalf of the respondents. Such, however, is not the rule 
of the Muhammadan law, and even the passages which have been cited 
on behalf of .the respondents do not support any such proposition. The pass- 
age in the Hedaya, wliich T have closely translated frouj the original Arabic 
text, no doubt entitles the wife to resist the claim of the husband for cohabi- 
tation with her by pleading the non-payment of her prompt dower, but it 
proceeds essentially upon the assumption that his right to put forward such a 
claim is antecedent to the plea. In the passage itself he is called “tlio lightful 
person,' and the impediment to tlio enforcement of his right of cohabitation 
with his wife is stated to he the non-payment of her prompt dower, a rule 
which, having been borrowed from the Muhammadan law of salo, is based 
simply upon the analogy of tfie lien which the vendor possesses upon the goods 
for payment of the price before delivery. The rule is simidy analogical, and 
giving to it its fullest scope, it falls far short of maintaining the proposition upon 
which the argument for the respondents rests. The passage from the Durrul 
Miikhtar, following the analogy of sale even further, expressly lays down ihat 
the right of the wife to resist the husband's claim tor cohabitation is intended 
to be for the purpose of realizing her prompt dower. The same is the elTect 
of the passage which 1 have cited from the Fatnira Qazi Khan and the Fataira 
'‘Alamgin, and the rule, as stated by the Muhammadan [166] jurists, bears, in 
the eye of jurisprudence, the strongest possible analogy to the ordinary rule of 
the law of sale, which has boon best stated in s. 95 of the Indian Conti'act 
Act (IX of 1872), namely, that “unless a contrary intention appears by the 
contract, a seller has a lien on sold goods as long as they remain in his posses- 
sion and the price or any part of it remains unpaid." The same is the piinciple 
upon which, in the law of silo, the right of stoppage in transitu is based, and 
the lien which the vendor has amounts to nothing more or loss than the defini- 
tion given by OuoSE, J., in Hammonds v Barclay, 2 East, 227, that it is 
“ a right in one man to retain that which is in his possession belonging to another 
till certain demands of him, the person in possession, are satisfied.” But this 
lien essentially prosumos the right of ownership in the vendee, and terminates 
as soon as delivery has taken place. I have followed up the analogy of salo so 
far, because nearly the wliole argumont of the learned pkiader for the ros[)c)ndonts 
proceeded upon the circumst.inco that in the passages, which he cited, marriagfs 
has been compared to sale, dower to the price, and surrender of the wife tc) her 
husband to delivery of goods in the law of sale. 

But to return to the passages which I have quoted from the Fataiva Qazi 
Khan and the Falaica Alamgin, it is apparent that the sole object of the rule 
which entitles the wife to resist cohabitation is to enable her to secure payment 
of her prompt dower. And it is equally apparent from those passages that 
the opinion of Imam .\bu Hinifa is contradicted, nob only by his two eminent 
disciples, Qazi Ahu Yusaf and Imam Muliaminad, but also by Shaikh Assaffar 
so far as the question of cohabitation is concerned. Imjm Abu llauifa and 
his two disciples are known in the Hanifa school of Muliainrnadan law as “ the 
three Masters,” and I t ike it as a general rule of interpreting that law, that 
whenever there is a difference of opinion, the opinion of the two will prevail 
against the opinion of the third. Now, bearing this in mini, it is clear that 
the two disciples of Imam Abu Il.uiifa, regarding tho surrender of the wife to 
her husband as bearing analogy to delivery of goods in salo, held that the lien 
of the wife for her dower, as a plea for resisting cohabitation, ceased to exist 
[167] after consummation According to the ordinary rule of interpreting 
Muhammadan law, I adopt the opinion of the two disciples as representing the 
majority of *' the three Masters,” and hold that, after consummation of 
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marriage, notj-paymenfc of dower, even though exigible, cannot be pleaded in 
defence of an action for restitution of conjugal rights ; the rule so laid down 
having, of course, no eflect upon the right of the wife to claim her dower in 
a separate action. , 

But the rule enunciated by me need not be applied in its fullest extent to 
the present case, because here, in the first place, it has not been found that the 
wife ever demanded her dower before the suit was filed, or that she declined to 
cohabit with her husband the plaintiff upon the ground that her dower had not 
been paid. She lelied upon allegations of divorce and cruelty, both of which 
were found by the Couit ot First Instance to he untrue,* and upon these 
findings I hold that she had no defence to the action. The plaintiff, as I have 
already shown, acquired by the very fact of the marriage the right of cohabi- 
tation ; lie was not bound to pay the dower before it was demanded, and upon 
the findings of the first Court, the fiist intimation which he had of such 
demand was the written defence of his wife (defendant No. 2) in the course of 
this unfortunate litigation. And upon intimation of such a demand, he actually 
brought the money into Court and deposited it for payment to his wife, 
the defendant No. 2, as her dower. Under such circumstances, the view of 
the learned District Judge, winch follows the rulings to which be has referred, 
simply amounts to saying that tiie plaintiff must institute another suit like the 
present for enforcing the same remedy. I have already said that the present 
suit, bearing in mind the conjugal rights created by the Muhammadan law, 
was not premature, and the view of the learned District Judge can only have 
the effect of circuity of action in contravention of tlie maxim that it is to the 
benefit of the public that there should be an end to litigation. 

This leads mo to the consideration of the fourth point formulated by me 
at the outset, namely, the general law as to decrees in such cases. The question 
involves mixed considerations of substantive law and procedure, and the 
answer to it is fully fur-[168]tii&hed by the dicta ot tlie Lords of the Privy 
Council in the case of Munshep Buzloor Rxiheem. v. Shum^-oon-niHua Begum, 11 
Moo., I. A., 551, to which reference has already been made. After giving a 
brief sketch of the matrimonial law of the Muhammadans, Their Lordships 
went on to say : **The Muhammadan wife, as has been shown above, has rights 
which the Christian — or at least the English — wife ha‘=' nob against her husband. 
An Indian Court might well admit defences founded on the violation of those 
rights, and either refuse its assistance to the husband altogether, or grant it 
only upon terms of his socunng the wife in the enjoyment of her personal 
safety and lier other legal rights ; or it might, on a sufficient case, exercise that 

jurisdiction which is attributed to the Qa/J Enough has been said 

to show that, in Their Lordships’ opinion, the determination of any suit of this 
kind requires careful consideration of the Muhammadan law, as well as strict 
proof of the facts to which it is to be applied (p. 612).” 

Abiding by this dictum, I have carefully considered the Muhammadan 
law as I have already stated, whilst the facts of the case must, for the purposes 
of this reference, be taken to be those found by the Court of First Instance. 
And uprm this state of things I am of opinion that the decree passed by the 
Court of First Instance was right and proper. The question as to the form 
of decree in such cases and the manner in which it may he executed was 
discussed in a very learned judgment by Markby, J., in Gatha Bam Mistree 
v. Moohiin Kochtn Atteah Doomoonee, 14 B. L. R., 298, in which that 
learned Judge, after briefly reviewing the laws of other civilized countries, came 
to the conclusion that the Ecclesiastical Law of England was the only system 
which justified the view that “ a Court could enforce the continuous perform- 
ance of conjugal duties by unlimited fine and imprisonment ; ” but the learned 
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Judge declined to follow that law in Indian cases* and held that the provisions 
of s, 200 of the old Civil Procedure Code (Act VIII of 1859) were not 
applicable to decrees for restitution of conjugal rights. The Legislature 
has, however, stepped in to remove doubts upon this point, and ss. 259 and 
260 leave no doubt as to the manner m which a decree for recovery of 
a wife or for restitution of conjugal rights can bo enforced under the present 
Code.* The case before C169] Mr. Justice Markby was. however, one between 
Hindus, and all that he said in that case would not necessarily apply to a case 
between Muhammadans. Nor need the English law upon the subject be con- 
sulted, though 1 may observe that, judging by the luling of Mr. Justice 
Coleridge in In re Cochrane^ 8 Dowling's P. C , 630 : 4 Jur , 534, the rule of 
Englisli law as to the husband’s general power over the wife’s personal liberty 
goes as far as any civilized law can go in the direction of subjecting the wife 
to the control of the husband. An account of that case is given by Mr. 
Macqueen in his treatise on the Bights and Liabilities of Ilasband and Wife, 
and it appears that the order of the Court in that case was very peremptory — 
— “ Let her be restored to her husband. ” The rules of our law, however, 
necessitate no such course, and in passing decrees m suits for restitution of 
conjugal rights among Muhammadans, the dictum oi the Privy Council already 
quoted furnishes the guiding principle Courts of Justice in India, in the 
exercise of their mixed jurisdiction as Courts of Equity and Law, are at full 
liberty to pass conditional decrees to suit the exigencies of each uarticular 
case, upon the principles which have been so well stated by Mr. Justice STORY 
in his celebrated work on Equity JurisprudencCy 11th ed., ss. 27 and 28. So 
I understand the principle upon which the observations of the Lords of the 
Privy Council in the case to which 1 have so often referred were 
based, and I may with advantage cite another passage from that judgment : — 
It seems to them clear that if cruelty in a degree rendering it unsafe for 
the wife to return to her husband’s dominion were established, the Court 
might refuse to send her back. It may be, too, that gross failure by the hus- 
band of the performance of the oWigatious which the marriage contract im- 
poses on him for the benefit of the wife might, if properly proved, afford good 
grounds for refusing to him the assistance of the Court. And, as their Lord- 
ships have already intimated, there may be cases in which the Court would 
qualify its interference by imposing terms on the husband. But all these are 
questions to be carefully considered, and considered with some reference to 
Muhammadan law (pp. 615-616). ” 

lathe case in which Their Lordships made these various observations the 
question of non-payment of dower as a defence to the action did nob arise, 
nor do the facts of the case as found in the [170] report show whether the 
dower was prompt or deferred, whether it had been demanded or not before 
institution of the suit, and of course there was nothing in the wav of deposit 
by the husband of the amount of dower during the course of the trial in the 
Court of First Instance. These are the distinguishing features of this case ; 
and if the distinction has any tendency to alter the principle, such tendency is 
entiifely in favour of the plaintiff- appellant’s case. 

To return once more to the case of Sheikh Ahdool Shukkoar v. Baheem- 
ooU'-nissa, N.-W. P. H. C. Eep., 1874, p. 94, which is the leading case upon the 
subject, I have to observe, with profound deference, that the ratio decidendi 
adopted in that case seems to me to proceed upon a misconception of the rule 
of Muhammadan law as to the exact time when the right of mutual cohdbiba- 
tion vests in the married parties, and also as to the exact nature of the 
husband's liability to payment of dower, and the exact scope of the right which 
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a Muhammadan wife possesses to plead non-payment of dower in defence of a 
suit by her husband for restitution of conjugal rights. It is one thing to say that 
such a defence may he set up under certain conditions : it is a totally diflerent 
thing to say tfiat “ until the dower was paid no cau».e of action could accrue to 
the plaintifif. ” Tlie payment of dower not being a condition precedent to the 
vesting of the right of cohabitation, a suit for restitution of conjugal rights, 
whether by the liusliand or by the wife, would ho maintainable upon refusal 
by the other to cohabit with him or her ; and in the case of a suit by the 
husband, the defence of jiayment of dower could, at its best, operate in modi- 
fication ol the decree for restitution of C()njug.il rights by rendering the enforce- 
ment of it conditional upon piyment of so mucii of the dower as may be 
regarded to he prompt Siicli w is actually the form of the decree which was 
upheld by this Court in hidau v Mazhnr llusain, T. L R., 1 AIL, 483, and a 
decree to the op[)o&ito eflect was approved by another Bench of this Court in 
Nazi) Khan v. Umrao, Weekly Note^j, 1882, p , 96 Defences which do not 
go to the loot of tlie action, but oulv operate in modification of tlie decree, are 
well known to our CouiLs, and the pnneiples upon which they are based are 
recognised by Courts of Equity both in England and in Arneiica under the 
general Critegory of comoen-Ll7l] sation or hen when pleaded by the defendant 
in re^i^tance or modification ol the plaintiff s claim I have alrcmdy said 
enough, with reference to the argument of the loirned pleader for the respon- 
dents, to introduce an an ilogieal c nnpauson between the contract of sale 
and the contract of niarnago under the Muhunmadan law, and be- 
twtien the claim ol a Muhammadan wife for her dower and a hen as 
understood in the liw of sile “ A lien is not in strictness either 
a tn re or a ad rem, but it is simply a right fo possess and retain 

property until some chaige attaching to it is paid or discharged It is 

often cieitod and sustaini'd in ecpiity where it is unknown at law; as in cisea 
of the sale of land-^, where a hen ex;ists foi the unpaid purchase-money - 
(Stoiy Eq .lur , 11th ccL, s. 506). Bo tlnit, pushing the analogy of the law 
of sale to iis tullost extent, the light of a Muhammadan wife to her dower is 
at best a lien upon his right to claim cohabitation, and I am unaware of any 
rule of Muhammadan law winch would render such hen capuhle of being pleaded 
so as to dofi-at altogether tfio suit for restitution of conjugal rights. 

Thcieis one moie consideration winch 1 wish to add to thererisons which 
I have already given at such length in support of iny view. The Muhammadan 
law of marriage recogm?:es nothing except iiqht, m its legal sense, as the basis 
of legal rolat’ons and of those consequences which flow from them. And if 
the liushand did «ot before payment ol dower possess the right of cohabitation 
with his wife, it would follow as a necessary consequence in Muhammadan 
jurisprudence that, where the dower is prompt and cohabitation has taken 
place before the payment of such dower, the issue of such cohabitation would 
be illegitimate. It would ho easy to show that such would be the logical 
coiibequcnce in Muhammadan law of the reasoning pressed on behalf of the 
respondents , but I need not go further in considering this matter, ae 1 have 
referred to it onlv because in tlio course of the aigument it was said that, 
before payment of prompt dower, the cohabitation of a Muhammadan wife with 
her husband was simply a matter of concession and not of right asunderstood 
in that law. 

For those reasons! would answer the question referred to the Pull Bench 
in the affirmative, leiving it to the Bench that re-[172] ferred the case to deal 
with its other aspocis. And 1 may add that I have considered it my duty to 
go so fully into this question out of respect for the rulings which were cited 
on behalf of the rosiiondents, but in which I have been unable to concur, and 
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also because such questions, which unusually arise only among the poorer classes 
■of the Muhammadan population, seldom come up to this Court for adjudication, 
but of course affect domestic relations of the Muhammadan community at large. 

NOTES. 

CRESTITJUTION OP CONJUGAL RIGHTS— MAHOMED AN LAW 

After consunimation, a wife cannot resist a suit for nistitution on the ground that a 
portion of her prompt dower remains unnaid : — (1888) 11 Mad., 327 ; (1890) 17 Cal., 670; 
(1905) 30 Bora., 122. 

But this case'wafi dissented from m (1912) 15 I. C., 747 (Oudh) where it was held that 
among Sunnis, in spite of consummation, non-payment of prompt dowor js a sullioient bar 
to a suit for restitution by the husband.] 

[ 8 All. 172 ] 

The 22nd January, 1886. 

Present : 

Sir W. Comer Petheram, Kt , Chief J ustice, Mr. J ustice Straight, 
Mr. Justice Oldfield, Mr. Justice Brodhuhst, and 
Mr. Justice Tyrrell. 


Deo k i s h on Def e n d a n t 

versus 

Bansi and another Plaintiffs'*' 


Res judicata — Civtl Procedure Code, ss. 662, 688 (2S) — Second 
appeal- -Civil Procedure Code, ss, 565, 506 — 

Determination of case by High Court. 

In a suit for pro omption in respect of a share of a village, the Court of First Instance 
dismissed the claim on the ground that no right of pre-emption had been proved to exist in 
the village. The Lower Appellate Court, dissenting from this opinion, reversed the first 
Courtis decree, and remanded the case under s. 562 of the Civil Procedure Code for a decision 
on the remaining que.stion of fact, viz,, the amount of tlio con.sideration for the sale. In 
appeal from the order of remand, the High Court, on the 3rd January 1884, observed that 
it was not disposed to interfere with the finding of fact that the plaintiffs bad a right of pre- 
emption, and accordingly dismissed the appeal, but added that the Judge was in error in 
remanding the case under s. 562 of the Ct dt ; that his order must so far be set aside ; and 
that he should proceed under s. SCSI or s. 566, J as might bo applicable. The Judge, on 


^ Second Appeal No. 1284 of 1884, from a decree of K. B ThoruhiJl, Esq., District 
Judge of Jaunpur, dated the 17th July 1881, reversing a deoreo of Babu S inwal Singh, 
Munsif of Jaunpur, dated the 1st March 1884. 


t£Soc. 565 : — When the evidence upon the record is sufiicient to enable the Appellate 

, Court to pronounce judgment, the Appelbite Court shall, after 
When evidence on record . 


^ uen eviaer ce on rocoru resettling the issues, if necessary, finally determine the case, 
n Appellate Court the judgment of the Court against whose 

shall determine case finally. (j(. 4 .ree the appeal is made has proceeded wholly upon some 
ground other than that on which the Appellate Court proceeds. J 


J£ Sec* 666 ; — 11 the Court against whose decree the appeal is made has omitted to frame 
. n * 4 . or try any issue, or to determine any quo.stion of fact, which 

When Appellate appears to the Appellate Court essential to the right decision of 

may frame ibsuca and refer upon the merits, and the evidence upon the record is 

them lor trial to Court sufficient to enable the Appellate Court to determine such 

Whose decree appealed question, the Appellate Court may frame issues for 

against. trial, and may refer the same for trial to the Court against 

whoso decree the appeal is made, and in such case shall direct such Court to take the addi- 
tional evidence required, 

and such Court shall proceed to try such issues, and shall return to the Appellate Court 
its finding thereon together with the evidence.] 
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receipt of thie order, replaced the case on hts file, rei&itted an issue to the Court of First. 
Instance, under s. 566, as to the amount of consideration, and, accepting the first Court^a. 
finding upon that issue, decreed the plaintiils* claim. In second appeal by the dof endauts the 
High Court was of opinion that the Judge had disposed of case upon a condition of 
things which the plaintiffs had never asserted, inasmuch as ho had treated the right of pre* 
emption which was in issue as one arising from custom, and not, as alleged by the plaintifis, 
as arising from a contract between the ancestors of the parties. All the evidence necessary 
to the determination of the case was on the record. 

Ueld^ by the Full Bench that the defendants were not prevented by the operation of the 
High Court's order of the 3rd January 1884, from disputing the right of pre-emption, inas- 
much as that order war a decision of a merely interlocutory cbaractor passed in the same suit, 
and the questions of fact involved therein wore CH8] decided only so far as was necessary for 
the purpose of passing the order, and it could not be regarded as determining the main 
question in the suit, which was still open, and must be decided in the final decree in the suit* 

Per Straight, J., that the jurisdiction of the High Court in appeal under s. 588 of the 
Code from the Judge's order of remand was, like the jurisdiction of the Judge in passing the 
order, limited by the terms of s. 662; and hence the remark made in the High Court's order,, 
dealing with the plaintiffs' right oi pre-emption, could only be regarded as an obiter dictum, 
and nob as determining any question as to the pre-emptive right. 

Held, by PethbuAM, C.J., and OLDFIELD and TYRRELL, JJ., that the High Court was 
competent, in second appeal from the Judge's decree, to look into the evidence already on 
the record for the purpose of finding whether a right of pre-emption existed, in fact, in the 
village, if the evidence for answering this question was already on the record, and that in 
such a case, the question need not be referred to the Court of first appeal. Bal Kishen v* 
Jasoda Kuar, I. L. B., 7 All., 765, referred to. 

Per STRAIGHT and Brodhubst, JJ., contra, Bal KisJien v. Jasoda Kuar, I. L. B., 7 
All., 765, referred to. 

This was a reference to the Full Bench by Petheram, C.J., and STRAIGHT, J. 
The facta of the case and tlie questions referred are stated in the order of 
Straight, J. 

Straight, J. — This is a suit for pre-emption. The plaintiffs assert a 
right of pre-emption on the basis of an award effected between the ancestors 
of the plaintiffs and the ancestors of the defendants 2 and 3, as also upon a 
condition of the terms of the wa/ib-ul-arz, a copy of which they allege themselves 
unable to produce by reason of the same having been destroyed at the time of 
the mutiny. On the basis of these allegations, the plaintiffs seek to avoid and 
cancel an alleged sale by the 2nd and 3rd defendants to the Ist defendant of 
an 8 annas share of mauza Chuk-Sadho. The defendants pleaded that Cbuk- 
Sadho was not a village to which the award relied on by the plaintiffs had 
reference ; that no custom of pre-emption existed in that village; and that the 
amount of consideration for the sale impeached and sought to be set aside by 
plaintiffs was paid in full. It therefore comes to this, that the plaintiffs come 
into Court asserting that an agreement was come to, by which their ancestors 
were entitled to assert pre-emption in respect of Chuk-Sadho. The Munsif of 
Jaunpur, who tried the suit as a Court of First Instance, virtually disposed of it 
on the point that the village Chuk-Sadho did not form part of Basdeo Patti, to 
which [ 174 ] alone the awai d had reference ; and he seems to be of opinion that 
no custom of pre-emption had been established. The learned Judge, before whom 
the case came in first appeal, differed from the Munsif on the point of Chuk- 
Sadho being unaffected by the award, and considered that there was a strong 
presumption in favour of the village Chuk-Sadho having formed an integral 
part ^f Basdeo Patti. 
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He further held that by the award of 1248 Fasli the right of pre*eiiiption 
is proved to have existed in Basdeo Patti, and therefore corollarily in Ohuk- 
Sadho. He further noticed that in the wajib-uUarz for 1881 the co-sharers of 
Ohuk-Sadho have acknowledged the custom of pre-emption to exist “in the 
future/* I have no doubt,” lie observed, “ that it also existed in the past as 
alleged by the plaintiffs.” 

Having found these facts, the Judge reversed the decision of the Munsif, 
decreed the appeal, and remanded the case under s. 562, to the Munsif, for a 
decision on the remaining issue of fact. 

This order of reraaiid under s. 562 of the Code was open to appeal to the 
High Court under s. 588 and w.is so appealed. The pleas in such appeal 
shortly were that the Distiict Judge was wrong in holding that Chuk-Sadho 
village was part of Bisdeo Patti , that the tvajib^ul-arz was not admissible as 
evidence ; and that tlie custom had not been proved. The High Court, consisting 
of the Hon’ble Mr. Justice Oldfield and the Ilon’blo Mr. Justice Brodhurst, 
heard this appeal on the 3rd of January 1 884, and passed the following order: — 

“ We are not disposed to interfere with the finding, which is one of fact, 
that the plaintiffs have a riglit of pre-emption : the appeal is therefore 
dismissed with costs. 

“ The Judge was in error in remanding the case under s. 562, and his 
order so far is sot aside, and ho is directed to proceed under ss. 565 or 666, 
Civil Procedure Code, as may bo applicable. ” 

Now a great deal of argument has been addressed to us witli respect to 
this order of the 3rd January 1884 : but before considering this further, it 
will be convenient to notice what followed upon the passing of this order. 

[ 178 ] Tlie case went back to the District Judge of Jaunpur, and I must 
conclude that the last portion ol the order was the operative part of the same, 
namely — 

“ The Judge was in error in remanding the case under s. 562, and his 
order so far is sot aside, and he is directed to proceed under ss 565 or 566, 
Civil Procedure Code, as may he applicable.” 

The Judge of Jaunpur then replaced the case on his file ; but as the issue 
as to the amount of consideration had nut been tried, he remanded the suit 
under s. 566 for evidence and a finding on tliis point ; and in due course a 
finding was recorded, and the Judge having accepted that finding, which was 
necessarily confined to the question of the amount of consideration, the case 
now comes up again in second appeal in the High Court and three pleas have 
been urged before us — (1) that neither according to the irajib-ni-arz nor local 
custom have plaintiffs a right of pre-emption ; (2) that inasmuch as some of 
the plaintiffs were strangers and not co-sharers, the co-sharer plaintiffs had 
lost any right of px'e-emption they might have had , and (3) that the suit was 
barred by limitation. 

The point we have been concerned with and have heard argued at great 
length is, whether the finding as to the custom of pre emption is res judicata 
by reason of the order of this Court dated the 3rd January 1884. It seems to 
me, however, that that question does not strictly arise in this appeal, because, 
in my opinion, the Judge of Jaunpur, who was first seized with it, dealt with 
it and disposed of it upon a condition of things which plaintiffs had never 
asserted. The Judge treated it as a custom, and not, as alleged by plaintiffs, 
as arising from the terms of a contract or agreement between the ancestors of 
the parties. In my opinion the Judge has not decided according to law ; and 
if I were deciding the case I should order the case to be sent to the Distric*- 
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Judge to be tried aooording to the allegation of the plaintiffs ; but there is a 
difficulty, as all the evidence that is necessary to the determination of the case 
is on the record . and the learned Chief Justice is strongly of opinion that under 
s 665 of the Code we are bound — although the case is before us in ^ second 
appeal, and there being the whole evidence on the record — to ei^amine that 
evidence, [1T6] and decide the case according to that evidence. I am 
committed to a contrary opinion ; and, as at present advised, see no reasoft to 
alter that opinion, and therefore, under these circumstances, and looking to 
the fact that my brothers OLDFIELD and BrodhUBST may be able to afford us 
their assistance, we propose to submit the question for the decision of the Full 
Bench in the following terms — 

(1) Are the defendants prevented by the operation of the order of this 
Court, dated the 3rd January 1884, from disputing the right of pre-emption in 
any way ^ 

(2) Can this Court look into the evidence already on the record for the 
purpose of finding whether a light of pre-emption exists, in fact, in the village 
Chuk-Sadho, if the evidence for answering tins question is already on the record, 
or must this Court refer the question to the Court of first appeal ? 

Petheram, C J — I concur with mv brother STRAIGHT in submitting the 
above questions for the consideration and decision of a Full Bench. 

Lala Jnala Prasad and Pandit Ajudhia Nath, for the Appellant. 

Munshi Hanuman Prasad and Munshi Kashi Prasad^ for the Respondents. 

Petheram, C J — T am of opinion that our answer to the first of the two 
questions which have been refeired to us should be in the negative. The reason 
for this opmion is, that the decision which is relied on and set up as concluding 
the matter, is a decision of a merely interlocutory character, which was passed 
in the same suit which is now before us I am of opinion that the questions 
of fact involved in that interlocutory proceeding were decided only so far as was 
necessary for the purpose of passing the order , and that that decision must not 
be regarded as determining the main question in the suit, which is still open, 
and must be decided in the final decree in the suit. 

Upon the second question referred to the Full Bench, I am of opinion that 
our answer should bo in the affirmative. In the case of Bal Ktshen v. Jasoda 
Euar, I L. R , 7 All , 765, I have already stated my [177] views upon this 
subiect, and I have nothing to add to what I then said except that I entirely 
adhere to it. 

Straight. J — With reference to the first question referred to the Full 
Bench, I am of the same opinion. The decision of this Court, which is prayed 
in aid and set up as matter of res judicata as regards the plaintiff^a right of pre- 
emption, is one which was passed on an appeal from an order of remand by the 
Judge under s 562 of the Civil Procedure Code, which was preferred to this 
Court under s 588. Under the provisions of s. 562. the Judge before whom 
the appeal from the Munsif came, whs only competent to remand the case to 
the Munsif, if it appeared to him that the Munsif s decree had “disposed of 
the case upon a preliminary point, so as to exclude any evidence of fact” 
essential to the determination of the rights of the parties. The jurisdiction of 
the Judge to pass an order of remand under s. 562 was limited by the terms 
of that solution , and that being so, the jurisdiction of this Court was similarly 
limited in dealing with an appeal from his order preferred under s. 688. Under 
these circumstances the remark made in the order of this Court, dealing with 
the plaintiff's right of pre-emption, can only be regarded as an obiter dtotuni$ 
and not as determining any question as to the pre-emptive right. The part of 
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this C!ourt*8 order which was within the competence of the Court to make 
under ss. 662 and 688 was the latter part, in which it was held that the Judge 
was wrong in remanding the case under s. 562, because, as a matter of fact, 
the Court* of Eirst Instance had not disposed of the suit in the manner 
contemplated by that section. 

•Upon the second question referred to the Pull Bench, as I understand the 
majority of the Court to be m favour of giving an answer in the afl&rmative, 
and as the question is ©ne relating to practice, I am unwilling to say anything 
that might seem*like a reflection upon the opinion of the majority of the Court ; 
and I prefer to say merely that 'I adhere to the view which I expressed in Bal 
Ktshen v. Jasoda Kuar, 1 L. K., 7 All., 765. 

Oldfield, J . — I concur with the learned Chief Justice in the answers 
which he proposes to both of the questions referred to the Full Bench. 

[178]Brodihapat, J . — I concurwith the learned Chief Justice upon the first 
question. Upon the second, it is enough for mo to say that I concur in the 
opinion expressed by my brother STRAIGHT in Bal Ktshen v Jasoda Kuar, 
L L. R., 7 All., 765. 

Tyrrell, J. — I concur upon both questions m the answers proposed by the 
learned Chief Justice. 


NOTES. 

[ This case was overruled by (1886) 9 All , 147 F B. on the question of the remission of 
issue by the High Court to the lower Court for trial. 

See also (1893) 15 All., 513 , (1892) 14 All., 348 ] 

[8 All. 178] 

APPELLATE CIVIL. 

The 29ih January, 18S6 
Present 

Mr. Justice Straight and Me. Justice Brodhurst. 


Suba Bibi Plaintifl’ 

versus 

Balgobind Das Defendant.* 

Fraudulent transfer — Burden of proof — Muhammadan Law — Sale of immoveable 
property by Muhammadan in satisfaction of wife^s dower — Consideration — 

Deferred debt. 

A genuine sale made for good and valid consideration to one creditor, even if effected 
to delay and defeat another, apart from cases in which either insolvency or bankruptcy is 
involved, is not void. If a man owes another a real debt, and in satisfaction thereof sells to 
his creditor an equivalent portion of his property, transferring it to the vendee, and thereby 
extinguishing the debt, the tranbaction cannot be assailed, though the effect of it is to give 
the selected creditor a preference Wood v Dixie, 7 Q. B,, 892, Chowne v. Baylts, 31 L. J. Oh. 
757, and the authorities collected m the notes toTwyne^ s Case, 1 Smith’s L C., 12, referred to. 

Pending a suit for recovery of a debt, the defendant, who was a Muhammadan, execut- 
ed a deed of sale dated in June 1882, of a four annas zamindari share in favour of his wife, 

♦Second Appeal No. 618 of 1686, from a decree of C. Denovan, Esq,, Officiating Dis- 
trict Jitdge of Benares, dated the 19th December 1884, reversing a decree of Shah Ahmad'* 
uMah) Munsif of Snares, dated the 8th B’ebruary 1884. 
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consideration recited therein being the amount of the vendee’s deferred dower-deht* 
Subsequently the creditor obtained a simple money decree against the defendant, and in 
jiceoution thereof attached the four annas share. The vendee objected to the attachment, 
m the basis of her sale-deed, but her objection was disallowed on the ground that the 
.nstrument was collusive. She thereupon brought a suit against the judgment-creditor for 
% declaration of her right, and to set aside the attachment order. ^ 

Heldf that if there was in fact a subsisting debt duo for dower from the husband to the 
vife, and he transferred and she accepted the four afinas shase in satisfaction of it, the 
»ransaction was a perfectly legitimate one, and no Court had any power t(f disturb it. It was 
or the defendant, the judgment-creditor, to establish either that the deferred dower-debt did 
lot constitute such a present consideration as would support the sale, or that the transaction 
vas merely colourable and a fictitious one, which was never intended to have operation or effect 
’ 179 ] either as a transfer of the property or an extinguishment of the dower-debt ; and that 
tespite what appeared in the sale-deed, the parties remained in precisely the same position 
as before it was executed — the four annas still remaining the property of the vendor, and as 
such liable to the attachment. 

Held, applying the general principles of the Muhammadan law as to deferred debts, 
that there was good consideration for the sale of June 1882, and that, in the absence of proof 
of fraud of the kind above indicated, the vendee was entitled to maintain it, and to succeed 
in the suit. 

The facts of this case are sufdcienfcly stated for the purposes of this report in 
the judgment of Straight, J. 

Lala Jiiald Prasad, for the Appellant (Plaintiff). 

Mr. r, Conlan and Munshi Sitkh Bam, for the Respondent (Defendant 
Balgobind Das). 

Straight, J. — This was a suit brought under the following circumstances : — 
The plaintiff, Suba Bibi, is the wife of the defendant Muhamraad-ud-din 
and was married to him in 1877. On the 22nd May in that year, Muhammad- 
ud-din executed a kahin-nama, deed of dower, in her favour, declaring the sum 
of Rs. 4,000 to be the amount of deferred dower due to her, and hypothecating 
a four-anna zamindavi share. This instrument was not registered. Some 
time in June 1882, the defendant Balgobind Das commenced a suit against 
Muhammad-ud-din for recovery of a debt due to him from that person, and 
applied for attachment before decree of the four-anna share, which application 
was refused. On the 23rd June 1882, Muhammad-ud-din executed a deed of 
sale of the four-anna share in favour of Suba Bibi, the plaintiff, the considera- 
tion recited therein being the amount of the dower-debt. Subsequently Bal- 
gobind Das obtained a simple-money-dacree against Muhammad-ud-din for 
Rs. 925-5-0, and in execution attached the four-anna share. Suba Bibi objected to 
the attachment on the basis of her sale-deed, but her objection was disallowed 
>on the ground that the instrument was collusive. Hence the present suit fora 
declaration of her right, and to set aside the attachment order. The Subordinate 
Judge decreed the claim ; but the Judge, on appeal, holding that “ the sale-deed 
was written simply in view to delay and defeat the creditor of the vendor,’* 
reversed his decision, and dismissed the suit. Ibis from the Judge’s decree that 
the appeal to this Court [ 180 ] by Suba Bibi is preferred. It will be convenient 
here to remark that the proof pub forward by the defendant in answer to the 
plaintiff’s claim consists of the plaint in the former suit against Mubammad-ud- 
din, and the order of attachment obtained by him under his simple money-decree, 
bearing date the 5th July 1882. Beyond this there is no other proof. The 
question, than, with which we are concerned is whether the Judge’s judgment 
can be sustained. In my opinion it cannot. A genuine sale made for good 
and valid consideration to one creditor, even if effected to delay and defeat 
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another, apart, of coarse, from oases in which either insolvency or bankruptcy 
is involved, is not void* In other words, if a man owes another a real debt, 
and in satisfaction thereof sells to bis creditor an equivalent portion of his 
property, transferring it tb the vendee and thereby extinguishing the debt, the 
transaction cannot be assailed, though the effect of it is to give the selected 
credijor preference. In Wood v. Dixie, 7 Q. B., 892, the Court of Queen’s 
Bench held that a sale of property lor good consideration is not, either at 
common law or under the statute, void merely because it is made with intent 
to defeat the expected execution of a judgment-creditor ; and in the days when 
there was forfeiture on convictfon for felony, it was ruled that an assignment 
before conviction, if made hona fide, was not assailable — Chowne v. Baylis, 
31 L. J., Cl)., 767 ; and see the authorities collected in the notes to Ttvyiie's 
Case, 1 Bmitli’s L. C., 12. In the present case, if there was, in fact, a subsist- 
ing debt due for dower from the husband to the wife, and he transferred and 
she accepted the four-aniia share in satisfaction of it, the transaction was a 
perfectly legitimate one, and no Court has any power to disturb it. It was for 
the defendant Balgobirid Das to establish either that the deferred dower-deht 
did not constitute such a present consideration as would support the sale, 
or that the transaction was merely colourable and a fictitious one, which 
was never intended to have operation or efiect, either as a transfer of the 
property or an extinguisliment of the dower-debt , and that, despite what 
appeared in the sale-deed, the parties remained in piecisely the same 
position as before it w'as executed — the four-anna share still continuing the 
property of Muhammad-ud-dm and as such liable to the attachment. I 
[iSl] have already stated that the only materials put forward by the defend- 
ant Balgobind Das to support his plea of fraud are the plaint and the order 
of attachment in the suit of 1882. These ol themselves are next to worthless ; 
for, as I have observed, if Muhammad-ud-din did make the assignment of his 
property to bis wife bona fide, and in pa>ment of the dower-debt, it does not, 
in the slightest degree, matter that he did so to defeat any steps in execution 
that might bo taken against him by Balgobind Das. The Judge’s decision, 
therefore, so far as the giounds upon which he bases it are concerned, cannot 
be sustained. It remains, however, to be seen whether there was consider- 
ation for the sale ; in other words, was the deferred dower-debt good and 
valid consideration ? The general rule of the Muhammadan law is, that “ dower, 
like any other debt, may be made a consideration for u transfer of property 
from the husband to the wife ” — Tagore LectuicSt 1873, p. 362; and when 
after dower has been fixed at a certain amount at marriage, and the husband 
subsequently sells his immoveable property in lieu of a part or the whole of such 
amount of dower, a peison entitled to the right of pre-emption may assert it — 
Fida All V. Muzaffar Ah, I. L. E., 5 All., 65. Upon the subject of deferred 
debts, the following passage from the Fataxva-i-Qazi Khan, Vol. III., p. 502, 
is important: — “ If a person by whom a deferred debt is due makes a 
compromise with the creditoi that the debt shall become exigible forthwith, it 
is valid when made without consideration, because the postponement was the 
right of the debtor, which he was entitled to forego. Similarly, if he should 
say ‘ I have annulled the postponement of this debt,’ or ‘ I have relinquished 
the postponement,’ this would amount to his saying ‘I have rendered the debt 
exigible forthwith,’ ” So at p. 497 of the second volume of the same work, 
it is laid down * — “ If a person to w^hom a deferred debt is due should purchase 
anything from his creditor in lieu of the deferred debt, and after taking posses- 
sion should return .the same by cancellation of the sale, the condition as to 
postponement of the debt does not revive.” Applying these general principles 
as to deferred debts to the particular dower-debt with which we are concerned 
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in the present case, I think that there was good eonsideration for the sale of 
the 23rd of June [182] 1882, by Muhammad-'Ud-din to the plaintiff, and that, 
in the absence of proof of fraud of the kind I have indicated by Balgobind Das, 
she is entitled to maintain it, and to succeed in the present suit. I quite agree 
as to the propriety of scrutinizing closely transactions of snob a character 
between husband and wives, but as in, I should say, ninety-nine ^oub of a 
hundred cases among Muhammadans a dower-debt is due from the husband — 
a fact of which most people are aware— those who deal with the husbands 
have no reason to complain if, having failed to obtain security^ they find them- 
selves defeated by the preferential payment of a debt which stands upon just 
as legal a footing and equality as their own. In the view I take of the matter, 
the appeal is decreed with costs, and the decision of the Subordinate Judge 
being restored, the plaintiff’s claim will stand decreed with costs in all 
Courts. 

Brodhurst, J. — For the reasons given by my brother Str A IGHT, I concur 
with him in decreeing the appeal, and in restoring the judgment of the Court 
of First Instance, with costs in all the Courts. 

Appeal allowed. 


NOTES. 

[1. FRAUDULENT TRANSFER. 


(a) Mere knowledge on the part of the transferee of an impending execution docs not 
vitiate the sale to him, if it was genuine and for valid consideration : — (1697) 24 
Gal., 825. 

(b) But inadequacy of consideration may be a ground for inferring fraud : — (3900) 
25 Bom., 202. 


(c) ShIo for payment of barred debt by a Hindu widow was sot aside in (1887) 11 
Bom., 666. 


11. ONUS OF PROOF. 


On the question of onus of proof, this case was not followed and in (1908) 30 All., 821, it 
was observed upon as follows : — “ In that case STRAIGHT and BrodhubST, JJ. laid the 
burden on the defendant. This decision loses weight from the fact that in the later case 
Straight, J., resiled from the position which he took up in it and took part in the decision 
of the case of Ravi Nath v. Bindraban^ (1896) 18 All., 369, which we have cited.”] 
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The 6th February^ 1886 
Present: 

Mb. Justice Brodhurst and Mr. Justice* Tyrrell. 


Allah Bakhsh Defendant 

versus 

Sad a Sukh and others Plaintiffs.* 


Mortgage by conditional sale — Interest — Foreclosure, 

A deed of mortgage by conditional sale, executed in 1872, giving the mortgagee posses* 
sion, contained a stipulation that the principal money should be paid within ten years 
from the date of execution of the deed, and that, in default of such payment, the conditional 
sale should become absolute. It contained the following condition as to interest As to 
interest, it has been agreed that the mortgagee has no claim to interest, and the mortgagor 
has, none to profits.” The mortgagee, however, did not obtain possession. In 187$, the 
mortgaged property was purchased by the appellant at a sale in execution of decree. In 

* Second Appeal No. 666 of 1885, from a decree of Rai Cheda Lai, Sahordlnate Judge 
of jrarukbabad, i^ated the 26th February 1885, affirming a decree of Maulvi Muniruddin 
Ahmud* Hunsif of Ohibramau, dated 10th December 1884. 
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lB84i th6 mortgagee brought a suit for foreclosure against the purchaser and the heirs of 
the mortgagor, claiming the principal money with interest at 6 annas per cent, per mensem. 
The defendants pleaded that the plaintiff was not entitled to claim interest. 

JSeld, that whatever claim the mortgagee might have against his mortgagors for 
compensation or damages by way of interest in consequence of the failure to [188] get 
possession under the contract, he had none enforceable in this respect against the land, 
which^ad passed free from charge for interest to the purchaser. Rameshar Singh v. Kanahia 
8ahu, I, L. B , 8 All., 653, referred to. 

The plaintiff in Uiis suit claimed to foreclose a mortgage. It appeared that on 
the 27th May 1872, a certain person mortgaged by conditional sale, forEs. 150, 
certain immoveable property to the plaintiff. The mortgage-deed provided 
that possession should he given to the mortgagee, and that the principal 
money should be paid within ten years from the date of execution of the deed, 
and in default of such payment, the conditional sale should become absolute. 
It contained the following condition as to interest : — It has been agreed that 
the mortgagee has no claim to interest, and the mortgagor has none to profits." 
The mortgagee, however, did not obtain possession. On the 18th June 1878, 
the mortgaged property was purchased by the defendant Allah Bakhsb, at a sale 
in execution of decree. On the 20th September 1884, the plaintiff brought the 
present suit against the heirs of the mortgagor and the purchaser in the Court of 
"•fjhe Munsif of Ohibramau, praying for foreclosure, and claiming the mortgage- 
money with interest at 8 annas percent, per mensem. The defendants pleaded, 
inter allay that, having regard to the terms of the mortgage-deed, the plaintiff 
was not entitled to claim interest. On this point the Munsif made the follow- 
ing observations: — ** It is admitted that the plaintiff did not get possession. 
There is consequently no reason why be should not get interest or mesne 
profits or damages. It is proved from the statement of the plaintiff’s witnesses 
that the mortgaged share yielded a profit of Ks. 200 a year. The plaintiff was 
deprived of that profit. If the plaintiff had brought a suit for compensation, 
he would have got it to the extent proved ; but, instead of claiming compensa- 
tion or mesne profits, be has claimed interest at a very low rate. This is 
not at all unfair. In my opinion, he is undoubtedly legally entitled to get 
the interest claimed. Interest has always been allowed in cases where the 
mortgagee has not received possession." The Munsif decieed the claim, 
and ordered that if, within six months from the date of decree, the principal 
sum, with the interest claimed, wore not paid by the defendants, the 
[184] latter should be absolutely debarred of all right to redeem the property. 

The defendant Allah Bakhsh appealed from this decree, on the grounds 
that ** if the respondent failed to obtain possession according to the condition, 
it was bis own fault and that " as the mortgage was not made known at the 
time of the purchase by the appellant, the interest on the mortgage-money 
cannot be charged on the mortgaged property." The appeal was heard by the 
Subordinate Judge of Parukhabad, whose judgment contained the following 
observations : — “ As possession was not delivered, there is no reason why the 
plaintiff should not recover interest on the mortgage-money. There is no rate 
of interest entered in the mortgage-deed, but the plaintiff has claimed a very low 
rate of interest. Hence the plaintiff’s claim to interest is open to no objection. 
The defendant’s plea that as the plaintiff delayed in obtaining possession, his 
claim to interest abated is improper .... As the auction-purchaser pur- 
chased the property subject to lieu, that property is liable for all that lien with 
which it stood charged at the time of the purchase, or with which it was charged 
subsoquent to the purchase. • It has been contended that the interest 

ip snob oases is simply damages, which ought to be charged on the person of 
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the executant or his representative, and that it has nothing to do with the 
property. This argument of the appellant is rebutted in this way, that the 
mortgage-deed is dated the 27th May 1872, and is conditional for ten years, 
while the defendant purchased the property on the 18th June 1878^ at auction. 
Therefore, juat as the original mortgagor was personally liable for damages, 
the auction-purchaser also became liable for damages in consequence of his 
not delivering possession within the prescribed time.” The Court dismissed 
the appeal. 

In second appeal bv the defendant Allah Bakhsh, it was contended on 
his behalf that the lower Courts had erred in allowing interest as claimed, and 
in decreeing foreclosure in respect of interest as well as the principal due under 
the mortgage. 

Munshi Kashi Piasad^ for the Appellant. 

Munshi Hamiman Prasad and Munshi Madho Prasad, for the Eespondents, 
heirs of the original plaintiff, deceased 

[185] Brodhurst and Tyrrell, JJ. — The ruling in the Full Bench case of 
Eameshar Sinqh v Kanahia bahu, I. L. R , 3 All., 653, the principle of which 
was adopted in the case of F. A. No 37 of 1H85, determined here on the 27th 
January 1886, is altogether in point, the case ol the present appellant being 
even stronger than that of the Full Bench ruling above cited. In the contract 
made between the vendor and the respondents on the 27th May 1872, it was 
expieasly agreed that no interest was exigible or payable under the conditional 
sale-deed. Whatever claim the respondents may have against their mortgagors 
for compensation or damages by way of interest in consequence of the failure 
to get possession under the contract, they have none enforceable in this respect 
against the land which has passed free fiom charge for interest to the appellant 
by purchase The appeal must prevail, and is decreed with costs, 

Appeal allowed. 


[ 8 All 188 } 

The 12th Febfuary, 1886, 

Present 

Sir W. Comer Pethbram, Kt., Chief Justice, and Mr. Justice Oldfield. 

Dip Narain Rai and others Plaintiffs 

versus 

Dipan Rai and others Defendants.* 

Bond — Interest-- Penalty , 

The lender of money, for the use of which interest is to bo paid, may, at the time of 
making the loan, pioteot himself against breach of the borrower’s contract to pay the interest 
when due, either by a stipulation that in case of such broach, he shall be entitled to recover 
compound interest, or by a stipulrtion that, in such a case, tho rate of interest shall bo in- 
creased. But a condition that, upon failure by tho borrow*'r to pay tho interest when due, 
both compound interest and an increased rate shall be payable, amounts to a penalty, mas- 
mneh as the two ..ipulations together cannot be regarded as a fair agreement with roforenoe 
to the loss sustained by the lender 

In a bond dated in February 1877, for a sum of money payable m June 1882, it was 
provided that interest should be paid at tho rate of Rs 9 per cent per annum on the 

* First Appeal No. 69 of 1885, from a decree of Pandit Ratan Lai, Additional Subordi* 
natft Judge ol Ghazipur, dated the 27th January 1865. 
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Ptttan mashi of every Jaith, and that, if the interest were not duly paid, the rate should he 
increased to Rs. 15 per cent, por annum, and compound interest should be payable. There 
was no provision for payment of interest from the time when the principal became due. In 
Peoember 1884, the obligee brpught a suit on the bond against the obligor, claiming interest 
from the^ate of tho bond [186] to the date of the institution of the suit at Es. 15 per annum, 
and compound interest for the same period at the same rate. 

Jis2(f,%hat the stipulations contained in the bond must be regarded as penal, and it was 
therefore the Court’s duty to limit the penalty to whnt was the real amount of damage sus- 
tained by the plaintiff in consequence of the defeudant’s breach of the contract to pay the 
interest at the due Sate. 

Held that, for this purpose, the proper course was to reduce the interest to Rs.9 per cent, 
per annum, reckoned at compound interest, with yearly rests, to the due date of the bond ; 
and that, inasmuch as the plaintiff was to blame for not having enforced his remedy at an 
earlier date, he should only recover simple interest at Rs. 9 per cent, from tho due date of 
payment, upon the entire sum which wis due when the bond became due, t. e., the principal 
added to the compound interest calculated at Rs. 9 per cent. 

The same obligee held another b:)nd ex ijuted by the same obligors in June 1879, for a 
sum of money payable in June 1882, with interest at Rs. 9 por cent, per annum. There 
was a provision m the bond thit if the principal and interest were not paid on the due date, 
the obligee should be entitled to recover tho pnncipil with interest at tho rate of Rs. 24 per 
cent, per annum from the dite of the bond. In December 1884, the obligee brought a suit 
on the bond against the obligor, claiming interest on the principal amount from its date 
to the date of the institution of tho suit at the rate of Rs. 24 per cent, per annum 

Held that the increased rate of interest might fairly be considered as representing the 
damages sustained by the lender by reason of the borrower’s failure to pay interest at the 
speoiffed time, and should therefore be paid down to the due date of the bond ; and that, as 
the plaintiff failed to enforce payment for a long time, tho interest, from the due date, might 
fairly revert to the old rate of Rs. 9 per cent, per annum, and the amount should bo 
calculated from that date, on that basis, on the whole amount of pnncipal and interest then 
due on the bond 

The suit out of which this appeal arose was one for the principal moneys 
and interest due on two bonds. The first bond, which was dated the 3rd 
February 1877, was one for Rs. 1,475 payable on the last day of Jaith 
1289 fasli, corresponding with the Ist June 1882. The rate of interest was 
Bs. 9 por cent, per annum, and the interest was payable on the Puran- 
mashi of every Jaith, and there was a proviso in the bond that if the interest 
were not duly paid, the rate should be increased to Rs. 15 per cent, per annum, 
and compound interest should be payable. The second bond, \^hich was dated 
the 26th June 1879, was for Rs 725, payable with interest at the rate of Rs. 9 
per cent, per annum on the same date as the principal of the first 
bond was payable. There was a proviso that if the principal and interest 
[1873 were not paid on the due date, the obligees should be entitled to recover 
the principal with interest at the rate of Rs. 24 per cent, per annum from the 
date of the bond. The plaintiffs claimed interest on the principal amount 
of the first bond from its date to the date of the institution of the suit 
at the rate of Rs. 15 per cent, per annum, and compound interest for 
the same period at the same rate They claimed interest on the principal 
amount of the second bond from its date to the date of tho institution of the 
suit at the rate of Rs. 24 per cent, per annum. The suit was instituted on the 
2nd December 1884. The Court of First Instance refused, in respect of the 
first bond, to allow compound interest or the increased rate of interest except 
from the date of default, that is to say, it allowed interest from the date of the 
bond to the date U became due at the original rate, and from the latter date 
to the date of the institution of the suit it allowed interest on the consolidated 
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amount of ( rincipal and interest at Rs. 15 per cent. In respect of the second 
bond, the Court awarded interest from its date at Re. 1 per cent, thus increasing 
the original rate by four annas per cent, per mensem. 

The plaintiffs appealed on the ground that they were entitled to recover 
the whole amount of interest claimed by them. 

Munshi Hanuvian Prasad and Lala Juala Prasad, for the Appellants. 

Mr. C n. Hill and Pandit Sundar Lai, for the Respondent. 

Petheram, 0. J. — This appears to mo to be a c iso m which it will be 
well to consider the proper manner of dealing with hond^ of ihis description. 
The suit was brought to recover the principal and interest due on two bonds, 
and the quebtioii was what amount was recoverable for interest ? By the terms 
of the first bond, the inteiest was to be at th<^ rate of Rs. 9 per cent., and 
was payable yearly, and there was a proviso that if it was not paid when due, 
it should be increased to Rs. 15 per cent., and should be calculated as 
compound, and not as simple interest. It is clear that when a man lends 
money, for the uso of which interest is to be paid, and the interest is not paid 
when it becomes due, the borrower breaks his contiact, and the lender may re- 
[188]cover damages for such breach, and, at the time of making the contract, 
it is open to the paities to consider and agree the amount of damage which in 
such a case the borrower shall pay for having broken his contract, or may 
name a penal sum which shall be the outside limit of the damage which can 
be recovered. It is clear that an agreement, that if the interest is not paid 
punctually, the lender shall be entitled to add it to the principal, and so 
recover compound interest, will indemnify the lender against loss, because 
although he does not get his money, ho leaves it at interest, and therefore 
sustains no loss. Again, it is clear that a lender may indemnify himself in 
another way. He may do so by stipulating that, in the event of interest not 
being paid punctually upon the date it is due, the rate of interest shall be 
increased. Bat it is obvious that if he insists on both kinds of damages, that 
cannot be a fair agreement with reference to the loss sustained by him, as the 
two together amount to more than an indemnity against loss, and so must be 
a penalty. 

lii this case, the lender stipulates for both kinds of damages. He stipulates 
for compound interest as an indemnity against loss, and also for interest 
to be paid at an increased rate. These two stipulations put together cannot, 
as I have said, be regarded as a fair agreement with reference to the loss 
sustained by the lender, but as a penalty ; and it is therefore the Court's duty 
to limit thnfc penalty to what is the real amount of damage sustained by the 
plaintiff, who is the louder, in consequence of the defendant’s breach of the 
contract to pay the interest at the duo date. The rate of interest at which the 
money was lent was Rs. 9 per cent, per annum, and if the interest be calculated 
with rests, that is if compound interest is allowed, the lender will be com- 
pletely indemnified against loss. The proper course therefore will, I think, 
be to reduce the interest to Rs. 9 percent, per annum, reckoned at compound 
interest, with yearly rests, to the due date of the bond. From the time when 
the principal became due under the bond, no provision for payment of interest 
is made, and tlie plaintiff is to blame for not having enforced his remedy at 
an earlier date , and, in my opinion, he should only recover simple interest at 
Rs. 9 per cenc. from tho due date of the bond to the date of payment, upon the 
entire sum which was due when the bond [189] became due, that is to say, 
the principal added to the compound interest calculated at Rs. 9 per cent. 

With reference to the second bond, in which the parties agreed upon an 
inciease wate of interec'.t on non-payment by the borrower at the specified 
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time, and in which they did not agree that interest should be calculated at 
compound interest, it seems to me that such increased rate of interest may 
fairly be considered as representing the damages sustained by the lender by 
reason of the borrower’s* failure to pay on the due date, and therefore that 
Rs. 2 per cent, per mensem, the increased amount agreed on, should be paid 
down to.the date when the bond became due. But as the plaintiff failed to 
compel payment, and allowed it to remain overdue for a long time, I think that 
the interest may fairly revert t® the old rate of Rs. 9 per cent, from the due 
date of the bond, and the amount must bo calculated from that date on that 
basis on the whole amount of principal and interest then due on the bond. 
Costs will be paid in both cases in all Courts in proportion to success. 

Oldfield, J . — I am of the same opinion 

NOTES 

£ Thifl case was not followed in (1887) 10 Mad , 201 Both those cases were referred to 
m (1906) 29 Mad., 491. See also (1892) 20 Cal , 328 ] 
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FULL BENCH 

The I3th Febuiar}}, IHhh 
Present 

Sir W. Comer Petheram, Ki , Chief Jcstice. Me. Justice Straight, 
Mr. Justice Oldfield, Me. Justice Brodhurst, and 
Mr. Justice Tyrrell 

Mahadeo Prasad Plaintiff 

vosm 

Mathura and others Defendants.^ 


Act XII of 1881 iN,-\V, P. Beni Art), ss 7, 9o (/) -Ex'i)iop}tetant tenant — 
Determination of lent by Bevenue Court — Suit foi ai rears of rent as 
sc determined for period prioi to such deter mniati on. 

An application was made m the Revenue Couit under s 95 (/) of the N W. P Rent Act 
(XII of 1881), by thf purchaser of proprietary lights in a mahal, for determination of the rent 
payable by his vendors, who had become, undoi s 7, his e\-propriet iry tenants in respect of 
the land they had previously held ib The Revenue Court, by an ouki dated the 18th 
Febiuary 1881, fixed the lont it i pirticulir sum piyablo an nu illy, after m iking the 
deduction of four anuis in the rupee required bv ^ 7 of the Rent Act In May 1884, the 
purchaser sued the ex-pioprietary tenants to rccovei from them arie irs of rout at the sum 
ao fixed, for a period of three yeiio prioi to the Revtnuo Court’s order 

[190] Held by the Full Bench, that the plaintiff was entitled to recovir arrears of rent 
for the years m suit at the amount doterramed by the Revenue Couitk ordei of the 18th 
February 1881, subject to jiiy question of li mitation that m ig ht aiiso 

♦ Second Appeal" No. 151 of 1885, from a decree of \V. Bariy, Esq , District Judge of 
Banda, dated 12th December 1884, reversing a decree of Babu Hainam Chander Seth, 
Assistant Collector of Karwi, dated the 26th August 1884. 
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This was a reference to the Full Bv^nch by OLDFIELD and BroPHUEST» JJ. 
Tlie facts of the case and the point of law referred are stated in the order of 
reference, whioli was as follows: — 

The plaintiff purchased the proprietary rights and interests of the 
defendants, and obtained possession in January 1881. The defendants 
thereupon became ex- proprietary tenants of the plaintiff in respect of.the^land 
they had previously held as under s. 7 of the Bent Act. In 1883 the plain- 
tiff filed an application in the Bevenue Court uhder s. 95 (Z), for determination 
of the rent payable by the defendants on the holding. * 

It appears that the sir holding had been recorded in the jamabandis 
with a rent payable on it of Bs. 168-9-3, and the plaintiff asked to have 
the same enhanced at the prevailing rates. The Bevenue Court fixed the rent 
payable annually by the defendants at Es. 170-14-11, after making the deduc- 
tion of four annas in the rupee required by s. 7 of the Bant Act. 

“ The Bevenue Court’s order is dated 18bh February 1884. 

“ The plaintiff has now brought this suit to recover arrears of rent, at 
the sum so fixed, for the years 1289, 1290, 1291 fasli, ending the 30th June 
1884, that is, for a period prior to the order of the Bevenue Court determining 
the rent. 

We may add that there has been no express contract on the part of the 
defendants to pay rent, nor have they paid any rent to the plaintiff on the 
holding, but the defendants became, by operation of law (s. 7 of the Bent Act), 
tenants of the plaintiff from the time of sale, with a liability to pay him rant 
at four annas less than the prevailing rate payable by tenants-at-will for land 
of similar quality and similar advantages ; and the question arises whether 
they are not in consequence bound to pay rent from the date of sale at the 
amount fixed subsequently by the Bevenue Court ; and if the order of the 
Bevenue Court cannot have retrospective effect, whether they are not, as 
tenants, under a liability to pay some rent which a Bevenue Court can enforce, 
and if so, on what principle should the amount of rent be decreed ? 

[191] ‘ ‘ We refer to the Full Bench the question whether the plaintiff is 
entitled to recover arrears of rent for the years in suit, at the amount deter- 
mined by the Bevenue Court’s order of the 18th February 1884, and if not, can 
he recover any, and what amount of rent in the Bevenue Court ?” 

Pandit Ajudhia Nath and Munshi Sukh Ram, foi the Appellant (plain- 
tiff). 

Ml. W- CoLdui and Babu tyital Prasad Chattarji, for the Bespondents 
(defendants). 

Petheram, C. J. — 1 am of opinion that in this case the plaintiff is enti- 
tled to recover arrears of rent lor the years in suit at the amount determined 
by the order of the Bevenue Court, dated the J8th February 1884, subject, of 
course, to any question that may arise under the Limitation Act, which is not 
before us, and upon wliich I express no opinion. My reasons for this opinion 
are, thau the tenancy was created by the plaintiff’s purchase of the original 
landlord’s interest, and the rent, when fixed under the statute which provides 
the means for determining the rent payable, becomes the rent which is 
to bo p ’id during the whole tenancy, or the rent of the land hold by tlie tenant 
during the whole of lus tenancy; and as soon as that has been fixed, the 
landlord can ptit his remedies in force, if the tenant fails to pay the debt. I 
would auHWGV tl o qne=?tious teferred in the affirmative. 

Straight, Oldfield, Brodhnrst aud Tyrrell, JJ., concur^d. 
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NOTES. 

t Thifi cage was referred to and distinguished on facts in (1894) 16 All., 209 ; (1686) 
9 All., 185.] 

[ 8 All. 191] 

CIVIL REVISIONAL. 

, The 18th February ^ 1886. 

' Present : 

Mr. Justice Oldfield and Mr. Justice Tyrrell. 

Bandhun Singh Plaintiff 

versus 

Solhn and others Defendants."^ 

''Decree*' — Order rejecting application under Civil Procedure Code, s. 44, 

Buie a, and returning plaint— Appeal — Civil Procedure Code, ss 2, 44. 

^ . No appeal lies under any of tho provisions of s. 688 of the Civil Procedure Code from 
an order under s. 44, Rule a, rejecting an application for leave to join another cause oj 
action with a suit for the recovery of immoveable property. 

[192] In a plaint filed in the Court ot a Subordinate Judge, the plaintiff claimed to 
recover possession of a house, together with some grain which was stored in it. The plain- 
tiff applied to the Subordinate Judge ft>r leave, under s. 44, Rulen, of the Civil Procedure 
Code, to join the claim for grain with the claim for possession of the house. The Subordi- 
nate Judge refused leave, and returned the plaint, with directions that the plaintiff should 
institute two suits for recovery of the house and the grain, respectively, in the Court of 
the Munsif. 

Seld that the Subordinate Judge’s order was substantially an order rejecting the plaint, 
on the ground that the plaintiff had joined a cause of action with a suit for recovery of 
immoveable property ; th.it, although this might have been a misapplication of s. 44, Rule 
a, of the Code, its effect was to reject the plaint ; that such an order was a decree, with refer- 
ence to the definition m s. and was appealable as such to the District Judge; and that 
therefore a second appeal lav in the case to the High Court, ind that Court was not 
competent to interfere in revision under s. 622. 

This was an application to the High Court to exorcise its powers under s. 622 
of the Civil Procedure Code. It appeared that a plaint was presented in 
the Court of the Subordinate Judge of Meerut, in which the plaintiff claimed 
possession of certain houses, and also certain grain, which it was alleged 
was in the houses! At the same time the plaintill presented an application, 
under Sv 44 (a) of the Civil Procedure Code, in which he asked the leave of 
the Court to join the claim for the grain with the claim for the houses. The 
plaint was registered. On the 3rd August 1885, the Subordinate Judge 
rejected the application, and on tho same day made the following order on the 
plaint ; — “ This plaint was registered by a mistake of the and should 

not have been registered until tho application of plaintiff for ponnission to 
join two causes of action was disposed of by tho Court. The aiiplication for 
permission to join tho causes of action in tho same suit has boon dusalL owed 

* ♦ Application No^ 6 of 1886, for revision under s. 622 of the Civil Procedure Code of an 

order of H. A, Harrison, Esq., District Judge of Meerut, dated tho 2ud October 1886, afarming 
an order of Babu Mrittonjoy Mukarji, Subordmato Judge of Moorut. dated the Sid 

AU8uftt.l686. 
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to-day. This plaint is therefore returned to the plaintiff, in order that ha may 
file two separate suits in the Court of the Munsif of GbaziaJ^ad.” 

The plaintiff appealed to the District Judge of Meerut from the order 
refusing his application. The District Judge dismissed the appeal, holding 
that the order was not appealable. 

The plaintiff preferred the present application on the grounds (i]Uthat 
the claims for the houses and the grain had been properly joined , (ii) that 
if permission under s. 41 of the Civil Procedure [193] Code was necessary, 
the Subordinate Judge had improperly refused such permission ; and (iii) that 
the plaint had been erroneously returned for amendment. 

Lala Juala Prasad^ for the Plaintiff. 

Pandit Sundar Lai, for the Defendant. 

Oldfield and Tyrrell, JJ. — This is an application under s. 622 of the Civil 
Procedure Code. The petitioner instituted a suit by filing a plaint in the 
Subordinate Judge’s Court, in which he claimed to recover possession of a 
house, together with some grain which was stored in it. The plaint was 
registered. Subsequently to its registration, it appears to have been considered 
that the claim for grain could not be joined in the same suit with the claim for 
possession of the house under the terms of s. 44 (a), by which no cause of 
action shall, unless with the leave of the Court, be joined with a suit for the 
recovery of immoveable property. 

Accordingly the plaintiff filed an application to the Subordinate Judge for 
leave to join the cause of action. The Subordinate Judge refused leave, and 
returned the plaint with directions that the petitioner should institute two 
separate suits for the recovery of the house and the grain in the Court of the 
Munsif of Ghaziabad, 

The plaintiff (petitioner) appealed from the order refusing leave under 
fi. 44 (a) to the Judge, and the Judge dismissed it on the ground that no appeal 
lay from the order to him. 

The plaintiff has now appealed to this Court to revise the orders of the 
Courts below under s. 622 of the Civil Procoduro Code. 

There was no appeal to the Judge from the order of the Subordinate Judge 
under any of the provisions in s. o8H of the Civil Procedure Code. He 
therefore rightly dismissed the appeal, which had been instituted as an 
appeal from an order, and this Court cannot interfeie in revision with his order. 
Nor, howe^^n’ irregular the Subordinate Judge’s order may be, is this Court 
empowered to interfere with it under s. 622. 

The order of the Subordinate Judge is substantially an order rejecting the 
plaint. It was made on the ground that the plaintiff had joined a cause of action 
with a suit for recovery of immoveable [494] property. This may he a misappli- 
cation of s. 44 (u) ; blit tlu3 effect of the order was to reject the plaint, and such 
an order is a dcoreo, with reference to the definition in s. 2 and is appealable as 
a decree to the Judge, and in consequence an appeal lies in the on so to the High 
Court, and that Court cannot interfere under s. 622. 

On thesa grounds the application is dismissed with costs. 

Application Dismissed* 
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APPELLATE CIVIL. 

• The. 25th February 2886, 

Peesent . 

' Sib W. Comer Pktheram, Kt., Chief Justice, and 
Mr. Justice Straight. 

Ganga Sa’ia P' i nisff 

Len>m 

Lichman Singh and ariothnr Deiendants..^ 

Mortgage — Usufiiictuary mortgage — Interest — Waioer, 

By a deed of uaafractaary mortgage dited in 1875 a •sum of Rs 30 000, with interest 
at Be. 1 per cent, per monsern, was advanced on the ^eeunly of certain property, for a period 
of ten years. The deed contuned various provisions for securing the p lyment of interest 
to the mortgigoe, and, among these, a provision th it he should have possession of the pro- 
perty and take the profits on account of interest, the profit-* being fixed at a certain amount 
•yearly, leaving an agreed balance of interest to be paid yearly in cash. There was also a 
provision that, in the event of possession not being given, the mortgigoe might treat the 
principil money as immediately duo, and recover it at once with interest at the rate of Re. 1-6 
per cent, per mensem. The mortgigee did not tike p>ssession of the mortgaged property, and 
took no steps to obtain such possession, or to loeovoi the money for mno years, during 
which no interest was paid. In November 1884, the mortgagee brought a suit against the 
mortgagors to recover the mortgago-monev, claiming interest from the date of the mortgage- 
deed to the date of the suit at Re. 1-6-0 per cent, pet mensem. 

Eeldy that the fair inference of fact from the eircumstanccs above described was that the 
mortgagee waived the provisions for seeming and lecoienng the interest, and that the transac- 
tion must be looked at as simply one of a loan foi the specified period at the agreed rate, i.e., 
Be. 1 per cent, per mensem. 

On the 26th April 1875, the defendants in this case gave the plaintiff a 
usufructuary mortgage of certain shares in certain villages for a period of ten 
years. The principal sum secured by [195] the mortgage was Rs. 30,000, and 
the mortgage-deed contained the following provisions : — 

“We will place the mortgagee in possession of tlie mortgaged property. 
The interest, with expenses, is agreed upon to be Ro. I per cent, per mensem, 
and the profits of the mortgaged villages are fixed to be Rs 2,812 per annum, 
and Rs. 3,600 on account of interest will be due from us to the mortgagee. We 
will pay Rs. 788 in cash every year to the mortgagee. Should the profits 
exceed Rs. 2,812, the mortgagee will take the excess as commission for collec- 
tions. We declare that the mortgagee shall remain in possession and receive 
the profits in lieu of interest after paying the Government revenue. Any 
increase effected by the mortgagee during the period of mortgage shall be bis. 
After the expiration oi the period, wo will pay back the mortgage-money in a 
lump sum and redeem our property. Should we fail to do so, the mortgagee 
shall remain in possession, and we will not interfeie. Should the possession 
of the mortgagee be interfered with, by reason of the order of any Couit or the 
violence of the mortgagors, the mortgagee sliall be competent to lealize the 
mortgage-money, with the interest which may be f ound duo, from oui persons, 

• Fust Appeal No.‘94 of 1886, from a decree of Rai Cheda Lai, Subordinate Judge of 
Parukhabad, dated the 18th February 1885. 
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the morfcg^iged property and our other property, whether the term has e:spired 
or not, and the interest for the period the mortgagee is out of possession shall 
be charged at the rate of Ee. 1-6-0 per cent, per mensem. We will get mutation 
of names effected by the end of Kuar. Should vsw> fail to get mutation of 
names effected, or not allow the mortgagee to collect, the mortgagee shall, with- 
out regard to the period, cancel all the conditions of the deed, and shall realize 
all the money with interest at the rate of Re. 1-6-0 per cent, per mensem,-^ be 
charged frono the date of execution of the deed,, by instituting a suit. Ha shall 
also be competent to obtain proprietary possession by bringing a suit.’* 

The plaintiff was not placed in possession of the mortgaged property, nor 
was bo paid any interest by the defendants. 

In November 1884, the plaintiff brought this suit against the defendants 
to recover the mortgage-money. He claimed interest from the date of the 
mortgage-deed to the date of suit at Re. 1-6-0 per cent, per mensem. 

[196] With reference to the mteresb claimed the defendants stated in 
their written statement as follows: — “ The plaintiff, though repeatedly told by 
the mortgagors, intentionally did not take possession of the mortgaged property, 
nor did be get mutation of names effected under s. 97, Act XIX of 1873. The 
plaintiff committed this omission with the particular object, and under the 
misapprebension, that he might be considered entitled to get interest at 
Ee. 1-6-0 percent, per mensem. Under these circumstances the plaintiff is not 
entitled to receive Rs 2,812 per ar num on account of interest and coats, which 
was stipulated to be recovered from the profits of the estate, because no breach 
of contract took place on the defendants* part.” 

The Court of First Instance framed the following issue on the question as to 
the amount of interest to he awarded : — “ Whether the interest should be 
allowed at Re. 1-6-0 percent, on account of the defendants’ failure to deliver 
possession : or whether the delivery of possession did not take place on account 
of the plaintiff’s negligence and laches, and therefore it is unfair to charge 
interest at a higher rate, and whether this rate being penal should be amended 
or not ?” 

Upon this issue the Court held as follows : — 

“ The actual rate of interest entered in the document is Re. 1 and the 
agreement for payment of interest at R‘='. 1-6-0 per cent., under special circum- 
stances, is entered in the document in ilioso words : — * If we shall fail to have 
mutation of names effected or deliver possession at the time of collection, then 
the mortgagees shall, by rendering null and void all the conditions entered in 
this document, recover the mortgage-money with interest at Re, 1-6-0 from the 
date of the execution of this document, before the expiration of the term, by 
means of a suit.’ This rate of interest, viz., Re. 1-6-0 per cent., was to be allowed 
in case of the defendants’ failure to have the mutation of names effected or deliver 
possession of the mortgaged property, after the mortgage had been made, and the 
plaintiff’s filing a suit for the recovery of the mortgage-money with interest. 
Then an excessive amount of interest would have been allowed for a short period 
by way of penalty. According to this condition, the plaintiff is not justified in 
not suing for nine years [197] to recover his mortgage-money, after he had 
not received possession of the property, in order to charge interest for the 
whole period at the rate of Re. 1-6-0 per cent, per mensem instead of Re. Iper 
cent,, which was agreed upon to be paid partly in cash and partly from the 
income of the estate. Under these circumstances it is not necessary to inquire 
now whether the delivery of possession was not made owing to the defendant’s 
default or tne plaintiff’s negligence. But this conclusion should certainly be 
deduced from the foregoing facts, that the plaintiff, through his own negligenoe. 


776 



LACHMAN SINGH &0. [18861 


I.L.R. 8 JUI; 198 


failed feo take possession, with the object of realizing interest at a higher rate, 
and therefore, according to the terms of the document he is not entitled to get 
interest at a higher rate than Re. 1 per cent.** 

The plaintiff appealed to the High Court, contending that the rate of interest 
claimed, being the contract rate, and reasonable and fair, had been improperly 
reduced^ and that the condition in the mortgage-deed relating to the interest 
claitbed had been misconstrued. 

Pandit Ajudhia Nath and Pandit Bishamhar Nath, for the Appellant. 

Mr. T. Cot*, Ian and Mr. W, M Colvin, for the Respondents. 

Petheram, C. J., and Straight. J. — The only question in this appeal is, 
whether the creditor is to recover interest on the bond in suit at the rate of 
Re. 1 or Re. 1-6 per cent, p ‘r mensem. The facta of the case are really not 
disputed, and the question in our opinion turns entirely on the construction of 
the bond itself. By that, it appears that the plaintiffs and others in the year 
1875 lent a sum of Rs. 30,000, at one per cent, per mensem, on the security 
of a certain property : the bond then contains various provisions which were 
inserted in the deed for securing payment of interest, all of which were for 
the benefit of the creditor. Inter alia, it was provided that the mortgagee 
should have possession of the security, and should take the profits on account 
of interest, the profits being agreed at a certain figure, leaving an agreed balance 
of interest to be paid yearly in cash. There was also a provision that, in the 
event of possession not being given, the creditor might [198] treat the money 
as immediately due, and recover it at once with interest at the rate of Re. 1-6 
per mensem. 

These provisions were, as we have said before, for the benefit of the creditor, 
and he was at liberty to waive them if he pleased. What actually happened 
was, that the creditor did not take possession of the security, and took no steps 
to obtain such possession, or to recover the money for nine years, during which 
period no interest has been paid. In our opinion, the fair inference of fact 
to draw from this state of things is, that the creditor waived the provisions (or 
securing and recovering the interest, and that the transaction must he looked at 
as simply one of a loan for the specified period at the agreed rate, that is, one 
per cent, per mensem. That rate has been allowed by the Judge, and for 
these reasons we think that the appeal should, and it is, dismissed with costs. 

Appeal dismissed. 
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The 15th March, 1886. 

Pkesent : 

Mr. Justice Oldfield and Mr. Justice Tyrrell. 

Khayali Defendant 

versus 

Husain Bakhsh and another Plaintiffs/ 

Lease — Lease for one year — Lease exceeding one year — Act III of , 

1877 {Reg ist tat ion Act), s$. 17 (d), 18, (c). 

A kabuliyat dated the 6th May 1880, and executed by the lessee of a house in favour of 
the lessors set forth that the house was let to the foriubr at an annual rent of Rs. 3, for a 
term of one year. It also contained this stipulation : — “ I (the lessee) do declare that I shall 
continue to pay the annual rent every year, and that if 1 should fail to pay the rent in any 
year, the owners of the house shall be at liberty to recover the rent through the Court.” 
The lease was not registered. In a suit by the lessors against the lessee for possession of the 
house and for Rs. 7-8 arrears of rent, the defendant pleaded that, according to the right 
construction of the lease, he was entitled to occupy the house anvl the lessors were not entitled 
to eject him therefrom, so long as he paid the annual rent of Rs. 3 ; that he had duly paid 
rent at the agreed rate from the 6tb Mav 1880, to the 6th May 1884 ; and that, under these 
circumstances, the plaintiffs wore not entitled to cither of the reliefs claimed. 

Held , that the lease was for one year only, and, thus falling under s. 18 of the Registra- 
tion Act (111 of 1877), it was admissible in evidence without registration ; that the defendant 
had been a mere tenant-at- will since the expiry of the year 1880.81; and that the 

plaintiffs were therefore entitled to possession of the house. Hiind v. Hall , L. R., 2 Ex. D., 
355, referred to. 

The plaintiffs in this case sued the defendant for possession of a house 
and for Rs. 7-8 0 arrears of rent in respect theieof. The defendant was in 
possession under a kabuliyat executed by him in favour of tlie plaintiff and 
dated the 6th May 1880. Jt was set forth in this document tliat the liouse 
was let to the defendant at an annual rent of Rs. 3, for a teim of one year. 
Then followed these woids: — “I (the defendant) do declare that I shall 
continue to pay the annual rent every year, and that if I should fail to pay 
the rent in any year, the owners of the house shall be at liberty to recover 
the rent through the Court.” 

The defendant, in answer to the suit, pleaded that according to the right 
construction of the lease, he was entitled to occupy the house, and the lessors 
were not entitled to eject him therefrom so h^n^ as he paid the annual rent 
of Rs. 3 ; that he had duly paid rent at the agreed rate from the 6th May li^80, 
to the 6bh May 1884 ; that the time lor payment of rent for the year 1884-65 
bad not arrived ; and that, under these circumstances, the plaintiffs were not 
entitled to either of the reliefs claimed. 

The Court of First Instance (Munsif of Kanauj) construed the lease in the 
following manner: — “ The lease is for one year, but it contains a provision that 
it shall remain in force so long as the lessee or tenant continues to pay the 
stipulated rent. In other words, it is a kabuliyat for one year, containing a 
provision extending the terra to more than one year.” The Court, upon this 

•Second Appeal No. 766 of 1885. from a decree of Hai Cheda Lai, Subordinate Judge of 
Farukbabad, dated the 6th February 1885, modifying a decree of Babu Prag Das, Munsif 
.of Kanauj, dated 6th December 1884. 
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view of the lease, held that it was an instrument of which the registration was 
compulsory under s. 17 id) of the Begistration Act of 1877, and that, not 
having been registered, it was inadmissible in evidence by reason of the 
provisions of s. 49. The Court accordingly dismissed the suit. 

On appeal by the plaintiffs, the Subordinate Judge disagreed with the 
Mv^si&upon the construction and effect of the lease, and was of opinion that 
it was not compulsorily registrable, and therefore inadmissible in evidence 
because not registered. The 'Court, after referring to the terms of the instru- 
ment, observed : — “ It can-[2003not be considered from these words that a 
provision has been made in the lease that, so long as the rent continues to be 
paid, the plaintiffs shall not be at liberty to eject the tenant, or that the lease 
has become for such a longer period tlian one year that its registration is 
compulsory. It is evident that the lease in question in this case is for a term 
of one year. The case of Apu Budqavda v. Narhari Annajee, I. L. B., 3 Bom., 
21, has a hearing upon this case. It is held therein that if, in a document 
for which the term of one year is specially prescribed, any subsequent words 
are used for the continuance of possession, they aie considered to appertain 
to the future consent of the parties, and cannot in any way affect the actual 
fixed term or create a fresh right, as based on contract, in favour of any party. 
.Hence the registration of the lease in question cannot be considered to be 
compulsory, and it cannot be inferred from the lease that there is a mutual 
contract to the effect that, subject to the condition of paying the annual rent, 
the defendant has a right to hold possession for ever against the plaintiffs’ 
consent. The lease was for a term of one year, which has expired. The 
defendant does not deny the fact of his being a tenant. Hence I hold that 
the plaintiffs are entitled to a decree for possession of the house by ejectment 
•of the defendant, the tenant.” 

From this decision the defendant appealed to the High Court. 

Munshi Kashi Prasad, for the Appellant. 

Pandit Nand Lai, for the Respondents. 

Oldfield and Tyrrell, JJ. — The Liwer Appellate Court has taken a 
right view of the lease executed in lM ly of 1880 between the parties. 

It was a lease for one year only, and, thus falling under s. 18 of the 
Begistration Act, it was admissible in evidence without registration. The 
principle laid down in Band v. Ball, L, R., 2 Ex. D , 355, by the Court of 
Appeal is applicable, and the case cited by the Court below is in point. The 
appellant therefore has been a mere tenant-at-will since theexpiiy of the year 
1880-81, and the respondents are entitled to the relief accorded to them by the 
Lower Appellate Court. The appeal is dismissed with costs. 

Appeal dismissed. 


NOTEB. 

[ See also (1390) 17 Cal., 518. ] 
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QUEEN-EMPRESS V. 

[201] APPELLATE CRIMINAL. 


The 5th February, 1886, 
Present : 

Mr, Justice Straight. 


Queen-Empress 

versus 

Parraeshar Dat 


Act XLV of 1860 {Penal Code), s.21 — Public servant. 

Any person, whether receiving paj* or not, who chooses to take upon himself duties and 
responsibilities belonging to the position of a public servant, and performs those duties, and 
accepts those responsibilities, and is recognised as filling the position of a public servant, 
must bo regarded as one, and it does not he in his mouth to say subsequently that, not- 
withstanding his performance of public duties and the recognition by others of such perfor- 
mance, he is not a “ public servant,” within the definition contained in s. 21 of the Penal 
Code. 

The facts of this case are sufficiently stated for the purposes of this report, 
in the judgment of the Court. 

Mr. J. Simeon, for the Appellant. 

The Public Prosecutor (Mr. C, H. Hill), for the Crown. 

Straight, J.— This is an appeal from a decision of the Sessions Judge of' 
Gorakhpur, Mr. R. J. Leeds, dated the 26th September 1885, convicting the^ 
appellant of three offences under s. 420 of the Penal Code of cheating. These 
offences relate to three aggregate sums of Rs. 455'4-ll, Rs. 297-14 3, and 
Rs. 323-15-4, constituting a very considerable amount of money, which was. 
improperly paid to other persons in consequence of misrepresentations made by 
the accused. The appellant has also been convicted under s. 167 of the Penal 
Code, but no sentence has been passed upon him in respect of that section. This, 
latter conviction involves the question whether the accused was a public servant, 
and subject to the responsibilities attaching to that character. It appears that, 
his duties were as follows : — He was, and had been for several years, attached 
to the tahsildar*8 office at Gorakhpur, — i.e,, he was employed at the office 
without receiving any pay, and was learning the duties performed there by the 
officials, in the hope and expectation of eventually being taken on the staff, 
and paid like the other persons emploved in the office. It seems to me that it 
is now too late for the contention to be raised on his behalf that he was not a- 
^‘public servant, within the definition contained in s. 21 of the Penal Code. I 
am of opinion that any person, whether receiving pay or not, who chooses to* 
[ 202 ] take upon himself duties and responsibilities belonging to the position 
of a public servant, and performs those duties, and accepts those responsibili* 
ties, and is recognized as filling the position of a public servant, must be^ 
regarded as one, and that it does not lie in his mouth to say subsequently that, 
notwithstanding bis performance of public duties and the recognition by 
others of such performance, he is not a public servant. If such a contention 
were allowt d, and the question whether a man was a public servant were to^ 
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•depend wholly upon the test of his receiving or not receiving a salary, very 
great tnischief and difficulty might arise in a country like this, where numerous 
persons are engaged in the performance of public duties without pay. I am 
therefore pf opinion that the appellant must be regarded as coming within the 
definition of “ public servant/’ This disposes of the fir^st objection which has 
been taken on the appellant’s behalf. I wall now briefly state the c rcura- 
Stat/aes 'under which the accused has been convicted. It appears that the 
military authorities, for purpo^aes of convenience, made art arrangement with 
the Collector of Gorakhpur, by which the latter should ascertain every month, 
through the tahsildar’s ©ffice, vrhat were the current rates in the bazar for 
grain and other articles of food; and in the ordinary course of business 
it was the accused’s duty to prepare an average list of such rates in Persian, 
which he had to take to Mr. Augustin, in the Collector's Office, and to read 
out to him from the Persian list the figures of the rates. From this 
Mr, Augustin made a list in English for the Collector, wlio forwarded it to the 
commanding officer of the regiment, who, upon the basis of the list so prepared, 
directed payment from time to time to the banias supplying tlie articles of food 
required. So that, if by any arrangement with any persons in tf)o bazar the 
accused chose to make incorrect statements as to the amount of the rates of 
food to Mr. Augustin, tlie list prepared by Mr. Augustin upon such state- 
aments would necessarily he incorrect also, and this would result in larger 
suras being paid to the banias than they were entitled to receive. 1 cannot 
conceive circumstances more clearly within the meaning of s. 4^.0 of the Penal 
Code. It has been proved that the Persian list of averages prepared by the accused 
was correct, and Mr. Augustin has shown that his English list was prepared 
with reference to the [203] translation of the Persian list given to him by the 
accused. A comparison of the two documents makes it obvious that the appel- 
lant misrepresented tlie contents of the Persian list, because in Mr. Augustin’s 
list there was a largo excess in the^ alleged prices. The case is overwhelming, 
and I must dismiss the appeal. 

Conviction affirmed^ 
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FULL BENCH. 


The 13th February, 1886, * 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Straigj^t,. 
Mr. Justice Oldfield, Mr. Justice Buodhurst, and 
Mr. Justice Tyrrell. 


Jiwan Ali Beg Applicant 

versus 

Basa Mai and others Opposite parties.” 


Civil Procedure Code, s. 549 — Practice — Appeal — 

Security for costs — Poverty of appellant, 

He/d, by the Full Bench (TYRRELL, J., without laying down any general 

rule by which the exercise of the discretion conferred by s. 5491* of the Civil Procedure Code 
should be governed, that the more fact of the poverty of an appellant, standing by itself, 
and without reference to any general facts of the case under appeal, ought net to be consi- 
dered sufficient alone to warrant his being required to furnish security for costs. 

This was an application by the respondent in First Appeal No. 133 of 1885 
for security for costs which came on for hearing before STRAIGHT, J,, who 
made the following order of reference to the Full Bench : — 

“ This is an application by the respondent in an appeal to this Court, that 
the appellant, who was unsuccessful in the Court below, be ordered to give 
security for the costs incurred, not only in that Court, but in this appeal. The 
allegation of the respondent in his petition, and vouched by affidavits, is that 
the appellant is a person without means, and indeed I understand the appel- 
lant’s counsel to admit that, so far as he is aware, except the property which 
is the subject-matter of the present suit, and which was hypothecated in the 
bond sued upon, the appellant possesses no property whatever. Under these* 
circumstances, the respondent urges that the appellant be required to furnish 
security. It has been ruled on three occasions in this Court — twice by myself + 
[204] and once by Mr. Justice MahmoOD, Lakhmi Chand v. Gatto Bai, I. L. 
R.. 7 All., 542, — that mere poverty alone is not a sufficient ground for requiring 
security for costs from an appellant, and I have certainly been under the 
impression that that was the recognised rule in the English Courts, which also 
has been followed by the Bornhav High Court in Maneckji Limji Manchei*ji v. 


Miscellaneous Application in F. A. No. 133 of 1885. 

t [ Sec, 649 : — The Appellate Court may at its discretion, either 
before the respondent is called upon to appear and answer or 
afterwards on the application of the respondent, demand from 
ihe appellant security for the costs of the appeal, or of the 

original suit, or of both : 

Provided that the Court shall demand such security in all cases in which the appellant 
Whon appellant resides 'esid'ng “"t of British I»di» -vnd is not possessed of any 
- - - - sufficient immoveable property Within British India independent 

of the property (if any) to which the appeal relates, 
furnished within such time as the Court orders, the Court shall 


Appellate Court may re- 
quire appellant to give 
security for costs. 


out of British India. 


If such security be not 
reject the appeal , ] 

1 Dalip Singh v. Aeim Ali Khan and Bachman v. Bachman, Weekly Notes, 1884, pp. 99 
and 103, respectively. 
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Ooolbai, I. L. E., 3 Bom., 241, Mr. Htllh&s, however, called my attention to 
two rulings of the Court of Appeal in England, which seem at least to modify 
the old decisions, and to show that poverty or insolvency is a good ground for 
requiring security for costs from the appellant. As the question is one of 
practice, and of considerable importance to those engaged in appeals in this 
Court, I refer it to the Full Bench for determination.” 

"Mr! G. H, Hill, for the Petitioner, referred to Harlock v. Ashherry, L. R., 
19 Ch. D., 84, and Farrer v. Lg^cy, Hartland dt Co., L. R., 28 Ch. D., 482. 

Mr. T. Cordan and Pandit Ajudhia Nath, for the Opposite Parties. 

Straight, J . — We are unable to lay down any general rule by which the 
exercise of the discretion conferred by s. 549 of the Civil Procedure Code should 
be governed ; but w^e may go so far as to say that the mere fact of the poverty 
of an appellant, standing by itself, and without reference to any of the general 
facts of the case under appeal, ought not to be considered sufficient alone to 
warrant his being required to furnish security for costs. 

Petheram, C.J., and Oldfield and Brodhurst, JJ., concurred. 

Tyrrell, J — Section 549 of the Code prescribes no conditions which abso- 
lutely entitle a respondent to an order under the terms of that section requiring 
the appellant to furnish security for the costs of the appeal ; and I should hesitate 
to import into the provisions of the section any rule either way upon the 
question whether or not the poverty of an appellant by itself justifies an order 
requiring him to furnish security for costs. 


[205] APPELLATE CIVIL. 

The 8th March, 1886. 

Prksent : 

Sir Comer Petheram, Kt., Chief Justice, and Mb. Justice Straight. 

Basa Mai and another Defendants 

verms 

Maharaj Singh, Minor, by his next friend, Sarup Kuar Plaintiff/ 

Hindu law — Joint Hindu family — Sale of ancestral estate in execution of 
decree against father — Effect of sale on son's rights and interests. 

When a decree has been made against the father and manager of a joint Hindu family 
in reference to a transaction by which he has professed to charge or sell the joint ancestral 
property, and a sale has taken place in execution of such decree of the joint ancestral property 
without any limitation as to the rights and interests sold, the rights and interests of all the 
oo-parceners are to be assumed to have passed to the purchaser, and they are bound by the 
sale, unless and until they establish that the debt incurred by the father, and in respect of 

• First Appeal No. 66 of 1884, from a decree of Maulvi Nasir Ali Khan, Subordinate 
Judge of Moradabad, dated the Si3rd November 188d. 
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which the decree was obtained against him, was a debt incurred for immoral purposes of th^ 
kind mentioned by Yajnavalkya, Chapter II, s. 48, and Manu^ Chapter VIII, sloka 159, and 
one which it Would not be their pious duty as sons to discharge. 

If, however, the decree, from the form of the suit, the character of the debt recovered by 
it, and its terms, is to be interpreted as a decree against the father alone and personal to 
himself, and all that is put up and sold thereunder in execution is his right and interest in 
the joint ancestral estate, then the auction-purchaser acquires no more than that ifigh^ and 
interest, i.e., the right to demand partition to the extent of the father’s share. In this last 
mentioned case, the co-paroeners can successfully resist any attempt on the part of the 
auction-purchaser to obtain possession of the whole of the joint ancestral estate, or, if he 
obtains possession, may maintain a suit for ejectment to the extent of their shares upon the 
basis of the terms of the decree obtained against the father, and the limited nature of the 
rights passed by the sale thereunder. 

Girdharee Lall v. Kantoo Lall, 14 B. L. R., 187 : 2-2 W. R., 56 : L. R. Ind. Ap., 321 ; 
Deetidyal Lall v. Jugdeep Narain Singh, I. L. R.. 3 Cal., 198 : L.R., 4 Ind. Ap,, 247; Suraj 
Bunsi Koer v. Sheo Persad Singh, I. L. R., 5 Cal., 148 : Xj. R., filnd. Ap., 88; Bissessur Lall 
Sahooy. Maharajah Luchmessur Singh, 5 Cal. L. R., 477 : L. R., 6 Ind. Ap., 233; Muttayan 
Chetti V. Sangili Vira Pandia Ckinnatambiar, I. L. R., 6 Mad., 1: L. R., 9 Ind. Ap., 128 ; 
Sufdey Naram Sahuv. Rooder Perkash Misser, 1. L. R., 10 Cal., 626 : L. R., 11 Ind. Ap., 26; 
Nanomi Bnbudsin v. Modnn Mohun, Decided by the Privy CoumciI on the 18th December 
1885 ; Ram Nnratn Lai v. Bhawani Prasad, I. L. R., 3 All., 443; Oaura v. Nnnak Chund, 
Weekly Notes, 1883, p. 194; and Weekly Notes, 1884, p. 23; AptHwiery. Rama Subba Aiyan 
11 Moo. T. A., 75; Phtil Chand v. Man Singh, I. Tj. R., 4 All., 309; Chamaili Kuary. Ram 
Prasad, I. L. R., 2 All., 267; and Rama Na'nd Singh v. Qobind Singh, 1. L. R., 5 All., 384, 
referred to. 

[206 ] This was an appeal from a decree of the Subordinate Judge 
of Moradabad, dated the 23rd November 18S3, which came before 
PetheRAM, C.J., and Straight, J., and was referred by them to the Full 
Bench. The ORDER OP REFERENCE, in which the tacts are fully stated, was 
in the following terms : — 

** In tliis suit the minor plaintiff, by his mother and guardian, sued for a 
declaration of his right to possession of 2j biswas shares in two mahals of 
Kasha Mughalpur, and for the canoelment of a miscellaneous order of the 
2nd of February 1883, under the following circumstances: — The plaintiff 
alleges that his father, Chaudhri Sheoraj Singh, upon the death of his grand- 
father, Clifiudhri Bhan Partab Singh, inherited certain valuable properties, 
among which were the mahals in suit ; that subsequently liis said father, having, 
by his ‘ immoral and licentious life,’ wasted and squandered the income 
derivable from the ancestral properties, was, on the 9th of July 1878, obliged 
bo borrow Rs. 3,000 from the defendpmts, and mortgaged in their favour the 
shares in Mughalpur already mentioned ; that the said defendants, in the year 
1879, instituted a suit on their bond against the said Sheoraj Singh ; that the 
plaintitl, by his guardian, prayed the Court in which such suit was pending to 
make him a party thereto under s. 32 of the Code; that his application was 
rejected and a decree was given in favour of the defendants against Sheoraj 
Singh on the 20fch June 1879 ; that the shar^^a in Mughalpur were first brought 
to sale in execution of tiiab decree in May 1880; that subsequently to such 
sale tlie plaintifi filed an application to have it set aside, but it was refused, 
though the sale, was ultimutely set aside at the instance of the judgment- 
debtor ; that the defendant Basa Mai and one Ganeshi Mai, representative of 
Sita Mill, the other decree-holder, having brought the mortgaged property 
to sale a second time, on the 21st November 1881, purchased it for* Rs* 2,000; 
that tile plaintiff thereupon urged objections to possession being given to the 


784 



KAHARA^r SINGH [1886! 


LL.R. 8 AIL 207 


said auctiop-purchasers and opposed ifc, and the latter then filed an application 
to the Court under s. 335 of the Code, and on the 2nd February 1883, such 
application was decided in favour of the auction-purchasers, Basa Mai and 
Oaneshi Mai, and they were ordered to be put in possession ; that this order 
gave the plaintiff the cau*se of action on which he now sues ; and that Sheoraj 
Singh, being joint with the [207] plaintiff, had no power to charge the joint 
property, and such charge was void and of no effect as to the wliole. The 
defence set up was, in substance, that the property was not ancestral, that 
the bond was executed for necessary purposes, and that Sheoraj Singh, as 
guardian of aifd manager for his minor son, the plaintiff, was competent to 
make the charge. 

“The Subordinate Judge, finding that the debt to the defendants under 
the bond was incurred for immoral purposes, and that the property was ances- 
tral, gave a decree in the plaintiff's favour for half his claim. From that deci- 
sion the defendants have appealed to this Court, and the plaintiff has filed one 
objection. The pleas before us wore, that the debt to the defendants was 
incurred for legitimace purposes; that the plaintiff failed to establish, as he 
was hound to do, that the amount borrowed from the defendants was u^ed for 
immoral purposes; that the facts show that the present suit is institiite^d with 
the connivance anti at the instigation of Sheoraj Singh. Tlie plaintiff’s objection, 
on the other hand, is to the efiect that the Subordinate Judge should have 
decreed his claim in whole and not in part. As the casff is one involving con- 
siderations akin to those that luive arisen in another case referred to the Full 
Bench, we think this should also go. In making the reference we find, as a 
fact, that the property was ancestral ; that the plaintiff is in possession of it ; 
that there is evidence to show that, though a considerable portion of the hond- 
monev advanced on the bond of the 9th July 1878, to Sheoraj Singh was 
required for a necessary purpose, namely, the payment of revenue, he had got 
himself into the ])osition of having to take a loan by reason of his irnpiudont 
and extravagant proceedings, and that the defendants purchased with not ice of 
the plaintiff’s claim. Upon these findings wo refer the appeal to the Full Bench 
for disposal. ” 

The Full Bench, however, did nob dispose of the appeal, but, without 
expressing any opinion in regard to it, returned it to the Divisional Bench for 
determination. The appeal was then hoard by the Divisional Bench. 

Pandit Bishambar Nath, for the Appellants. 

Lila Juala Prasad, for the Respondent. 

L208]P6thepam, C.J., and straight, J. — The circumstances of this case are 
set out ftfc length in tfie order by winch the appeal was originally referred to the 
Full Bench for decision, and they need not be recapitulated. The matter now 
has come back bo us for decision, for reasons that need not be detailed, and 
before disposing of it, we think it desirable briefly to refer to certain decisions 
of their Lordships of the Privy Council, which were commented upon in the 
course of the argurpents, as also sonre rulings of this Court, with a view to 
ascertain what are the clear and intelligible rules to be applied in the deter- 
mination of these cases of a Hindu son seeking to avoid an alienation of joint 
ancestral property by his father. At the outset, and by way of introduction to 
the consideration of the subject, the description given by Lord Westbuhy of the 
characteristics of the joint Hindu family may he usefully quoted : — “ According 
to the true notion of an undivided family in Hindu law, no individual member 
of that family, whilst it remains undivided, can predicate of the joint and 
undivided propert^y that he (that particular member) has a certain definite share. 
No individual member of an undivided family could go to the place of receipt 
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of rent and claim to take from the collector or receiver of the rents a certain 
deiinite share. The proceeds of undivided property must be brought according to 
the theory of an undivided family, to the common chestor purse, and then dealt 
with according to the mode of enjoyment by the members of an undivided 
family ” — Appovier v. Rama Subha Aiyan, 11 Moo. I. ‘A., 75. In this connec- 
tion it will be convenient to refer to the printdple laid down in Phul Chand 

V. Man Smgh, I.L.R., 4 All., 309, by Straight and TYRRELL, JJ., “ that ^ery 
son bora to the father of a joint Hindu family in possession of ancestral pro- 
perty acquires a positive, though undefined, share’in the joint estate co-exfensive 
with and as large as that of all the other members of the joint fa'mily, including 
his father, and that it is competent for each and every member of a joint family 
at any time to demand partition of the ancestral property.” It has further 
been the rule of decision in this Court Isee OLDFIELD, J., in Chamaili Kvarw. 
Bam Prasad, I. L. R., 2 All., 267, and STRAIGHT and Brodhurst, JJ. in Rama 
Na7id Singh v. Gobind Singh, 1. L. R., 5 All., 384j that one member of a joint 
and undivided Hindu family cannot mortgagecr sell his shareof the joint property 
without the [209] consent, express or implied, of his co-parceners. These rulings 
may be said to state the most impK)rtant incidents that mark the relations of the 
members of the joint Hindu family inter se ; and wo now proceed to ascertain 
how far those relations have been touched or modified in reference to tran- 
sactions between the father of the joint familv, its natural head and manager, 
and third parties by which the joint ancestral property has been mortgaged 
or sold. 

The first important decision of the Privy Council on the question of the 
power of the father of such a family to deal with the joint ancestral estate is 
to be found in the case of Girdharee Lallw, Kantoo Lall, 14 B. L R., 187 : 22 

W. R., 56: L. R., 1 Ind. Ap., 321. Thisw^as an action by a son in the lifetime 
of his father and uncle to set aside a sale of ancestral property made by them, 
on the ground that a sale bv one member of an undivided property passes 
no interest in it whatever, and that aiiy other member of the family can set it 
aside and bring the property back into the family. The Privy Council dis- 
missed the suit, on the ground that ancestral property, which descends to a 
father under the Mitakshara law, is not exempted from liability to pay his 
debts because a son is born to him. It would be a pious duty on the part of 
the son to pay liis father’s debfs, and it being the pious duty of the son to pay 
his father’s debts, the ancestral property in which the son, as the son of his 
father, acquires an interest by birth, is liable to the father’s debts. The next 
case is that of Deend yal Lafl v. Jvgdeep Narain Singh, I. L. R , 3 Cal , 19R r 
L. R , 4 Ind Ap., 247. That was a suit by a son to recover possession of 
ancestral property which had been taken possession of by an auction-purchaser 
of “the rights and proprietary and mokurrari title and share of Tufani Singh, 
the judgment-debtor,” who was the father of the plaintiff. The Privy Council 
decreed the claim, on the ground that possession of the undivided property 
could not be taken under a sale of one undivided share, but gave the defendant 
a declaration that he was entitled to stand in the shoes of Tufani Singh, and to 
obtain a share of the property by bringing a suit for partition. The judgment 
contains an expression of opinion that only the undivided share of the father can 
bo sold in a suit to which he only is made a defendant; but inasmuch as the 
defendant in that suit had only bought the [2103 interest of the father, the 
point, was not necessary for the decision of the case. The next case is that of 
Suraj Bunsi Koer v. Sheo Persad Singh, T. L. R., 5 Cal., 148 : L. R., 6 Ind. Ap.^ 
88. A fan)ily, consisting of a father and his minor sons, was in possession of 
an ancestral estate, and the father mortgaged the estate to secure a sum of 
Es. 13,000 and interest, which he had himself borrowed for and spent in 
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immoral purposes. The Privy Council held, on the authority of the case of 
Deendyal Lall, I. L. K.. 3 Cal., 198 : L. E., 4 Ind. Ap., 247, that the purchases 
under a decree on the mortgage security after the death of the father were 
cancelled as against the surviving sons, who had a right to have the estate 
partitioned and to obtaih possession of the share of the father, and that the 
mortgage and the decree upon it would not affect the undivided share of the 
other^^mcmbers of the family because the money was borrowed and spent for 
immoral purposes. In the course of the judgment, they affirmed the following 
propositions as being established by the case of Kantoo ball, 14 B. L. E., 187 : 
22 W. E., 56 : LI’E., 1 Ind. Ap., 321 : “ first, that where joint ancestral property 
has passed out of a joint family, either under a conveyance executed by a 
father in consideration of an antecedent debt or in order to raise money to pay 
off an antecedent debt, or under a sale in execution of a decree for the 
father^s debt, his sons, by reason of their duty to pav their father's debts, 
cannot recover that property, unless they show that the debts were contracted 
for immoral purposes, and that the purchasers had notice that they were so 
contracted ; and secondly, that the purchasers at an execution sale, being 
strangers to the suit, if they have not had notice that the debts wore so con- 
tracted, are not bound to make inquiry beyond what appears on the face of 
the proceeding.’' 

The case of Bissessiir Lall Sahu v. Maharajah Luchmessur Singh, 6 Cal. 

" 'L.E.» 477 : L E., 6 Jnd. Ap., 233, has been referred to, hut on examination does 
not appear to have any bearing on the questions. In that case, an undivided 
family acquired, in 1847, the property which was in question, and aiterwards 
decrees were obtained against various members of the family for debts which 
were undoubtedly debts for which the whole family was liable, and for which 
they might have been sued, and the family property been sold, had proper pro- 
ceedings been [ 211 ] taken. The Privy Council held in that case that the Court 
might look behind the decrees to ascertain whether the defendant was sued in his 
individual character or as the representative of the entire family, and that the 
execution should be in accordance with the real facts, and not necessarily 
against the property of the apparent defendant only. The next case in order 
is that of Muttayan Chetti v. Sangili Vira Vandia Ohinnatambinr, I. L. E., 
6 Mad., 1 : L. E., 9 Ind. Ap., 128. The facts of that case are complicated, and 
it is not easy to gather from the report exactly what they were ; hut it is clear 
that the main question was, whether a property (that at the time of the mort- 
gage was in the possession of a family which consisted of a father and son) 
mortgaged by the father alone could be sold after the death of the father under 
a decree obtained against him alone upon the mortgage. The Privy Council 
held that it could, the reasons given being that the whole zarnindari, or at least 
the interest which the defendant, the son, took therein by heritage, was 
liable as assets by descent in the hands of the defendant as the heir of his 
father for the payment of his father's debts, and the Committee re-affirmed the 
doctrine laid down in Gtrdharee LaJVs Case. The next and la^t decision of 
the Privy Council on the subject is contained in the case of Hurdey harmn 
Sahu v. liooder Perkash Mtsser, I. L. E., 10 Cal., 626: L. E., 11 Ind. Ap., 26, 
In that case an ancestral property was in the possession of a family which 
consisted of a father and son. It appeared that the father was indebted to the 
defendant in the suit of Hurdey Narain, partly on account of a mortgage and 
partly for further advances, and that Hurdey Narain brought a suit against 
him in order to recover the debt, and on the 4th of March 1873, obtained a 
common money-decree against him, and that the ancestral property was after- 
wards attached and sold under the decree, and purchased by Hurdey Narain, 
the judgment-creditor. 
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Under these circumstances the Privy Council say that the question which 
arises is. what was the right or interest in the ancestral property which Hurd^ 
Narain acquired by his purchase at the sale in execution of the decree, and upon 
the authority of DeendifaVs Case they held that as the decree was against the 
father alone, [212J and vvas a money-decree only, such interest was confined 
to that of the judgment-debtor, the father, only and did not transfer the entire 
property to tfie purchaser. There is yet one inore case recently decided by 
their Lordships, and not yet reported, namely, Nanomi Bahuasin v. Modun 
Mohun, decided the 18th Docemi)er 1885, on 'appeal from Calcutta. There 
two sons sued to avoid a sale of the ancestral property held execution of a 
decree against their father. The Subordinate Judge in whose Court the suit 
was tried found tliat all that had passed at the auction-sale to tlie purchaser 
was the right, title, and interest of the father, and he therefore gave the 
plaintiffs a decree for the ancestral property minus the father’s share. On 
appeal the High Court reversed the decision of the Subordinate Judge, holding 
that the auction-purchaser bought the wliole property, including the 
interests of the plaintiffs. The latter then appealed to the Privy Council, and 
their Lordships, after referring to Deendyal Lali's CasCf observed: — “ If the 
expressions by which the estate is conveyed to the purchaser are susceptible 
of application either to the entirety or to the father’s co-parcenary interest 
alone, the absence of the sons fr^jm the proceeding may be one material 
consideration. But if the fact be that tfie purchaser has bargained and paid for 
the entirety, he may clearly defend his title to it upon any ground which 
would have .lustitied a sale if the sons had been brought in to or*pose the execu- 
tion proceedings.” In the result, tiieir Lordships held that, as the purchaser 
had succeeded in showing tliat he bought the entirety of the estate, the suit of 
the plaintiffs had been rightly held to have failed. 

We now come to the cases which have been considered in the High Court 
of these Provinces. That of Ham Sarain La! v. Bhnwani Rrasad, I. L. R., 3 
All. 443, Was decided by the Full Bench of this Court on the 24th January 
1881, that is to say, after that of Bissessur Lali Sahu and before that of Hurdey 
Narain Sahuv. Rooder Berkash Misser, I. L. R., 10 Cal,, 620: L.R.,11 Ind. Ap., 26. 
In that case the facts were, that an ancestral estate was in the possession of an 
undivided family which consisted of a father and four sons. The father borrowed 
a sum of money, and as security gave a bond bv which he hypothecated a 
[213] portion of the ancestral estate, describing it as his own. The lender 
afterwards sued the father on the bond and obtained a decree against him 
personally and for the sale of tlie mortgaged property. A sale took place under 
the decree, and the question was what pissed to the purchaser. The majority 
of the Court (Stoart, C. J., Pearson, Spankie, and Oldfjeld, JJ.) held on 
the authority of Bissesmr Ball Sahu*H that it was competent for the Court 
to go behind the decree, and to ascertain whethe^r the money was borrowed 
for family purposes, and, upon its appearing that such was the case, to sell the 
family property under it. STRAIGHT, J., thought that as the decree was against 
the father alone, his share only could be sold under it. Another case is that of 
Oanra v. Nanak Chand, Weekly Notes, 1883, p. 194^ and Weekly Notes, 1884, 
p. 23. The only question in that case was on whom the burden of proof 
rested, when it was alleged that the property had been parted with by the father 
for unauthorized purposes, and the Court held that the burden of proving the 
assertion was on the person who made it ; in other words, that the transaction 
would be presumed to be a legal and proper one until the contrary appeared. 

It seems to us that, two broad rules are deducihlo from the foregoing 
authorities, and they are these: — First, that when a decree has been made 
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against the father and manager of a joint Hindu family in reference to a trans- 
Khtion by which he has professed to charge or sell the joint ancestral property, 
and a sale^has taken place in execution of snch d(*cree of the joint ancestral 
property without any limitation as to the rights and interests sold, the rights 
and interests of all the co-parceners are to be assumed to have passed to tl»e 
purchaser, and they are bound by the sale, unless and until they establish 
tha^i'' the debt incurred by the father, and in respect of which the decree was 
obtained against him, was a debt incurred for immoral purposes of the kind 
mentioned by Yapiavalkya, Chapter I, s. 48, and Manu, Cliapter VIII, sloka 
159, and one which it would not he their pious duty as sons to discharge. 
Next, that if, however, the decree, from the form of the suit, the character of 
the debt recovered by it, and its terms, is to be interpreted as a decree against 
the father alone and personal to himself, and all that is put up and sold 
thereunder in execution [214] is his right and interest in the joint ancestral 
estate, then the auction-purchaser acquires no more than that right and 
interest, I’.e., the right to demand partition to the extent of the father’s share. 
In this last mentioned case, the co-parceners can successfully resist nny attempt 
on the part of the auction-purchaser to obtain possession of the whole of the 
joint ancestral estate, or, if he obtains possession, may maintain a suit for 
ejectment to the extent of their shares upon the basis of the terms of the decree 
^ obtained against the father and the limited nature of the rights passed by the 
sale thereunder. 

Applying these rules to this appeal, we are of opinion that it must succeed, 
and that the decree of the Subordinate Judge cannot stand. That the 2i 
biswas share of Mughalpur was sold at the execution-sale under the decree 
obtained against Sheoraj Singh and purchased by the defendants is clear from the 
terms of the decree and of the sale-certificate, and th^re can be no doubt that 
the entirety of the interest passed to them. The plaintiff has failed to show that 
the debt for which the bond was executed was an immoral one ; indeed, a con- 
siderable proportion of the money boirowed was used for the purpose of paying 
arrears of levenue. We decree the appeal and dismiss the cross -objection, 
and, reversing the decree of the Subordinate Judge, we dismiss the suit with 
costs in all Courts. 

Appeal alloived. 


NOTES. 

t Bee also (1886) 9 All., 142 ; (1887) 11 Mad., 64 ; (1889) 12 All., 99 ; (1891) 13 All., 216.J 
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The 12th March, JS66. ■* 

Present : 

Sir Comer Pbtheram, Kt., Chief Jostiob, and Mr. Justice Straight. 

Dhum Singh Defendant e ^ 

versvs 

Ganga Ram and others Plaintiffs.* 

^ 

Vendor and purchaser — Failure of consideration — Suit for money had 
and received for plaintiff* s use — Debt — Limitatioii. 

Prior to September 1879, pecuniary dealings took place between D and B, resulting in 
a debt due by the former to the latter of Rs. 33,000 for money lent. Neg itiations were carried 
on between the parlies as to the mode in which the debt should be liquidated ; and, on 
the 1st September 1870, it was arranged that D should exi^ciuo a sale-deed conveying to B 
certain immoveable property for Rs. 55,000, and th.it B should pay this amount by giving D 
credit to the extent of the debt and paying the balance in cash. In August 1880, D sued B 
for specifi; performance of the contract, which, bo alleged, had been settled and executed, 
for the sale of the property. B in defence alleged that although certain [8l5] terms and 
eondittons as to the sale had been definitely settled for embodiment in a formal sale-deed, 
it was only aubjeot to these terms and conditions that he had been prepared to complete the 
transaction, and that, as they had been omitted from the document txecuted by D on the 
lat September 1879, ho had never accepted that document. In March 1884, the High 
Court, on apperil, dismissed the suit, holding that the parties had nevi»r been ad 'idem with 
reference to the contract alleged by D, and ibat the document of the 1st September 1879, 
had never been finally accepted so as to be binding and enforceable by law. In Si'ptombor 
1884, D sued [) for recovery of the sura of Rs. 33,000 with interest. He contended that, 
under the terms of the arrangement made on the 1st September 1879, the debt of fis. 33,000 
then owing to him changed its character ; that ii was no longer merely the old balance due 
by the defendant, but, having been credited in the latter’s books, should bo treated as a 
payment by him (the plamtif!) as a deposit on account of the sale ; that the suit was 
therefore one for money had and received by the defendant to the use of the plainbifi ; and 
that the cause of action did not arise until the contract failed, by reason of the decree of 
the Hich Court on 14th March 1884, dismis.sing the suit for specific performance. 

Htld, that this contention must fail, and the debt must be treated as the old balance 
due by the defendant to the plaintiff, inasmuch as by the terras of the agreement itself 
which the plaintiff set up, no deposit was payable, and the price was not to be paid till the 
compleiion of the contract, and inasmuch as the plaintiff, in demanding payment, after the 
negotiations had failed, demanded it simply as for the balance of the old debt, and not as 
for the return of a deposit. 

Held, further, that the 1st September 1879, upen which the contract setup by the plain- 
tiff was alhged to have been completed, was the latent possible date upon which the debt 
could be said to have become due, and that, inasmuch as the present suit was not brought 
until th^ 18th September 1884, it was barred by limitation. 

The facts of this case wore as follows: — On the Ist September 1879, Dhum 
Singh, defendant, was indebted to one Baru Mai in the sum of Es. 33,359-3-6 
for money lent. On tlie same date Dhum Singh executed a deed of sale whereby 
he conveyed to Musammat Basu, the wile of Baru Mai, a village called Taili- 
piira and certain shares in nine other villages, in consideration of the payment 

•First Anptal No. 62 of 1885, from a decree of Maulvi Muhammad Maksud Ali KhaHt 
Subordinate Judge of Saharanpur, dated the 26th March 1885. 
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Rs. 55,000. On the same day the deed was delivered to Baru Mai, and at 
the time of its delivery he gi,ve Dnum Singh a leitur in the following terms: — 

Baru Mai begs to send his compliments to Ohum Singh. I have for the present kept 
with me tHe sale-deed of ma*uza Tailipura, etc., in all ten villages, for Bs. 65,000. It will 
be registered to-morrow. Ks. ‘21,640-12-6, due to you on account of this sale-deed, after set- 
ting off Bs. 33,359-3-6, will be paid as follows : — Ks. 10,000 at the time of registration, and 
Ks. 11,640-12-6 after mutation of names has been etfected.’* 

[ 216 ] The sum of Rs. 33,359-3-6 mentioned in this letter as set-off against 
the purchase-money was the amount mentioned above as due to Baru Mai 
from Dhum Singh for money lent. 

On the same day Dhum Singh credited and debited in his account-books 
to Baru Mai the sum of Rs. 33,359-3-6, the entries being in these terms : — 

“ Credited to Sah Baru Mai Ks. 33,359-3-6. Ks. 33,3f*9-3-6 wore duo to Sah B.iru Mai 
on account of the balance under the acoount-books. In the sale-deed for Rs. 55,1100 credit 
was allowed for the same amount with reference to >our letter. 

Debited to Sah Baru Mai Ks. 33,359-3-G, Ks. 33,359-3-6 were duo to you on account of 
balance under the account-books. The same have been paid off and credited to Sah Baru 
Mai in respect of the sale-deed amounting to Rs. 55,000.” 

Dhum Singh also balanced his account with Baru Mai, and debited him 
with Rs. 21,610 12-6, being the balance of the purchase-money. This entry 
continued to be made in his account-hooks from ya.ir to year, and vvas existing 
at the time of the institution of tlie suit out of whicli this appeal arose. In 
the account-books of Baru Mai the sura of R«. 33,359-3-6 continued to be 
debited, with interest, lo Dlium Singh, and was so debited at that time. 

On the 29tli September 1879, Baru Mai, h.tving iti the meantime refused 
to accept the sale-deed, sent a letter to Dhum Singh in these terms : — 

** As you have not yet replied to my sov ral or.il mes'^ages, I am i)bligod to give you notice 
hereby, that instead of the sale-deed of the 1st September, which your rnanrigcr, with intent 
to cause loss to mo, has executed in iny favour, altering the wording of the rough draft and 
omitting the conditions necessary to the sale, atici which is, on account of this defect, use- 
less and a piece of waste paper, you will execute, within four days, a correct and faultless 
sale-deed in respect of Tailipura, etc., the sold villages, on another Htanipial paper, specifying 
all the conditions agreed upon beLwocu ua, in accordance with my rough dr.ift, to a letter, 
and after duo registration cause mutathJii of names to be elfected lu my favour respecting 
the properly sold. If you will not do so, I will, after the expiry of the said term, be entitled 
to recover, according to the banking usage, the custom of the country, the Court practice, 
and justice, besides Rs. 33,359-3-6, the balance in my favour, on the accouiit-books, a 
further sum of Rs. 1,500 us d. images for the iohs su'^tained by mo on account of your 
fraudulent proceedings mentioned above. This is written to you by way of informa- 
tion. You are at liberty either to act as above and deal fairly, or let the term expire 
and choose to pay Bs. 1,500 as lamages, besides the above-mentioned debt. Please send a 
reply, as you desire, by return of post. If you will not send a reply within the term, 1 will 
£ 217 ] assume you have accepted to pay Ks. 1,500 as damages in addition to the debt due 
to me.” 

Tlie dispute between the parties was referred to arbitration, but no arbitra- 
tion took place, and on the 3rd August 1880, Dhum Singh sued Baru Mai and 
his wife Basu for speciho performance ol the contract repiesented by tiie sale- 
deed executed by him. The principal relief which he sought in that suit was 
as follows : — 

“ That after declaring the sale transaction and sale-deed in respect of the aforesaid 
villages to have been established and completed, the defendant bo ordered to have the said 
dead registered within a reasonable date from the date of the order, and after deduction of 
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Bb. 33.859-8-6, the amount of debt due to him (defendant), to pay Bb» 10,000 at the time of 
registration, and Rs. 11,640-12-6 at the time of mutation of names, to the plaintiff, and in 
case defendant No. 1 fails to comply with the aforesaid order for having the registration 
and mutation of names effected within the term granted by the,Gourt, he may he ordered to 
pay Ba. 21,640-12-C in a lump aum to the plaintiff.” 

The case of Dhuni Singh was that the sale-deed executed by him on the 
1st September 1879, had been accepted by Baru Mai on that day. *’ 

The defence of Baru Mai was that it had been agreed between the parties 
that the sale-deed should be drawn in the terms of a draft prepared by his 
karinda ; that he had not accepted the sale-deed executed by Dhum Singh on 
the Ist September 1879, but had received it in order that he might compare 
it with the rough draft, and satisfy himself that the deed corresponded with the 
draft before he accepted the deed ; that as the deed did not correspond with 
the draft, he had refused to accept it; and that under the cijcumstances he was 
not bound to accept it. 

The Subordinate Judge of Siharanpur (Mauivi Muhammad Maksud Ali 
Khan), by whom the suit was tried, or> the 24bh February 1881, holding that 
the sale-deed executed by Dhum Singh on the 1st September 1879, represented 
the contract of sale, gave him a decree as claimed. 

Baru Mai appealed to the High Court, which, on the 14tb March 1884, 
reversed the decree of the lower Court and dismissed the sixit. The judgment 
of the High Court (Straight and Tyrrell, JJ.) was in these teims : — 

“ This is an appeal from a decision of the Subordinate Judge of Saharan- 
pur, passed on the 24th of February 1881, decreeing [218] the plain till-res- 
pondent’s suit for specific performance of an alleged contract of the 1st Sep- 
tember 1879, relating to the sale to, and purcliase by, the defendant-apt>ell>int 
Baru Mai of certain shares of vilUges in the Saharanpur district. The plaintiff 
Dhum Singh and the defendant Baru Mai are Mahajans (Saraogis) carrying 
on their business at Saharanpur, and Muaarnmat Basu, the 2nd defendant, is 
the wife of defendant No, 1, Dhum Singh and Baru Mai are related bv mar- 
riage and down to the time of the transaction, out of which the present 
litigation has arisen, would seem to have been on friendly terms. It appeara 
that prior to the month of August 1879, there had been considerable 
pecuniary dealings between the plaintiff and Baru Mai, whom we shall for 
the future call the defendant, which at that date had resulted in an indebted- 
ness from the former to the latter, in round numbers, of some Ks, 3d, 000. 
According to the defendant’s own account, his son, Ajit Singh, objected to sa 
large a debt remaining outstanding, and, in consequence of this, negotirttions 
were commenced with a view to effecting some settlement, upon the basis that, 
among other incidents of the arrangement to be come to, the plaintiff should 
transfer his proprietary interests in certain villages to the defendant’s wife. We 
are not for the moment concerned to inquire into the details of what passed in 
the course of these preliminaries; it is enough for immediate purposes to say 
that on the Ist of September 1879, a deed was executed by the plaintiff, pur- 
porting, in lieu of a debt due from him of Rs. 33,359-3-6, which was to be 
written off as satisfied, and lor a cash payment of Rs. 21,640-12*6, to convey 
all his rights in ten mauzas therein specified to Musaramat Basu, wife of Baru 
Mai. This is the instrument specific performance whereof is sought by tlie suit 
now before us in appeal, which was instituted on the 3rd of August 1880. 
The main plea setup by the defendant in the Court below was to the effect, 
that, in the course of the negotiations above adverted to, certain terms and 
conditions^ which for the moment need not be more particularly mentioned^ 
had been arranged between tfie parties for embodiment in a formal sale -deed ; 
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that it was only upon these terms and conditions that the defend- 
ant was prepared to complete the transaction ; chat those terms and 
conditions Were intentionally and fraudulently omitted from the document 
[219] executed by the defendant on the 1st September 1879 ; and that the 
defendant never finally accepted that document as then drawn up so as to 
make it a valid and binding contract and enforceable in law. There were other 
pleas vefating to certain arbitration proceedings, which were commenced under 
agreement between the parties, and to a demand made by the plaintiff for 
damages, with *^yhich we need not concern ourselves. 

“ The Subordinate eTudge decreed the plaintiff's claim for specific perform- 
ance, but dismissed it as to the damages ; and the defendants appeal. 

“ Four contentions were urged before us on their behalf. First, that looking 
to the prayer of the plaint and the fact that the sale-deed of the let of September 
1879, was made in the favour of the defendant Musammat Basu, no decree 
could legally be passed against the defendant Baru Mai specifically to perform 
the same ; second, that the parties having referred their differences to arbi- 
tration by an agreement of the I5th December 1879, the suit was barred by 
the latter part of the proviso to s. 21 of the Specific Relief Act ; third, that 
there never was any completed and final contract between the parties binding 
on the defendant, of which specific performance could properly be granted ; 
fourth, that even if there was a valid contract, it was so vague and indefinite 
in its terms as not to warrant the Court below in exercising the discretionary 
powers conferred by Act I of 1877. 

“In the view we take of the case, it will be more convenient at once to 
discuss and deal with the third of the above grounds taken by the appellants, as 
it virtually comprehends and directly affects all the material questions in 
difference between the parties. It goes without saying that, if there was 
no absolute and unqualified acceptance of the terms of the contract of 
September 1879, by the defendant, there was no contract which can be 
specifically enforced. Was there then such an acceptance in fact ? 
Before entering, however, upon an examination of the evidence, we feel 
ourselves constrained to remark, as we did at the hearing, that it is 
matter for regret to find that a dispute between two native gentlemen of 
position and related to one another, which might earily have been amicably 
arranged, should have developed into such an embittered controversy. [220] 
It is to our minds most unfortunate that our consideration of what otherwise 
would have been a simple question of fact is complicated and embarrassed 
by recriminatory charges of bad faith, deceit, misrepresentation and fraud, 
and we cannot but regret that the efforts we felt ourselves justified in making 
to induce them to abandon their several imputations, and to compromise the 
dispute should have proved unsuccessful. With this much by way of paren- 
thesis we now revert to a consideration of the question of whether the defendant 
gave such an unqualified and absolute acceptance to the terms of the instrument 
of the 1st of September 1879, as to constitute it a contract enforceable against 
him. After going very carefully into the whole of the evidence, on the one side 
and the other, and with the strongest indisposition to differ with so experienced 
and intelligent a judicial officer as the Subordinate Judge upon matters of fact, 
we find ourselves unable to agree in the conclusions he has arrived at upon 
this part of the case. The story bold by the plaintiff and his witnesses as to what 
occurred on the 1st of September prior to, at the time of, and after, the 
execution of the sale-deed seems to us to present many improbabilities. 
For example, it is scarcely credible that a wealthy gentleman in the position of 
the defendant, with karindas and agents to attend to such matters for him, 
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would have subjected himself to the trouble and labour of reading out the draft 
“ word by word ” to the copyist of the sale*deed, and again when the copy had 
been completed of comparing it with the original draft. The plaintiff would 
have us believe that the sale transaction was of the most ordinary and simple 
description. What necessity then was there for the plaintiff to adopt such 
very unusual and exceptional precautions? and, as far as we can see, it is not 
pretended that down to the time of the defendant’s going to the house of 
the plaintiff, on the 1st of September, there had been any serious hitch or 
difficulty over the arrangement of the preliminaries, and we may we think 
fairly assume that, when he went there, it was with the full intention of 
completing the transaction. We cannot believe that bis presence on the 
occasion in question was a cunning pretence and deceit on his part, resorted 
to for the purpose of getting put of his moral obligations towards 
the plaintiff’s purchase on the conditions already settled. It comes to this, 
therefore, that the defendant was then ready and willing to close with the 
[221] plaintiff. But did he do so? The answer must we think be unhesitatingly 
in the negative. It is admitted that the defendant was allowed to take 
the sale-deed away with him ; in fact, it has been produced in the suit from 
his custody. That there was something exceptional in this mode of proceeding 
is clearly indicated by the fact that the letter to be found on page 1 of the 
respondent’s book was required by the plaintiff and given by the defendant. 
Under ordinary circumstances, the instrument would have remained with the 
vendor at any rate until the tiansaetioii had been perfected to the extent of 
registration, and the receipt of the Ks. 10,000 in cash to be paid thereon. 
What cause then was there for so unusual a course to be pursued as that 
which we find to have been adopted in the present case ? For while, on the one 
hand, no reason of any sort is assigned by the plaintiff for this departure from 
ordinary practice, on the other, the defendant says that, before according his 
final assent to the sale-deed, he wished to have it compared with the draft in 
the hands of his karinda Partab Singh and took it away with him for that 
purpose. We confess that this appears to us to be a rational and natural 
explanation. For it must be remembered that, at that time, the plaintiff and 
defendant were upon perfectly amicable terms, and while, as a matter of busi- 
ness, the latter might, without offence, have wished, for his own protection, 
that his agent should examine the document by the rough draft, his saying so 
would have been a breach of manners, of which one native gentleman would 
hardly have been likely to be guilty towards another. If, as the plaintiff asks 
us to believe, the contract had been finally and irrevocably concluded by the 
defendant, it is difficult to understand why the former should have allowed the 
document embodying it to go out of his possession, still more why the latter 
should have wanted it at such a late hour of the night, when it was understood 
that the parties we7*e to meet at the registration office on the following day. It 
does not seem to be suggested that the defendant then had it in his mind to 
wriggle out of the transaction ; on the contrary, as we understand the plaintiff’s 
allegation, it was not till after this that the defendant’s sons brought pressure 
to beer upon their father to repudiate the contract. If the defendant had 
given the absolute and unqualified assent which is now alleged, we should not, 
in the ordinary nature of things, have found him [222] carrying off the instru- 
ment with liim and giving by way of acknowledgment such a letter as that of 
the 1st September. It was pressed upon us by the counsel for the plaintiff, 
that it was in the higl^est degree improbable that the defendant would have 
allowed a Rs. 500 stamp to be wasted, and that he must have assured himself 
as to the terms of the contract before it was committed to stamp paper. It is 
enough to say, in answer to this, that the plaintiff himself states that be hf^ 
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a«greed to find the stamp, and there was therefore no reason for the defendant 
to oonoern himself on that score. With regard to the evidence of the defend- 
ant and Bahdl Singh as to the conduct of the scribe Shaikh Bakhsha, we can- 
not adopt the Subordinate Judge’s view that it has been invented for the 
purposes of this case ; nor do we think that the statements of Kishen Lai, 
Khushi Bam, and Karta Kishen, which go to corroborate their account of the 
matter? should be summarily discredited simply because these persons are 
intimate friends of the defendant and his sons. Shaikh Bakhsha is unfortu- 
nately dead, aiid*we have no materials to hand which would justify us in form- 
ing any presumptions as to whether, if he had been called, he would or would 
not have corroborated the plaintiff's story. So again we have not before us the 
draft from which the sale-deed is said to have been faired out, and its absence is 
accounted for by an assertion on the part of the plaintiff and his witnesses that 
it was destroyed on the 1st of September at the instance of the defendant. 
We find it hard to believe this statement, which credits the plaintifi with a 
want of the most ordinary prudence and caution, not to be expected from a 
man of business. Nor is it intelligible why the defendant, who, according to 
the plaintiff, was then perfectly satisfied with the contract, should have con- 
cerned himself about the draft. We confess that we view this part of the 
evidence for the plaintiff' as gravely suspicious, and the impression it leaves 
•Upon our minds is unfavourable. If then the draft, which was admittedly 
supplied by the defendant to the plaintiff, was not destroyed, which we 
seriously doubt, what has become of it, and why is it not produced ? The 
answer is so obvious that we need not pursue the matter further. 

** So far we have been dealing with the circumstances more directly relating 
to what transpired on the Ist of September, and, [223] regarding them as a 
whole, we think that all the probabilities point in favour of the version which 
is given by the defendant and his witnesses. We now pass to the consideration 
of the conduct of the parties subsequently to that date. It is said by the 
plaintiff’ that the motive of the defendant’s repudiation of the contract was 
that his sons objected to the sale-deed being in their mother’s name, and in 
consequence brought pressure to bear upon their father. Except a very vague 
statement on the part of the tahsildar Narain Singh, which of itself is insuffi- 
cient to justify any such inference, we have no material to warrant our 
concluding that such was the case. 

“ The negotiation had been going on during the month of August, and 
both of the defendant’s sons were apparently familiar with the mode in which 
it was proposed the sale transaction should ha carried out. If their influ- 
ence with the defendant was as great as is suggested, they could as readily 
have brought it to bear before the 1st of September as afterwards, and if, as 
seems to be hinted, the defendant thought he had made such a good bargain, it 
is scarcely probable that he would at the last moment have thrown it up at 
the instance of his sons. While on the one hand the plaintiff ’s allegations in 
this respect appear to us to have no substantial foundation, in reason or fact, 
the defendant’s explanation on the other seems perfectly rational and probable. 
Before attending at the registration of the sale-deed, and paying over hard 
cash to the amount of Rs. 10,000, he wished to assure himself that the terms 
of the document were in harmony with the rough draft that had been retain* 
ed by his karinda, Partab Singh. What could be more natural ? it was not 
likely he should say to the plaintiff* in terms : ‘ Your scribe Bakhsha is well 
known to be a cupning person, and I should like to make sure that he has 
not played me any tricks, for to have done so would, according to our know- 
ledge of native habits, have been a grave breach of politeness. But 
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he might well have wished, as he says he did, to take away the sale-deed 
with him for the purpose of aaoertaining whether all the conditions agreed 
upon had been entered. The Subordinate Judge, in reference to this part of 
the defendant’s case, rejects the rough draft-deed produced by Partlib Singh as 
fabricated and fictitious, and thus virtually convicts the witnesses Partab Singh 
£224j and Khushi Ram of deliberate perjury and the defendant of abetting the 
fabrication of false evidence. We cannot agree in his conclusions, norf'^do we 
regard the reason given for them as sufficient. In his letter to the plaintiff 
of the 27th of September 1879, the defendant speaks of * the wordings of the 
rough draft having been altered.’ If we understand the Subordinate Judge 
aright — at any rate the learned counsel for the plaintiff was very explicit on 
the point — the suggestion is that the draft now produced was manufactured 
long after the arbitration proceedings had proved infructuous. But how is 
this consistent with the passage in the letter noticed immediately above, 
unless, which we cannot believe, the defendant, having already caused one 
false draft to be concocted, was at the risk and pains to get a second forged 
for the purposes of his defence to the present suit. It is not out of place 
to remark here that the wholesale perjury and forgery of papers with which 
the Subordinate Judge credits the defendant is somewhat irreconcilable with 
his description of that gentleman as ‘ a respectable and extensive land- 
holder ’ of the Saharanpur district. We do not concur in the Subordinate 
Judge’s view either that the draft produced is fictitious, or that the statements 
now made by the defendant about the omissions from the sale-deed, as to the 
reasons which led him not to conclude the contract, have been concocted since 
the arbitration was withdrawn. Upon the face of the sale-deed it is to be observ- 
ed that though the * area ’ (‘ rakha ’), which would ordinarily be understood 
to mean area in actual bighas, ' and revenue ’ are mentioned as ' set forth 
below, ’ no detail of the kind is to be found at the foot of the instrument, and no 
explanation worth a moment’s serious attention is offered upon this point by 
the plaintiff or his witnesses. The notion that because the defendant, having 
land contiguous to that of the plaintiff’, could satisfy himself upon the question 
of area, there was no particular necessity for his requiring it to be entered 
in the sale-deed, seems to us an absurd one. For he might have a very good 
general idea as to the extent of the property and its value, and nevertheless 
wish for particulars to be specified in black and white, so as to bind his 
vendor. There is nothing in the conditions set forth in the rough draft 
which it was unreasonable for the defendant to require before completing 
[225] the purcliase, or, and this to our minds is very important, that the 
plaintiff, if ho wan disposed to deal lairly, could have objected to give. Par 
from agreeing with the Subordinate Judge that the 3 parchas and the rough 
draft are fictitious and fabricated documents, we, on the contrary, think there 
is every ground for believing them genuine, while his criticisms on the defend- 
ant’s letters of the 29th of September and the 15th and 23id of October strike 
, us as strained and ill-founded. True, these letters are written in view of the 
possibility of legal proceedings, but they are couched in language wdiich,inour 
judgment, indicates a genuine desire and readiness on the part of the defendant 
to bring the matters in difference with the plaintiff' to an amicable settlement. 
Begarding the letter purporting tv> be signed by the defendant^ and dated the 
3rd of September, we entertain very serious suspicions. It does not fit in 
with the other facts in the case, and what makes us most doubtful about it is 
that not a word of reforonce is made to its receipt or to the matters with which 
it is concerned in the plaintiff’s letter to the defendant of the 3rd October. 
There is only one further point upon which we feel called upon to touch, and 
that is the plaintiff’s startling allegation that the defendant^ on the morning 
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of the 2nd September, got the signatures of Sant Lai and Enndan Lai affixed 
to the s^Ie-d§od* Why he did so» or what particular virtue was to attach to 
the addition of these two names, we are not told, nor is his conduct, as described 
by the plaintiff, explicable on any intelligible grounds. Looking at the 
evidence as a whole, and giving it oui best and most anxious con si deration, we 
have come to the conclusion that the balance of proof is in favour of the defend- 
ant, and that the plaintill* has not made out to our satisfaction that the 
sale-deed ever became a contract binding on the defendant and enforceable 
against him in iaw. In this view of the matter the 3rd ground of appeal taken 
for the defendant succeeds, and it follows as a necessary consequence that the 
plaintiff's suit must fail. It tliereforo becomes unnecessary to consider the 
other questions raised, and it only remains for us to decree the appeal with 
costs, and to order that the decree of the Subordinate Judge be reversed, and 
that the plaintiff's suit do stand dismissed with costs in the lower Couit.” 

[226] On the 18th September 1884, Baru Mai and Basu Kuar instituted 
the suit out of which this appeal arose against Dbum Singh. The plaintiffs 
stated in their plaint as follows : — 

“ 1. That on the Ifet September 1879, Lala Dhum Singh, defendant, executed a sale 
deed in respect of his interest in ten villageb, Tailipura, etc., in favour of Musamiiiat Basu 
kuar, plaintiff No. 1, and wife of Baru Mai, with the permission and under the manage^ 
znentof the said Baru Hal, plamlid No. 2, aud out of Rb. 55,000, being the amount of the 
sale consideration entered in the sale-deed, the defendant gave credit for Rb. 33,359*3-6, 
being the amount of the debt due by the defendant tu Baru l^Ial, plaintiff, on account' 
books, and thus settled the account of the debt, and gave credit for it ab part of the sale- 
consideration. 

“ 2. That on the defendant having taken several btep*^ contrary to the engagement 
in the preparation and execution of the sale-deed, a dispute arose betvvscn the plaintiffs 
and the defendant, whereupon the defendant unjustly brought a claim against the plain- 
tiffs for completion and enforcement of the contiact of sale which (claim) was decreed by 
the Subordinate Judge of thib district on the 24th February 1681, against these plaintiffs. 
At last , on an appeal by the plaintiffs, that claim was absolutely dismissod by the High 
Court, who held the contract to be invalid on the 14th March 1884. 

"3. That notwithstanding the rescission aud annulment of the contract of sale, the 
said defendant objects and refuses to refund the amouut of Rs. 33,369-3-6 for which he had 
given a set-off in the sale'consideration, although, seeing that the plaintilib did not obtain 
the property sold according to the ougagement, and that, in consequence of the defendant's 
own illegal acts, the contract of sale was declared to be no longer enforceable as mentioned 
above, the amount for which the defendant bad given credit to the plaiutids on account of 
the sale-consideration ought to bo refunded both in law and justice. 

“ 4. That accordingly the amount in question was repeatedly demanded from the 
defendant, who at first made excuses from day today, but ultimately refused to pay it, 

“ 5. That in consequence of this series of illegal acts of the defendant, the plaintiffs 
suffered a loss to the extent of Rs. 20,015-8-0, which would have been acquired by them 
byway of usual interest on the sum of Ks. 33,359-3-6, 

“ 6. That the cause of action acciued on the 14th March 1884, the date on which 
the contract of sale was dcclari.d invalid, and on the 3id August 1864, the date of the 
defendant's refusal. 

“ The plaiwtifis sotk the following reliefs.— 

“ (a) That iv decree lor recovery ol Its. 33, aOD-U-C, principal amount, and Kb. 20,016-8-0, 
being tbe amount of damages on account of interest, m all Ks. 63,371-1 1-0, as well as future 


797 



t)BTTM SINdB t>. 


I.L.R. d ill. 22t 

interest, nay be passed in favour of the plaintiffs against the defendant, by enforoement of 
the lien which a purchaser legally has on the subject of the sale in the event of annulment of 
that sale.” 

[227] Baru Mai having died after the instibutfon of the suitf, his sons 
were made plaintiffs in his sfcoad. The defendant stated in his written state- 
ment of defence as follows : — « 

1. That in the former suit Vietwoen the parties to this suit it has been held by the 
High Court that no contract regarding the sale of the zamindari interest of the defendant 
in mauzas Tuilipura, etc., in favour of the pla ntiffs, had been entered* into between the 
defendant and Musammat Hasu Kuar or Baru Mai, deceased, father of the other plaintiffs. 

“2. That neither Baru Mai, deceased, nor the plaintiffs paid any amount to the 
defendant, in any way, on account of the consideration of the sale alleged by the plaintiffs 
respecting the property in question. 

“ 3 That the amount of Rs. 33,359-3-6, alluded t:> m the 3rd para, of the plaintiff's peti- 
tion of plaint, was found due from the defendant to Baru Mai, deceased, on account of debt; 
and in reference to the said amount of debt, Baru Mai, deceased, never did an act which 
might have the effect of taking away from it the properties of a debt, or in consequence of 
which the said amount might be deemed to have been paid out of, or credit given for it in 
favour of the defendant, on the consideration of the sale alleged by the plaintiffs in respect 
of the aboveraontioned property, 

“4. That notwithstanding any proceedings that may have been taken regarding the 
sale of the property, alleged by the plaintiffs, Barn Mai and others, plaintiffs, continued 
to deny, from the very beginning, the eicistenceof a contract between the two parties res- 
pecting the sale of the property alleged by the plaintiffs, and they all along admitted the 
aforesaid amount of Rs. 33,359-3-6, a& a debt due by the defendant. 

“ 5. That the plaintiffs' claim in respect of the said amount ol Rs. 33,359-3-6 is barred 
by limitation , and that on the dates mentioned in the petition of plaint on which the cause 
of action ib alleged to have accrued, nothing has happemd such as might furnish the plain- 
tiffs, or any of them, with a cause of action foi recovery of the said amount. 

6. That the rest of the amount claimed by the plaintiffs, or any portion of it, has 
never been due to the plaintiffs, or any of them, from thi^ defendant ; and apart from the 
fact that the amount in question may bo regarded as interest accruing on the aforesaid sum 
of Rs. 33,359-3*6 , or in any other light, that part of the claim is also now barred by limita- 
tion, if it be even assumed that the defendant was over liable to pay that amount, which 
is moreover unreasonable. 

“7, That Baru Mai or the pliiutiffss never purchased the property in question as held 
by the High Court, nor are they entitled to any sort of lien on the property m question, on 
account of any portnui of the amount claimed m this suit.” 

The Court of First instance (Subordinate Judge of Saharanpur), treating 
the suit as one for the recovery of a debt of [228] Bs. 33,359'3*6, held that 
the suit was within time. It observed as follows : — 

This ib a case in which the two parties rely upon the very statements and evidence 
referred to m the former suit, contrary to the former contention ; that is, the plaintiffs refer 
the Court defendant'h statements and evidence, and say that he struck off R». 33,359-3.$ 
from the head of baLuicj of debt and admitted the same to bo pact of the sale-consideration of 
the immoveable prop-'.rty, and made entries in his account-books accordingly, and that, there- 
fore, it no longer remained a simple debt. The defendant, on the other hand, relies on the fact 
that the plaintiffs all along contended in the former suit that the sale was not an absolute 
one, and that the contract of sale was void ; that accordingly they hitherto retained the 
aforesaid item in their acoouut-books as one of debt, and that, therefore, with regard to the 
expiry of the term of limitation, they oinnot now recover the amount in question. I am of 
opinion that the amount claimed is of the nature of a debt on account-books. The salo-dee4 
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which was executed was, in consequence of the fact that it was not executed in accordance 
with the contract admitted by the two parties, declared to be defective, and the plaintiff’s 
right of revoking the contract was admitted by the High Court, and the defendant’s claim 
to have the sale completed an4 the sale-deed completely executed was dismissed. Hence the 
disputed amount of debt reverted to its original condition. The plaintiffs are not right in 
stating that, according to ss. 64 and 65 of the Contract Act, this part of the consideration of 
the salt^^deed was recoverable by the plaintiffs. As to the plea of limitation, it may be observed 
that it is wrong. The defendant, on the 3rd August 1880, instituted a suit for having this 
amount of debt 8ei^.off against the consideration of the sale-deed : on the 14th March 1884, 
that claim was dismissed by the High Court on appeal. The plaintiffs were, under s. 12 of 
the Code of Civil Procedure, not competent to seek determination of this debt by means of a 
separate suit during the pendency of the above-mentioned suit, nor could the Court 
determine it separately. Therefore, for the period in which the plaintiffs wore taking proper 
steps against the setting-off of the amount in question, an allowance should be made to 
the plaintiffs in computing the term of the suit, and the benefit of exclusion (of time) 
provided in s. 3 5, Act XV of 1877, should, by reason of bar, under s. 12, Civil Procedure Code, 
be given to the plaintiffs.” 

As to the lien claimed, the Court held that the amount claimed being of 
the nature of a debt, the plaintiffs had no lien on the property specified in 
the sale^deed ; and as to interest it held that the plaintiffs should be allowed 
interest at the rate of 7 annas and 9 pies per cent, per mensem. It accordingly 
gave the plaintiffs a decree for Rs. 33,359-3-6, with interest at the rate 
above-mentioned, and dismissed the rest of the claim. 

The defendant appealed to the High Court. 

Mr. C, H, Hill and Pandit Sunday Laly for the Appellant. 

[229] Mr. T, ConlaUy Mr. G. T. SpaJikie, and Pandit Bi&hamhar Nath for 
the Respondents. 

Mr. Hill contended that the lower Court had erroneously applied the 
provisions of s, 15 of the Limitation Act, and the suit, being oho for a debt, 
was barred by limitation. 

Mr. Conlan- -The suit is not one to recover a debt, but one for money 
had and received by the defendant for the plaintiff’s use, and is governed by 
art. 62 of the Limitation Act. The money was received by the defendant when 
hft treated it as received by him, by crediting it in his books, and it must be 
taken to have been received for the plaintiff’s use wh^ui the High Court 
dismissed the former suit. When that happened, there was a total failure of 
consideration, because the defendant had already repudiated the contract 
which the plaintiff’ set up. 

Mr. Hill was not called on to reply. 

Petheram, C J. — This was an action to recover a sum of Rs. 33,359-3-6, 
which was admittedly due by the defendant to the plaintiff, and if the 
defendant were an honest man he would pay the debt. He has, however, set 
up the plea of limitation, and the law says that he may set up that plea, and 
that, even if he does not, the Court is bound to give effect to it. The Judge 
before whom the case w^as tried gave judgment for the plaintiff upon grounds 
which it is not necessary to notice, because they have not been insisted on 
before us by the plaintiff’s counsel, who has urged other reasons for the con- 
tention that the Limitation Act is not applicable. It is contended by him that 
the debt had become due by the defendant to the plaintiff within the prescribed 
period of limitation, and the only question therefore which we have to determine 
is, at what time did the debt become due. 

Prior to September 1879, there had been various transactions between the 
parties, and these transactions resulted in a debt due by the defendant to the 
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plaintiff of Rs. 33,359-3-6, that being the identical amount which is claimed in 
the present suit .In September 1879, the parties entered into negotiations as to the 
mode in which this debt should be liquidated. The defendant apparently was not 
in a position at that time to pay in mon(‘y, but ho had certain landed property, 
and negotiations took place for [280] the sale of this property to the plaintiff, 
and the extinguishment of the old debt thereby. These negotiations proceed- 
ed so far that the purchase-money was fixed at Rs. 66,000, and it was agreed 
that the plaintiff should pay thU amount by giving credit to the defendant to 
the extent of the debt due by him, and paying the balance in cash. So far 
the negotiation*! were completed, except apparently a few minor points* In 
the end, hoA^ever, a dispute arose as to what had been settled as to the actual 
terms of the bargain which were to be reduced into writing. The defendant 
brought a suit against the plaintiff for specific performance of the contract which 
he alleged had been settled and executed for the sale to the latter of the 
property in dispute. That suit was tiied by the Subordinate Judge, who decreed 
the claim. In appeal, the High Court reversed the Subordinate Judge's 
decree, as it appeared that the parties were never ad idem with reference to 
the contract set up by the then plaintiff. It is said now that this Court found 
that the true contract was not the contract set up by the then plaintiff, but 
was in fact the contract set up by the then defendant, who is now plaintiff. 
From the judgment of the Court, however, it appears that this is not what was 
then decided. All that the judgment shows is, that the contract set up in 
that suit was not proved, because there was no evidence that the parties had 
come to any agreement that that was to be the contract. That is all that was 
necessary for the decision of that case. The judgment in effect decided that 
there had been no contract, and the parties were therefore relegated to their 
original position In other words, the negotiations failed, because they resulted 
in no agreement ; and the original debt due bv the present defendant to the 
present plaintiff always remained due and is so still. 

It is alleged that the contract was completed on the 1st September 1879, 
and that is therefore the latest possible date we can look to in considering when 
the money became due. The whole amount had in fact become due before that 
date, by reason of prior transactions ; bub, upon the view most favourable to 
the plaintiff, and assuming that an account was stated on that day, giving rise to a 
new period from which limitation would hogin to run, it is impossible to assign 
the debt to a later date than that. The present suit was brought on the 
18th September 1884, thut is to say, much [281] more than three years from 
the latest possible date upon which the debt can be said to have become due. 
Under these circumstances, the suit is barred by limitation. The plaintiff's 
contention is that the contract which he set up was found to have been com- 
pleted ; and under its terms this money, having been credited in the present 
defendant’s books, was to be treated as a payment by the present plaintiff as a 
deposit on account of the sale ; and the present suit is therefore a suit for 
money had and received, upon a cause of action which did not arise until the 
contract had gone off, ?.e., when this Court decided that the contract 
set up by the present defendant was not, but that set up by the plaintiff 
was, binding, I am of opinion that this contention must fail. In the first 
place, bv the terms of the contract itself which is now set up by the plaintiff, 
no deposit was payable, and the price was not to be paid till the completion 
of the contract. Secondly, in the present plaintiff's letter to the defen^ftfit 
demanding payment of the money, and dated the 29th September 1879, the plain* 
tiff did not demand the money of the defendant or ask hjm to return it as a 
deposit, but demanded it simply as the balance of the old demand. Under these 
circumstances it is impossible to say that the money was anything but the 
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Old baianoe duo from the defendant to the plaintiff, and as that debt was 
barred by limitation at the time when this suit was brought, I am of opinion 
that the Subordinate Judge should have given the defendant a decree. The 
appeal must be decreed with costs. 

Straight, J., concurred. 


[ 8 All. 231 ] 

The 16th Marche 1886. 

Present : 

Sib Combe Pbtheram, Kt., Chief Justice, and Mr. Justice Tyrrell. 

Sita Earn Plaintiff 

versus 

Zalim Singh and another Defendants.'^ 

Hindu Laxv^Joint Hindu family — Liability of ancestral estate for 
satisfaction of father's debt, when not incurred 
for immoral purposes. 

A suit was brought against Q, the head of a joint Hindu family, by S, to whom he 
had mortgaged ten biswas of ancestral estate as security for a loan, to recover the amount of 
the loan by enforcement of the mortgage against the entire ten biswas. During the 
pendency of the suit Q died, and his son Z and his widow B were brought on the record 
as his legal representatives. In support of his claim to enforce the mortgage against the 
entire ten biswas, and not merely against the share therein which Q during his lifetime might 
have got separated, [282] the plaintiR pleaded that the debt incurred by 6^ was of such a 
character that, according to the Hindu law, his son Z was under a pious duty to discharge 
it out of his own estate. It was found that, although the father was grossly extravagant 
and selfish in his expenditure, there was no evidence that the proceeds of the particular loan 
in question were applied to any special licentious purposes, but that the money was not bor* 
rowed to meet any family necessity or laid out in necessary expenses, but used in G’s 
personal expenses. 

Held that this evidence did not justify the lower Court in decreeing that the debt should 
be charged on the share of the father alone in the ten biswas mortgaged, as it did not esta- 
blish that he had wasted the money on immoral purposes, or that the debt was such that 
a pious son would be free to repudiate it. Nanomi Babuasin v. Modun Mohun, decided by 
the Privy Council on the 16th December 1886, followed. 

The facts of this case are sufficiently stated for the purposes of this report in 
the judgment of the Court. 

Pandit Ajudhia Nath and Babu Dwarha Nath Banarji, for the Appellant. 

Muushi Hanuman Prasad and Munshi Sukh Bam, for the Eespondeuts. 

PethePain,C.J., and Tyrrell, J. — Sita Bam, a money-lender, brought this 
iuit on a mortgage bond dated the 9th June 1880, and two revenue receipts with 

* First Appeal No. 118 of 1884, from a decree of Maulvi Muhammad i^Abdul Basit Khan, 
lubordinate Judge^of Mainpuri, dated the 16th April 1884. 
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a promissory note, against his debtor, Thakur Gotam Singh, the head of a 
joint undivided Hindu family. He claimed bis money with interest by 
enforoemeot of his mortgage on ten biswas of ancestral estate in Kunwara^ 
pledged to him as security by Ootam Singh. While the suit was in progrese 
Gotalm Singh died, and the right to sue being deemed to survive, the defendant's 
son, Zalim Singh, and his widow, Bhawani Kuar, were brought on the 
record, as his legal representatives, in his place, under the provfsiens of 
S. 868 of the Civil Procedure Code As the suit was first brought in the 
lifetime of Gotam Singh, the sole question was whether tbp debt was due 
and the hypothecation valid. But his death changed the aspect of the case, 
and new issues arose for decision. It is an unquestioned fact that the 
property hypothecated is part of a joint undivided ancestral estate, and it Is 
no less certain that, on the death of Gotam Singh, the entire estate passed 
to his son, Zalim Singh, by survivorship. The plaintiff’s right therefore 
to maintain his suit against Gotam Singh's heirs and his estate in their 
11283] hands after Gotam Singh’s death, did not survive on the same ground 
or in the same way as it would in the similar suit brought against heirs and 
estates not governed by the Hindu law, and subject to devolution by survivor* 
ship as distinguished from inheritance ; in other words, the son of Gotam 
Singh, who, immediately on his death, took, and now represents, the whole 
ancestral estate, is not a person holding any property of Gotam Singh which the 
latter’s creditors can follow as assets of the paternal estate into the hands 
of the son as heir. But under the law affecting Hindu joint ancestral estate, 
every membei of the family is a potential owner of a separable portion of his 
share of the estate; and as such ho is competent to charge his debts on 
the undivided estate to the extent of his own partible, though unseparated, 
share. It is this right to sue which has survived to the plaintiff after the 
death of Gotam Singh —the right to seek for a decision that, his debt being 
proved, the share in the estate which Gotam Singh might have got separated as 
his own in his lifetime stands charged with this debt under the mortgage-deed on 
which the claim is based, and, being made the subject of partition, may now be 
sold or otherwise dealt with in satisfaction of the debt. But the plaintiff wants 
something more. It is conceivable, and perhaps probable, that Gotam Singh’s 
shai'e in the family ten biswas of Kunwara may not suffice to pay the debt, 
and the plaintiff consequently asks for a decree against the whole ten biswas 
now in Zalim Singh’s possession which Gotam Singh affected to deal with in 
his bond of June 1880, 

There are tw'o ways in which a Hindu son might be saddled with the 
responsibility of a paternal debt in connection with property like this ten 
biswas of Kunwara. The father, as head of the family and manager of it|l 
estate, might have raised the loan in this express capacity for family purposes^ the 
money borrowed being thus applied, so as to make the son a party to the contract 
by procuration of his father, and by participation on his own part in the benefit 
of the loan. Or the plaintiff might have pleaded that the debt incurred was 
of such a character that the Hindu law imposed upon a pious son the duty of 
discharging it from his own estate. In the present case, the latter line was 
adopted by the creditoi , and accordingly we find that the main issue propound/* 
ed by the Court below was, — “ What was the necessity under £284] which 
the money was borrowed by Gotam Singh ? and was it such that the anoesttel 
estate should be held liable for the debt ?” 

The Court found on the evidence, which is praotioallY uticontradiatod« in 
this respect, that while the father was grossly extravagant and selfish in his 
expenditure, still there is no evidence that the proceeds of this partionlsr losip 
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WOtd applied to any speoial *‘Uoeotioaa aots ;** but finding that *' the money in 
^ueetioa was neither borrowed to meet any faxniiy necessity, nor laid out in 
neodfisary expenses, but was used in the personal expenses of Qotam Singh,** 
the Court *below decreed ^hat the debt should be charged on the share of Gotam 
Singh alone. This decree is challenged here on the ground that the evidence 
does not warrant this finding of fact, as it does not establish that Gotam Singh 
wasted the money on immoral purposes,” or that the debt is such that a 
pious son is free to repudiate it. 

It is DOW Settled law that “ sons cannot set up their rights against their 
fathers’ alienation for an antecedent debt, or against his creditors’ remedies 
for their debts, if not tainted with immorality. On this important question 
of the liability of joint estate there is now, as their Lordships think, no Con* 
fliot of authority. ” — Nanomi Babuasm v. Modun Mohun, decided on the 
18 th December 1885. 

* The Court below was therefore wrong in exempting half of the whole pro- 
perty mortgaged for his debt by the father Gotam Smgh ; and, allowing the 
pleas of the appellant m this respect, we must modify the decree so as to make 
it a decree enforceable against the entire joint ten bis was share in Kunwara, 
with costs. The plea in respect of the disallowed claim for Es. 299-0-3 is 
without force, and is disallowed with proportionate costs. 

Appeal allowed. 

f — ■ I 

MOTES. 

[ See the Full Bench case in (1909) 81 All , 176, F.B. where all the cases are collected 
and discussed.] 


[ 8 All. 286J 

The 22nd March, 1886. 

Pbesbnt 

Sir Comer tBiHERAM, Kt , Chief Justice, 
AND Mr. Justice Bkodhurst 


Muhammad Allahdad Khan and another Plaintiits 

verbiib 

Muhammad Ismail Khan and others Dafendantb.’’^ 


Muhammadan law — Legitimacy — Effect of acknowledgment of sonship. 

Held by PETHEBAM, G. J., that, according to the Muhammadan law, the effect of an 
acknowledgment by a Muhammadan that a particular person, born of (383] the acknowl- 
edger’s wife before marriage, is his son in fact, though the acknowledger may nevei have 
treated him as a legitimate son or intended to give him the stdius of legitimacy, is to confer 
upon such person the status of a son capable of luhoriting as legitimate, unless conditions 
exist Which make it imposaible that such person can have been the acknowledger’s son in 
fao^. AshruLood*J[>ou)lah Ahmed Hossetn Khan v Hyder llossein Khan, 11 Moo I A. 9i ; 
MuharnffUid Aemat ^Ah Khan v. Lalh Begum, I. L B , 8 Gal. 4.22 , L. R , 9 Ind. Ap. 8, 
Sadakat Hosietn v. Mahomed Yesuf, 1. L R , 10 Cal. 668 , L.. R , 11 Ind Ap. 31, 

r eferred to, 

•First Appeal No. 83 of 1886, from a decree of Babu Mirtonjoy Mukcrji, Subordinate 
AudgA of Meerut, dated the 8rd March 1885. 
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In a suit for posseRsion, by right of inheritanoo, of a share of the property of a deoease4 
Muhammadan by a person alleging himself to be a son of thedeoeased, the defendants plead* 
ed that the plaintiS was not a eon, bat a stop-son, having been born of the deoeased’e wife 
before her marriage. The plaintiff died certain letters and oliher doouments in which tha 
deceased in express terms referred to him as his son ; and he contended that these references 
amounted to acknowledgments of him as a son made by the deceased, whiohi imder the 
Muhammadan law, entitled him to inherit as a legitimate son. 

Beld by PETHEBAM, C. J., (Bbodhubst, J., dissenting) that the acknowledgment by 
the deceased of the plaintiff as his son in fact conferred upon the latter thp status of a legiti* 
mate BOD capable of inheriting the deceased’s estate, although the evidence showed that the 
deceased never treated him as a legitimate son, or intended to give hire the status of 
legitimacy. 

Held by BBODHUBST, J., contrat that the documents above referred to did not show 
more than that the deceased regarded the plaintiff as his stop son ; that the plaintiff was 
never called his son except by courtesy and in the sense in which a European would ordi* 
narily describe his step-son as his son ; and that there was no sufficient evidence of the 
acknowledgment from which an inference was fairly to be deduced that the deceased ever 
intended to recognise the plaintiff and give him the status of a son capable of inheriting. 
Sadacat Hossein v. Malwined Yesuf, I. L. B., 10 Cal. 663: L. B., 11 Ind. Ap. 31, referred to. 

The plaint in this case stated that one Ghulam Ghaus Khan died on the 6th 
November 1879, leaving by his lawful wife, Moti Begam, two sons, the plain- 
tiff Muhammad Allahdad Khan and Ismail Khan, defendant, and three 
daughters, Fidayat-un-nissa, Karamat-un-nissa, and Barkat-un-niasa, defend- 
ants ; that the property left by Ghulam Ghaus Khan was divisible, under 
Muhammadan law, into 7 sibams or shares, of which 2 shares devolved upon 
each of the sons and 1 share upon each of the daughters ; and that in order to 
raise money for the purposes of this suit the plaintiff Allahdad Khan had sold 
one of bis shares to the other plaintiff ; and the plaintiffs claimed possession of 
2 shares out of 7 shares in certain villages left by Ghulam Ghaus Khan ; a 
[2361 declaration of their right to redeem 2 shares out of 7 shares in certain 
other villages left by him, the setting aside of certain alienations made by the 
daughters ; and mesne profits. 

The defendants, Ismail Khan and the three daughters, set up as a defence 
to the suit, that the plaintiff Allahdad Khan was not the son of Ghulam Ghaus 
Khan, but his step-son, having been born of Moti Begam before she married 
Ghulam Ghaus Khan. 

The case of the plaintiffs was that Allahdad Khan was the eldest son of 
Ghulam Ghaus Khan by Moti Begam, and that even if they failed to prove 
that Allahdad Khan were the son of Ghulam Ghaus Khan, yet Ghulam Ghaus 
Khan had acknowledged him to be his son, and therefore, under Muhammadan 
law, A^llahdad Khan was entitled to inherit as the son of Ghulam Ghaus Khan. 

The question which the lower Court considered was, “ Did Ghulam Ghaus 
Khan acknowledge Allahdad Khan as a son of his body, or is he really a son 
of his loins ?" 

The lo-sver Court beld that the plaintiffs had failed to proto that Ghulam 
Ghaus Khan had acknowledged Allahdad Khan to be the son of his body, or 
that Allahdad Khan was the son of bis body, and dismissed the suit. 

The plaintiffs appealed to the High Court. 

In support of their case the plaiutiffs relied on, amongst other evidence, the 
following documentary evidence ; — 

(a) A letter dated the 15th April 1861, from Ghulam’ Ghautf Khan to 
Allahdad Khan. This letter was addressed as follows: — Barhhutdet^ 
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Mian AUahdad Khan, the solace of my life,” — ^'barkhurdar * being 
a form of address to a son. In this letter Ghulam Ghaus Khan 
tisked AUahdad Khan to send him a power of attorney autho- 
rizing him to sue on certain bonds of which Allahdad Khan was 
the obligee. On the back of the letter he wrote a draft of the 
power. The material portion of the draft was as follows : — “ I, 
Allahadad Khan, do declare that I hold certain bonds, but in con* 
sequence of my being in service 1 am unable to go to Bulandshahr 
and. file suits thereon. I have therefore [ 237 ] appointed my father ^ 
Muhammad Ghulam.Ghaus, my general attorney for suing on those 
bonds, etc” 

(6) A plaint in a suit instituted by Ghulam Ghaus Khan on one of the 
bonds mentioned above as attorney of Allahdad Khan, This plaint 
was entitled : — ' Ghulam Ghaus Khan, Mukhtar (Attorney) of 
Muhammad Allahdad Khan, his son, etc.” and was signed by 
Ghulam Ghaus Khan. 

(c) A deposition of Ghulam Ghaus Khan, taken in the suit above * 

mentioned and signed by him, dated in June 1862, in which he 
spoke of Allahdad Khan as his son.” 

(d) A general power-of-attorney, dated in October 1877, executed by 

- ' Fidayat-un-nissa, defendant, daughter of Ghulam Ghaus Khan, 

appointing “ her own brother” Allahdad Khan, her general attorney. 

(e) A letter from Ghulam Ghaus Khan to Allahdad Khan, dated in 
. 1861, addressed as follows : — “ To my Barkhitrdar, light of my 

eyes and comfort of my soul, Muhammad Allahdad Khan. May 
he live in peace.” 

(/) Certain other letters from Ismail Khan, defendant, to Allahdad 
Khan, which, it was contended, showed that the writer treated 
Allahdad Khan as his elder brother. 

The defendants relied on a copy of paragraph 5 of the tvajib-ul-arz, dated 
the 17th December 1870, of one of the villages in suit. This, it was alleged, 
was a declaration by Ghulam Ghaus Khan. It was signed by the Deputy 
Collector and by “ Fazal Husain, mukhtar of the zemindar.” The paragraph 
was in these terms : — 

“ No property is transferred by mortgage, but in future I have every 
power to transfer it to any person I like ; my eldest son, Muhammad Ismail 
Khan, is major, and intelligent and clever ; and the two other sons are minors: 
after me my eldest son Muhammad Ismail Khan shall be the owner and 
manager of the whole estate, and both his younger brothers shall, during their 
minority and after attaining majority, remain under his control and live joint 
with him ; their elder brother shall attend [ 338 ] to their necessary expenses 
and render every kind of assistance on the occasion of their marriages, etc.”' 

Mr. W. M. Colvin, Mr, Abdul Majid, Lala La^^a Prasad, and Shah Asad 
Alii for the Appellants. 

Mr. T. Conlan, Lala Juala Prasad, and Babu Jogindro Nath Chaudhri, 
for the Bespondents. 

BrOdhurst, j. — One Ghulam Ghaus Khan resided at Jhajhar, zila 
Bulandshahr, and owned zemindari and other property in that district. Accord- 
ing to evidence on the record, he was twice married, and he also had a 
conoubino. The latter survived him, whilst both of his wives pre-deoeased 
him* He died on .the 6th November 1879, and left several legitimate and 
illegitimate children, the former being by his second wife, Moti Begam, and 
.the latter by the concubine Musammat Nanhi. 
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Almost immediartdly after the death of Ohulam &haU8, ptooeedings lot 
mutation of names were taken in the Bevenue Court. All the peraoos then 
claiming to be the heirs of Ghulam Ghaus took part in those proceedings, and 
on the ISth March 1880, the Deputy Collector, Laohman Smgh, deoided the 
case in favour of Ismail Khan, son of Ghulam Ghaus Khan, and directed that 
bis name should be substituted for that of his father in the register o| muta^ 
tions. In consequence of this order a suit was, on the 4th May I88O1 brought 
in the Court of the Judge of Meerut against Ismail Khan, who alleged that 
he was, and was admitted to be, the legitimate and eldest son of J3huiam Ghaus 
and Moti Begam. 


The plaintiffs were eight persons — namely, the three full sisters of Ismail 
Khan, Nanhi, styling herself Nanhi Begam, widow of Ghulam Ghaus, and her 
three sons and one daughter, calling themselves the lawful issue of Ghulam 
Ghaus Khan. These plaintiffs claimed their respective shares in the property 
of Ghulam Ghaus, deceased. The case was tried by the Subordinate Judge of 
Meerut. The defendant, as is reported on page 724, I. L. B., 3 AIL, set up as 
a defence to this suit that Nanhi Begam was not the lawful wife of Ghulam 
Ghaus Khau, atid her children by him were illegitimate, and therefore her claim 
and that of such children to inherit Ghulam Ghaus Khan's estate was not 
maintainable ; and that by the custom of the family, which the will of Ghulam 
Ghaus [239] Khan recognised and affirmed, the eldest son succeeded, and females 
were excluded from succession, and therefore the claim of the other plaintiffs, 
the daughters of Ghulam Ghaus Khan, was not maintainable. The Court of 
First Instance fixed the following issues, amongst others, for trial : — Is Nanhi 
Begam the married wife of Ghulam Ghaus Khan or his mistress ? Is she, and 
are her children, entitled to inherit ? Are the daughters of Ghulam Ghaus 
Khan entitled to inherit, or ar e females in the family of Ghulam Ghaus Khan 
not entitled to inherit, and the eldest son alone succeeds and other members of 
the family are excluded from inheritance ? How far can the will be acted 
On ? The Court found on the evidence in the case that the children of Nanhi 
Begam by Ghulam Ghaus Khan had been uniformly treated by their fatbsr 
and his lawful daughters and son as legitimate, and held, relying on Khajooroo* 
nissa v. Bowshan Jehan, I...L E., 2 Cal., 184 ; L. B., 3 Ind. Ap., 291, and tbil 
Privy Council decision therein cited ; that it must be presumed that Nanhi > 
Begam was the lawful wife of Ghulam Ghaus Khan, and her children by him , 
legitimate. It also found that there was no such custom of succession in the 
family of Ghulam Ghaus Khan as was set up by the defendant ; and it held, 
relying on Khajooroonissa v. Bowshan J ehan, that, according to Muhammadan 
law, a devise of property could not be made to one heir to the exclusion of tb4 
other heirs without their consent ; and that therefore the plaintiffs could 
not be excluded from inheriting by the will of Ghulam Ghaus Khan in the 
defendant's favour. It accordingly gave the plaintiffs a decree for thei|r , 
legal shares of the estate of Ghulam Ghaus Khan. The defendant appealed W 
the High Court. On his behalf it was contended on the evidence that Nanhi ^ 
Begam had not been treated by Ghulam Ghaus Khan and the members of 
the family as his wife, or her children by him as legitimate, and that the custom 
of succession in the family set up by him was proved." 

A Bench of this Court (Spakkie and STBAiaaT, JJ.), after referring td 
evidence on the record and certain rulings of the Privy Cottadl, observed 
We therefore cannot but conclude that Nanhi was not the wile ot Ght||aPt 
Ghaus Khan, and that the children were born illegitimate, and beve nev^ . 
been legitimated by treatment in the house of their father as legitimat^i 
t2Ml &nd on this ground the suit of Nanbi and her cbildren iimst Xiitt 
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learned Judges also held that the oustom alleged by the defendaut-appellaut of 
primogeniture, and the exclusion of the females and other heirs from inherit^ 
ance, was established against the defendant ; that this plea failing, '* the heir- 
ship of the three legitimate daughters of Ghulam Ghana Khan cannot be 
.disputed;" and the learned Judges consequently modified the decree of the 
first Court, dismissing the claim of NanhiBegam and her children, and giving 
the re&aiuiug three plaintiffs, the full sisters of the defendant, a decree for the 
shares to which they were entitled under the Muhammadan law. 

The original suit was instituted on the 4th May 1860, and was decided on 
the 14th July 1880. The appeal was filed on the 13th August 1880, and was 
disposed of on the 21et April 1881. During the whole time that the above* 
mentioned proceedings lasted, Allahdad Khan never applied to be made a party, 
and he did not bring his present suit until the 18th May 1884, ix, not until 
after, the expiration of three years from the disposal of the above-mentioned 
appeal, and of four and a half years from the date of the death of Ghulam 
Ghaus Khan. 

He now alleges that he and the defendants Ismail, Musammat Fidayat- 
un*nissa, Karamat-un-nissa, and Barkat-un-nissa, “are the children of Ghulam 
Ghaus Khan by Musammat Moti Begam, his lawful wife;" that cases and pro- 
ceedings which he alludes to have taken place in his absence and without his 
« knowledge, and therefore he and the other plaintiff also, as explained in para. 7 of 
the plaint, sue for his share of the property left by Ghulam Ghana Khan. The 
defendants replied that the plaintiff was not the son of Ghulam Ghaus Khan ; 
that he was not born in wedlock ; that he came with Moti Begam to Ghulam 
Ghaus Khan's house ; that under the Muhammadan law be did not possess any 
right in the estate left by Ghulam Ghaus Khan ; that his allegations were 
entirely false ; that “ all the proceedings taken in the revenue, the criminal, 
and the civil cases by the defendants Nos. 2, 3, and 4 against defendant 
No. 1, were taken with the knowledge and information of the plaintiff and 
in his presence, and ho conducted the proceedings in the said cases as akarinda 
(agent) of defendant No. 1, against defendants Nos, 2, 3, and 4, without 
L241] advancing his own right against the defendants in any Court , that had 
plaintiff been the eldest son of Ghulam Ghaus Khan, his name would surely 
have been recorded in the village administration paper, verified by Ghulam 
Ghaus Khan , that, as a general rule, any son or daughter brought by a wife 
with her to the house of her second husband is called by the latter his son or 
daughter : therefore if Ghulam Ghaus Khan has on some occasion called plain- 
tiff No. 1 his son, it shall not make the said plaintiff actually his son.” The 
Subordinate Judge appears to have fully considered the evidence that has been 
adduced on either side, as also the law and the rulings referred to, and he has 
found that Allahdad Khan is not a son of Ghulam Ghaus Khan ; that Ghulam 
Ghaus never really acknowledged him to be his son , that Allahdad consequently 
has no right to inherit any portion of the estate of Ghulam Ghaus ; and the 
Subordinate Judge has dismissed the suit with costs 

The plaintiffs have taken numerous grounds of appeal against this decision. 
They still contend that Allahdad is the eldest and legitimate son of Ghulam 
Ghaus and Moti Begam, having been born in wedlock, and that even if he was 
not born in wedlock, he has been legitimated by Ghulam Ghaus Khan’s admis- 
sion and treatment of him, and that the judgment of the lower Court is opposed 
to the evidence, the law, and the rulings of the Privy Council and of every 
High Court. I concur generally in the opinion that the Subordinate Judge 
bas expressed with regard to the evidence for the plaintiffs. 

I agree with bim in thinking that Mr. Young, who was examined by com- 
ipissiou, has, to the best of his belief, deposed with entire truthfulness, but 
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Tievertheless I consider that Mr. Young’s evidence is of very little, if any^ value. 
Mr. Young’s evidence relates to matters that occurred about 24 years previously, 
and amounts to this,~tbat when he was at Bulandshahr in 1860, Ghulam 
Qhaus Ehan brought Allahdad Shan, who was then a young man of 20 years 
of age, to see him, and brought him, so far as Mr. Young remembers, ** as his 
son,” and afterwards, in 1861 or 1862, sent him to Banda, where Mr. Young 
was Superintendent of Police, and Mr. Young deposes : — I gave him [2f423 the 
appointment of head constable of police on the strength of his being the son of 
the above (Qhulam Ghaus Khan). 1 have always considered Allahdad Khan 
to be his son, being sent to me as such, as far as I can remember.” Mr. Young 
is apparently by far the roost credible ot the plaintiff’s witnesses, and great 
stress has been laid upon what he has stated ; but from his evidence it is not 
clear that Ghulam Ghaus Khan informed Mr. Young that Allahdad Khan was 
his own son ; and that Mr. Young’s knowledge with respect to Ghulam Ghaus 
Khan’s family was extremely limited is apparent from his evidence in cross* 
examination. Moreover, as Ghulam Ghaus Khau had in 1857 saved the life of 
Mr. Young, it is natural to suppose that on his application, Mr. Young would 
gladly have conferred the appointment of head constable upon Allahdad Khan, 
provided that the young man was qualified for the post, and it is not probable 
that Mr. Young would, under such circumstances, have hesitated to comply 
with Qhulam Ghaus Khan’s request, even if he was then aware that Allahdad 
was not Qhulam Ghaus Khan’s own son, but his step-son. Prom the evidence 
on the record, I am satisfied that Allahdad Khan was the son of Moti Begam, 
and that he was born a year or two before Moti Begam was married to Ghulam 
Ghaus Khan. Prior to that marriage Moti was a prostitute, and there is no 
proof who was the father of Allahdad. There is no evidence that Moti 
cohabited with Ghulam Qhaus Khan before their marriage. Had she done so 
and borne a child to him, it is improbable that the marriage would have been so 
long delayed, and if Ghulam Ghaus believed Allahdad to be his son, he surely, 
after he had married that son’s mother, would have taken effective steps to 
legitimate his son, and to make it widely known that Allahdad was his eldest 
eon and an heir to his property. He did not do so. Allahdad was from about 
his second year at Jhajhar, and he apparently lived sometimes with his maternal 
grandmother and uncle, but more frequently at the house of his mother and her 
husband. He was thus brought up with his oaK-brothers and sisters, the legiti- 
mate children of Ghulam Ghaus Khan and Moti Begam ; and as his own fatbisr’s 
name was unknown, as he came to Ghulam Ghaus Khan’s house in his infancy, 
was the son of Ghulam Ghaus Khan’s wife, and the brother of Qhulam Ghaus 
[ 248 ] Khan's children, he doubtless came to be regarded by Ghulam Ghaus 
as a step-son, and to be called his son, much in the same way as a European, 
who marries a widow with young children, will ordinarily call those children 
his children, and bo termed by them their father. If Ghulam Ghaus did, under 
the circumstances above mentioned, speak of Allahdad as his son, he apparently 
did not thereby act contrary to the custom prevailing amongst Muhammadans. 

The few letters and other documents that have been filed by the plaintiffs, 
and are specially relied upon by them, bear dates corresponding with the years 
1861 and 1862. In none of them is Allahdad called the eldest son of Ghulam 
Ghaus or his own son and heir. They were written at a time when Allahdad 
Khan was employed as a head constable in the district of Banda, and the 
power-of-attomey was executed with the special object of enabling Ghulaitk 
Ghaus to sue for money due to Allahdad, and which the latter, owing to his 
being in Government seiwioe in a distant district, would not otherwise have 
been able to realise. 
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In accordance with the practice, a man in executing documents or making 
his deposition states the name of his father. Had Allahdad, in the general 
.power-of-attorney executed by him in favour of Ghulam Qhaus Khan, or in the 
evidence o/ the latter person, been described as the son of an unknown father, 
it would have reflected upon Moti Begam, the lately-deceased mother of Allahdad 
and wife of Ghulam Ghaus Khan ; it would have revived a scandal that had 
•;perhana*been forgotten after many years of married life, and would have been 
highly unpleasant to both men, and for these reasons Ghulam Ghaus Khan was 
probably in the document, as in ordinarv conversation, styled the father of 
Allahdad Khan. Allahdad was apparently 30 years of age wheu.Qhulam Ghaus 
Khan died : but with the exception of the few papers written 17 or 18 years 
before his death, and under the special circumstances mentioned above, there is 
no documentary evidence to support the plaintiff’s allegations. On the other hand, 
if the wajib-ul-arz, dated the 17th December 1870, is, as I think, admissible 
in evidence, it furnishes the strongest proof against Allahdad's pretensions. 
The extract from the wajib-uharz, which has been admitted [244] by the lower 
Court, was admitted in evidence by another Subordinate Judge in the suit of 
1880, and was considered by a Bench of this Court in the first appeal above 
referred to as having been disposed of on the 21st April 1881. The wajtb-uU 
a^rz appears to have been duly attested and signed by Eaja Lachman Singh, a 
Deputy Collector in charge of the settlement office at Bulandshahr, under EuJe 
" 49 of rules issued with the sanction of the Governor-General in Council under 
8. 267 of Act XIX of 1873. The wanh-uUarz was produced before Baja Lach- 
man Singh, in the presence of the mukhtar of Ghulam Ghaus Khan, of the 
patwari of his village, and of the kanungo, and I see no reason whatever to 
doubt that its contents were in accordance with the wishes and instructions of 
Ghulam Ghaus Khan ; and this being the case, it is obvious that in September 
1870, that is at a time when there was not alleged to have been any difference 
between Ghulam Ghaus and Allahdad, Ghulam Ghaus Khan caused an entry to 
be made in the settlement record that Muhammad Ismail Khan was his eldest 
son; that he would be the owner and manager of the whole estate ; that the 
two other sons of Ghulam Ghaus were minors ; and that they both would, 
during their minority and after attaining majority, live jointly with Ismail Khan 
and under his control. 

Allahdad was at that time 30 years of age, but he is neither mentioned as 
a son nor referred to in any way whatever. This wajib-ul-arz was prepared, 
attested, and signed nine years before Ghulam Ghaus died ; its contents, if 
Allahdad was the eldest son, were very startling, untrue, and unjust. They 
must have been well known to many persons, and could not well be concealed 
from the eldest son, who had been disinherited and ignored without any 
apparent reason. But this document was never disputed during the nine years 
that Ghulam Ghaus lived after its execution. 

There has been no consecutive course of treatment of Allahdad by Ghulam 
Ghaus during a number of years, tending to show that Ghulam Ghaus consi- 
dered him the son of his loins and an heir of his estate ; on the contrary, the 
acts of Ghulam Ghaus, from the time of his marriage with Moti Begam up to 
the date of his death, seem to me to prove that Ghulam Ghaus did not 
regard AUahdad as a son who was eventually to succeed to a [248] share 
of the ancestral estate. Allahdad, if the son of Ghulam Ghaus Khan, was his 
eldest son. Bais of Jhajhar, with a property valued at two lakhs of 
rupees, would not be likely to allow his own eldest son and heir to taka the 
post, of head constable of police and go away to a distant district ; but it is 
iptaliigible that he would be glad to obtain an appointment of that kind for 
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his wife's illegifciraafce son, and consider it a suitable provision for the young 
man. The following a^ipears to be established facts: — that Allahdad was 
not born in wedlock; that he was the son of Moti by an unknown father; 
that his mother was at the time of his birth, and up to the time that she 
married Qhulam Ghaus, a prostitute; that Allahdad did not go to Qhulam 
Ghaus Khan's village to reside there until he was one or two years of age or 
more ; and that when there he lived sometimes with his maternal grancUnother 
and uncle, who apparently were persons of low position, and sometimes with 
his mother and her husband ; that in 1861, when he was al^out 21 years of 
age, Qhulam Ghaus Khan obtained for him the post of head constable of police 
in the district of Banda, and lie was thus sent to a considerable distance from 
the town of Jhajhar ; that in the course of about eighteen months he was 
dismissed from his appointment; that he subsequently for several years tried 
to obtain his reinstatement, but without success ; that he returned to Jhajhar 
and constantly resided theie with his wife and family ; that he admittedly was 
there in October 1879, that is, only a few days before Ghulam Ghaus Khan 
died ; and that he and his wife did not finally leave that town until towards 
the end of 1883 ; that Ghulam Ghuas Khan made no allusion to him in the 
wajtb-ul-arz of 1870, and styled Ismail Khan his eldest son ; and although 
there was no variance between Ghulam Ghaus and Allahdad prior to 1879, 
Ghulam Ghaus had, for at least two years previous to 1879, made over the 
management of his estate to Ismail Khan, who admittedly was his legitimate 
son, had never taken service, and always remained at home. 

It is conceded that there was not any ill-feeling between Allahdad and 
Ghulam Ghaus prior to 1879. The former deposed : — “ At the beginning of 
1879 there w is some variance between myself and Qhulam Ghaus Khan, He 
died on the 6th November [ 246 ] 1879. The matter of difference was, that 
my sister Fidayat-un-ni?sa, wlio was a widow, was about marrying a second 
time, to whicli Qhulam Ghaus and Ismail Khan had consented, but I had not 
been consulted. There was no difference before then.” There is no reliable 
evidence that there was, even in 1879, any difference between Qhulam 
Ghaus and Allahdad, and it the latter was the eldest son and was on good 
terms with his father, there is no apparent reason why his consent to his 
sister’s re-marriage should not have been asked for equally with that of Ismail, 
his younger brother. His admission that be was not consulted tells against 
the position he sets up for himself. 

Were Allahdad either the legitimate or legitimated son of Qhulam Ghaus 
Khan, it is most highly improbable that Qhulam Ghaus Khan and his other 
sons and daughters, legitimate and illegitimate, should all, without any suflS- 
oient reason, have acted towards him in the way they are shown to have done. 
It is proved that Allahdad not only knew about the mutation proceedings in 
the Revenue Court and the suit of 1880 in the Civil Court, but that he also 
used to attend upon Ismail Khan’s pleader on behalf of Ismail Khan during 
the pendency of those oases, and his acts and omissions for many years past 
tend to support the allegations of the defendants-respondents and to prove the 
falseness of his claim. From the evidence and the whole circumstances of the 
case it is, I think, palpable that Allahdad was not the son of Ghulam 
Ghaus Khan ; that he was not legitimated by Ghulam Ghaus, and that 
he well knew that he was, at the highest, nothing more than Ghulam 
Ghaus Klxan’s sfcep-son, had never been called his son except by courtesy, and 
had no right to any share in his (Ghulam Ghaus Khan’s) property. This case 
19, in my opinion, very different to the cases referred to by the learned counsel 
foi .the appellants, and \h pot governed by any of the Privy Council rulings. 



MtHAMltAD ISMAIL &HAN [ldS6l l.L.B. 6 All. 2<t 

The most recent judgment of their Lordships of the Privy Council on 
this branch of the Muhammadan law that has come to my notice was 
delivered in December 1883, in the case of Sadukat Hossein v. Mahomed 
Yusuf tl, J 4 , B., 10 OaL, 663; L. E., 11 Ind. Ap., 31. In that judgment, 
on page 86, the following passage occurs : — The Judge of the primary 
Court who saw and who heard the witnesses and the Judges of the Supreme 
[ 247 ] jOburt who examined into the evidence, afterwards concur in opinion 
that there was sufficient evidence of the acknowledgment by Amir Hossem of 
Selim as his son, from which an inference is fairly to be deduced that the 
father intended Eo recognise him and give him the status of a son capable of 
inheriting. Upon that point both the Courts come to one conclusion, and that 
conclusion their Lordships adopt. They think that the status of Selim as son 
has been sufficiently established by recognition so as to enable him to claim 
as heir.” 

I see nothing to lead me to believe that Ghulam Ghaus Khan ever regarded 
Allahdad in any other light than that of a step-son ; and applying the principle 
contained in the above remarks of their Lordships of the Privy Council to 
the present case, I find that there is no sufficient evidence of the acknowledg- 
ment by Ghulam Ghaus Khan of Allahdad Khan as his son, from which an 
inference is fairly to be deduced that Ghulam Ghaus Khan ever intended to 
recognise him and give him the status of a son capable of inheriting, and I 
would therefore dismiss the appeal with costs. 

Petheram, C.J. — The evidence in this case proves, in my opinion, that 
the plaintiff-appellant, Allahdad Khan, was the illegitimate son of Ghulam 
Ghaus Khan. I also think, upon the evidence, that he was born before the 
marriage of Ghulam Ghaus Khan with Moti Begam, and therefore it has been 
established that he was in the inception, at all events, an illegitimate son of 
his father. Then there is the material circumstance that it is proved by 
evidence, the truth of which is beyond doubt, that upon several occasions, in 
1862, Ghulam Ghaus Khan did at fch|tt time acknowledge the plaintiff Allahdad 
Khan to be his son in fact. I refer in particular to the letter from Ghulam 
Ghaus Khan to Allahdad Khan, dated the 15th April 1861, in which the 
latter is directed to prepare a general power-of- attorney, describing the former 
as his father. I take it as proved, therefore, first, that Allahdad Khan was, 
in fact, Ghulam Ghaus Khan’s illegitimate son, and secondly, Ghulam Ghaus 
Khan acknowledged him as such on many occasions after his marriage with Moti 
Begam. The case thus resolves itself into a pure question of law, namely : — 
What, [248] according to the Muhammadan law, is the effect of an acknow- 
ledgment by a Muhammadan that a particular person, born of the acknow- 
ledger’s wife before marriage, is his son ? How does such an acknowledgment 
affect the status of the person in reference to whom it is made? The answer 
to this question appears to me to depend upon the effect of several decisions 
o^the Privy Council, and if the decisions were precisely in unison, there would 
be no difficulty in the matter. At first sight, however, they appear to be 
contradictory, and I have found it far from easy to arrive at a definite con- 
clusion as to the rule of law which they were intended to express. The first 
of the rulings I refer to is in the case of Ashrufood Doiolah Ahmed Hossein 
Khan v. Hyder Hossein Khan, 11 Moo. I. A., 94. The parties in that case 
belonged to the Shza sect of Muhammadans. The respondent claimed to he 
the son of Nawab Ameenood Dowlab, but the appellants alleged that he was 
illegitimate. He, however, relied on a moottah (or irregular) marriage with 
bis mother with the Nawab, and his consequent birth in wedlock, and insisted 
that the Nawab had in his life-time acknowledged him as his son ; and he further 
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reKed oa a'deoision of the Civil Judge at Lucknow in a summary suit for tha 
administration ot goods of the Nawab, under the Acts Nos. XIX and XX of 1841 
and X ol 1851, by which he had obtained a oeitificate of joint administration 
and title with the appellants, subject to their right to bring a si^it to provls 
his illegitimacy. The appellants denied the moottah marriage and the decla- 
ration and acknowledgment by the Nawab of the respondent as bis son, and 
set up and relied on a deed of disclaimer and repudiation of the res'pgndent, 
executed by the Nawab in his lifetime, denying that the respondent was his 
son, which deed was proved in the suit.” In that case, therefore, the respondent 
was the Nawab's son, and a question arose as to his legitimacy, and whether, 
supposing him to be illegitimate, he had been acknowledged by his father, 
and the status of a legitimate son was conferred on him. The judgment 
of the Privy Council was delivered by Sir James Colvile. He said “ The 
appellants brought their suit in the Civil Court at Lucknow on the 6th June 
1861. The object of the suit, as it appears from the plaint, was to be relieved 
[ 249 ] from the effects of the summary decree and to establish the respondent’s 
illegitimacy, so that the proceeding went on in a somewhat inverted order, 
arising from a misunderstanding of the object of those Acts. The plea is not 
set out at length, but an abstract of it is to be found in Mr. Fraser’s judgment. 
The issues, as also the finding, are carefully framed and evidence an accurate 
knowledge of the Muhammadan law as to legitimacy. The first, second, and 
third issues, are alone necessary to be stated here, as nothing which affects 
the decision of this appeal turns upon the fourth issue, wliich relates merely 
to the share, if legitimate, and a claim to maintenance, if illegitimate. The 
first, second, and third issues are as follows : — First, did Nawab Ameenood 
Dowlah (deceased) contract moottah with defendant’s mother before or after 
his birth ? Second, has the deed of repudiation (dated 23rd Suffar 1272 Hijn) 
the effect of cancelling previous acknowledgment of defendant’s legitimacy, if 
such were made? Third, if defendant be not a legitimate son, is he an 
illegitimate son of deceased ? It was admitted on the pleadings that a moottah 
marriage at some time had* been contracted between Ithe late Viaier and the 
respondent’s mother, but the plaintiff stated in effect that the conception and 
birth of the respondent preceded that marriage. The plea distinctly stated the 
marriage, though without assigning a date to it, and alleged the legitimacy of 
the respondent as .a child born .of that marriage. The existence of moottah 
marriage therrfore, at some time, was not contested, and the first issue, which 
by implication admits a marriage, is framed correctly on that state of the 
pleadings. The second issue, it may be observed, is also very correctly framed. 
It substitutes for the ambiguous word ‘ sonship, ’ which might include an 
iliegitimato son, the word * legitimacy, ' and uses the word ‘ acknowledgment * 
in its legal sense, under the Muhammadan law, of acknowledgment of antece- 
dent light established by the acknowledgment on the acknowledger, that is, in 
the sense of a recognition, not simply of sonsbipi but of legitimacy as a son.” 

From this it is obvious that in 1866, w^hen the judgment of the Prijjy 
Council in that case was delivered, their Lordships were of opinion that an 
acknowledgment of mere sonship was not sufficient ; that the question was not 
whether the person concerned was acknowledged to be the son of the acknow- 
ledger, but whethei the [250] father, by acknowledgment, had given him the 
status of a legitimate sou. This is different from the question whether the 
father bad acknc>wledgcd that the person was in fact his son, that being a 
preliminary matter. I gather, especially from the third issue mentioned, that 
the Privy Council were at that time of opinion that a Muhammadan could not 
make another poison’s sou his own, but that all he could* do was to give bis 
lUegitimate son the siaCus of legitimacy, if be desired to do so. 


812 



MAmAD liMATttSAlf k /iM d JOl. itt 

Now, in the present case, it is clear from the facts proved that GhulaoJ 
Qh.aus Khan, though he mteaded to acknowledge Ailahdad Khan, as his sonm 
fact, never antended to give him the status of a legitimate son, because he did 
not treat him as his legitimate son, and the young man’s conduct, after bis 
lather’s death, shows that he never understood his lather to have meant to 
give him the status of a legitimate son, or to have done more than acknowledge 
the f%ot of Kis Bonship. 

The next decision of the Privy Council on this subject was in the case of 
Muhammad Ai^mat Ah Khan v. Lalh Begam, I, L. B., 8 Gal., 422 ; L. B., 

9 Ind. Ap. 8, decided in 1881, and it appears to me that the sole question on 
the determination of which the present case depends, is whether this second 
judgment of the Privy Council has altered the law laid down in the first, so as 
to establish the proposition that a mere acknowledgment of tho fact of sonship 
confers the status ot legitimacy. In delivering their Lordships’ judgment Bir 
Montague Smith said ; — “ The only question which remains on this part of 
the case is as to the effect of these acknowledgments. Both the Judges of the 
Chief Court, who have given learned and careful judgments, have gone very 
fully into the authorities upon this question. Their Lordships, however, are 
relieved from a discussion of those authorities, inasmuch as the rule ot Muham- 
madan law has not been disputed at the Bar, namely, that the acknowledgment 
and recognition of children by a Muhammadan as his sons gives them the 
status of SODS capable of inheriting as legitimate sons, unless certain condi- 
tions exist, which do not occur in this case. ” 

Now the conditions here referred to were not such as exist in the case 
before us. They were conditions show ing that it was [251] impossible that 
the person claiming the rights of a son should be, in fact, the son of the person 
whom he alleged to be his father. What was held was that an acknowledg- 
ment of children by a Muhammadan as his sons gave them the status of 
legitimacy. 1 am unable to avoid the conclusion that this is what was held 
by the Privy Council in that case. 

Now this decision is binding on us, unless it has been overruled by the 
Privy Council itself. The only other ruling ot their Lordships on the subject 
is in Sadakat Hossetn v. Mahomed Yusuf, I. L. B., 10 Gal , 663 , L. B., 11 Ind. 
Ap. 81. In delivering judgment, Lord FITZGERALD quoted the observations of 
Sir Montagus Smith upon which I have commented to the effect that “ the 
acknowledgment and recognition of children by a Muhammadan as his sons 
gives them the status of sons capable of inheriting as legitimate sons,” and 
said : — “ Their Lordships do not intend at all to depart from that rule, or to throw 
any doubt upon it.” So that the proposition laid down by bir MONTAGUE 
Smith is distinctly re-afibrmed. Lord Fitzgerald then continues . — “The 
Judge of the primary Court, who saw and who beard the witnesses, and the 
Judges of the Supreme Court who examined into the evidence, afterwards con- 
cur in opinion that there was su&cient evidence of the acknowledgment by 
Amir Mossein of Sehm as his son, from which an inference is fairly to be 
deduced that the father intended to recognise him and give him the status of a 
son capable of inheritmg. Upon that point both the Courts come to one con- 
clusion, and that conclusion their Lordships adopt. They think th-at the status 
olBshm as son has been especially established by recognition so as to enable 
him to claim as heir.” 

This latter passage does to some extent appear to dilute the proposition 
stated by Sir Montague Smith, but as the first passage distinctly and in terms 
afifirms that propositioni I am of opinion that it carries the plaintiff before us 
the whole way that is necessary for the establishment of his case. Under 
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the«0 circumstances 1 am of opinion that the judgnaen^i of the first Court 
should be reversed and the plaintiff’s claim allowed, but as there is a differ- 
ence of opinion in this Court, our decree must be in acoordancSi [282] with 
that of the Court below, I must add, in reference to the question of law 
which I have discussed, that I have given expression' to what appears to me 
to be the law as laid down in the books, but that the law so laid down 
is not, in my opinion, in accordance with the custom of the people“*q/ this 
country. 

Appeal dismissed. 


NOTES. 

[Owing to the difierenoein opinion between PetheRMVI, C. J. and BroDHUBST J., this 
ease was referred to a Full Bench and the decision of the Full Bench is reported in (1888) 10 
Jill., S89. See the notes to that case.] 
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CBIMINAL BEVISIONAL. 

2 he 6th April, 1886. 
PBESBNT : 

Mr. Justice Brodhurst. 


Queen-Empress 

versus 

Dungar and another. 

Act XLV of I860 {Penal Codej, s. 201. 

Section 201 of the Penal Code doeb not apply to the case of a onminal causing disappear- 
ance cf evidence of hib own crime, but only to the case of a person who screens the principal or 
actual ofiender. Queen v. Ram Soonder Shootar, 7 W. R., Cr. 52, Reg. v. Kashxnath Dinkar, 
8 Bom. H. C. Rep., C. C., 126, Empress v. Krishna, I L. R., 2 All., 713, Empress v. Behala 
Bibi, I. L. R , 6 Cal. 78^d, and Queen-Empress v. halLi, I. L. R., 7 All., 719, referred to. 

This was a case the record ol which the High Court of its own motion called 
for in the exercise of its powers of revision. The facts are suflQciently stated in 
the order of the Court. 

Brodhurst, J. —Dungar Singh and his wife Dulari were committed to the 
sessions under ss. 302, 109-302, and 411, of the Indian Penal Code, t.c., they 
were committed for the off ences of murder, abetment of murder, and dishonestly 
receiving stolen property. 

Tlie Sessions Judge apparently struck out the second charge from the 
charge-sheet, and in lieu of it entered a charge under s. 201 of the Penal Code, 
as follows “ At Sumerwa, knowing that Thakur Singh had been murdered, 
concealed his body, causing evidence of the offence to disappear, with the in- 
tention of screening the murderer from legal punishment.” 

The Judge, concurring with the assessors, found both of the accused not 
guilty, of murder, but "guilty of concealing the body of Thakur Singh, knowing 
that he had been murdered, intending to screen the murderer from legal 
punishment.^' 
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[263] The Judge, concurring with the aesessorsi found Dungar Singh not 
guilty of dishonestly receiving stolen propeity, and, concurring with one asses- 
sor, and differing from the other two assessors, he found Dubri guilty of the 
last-mentioned offence. . 

The Judge sentenced Dungar Singh to five 3 ^ears' rigorous imprisonment 
under 201, and he sentenced Dulari to seven years' imprisonment under 
8. 20>. and to three years' similar imprisonment under s. 411, the latter sentence 
to commence on the expiration of the former one. 

The boy who was murdered was a distant relative of the accused. He 
was missed on the morning of the 17th August last. Search was made for him, 
and the Judge observes: — '' On the morning of the 19th the body was found 
in the ruin of Hazari Singh, which had been previously searched without the 
body being found. It appears to have been buried, so the neighbouring houses 
were searched, and in Dungar Singh’s house signs of a body being buried were 
found, and both accused have throughout the inquiry and trial admitted that the 
body was actually buried in their house. An armlet worth Es. 3 was on the 
body, silver bracelets worth Es. 26 were missing, and also gold earrings worth 
Es. 6-8. Dungar Singh was challaned on the 19tb August, and on the 2l3t 
Dulari, in the presence of the head constable and two respectable witnesses, 
went to her house, and putting her arm far into a pacca drain, produced the 
four karraSf which are recognised as those of the boy." 

Dungar Singh “ declares that next morning his wife showed him the corpse 
in the house, and he proposed to produce it before the head constable, then in 
the village, but on his wife saying that she would be charged with the murder, 
he buried it in the house, and in the night put it into Hazari's ruin." 

Dulari “ in her subsequent statements to the Magistrate still states that 
Girwar Singh killed the boy, but that she did not see him do so, and that she 
found the corpse lying in her house at dawn, and told her husband, who 
proposed to show it to the head constable, but that she persuaded him not 
to do so, as the bead constable would accuse her of the crime. She states that 
only the armlet was on the body and no other ornaments, and that she 
[ 264 ] alone buried the body, and subsequently threw it into the ruin. Before 
this Court she prays that whatever punishment be given may be inflicted on 
her, as if her husband is punished, he will lose his zemindari share. I am 
of opinion that the circumstantial evidence proves a murder committed by one 
or both of the accused persons, but that it does not conclusively prove which 
of them is guilty of the crime. It may have been committed by the wife in 
the absence of the husband, or by the husband in the absence of the wife, and 
hence it cannot be brought home to either of the accused persons." 

With regard to the charge under s. 201 of the Penal Code that was added 
in the Court of Session the Judge has observed : — “ It may be urged perhaps 
that that section does not apply to a criminal concealing the evidence of his 
own crime. I cannot think there is any force in this argument. Every 
rational system of jurisprudence is careful to distinguish and punish separately 
each separate step in crime in order that a criminal may have a motive for 
stopping short even in the midst of criminal acts. A criminal who obliterates 
all traces of his crime has distinctly taken one step further against public justice 
than a criminal who does not do so, and should be punished accordingly. I 
cannot imagine that any person, merely because he is a criminal, has a vested 
right to defeat the course of justice, which is withheld from innocent persons ; 
nor can I see that a criminal who has escaped conviction for a major crime, 
by obliterating all evidence of the crime, should be allowed to do this with 
impunity. I cannot see that any doctrine of merger is applicable, unless the 
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minor crime is distinotily included in the major, and I do not think that a 
person accused, c,g,t of illegal possession of a weapon, could claim an acquittal 
pn tbe ground that he had committed a murder with that weapon. I haYO 
no doubt that the words of s, 201, Indian Penal Oodq. construed in the strictest 
manner, do cover the case of a criminal concealing his own crime. If the 
Legislature meant otherwise, it could and should have said so, but it has not 
said so, nor do I think it meant so/’ * # 

I do not feel called upon to express any opinion as to the wav in which 
s. 201 of the Indian Penal Code should have been drawn. [363] All that I 
conceive I have to do is to decide whether that section does or does not-apply 
to a criminal causing disappearance of evidence of his own crime. The section 
is contained in Chapter XI, the heading of which is Of false evidence and 
offences against public justice.” The marginal note of s. 201 is ** Causing 
disappearance of evidence of an offence committed or giving false information 
touching it to screen the offender.” This is a correct abbreviation of the 
section, and from the wording of the section itself, and for the reasons given 
by Mr Justice Lloyd, there is not. in my opinion, any room for doubt that the 
section applies merely to the person who screens the principal or actual offender. 
There are several judgments of High Courts m India which support this 
opinion, and I am not aware of any that are in conflict with it. All of these 
judgments have not been reported, but it is quite suflicieDt to refer to the 
following five rulings — Queen v. Bam Soonder Shootar, 7 W. R., Cr, 62, Beg. 
v. Kanhinath Dinkar, 8 Bom., H. C. Rep C C., 126, Empress v. Krishna^ 
I. L R., 2 All., 713, Empress v. hehala Bibi, I. L. R., 6 Cal., 789, Empress 
V. Lath, I. L. R., 7 All., 749. These rulings extend over a period of about 
nineteen years, and are by nine Judges of three of the High Courts. It is 
incredible that all of them can have escaped the notice of the Legislature, and 
it is therefore reasonable to suppose that the section would have been amended 
had its meaning been misinterpreted by so many Judges of at least three of 
the High Courts in India. As, m my opinion, the conviction of Dungar Singh 
and Duiari under s. 201 of the Indian Penal Code is illegal, I am constrained 
to annul the convictions and sentences under that section, and to direct that 
Dungar Singh be released. 

I see no reason to interfere with the sentence that has been passed upon 
Duiari under s. 411 of the Indian Penal Code 
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C288] APPELLATE CIVIL. 

The 12th April, 1886. 

Present : 

Mb. Justice Straight, Offg. Chief Justice, and 
Mr. Justice Mahmood. 

Harjas and others Defendants 

versus 

Badha Kishan .Plaintiff.* 


Sir-land — Ex‘proprietary tenancy — Act XII of 1881 {N.-W. P. Bent Act), s. 7. 

The words “held by him as sir ” in s. 7 of Aot XTI of 1S81 (N.-W.P Rent AcL) must; be 
construed to mean land belonging to him, or to which he was entitled, as sir ; and as 
literal an interpretation should be placed upon these words as is consistent with the canons 
of construction. 

In 1879, one of the defendants sold a one-third sharoof certain sir-land in a village to 
the plaintiff, who, at that time, was in cuUivatory possession thereof under a deed of 
mortgage executed in hia favour by the same defendant in 1877. The plaintiff alleged that, 
lifter the sale, he continued in possession of the sir-land till 1884, when he was dispossessed 
thereof by the defendants. Ho suod for recovery of possession of the land. 

Held, that the defendants, being ox-propcietary tenants of the land in dispute, were 
entitled to hold possession thereof, by operation of law, with reference to the terms of s. 7 of 
the N.-W. P. Rent Act ; and the plaintiff’s contention that because for four or five years the 
defendants failed to assert their cx-proprietary tenant rights, the> wore debarred from doing 
so, could only be well founded if there had been any provision either in the Limitation Act 
or the Rent Act creating such a disability. 

Held, also that, notwithstanding the fact that the plaintiff was in possession of the land 
in dispute as mortgagee at the time of tlie^salo, and continued in possession afterwards, his 
vendor must be taken to hive “ held ’* the land as his sir at the time of the sale of his 
proprietary interest, within the meaning of s. 7 of the Rent Act. 

The plaintiff in this suit, on the 29bh July 1879, purchased from Didari, 
defendant, a one-third share of 39 liighas and 10 biswas of A'?r-Iand situate in 
mauza Tawaya, which jointly belonged to Didari and his two brothers, Hazari and 
Harjas, These two persons were defendants in the Court of First Instance. 
Hazari died subsequently to the passing of the decree of that Court, as likewise 
Didari. It appeared tl^at at the time of this sale the plaintiff was in cultivatory 
possession of the land representing Didari’s share under a mortgage from the 
latter, dated the 3rd September 1877. The plaintiff alleged that he continued 
in possession till July 1884, when Didari wrongfully dispossessed him at the 
[257] instigation of the other defendants, and he claimed, by reason of such 
dispossession, to recover the land and mesne profits. The defendant Didari set 
up as a defence that under s. 7 of the N.-W. P. Rent Act he was entitled to 
possession of the land as an ex- proprietary tenant. 

The Court of First Instance (Munsif of Saiiaranpur) held that although the 
plaintiff had been allowed to remain in possession after the sale, his disposses- 
sion and Didari’s entry on the land was not wrongful, inasmuch as the plaintiff 
had not acquired possession by virtue of the sale, and as Didari was entitled to 
possession as an ex-proprietarv tenant from the date of the sale. It found that 

* Second Appeal Nn. 990 of 1885, from a decree of C. W. P. Watts, Esq., District Judge 
of Saharanpur, dated the 27th March 1885, modifying a decree of Munshi Ganga Saran^ 
Munaif of Saharanpur, dated the 6th December 1884. 
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** there was nothing to show that Didari surrendered or relinquished such 
right ; and that it was in all probability because he was ignorant of his right, 
that he did not at once avail himself of it. but allowed the plaintiff to renoain 
in possession. It therefore dismissed the suit. < • 

On appeal by the plaintiff, the District Judge of Saharanpur held that the 
defendant Didari was not justified in dispossessing the plaintiff, nocwiiihstand- 
ing that he might have acquired the right of an ex-proprietary tenafib, and 
from the time of the sale, inasmuch as the plaintiff had remained in possession 
for four or five years after the sale, and that Didari's proper course was to apply 
to the Revenue Court to have it determined that be was an ex- proprietary 
tenant, and bo have his rent fixed, and to recover possession. For these reasons 
the District Judge gave the plaintiff a decree for possession of the land. 

The heirs of Didari and Hazari and the defendant Harjas appeal to the 
High Court. 

Munshis Hanuman Prasad and Madho Prasad, for the Appellants. 

Shah Asad Ah, for the Respondent. 

StraUnt. Oflfg. C. J . — This is a suit brought by the plaintiff-respondent 
upon the strength of a deed of sale dated the 29bh July 1879, to recover pos- 
session of one-third of a ten-biswansis share, which had been conveyed to him 
by the sale-deed executed by Didari, who was one of the three sharers who 
owned that ten bis- [258] wansis share. The defence to the suit was that the 
land claimed by the plaintitf was the .s^r-land of the defendant, and that at the 
time of the sale of the one-third bi&wansis share he held it as his sir, and that 
by the operation of law he became the ex-proprietary tenant of the land. Now 
it is conceded that the defendants are the ex-proprietary tenants of the land 
in suit, and apparently the only contention seriously put forward on behalf 
of the plaintiff is, that because for four or five years the defendant failed to 
assert his ex-proprietary tenant rights, he is debarred from doing so now. Bub 
such a contention could only be a well-founded one had there been any provi- 
sion either in the Limitation Act or the Rent Act creating such a disability. It 
has also been urged for the plaintiff that, inasmuch as he was in possession of 
this land as mortgagee at the time of sale, and continued to hold it afterwards, 
Didari, his vendor, did not “ hold ” the land as his sir at the time of the sale of 
his proprietary interest within the meaning of s. 7 of Act XII of 1881. I do 
nob concur in the construction which the learned pleader for the respondent 
places upon this section. I think that the words “ held by him as sir” must 
be construed to mean land belonging to him, or to which he was entitled, as sir. 
In my opinion, we ought to give as liberal an interpretation as is consistent 
with the canons of construction to these words. Otherwise it is easy to fore- 
see how the door may be opened to the very mischief at which the Act aimed, 
by sales in future being preceded by a possessory mortgage of the land sub- 
sequently conveyed, so that the purchaser should be in possession of the sir at 
the date of sale, and thus be able to say that he and not the ex- proprietor held 
it at that time. Thus the provisions of the statute would be easily evaded. I 
think that this appeal must be decreed, and the decree of the first Court 
restored with costs in all Courts. 

Mahmood, J. — I entirely concur in the order proposed by the learned 
Chief Justice, but I wish to add a few words. It is admitted by the plain- 
tiff that the defendants are in possession of the land, which is the subject- 
matter of the suit. It is also granted that the only title on the basis of 
which the plaintiff claims this land, is the sale-deed dated the 29bb July 
1879. It seems to me that upon this state of things much less depends upon 
what the defendants can show than upon the title which the plaintiff can show. 


818 



HAZABI &o. V. OHONNl LAL [18861 l.L.B. 8 All. 268 

[269] The learned Disfcricb Judge seems to take it for granted that Didari was 
an occupancy-tenant, but had ceased to be so by the operation of^some rule 
of law, of vC^bich I am not aware, and which the learned Judge does not 
mention in his judgment If we were to allow the judgment of the learned 
Judge to stand, we would be turning out of possession a person who is 
entitled ^to hold possession of the land sold by the operation of law. I entirely 
concui^ in, and fully accept, the interpretation placed by the learned Chief 
Justice upon s. 7 of Act XII ot 1881. It seems to me that the plaintiff’s title 
to the posse8sio,n of the land fails, and his case must therefore fail. 

Appeal alloived. 


[ 8 All. 259 ] 

The 14th Aprils 1886. 

Present: 

Mr. Justice Oldfield and Mr. Justice Tyrrell. 

Hazari and others Defendants 

versus 

Chunni Lai Plaintiff."^ 

Surety— Act IX of 1872 (Contract Act), ss. 134, 137, 139, and 141. 

A decree-holder, in execution-proceedings, agreed to accept payment of the decretal 
amount by the judgment-debtors in annual instalments. He also accepted from certain 
other persons a surety-bond in the following terras : — “ In case of default of paying the 
instalments, -the whole decretal money, with costs and interest at 8 annas per cent., shall 
be executed after one month ; and for the satisfaction of the decree-holder, wc, the executants, 
stand as sureties of the judgment-debtors.” The judgment-debtors paid five instalments and 
then made default. The decree holder omitted to apply for execution, and the decree became 
time-barred. He then sued the sureties to recover the amount of the decree. 

Held, that the terms of the bond requiring the creditor to execute his decree within one 
month were peremptory, and imported much more than the usual agreement under such 
circumstances, that the decree-holder might execute his decree, if he pleased, on a default ; 
that the legal consequence of his omission to execute tho decree being the discharge of the 
principal debtors, the sureties would, under s. 134 of the Contract Act, stand discharged 
likewise; that his action was much more serious than “ mere forbearance” in favour of his 
debtors, in the sense of s. 137 ; that he had done an act inconsistent with the equities of the 
sureties and omitted to do an act which his duty to them (under the agreement) required, 
whereby their eventual remedy against the principal debtors was impaired (s. 139) ; that he 
.had deprived tho sureties of the benefit of the security constituted by the decree ; that they 
were therefore discharged to the extent of the value of that security (s. 141) ; and that the 
suit must consequently be dismissed- 

( 260 ] The plaintiff in this case claimed Bs. 719-6-0. It appeared that the plain- 
tiff, Chunni Lai, held a decre e for money against certain perso ns and took out 

* Second Appeal l7o. 1162 of 1886, fr(>m a decree of E. B. Thornhill, Esq., District 
Judge of Jaunpur, dated the 22nd May 1885, reversing a decree of Maulvi Muhammad 
Haairullah Khan, Subordinate Judge of Jaunpur, dated the, 15th January 1885. 
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execution of it. In the course of the execution -proceedings he agreed to accept 
payment of the decretal amount in eleven annual instalments, the defendants 
in the present suit giving him a bond in which they agreed to paV the debt in 
case of default on the part of the judgment-debtors, and mortgaged certain 
immoveable property as collateral security. The judgment-debtors paid five 
instalments and then made default. In the present suit Chunni Ls^l sought 
to recover the amount of the decree from the sureties. At the time of suit the 
decree had become time-barred, Chunni Lai having omitted to apply for execu- 
tion. The terms of the surety-bond are stated in the High Court’s judgment. 

The first Court dismissed the suit. On appeal by the plaintiff the Lower 
Appellate Court gave him a decree. 

It was contended in second appeal on behalf of the defendants, with 
reference to the terms of the surety-bond, that the sureties had been discharged in 
law by the conduct of the creditor, in allowing the decree to become time-barred. 

Mr. C, H. HtU, for the Appellants. 

Mr. T, Conlan and Babu Jogindra Nath Chaudhri, for the Respondent. 

Oldfield and Tyrrell, JJ. — Having carefully examined the terms of 
the surety-bond, the basis of this action, we are of opinion that they amount 
to this, that the creditor having given his debtor time to pay Rs. 816 3-6, 
costs, and interest at 8 annas per cent., the amount of his judgment-debt, the 
debtor covenanted to pay this sum in eleven years by engaging, on the 
occurrence of a single default, to execute his decree for the whole sum 
remaining due under it, on the expiry of one month from the date of the 
default, and the sureties bound themselves to guarantee satisfaction of the 
decree debt, in the event of failure of payment, by the mode indicated above. 
In other words, the debtors were to have time, and to make punctual 
periodical payments, failure in punctuality to be necessarily followed within 
one month by execution of the decree on the decree-holder’s part, the 
sureties becoming then and thereafter responsible for any eventual failure 
in full satisfaction [ 261 ] of the decree. The words of the deed were; — 
“In case of default of paying the instalments, the whole decretal money, 
with costs, and interest at 8 annas per cent., shall be executed after one 
month ; and for the satisfaction of the decree- holder, we, the executants, 
stand as surety of the judgment-debtors to Rs. 816-3-6, with all the costs 
of the Court and interest. ” The first and necessary step to be taken on 
occurrence of a default was, within a month from its date, execution of his 
decree on the part of the creditor. The language of this part of the covenant 
is peremptory, and imports much more than the usual agreement under such 
circumstances, that the decree holder may or is at liberty to execute his decree, 
if ho pleases, on a default. Instalments were regularly paid for five years, 
down to the 20th April 1879; then payments ceased, and the decree-holder 
took no steps against his judgment-debtors to execute his decree which is now 
defunct by lapse of time. He sues the sureties for the unpaid balance due on 
the decree, with interest to the date of his suit, instituted in November 1884. 
Having failed in the Court of First Instance, he obtained a judgment from the 
District Judge in appeal ; and the sureties seek in second appeal to get that 
decree set aside. On our reading of the peculiar terms of the agreement set 
out above, we are satisfied that the appeal should prevail. It must be conced- 
ed tjhat the legal consequence of the respondent’s omission to execute the 
decree has been the discharge of his principal debtors. The decree is dead, 
and they are released from all responsibility under it. The sureties, then, 
vrould, under the rule of s. 134 of the Indian Contract Act, stand discharged 
likewise by virtue of this omission of the creditor. But it was argued that 
(s. 137, id) “ mere forbearance on the part of the creditor to enforce his remedy 
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against the principal debtor does not, in the absence of any provision in the 
guarantee to the contrary, discharge the surety. ” This is doubtless true ; but 
the action o^the respondent, who omitted in this case to resort to the execu- 
tion of bia decree, and aljiowed it to become a dead letter by limitation, is, in 
our opinion, much more serious than mere forbearance ” in favour of his 
debtors. And we hold that by bis failure to carry out this express part of his 
agreeD 3 .ent, he did an act (s. 139, id.) inconsistent with the equities of the 
sureties, and omitted to do an act which his [262] duty to the sureties (under 
the agreement) j^equired him to do, whereby the eventual remedy of the sure- 
ties themselves against the principal debtors must necessarily have been im- 
paired. We are also of opinign-that by allowing his decree to become incapable 
of enforcement, the respondent deprived the sureties of the benefit of the decree, 
which was a subsisting security in his hand at the time when the contract of 
suretyship was entered into, and the loss of this security, to the benefit of 
which the sureties were entitled through the act of the creditor, would operate 
to the discharge of the sureties to the extent of the value of that security 
(s. 141, id.)^ In this view of the facts of the agreement and of the law 
applicable to them, we must set aside the decree of the Lower Appellate 
Court, and, allowing this appeal, dismiss the respondent’s suit with all costs. 

Appeal allowed. 


NOTES. 

£ This decision was followed in (1889) 11 All.. 310 ; (1902) 24 All., 604 ; (1905) 2N. L. R,, 
42 ; contra, sec 12 Oal., 330.] 


£ 8 All. 868 ] 

The 28th April, 1886 
Present : 

Mr. Justice Brodhurst and Mr. Justice Tyrrell. 

Ram Sahai and others — Decree- holders 

versus 

The Bank of Bengal Judgment-debtors. 

Execution of decree — Costs — Reversal of decree — Refund of costs recovered 

by executiofi — hUerest. 

A successful appellant in an appeal to the High Court applied, in execution of his decree, 
for a refund of a sum of money which he had paid to the respondent, by way of costs with 
interest thereon, in execution of the lower Court’s decree. He further applied for interest 
on the refund claimed, at the rate of Rs. 6 per cent, per annum. The respondent objected 
to paying interest on the refund. 

Held, that the appellant was entitled to the interest claimed on the refund of costs. 
Fo 7 'ester v. The Secretary of State for India in Council, I. L. R., 8 Cal., 161. referred to. 

One Gur Prasad sued for the sale of mortgaged property, impleading the mort- 
gagor and the Bank of Bengal, which had purchased the mortgaged property at 
an execution-sale. The Subordinate Judge of Oawnpore, by whom the suit 
was tried, dismissed the claim for the sale of the property, awarding the 

♦First Appeal No. 41 of 1886, from an order of Munsbi Bai Kulwant Prasad* Subordi- 
nate Judge of Cawnpore, dated 14th December 1886. 
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Bank its costs, with interest. The Bank recovered these costs, amounting to 
Bs. 64^, that is, Bs. 633 principal and Bs. 9 interest, in execution of the decree 
The plaintiff appealed from the decree of the [ 263 ] Subordinate Judge to 
the High Court, which, on the 4th May 1885, gave^the plaintiff a decree for 
the sale of the property, and awarded him costs. The heirs of the plaintiff 
applied to obtain in execution of the High Court’s decree the refund of the sum 
paid to the Bank under the decree of the Court of the Subordinate Judge on 
account of costs — that is to say, of the sum of ^Bs. 642, together with interest 
at the rate of Bs. 6 percent, per annum. The Bank objected tq paying interest 
on the refund claimed, and this objection was allowed by the lower Court. 
The decree- holder appealed to the High Court. 

Pandit Nand Lai and Pandit Moti Lai, for the Appellants. 

Pandit Nand Lai relied on Jaswant Singh v. Dip Singh, I. L. B., 7 All,, 
432, and Forester v. The Secretary of State for India in Council, I. L. B., 
3 Cal., 161. 

Mr. G. T. Spankie, for the Bespondent, referred to Rodger v. The Comptoir 
d' Escompte de Parts, 7 Moo. P. C. G., N. S., 314 : L. B., 3 P. C., 465, as 
expressly deciding the point whether interest should be granted on refund of 
costs. The cases cited for the appellant are not in point. The first does not 
relate to costs, and in the second Roger v. The Comptoir d' Escompte de Paris, 
is distinguished. 

Bpodhurat and Tyrrell, JJ. — Apart from authority, which is strong and 
clear on the general question of restitution, we are satisfied that, in common 
justice and fairness, the appellants are entitled to the moderate interest they 
claim on their money, which has now to be refunded to them by the respondent. 

This consists of a principal sum of Bs. 642, of which Bs. 9 were interest, 
recovered wrongfully in a former stage of the litigation by the respondent 
from the appellants as compensation for the respondent’s costs. The Court 
below has nob understood the rule laid down in Forester v. The Secretary of 
State, I. L. B., 3 Cal., 161. It is.of course true that a Court executing a decree 
for costs cannot award interest on those costs not given by the decree. But 
the case before us is quite different. The question is not of awarding interest 
to the successful appellant on the costs given him by the decree under execu- 
tion, such interest being not awarded on the decree. The question is, whether 
interest may or not be given on the sum [ 264 ] wrongly obtained, as described 
above, by the respondent from the appellant, restitution of which is now secured 
by the operation of the final decree in the case. We allow the appellant’s 
claim and decree his appeal with costs. 

Appeal allowed. 

NOTES. 

t This was followed in (1886) 9 Mad., 506 ; (1891) 15 Mad., 203 ; (1898) 20 All,, 430.] 
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[ 8 All. 164 ] 

The 80th April, 1886, 

Pbesent : 

Mr. Jostice Srodhurst. and Mr. Justice Tyrrell. 

Jugal Kishore Plaintiff 

• versus 

^Hulasiram and another Defendants.'^ 

Partnership — Joint Hindu family — Suit by one member for debt 
due to family firm. 

In a suit for money lent, brought by the father of a joint Hindu family who carried on 
jointly an ancestral money-lending business, the plaintiff stated, in examination, that he 
had ceased to take an active part in the management of the affairs of the firm, and that the 
control of its business was in the hands of his sons, whom he described as maUks'' 
(proprietors). 

Held, that, under the circumstances, the plaintiff could not maintain the suit in his 
individual capacity, and without joining his sons as plaintiffs with him his sons being his 
" partners in the ancestral business, and he not being the managing member or proprietor. 

The plaintiff in this case. Jugal Kishore, and his five sons were members 
of a joint Hindu family, and carried on jointly an ancestral money-lending 
business. The plaintiff sued the defendants for money lent by the firm to them. 
The plaintiff was examined, and stated that he had made his sons the owners 
of the firm, retaining his interest in it to profits and losses, and that by reason 
of increasing infirmities he bad ceased to take an active part in the management 
of the affairs of the firm, and that the active partners were his sons. Upon 
this the defendants objected that the plaintiff was not competent to sue alone, 
and his sons should have been joined as plaintitls, and not having been so joined, 
the suit should be dismissed. The Court of First Instance disallowed this objec- 
tion, and trying the suit on the merits, dismissed it. The plaintiff appealed, 
and the defendants contended in support of the decree that the suit ought to 
have been dismissed, “ because, on the showing of the plaintiff, the contract 
was made with his firm, and his partners were not parties to the litigation." 
[265] The Lower Appellate Court held that, as the plaintiff was not the 
managing member of the family firm, “ the ordinary rule which requires a suit 
relating to the business of a partnership to run in the names of all the partners, 
ought to be enforced." It therefore dismissed the appeal. 

The plaintiff appealed to the High Court upon theground, amongst others, 
that the plaintiff, as head of the family, was entitled to sue on its behalf. 

Mr. W, M. Colvin, for the Appellant. 

Pandit Ajudhta Nath and Munshi Kashi Prasad, for the Respondents. 

BrodhuPst and Tyrrell, JJ. — We cannot interfere. The appellant 
stands in this position, that he has declared the firm to which the debt is due 
to be ancestral, and he hks asserted that the control of its business is in the 
hands of his sons jointly. He calls them maliks " (proprietors). From either 
point of view, then, he cannot sustain this suit in his own individual capacity. 

• Second Appeal.No, 1360 of 1886, from a decree of T. R. Redfern, Esq., District Judge 
of Agra, dated the 4th May 1886, affirming a decree of Maulvi Muhammad Said Khan, 
Subordinate Judge of Agra, dated the 24th December 1884. 
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His sons are his partners in the ancestral business, and he is not the managing 
member or proprietor. 

We dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[ See also (1901) 25 Bom.. 606 ; (1903) 25 All., 378.] 


[ 8 All. 268 ] 

The 2nd April, 1886, 

Present : 

Mr. Justice Straight. Ofpg. Chifp Justice and 
Mr, Justice Tyrrell. 


Kalian Bibi and another Plaintiffs 

versus 

Safdar Husain Khan and others Defendants.’^ 


Pardah-nasiiin — Civil Procedure Cod^, ss. 129, 136 — Discovery of documents. 

In a suit brought by two Muhammadan pardah-nashin ladies for rocovery of immove- 
able property by right of inheritance, an order was passed under h. 129 of the Civil Procedure 
Code, requiring the plaintiffs to declare by affidavit “ all the papers connected with the 
points at issue in the case which were or had been in their possession or control.” After some 
ineffectual proceedings, the plaintiffs were peremptorily ordered to file their affidavit on a 
certain date. On that date an affidavit was filed on their behalf by their brother and 
mukhtar, with a list of their documentary evidence, but the affidavit and list was considered 
defective upon several grounds, one of which was that it ought to have been made by the 
plaintiffs personally. Further time was then given to the plaintiffs to amend these 
defects, and ultimately they filed an affidavit purporting to be made by them 
(806] personally, praying that the Court would have it verified in any manner thought 
proper, provided that their pardah*nashini were not interfered with. The Court, under 
s. 136 of the Code, dismissed the Luit for want of prosecution, in consequence of the orders 
under s. 129 not having been complied with, though ample opportunity had been given to 
the plaintiff, and no sufficient ground for non-complianoe bad been shown. 

Held, without going into the question of the sufficiency or non-sufficiency of the 
action of the plaintiffs, with regard to the orders made under s. 129 of the Code, that look- 
ing at the disabilities of the plaintiffs and the circumstances of their suit, the case was 
not one in which it was expedient to enforce the liability to which they might have exposed 
themselves under the peculiar provisions of s. 136. 

The facts of this case are sufliciantly stated for the purposes of this report 
in the judgment of the Court. 

Mr. Abdul Majid, Mr J, Simeon, and Maulvi Mehdi Hasan, for the 
Appellants. 

Mr. O, B . A, Bo 53 and Pandit Hand Lai, for the Bespondents. 

* First Appeal No. 154 of 1885. from a decree of R, J. Leeds, Esq., District Judge of 
Gorakhpur, datud the 27th April 1885. 
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straight, OfFg. G. J., and Tyrrell, J. — The appellants, two Muhammadan 
'pardak ladies, brought a suit in the District Judge’s Court at G >rakhpur, on the 
10th dune 1881, for recovery of landed property by their right of inherilaiice 
to part of the estate of one Muhammad Wazid. The suit was disufihsed as 
barred l5y limitation. * But in tirst appeal it was remanded lor re-trial 
under s. 562, Civil Procedure Code. When the case vpns restored in the' 
Court *helow, and came on lor trial, the Judge made an order under s, I29r 
Civil **Procedure Code, requiring the pJaintiffs-appt Hants to “ pioduce with an- 
affidavit ail the papers connected with tl>e points at issue in tl»e cahe which 
were or had bf^en in their possession or under their control.” After Sv me in- 
effectual proceedings the plaintiffs were ordered to file tlieir affidavit peremptorily 
on the 1st April 1885. On that date an affidavit was filed on hi half of the 
plaintiffs by their mukhtar and biother Kazi Muhammad Ikiam Ali, with a list 
of their documentary evidence. This mukhiar apfieared under a special power 
of attorney, executed and registeied in this behalf under the hand'' of the two 
ladies on the 27th and 28th March JB85. The Judge found the affidavit and 
list of the 1st April defective, because (ij it w»as not made personally by the 
plaintiffs, (ii), because it disclosed only documents connected with the issues 
on the record, and (lii) because it d'sclosed only documents in possessiim of the 
ladie", and failed to disci* -se [267] or mention documents once, but not at 
present, in their possession. Theiefore the Judge gave the plaintiffs further 
.time to the 16th April 1885, to amend these defects. On the 15tfi April, 
the plaintiffs tiled before the Judge an affidavit purporting to be made b\ them 
personally, praying that “ the Court may have it verified in the manner it 
thinks proper, provided petitioners’ pardah-nnshin is not interlend with.” 
On the 27th April the Ju<ige disposed of that petition and o( the suit by his 
order which is now appealed to us. It runs as follows : — “ The order of this 
Court nob having been complied with, althcmgh ample opportunity has been 
given to the plaintiffs, and no sufficient giound for non-compliance having been 
shown, I have no alternative, much as 1 regret the necessity, hut to extrcise 
the power given me by s. 136, Act XIV of 1882. and bo direct that tl e suit be 
dismissed for w^ant of prosecution, and I now make an order to that effect, with 
costs, and the usual interest thereon.” 

Without going into the question of the sufficiency or insufficiency of the 
action of tlie plaintiffs witii regard to the orders made under s 129 of the 
Court, it is enough here to sav that, looking at the disabilities of the plaintiffs 
and the circumstances of their suit, it appears to us that the case was not one 
in which it was expedient to enforce the liability to whicfi they may have 
exposed themselves under the peculiar provisions of s. 136 of the Cofle. 

We therefore allow the general plea of the appellants, and. decreeing this 
appeal, remit the case for trial to the Court below. The costs here will be costs 
in the cause. 

Appeal allowed. 


NOTES. 

[ See Kali Bakksh Singh v. Ram Oopal Stngh (1918^ 86 All., 81, which is arecent decision 
h£ the Privy Council on the subject. See also (1889) 3 C. P. L. R., 118 ; (1892) 6 C. P. L. R.^ 
35 ; (1891) 14 All., 8 ; (1905) 2 A. L. J., 43G. J 
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[8 All. >67] 

The 16th April, 1886. 

Present : 

Mr. JusiicB Straight, Offg. Chief Justice, and Mb. Justice, Mahmood. 

Behaii Lai FlaintiiT 

tersus 

Habiba Bibi and others ‘.Defendants.* 

Pardah-nashin — Execution of deeds. 

A suit was brought upon a bond purporting to have been executed on behalf of two 
Muhammad -in ladies by their husbands, and to ohirge their immoveable 

property. The bond was conipuUonly registrable, an i it was presented for registration by 
a person who professed to be authoriz *d by a power-of-at-torriey in that behalf. The only 
proof given by the plaintiff that this power-of-[268]attorney was executed by the ladies, 
or with their knowh^dge and o insent, was th3 evidtuioa of a witness who deposed that ha 
was not personally acquainted with them nor did ho know their voices, that he went to their 
residence, that there were two women behind a pardi.h whom the executants of tht^ bond 
said were their respective wives, and that these women acknowledged they had made the 
power-of-attorney. There was nothing to show that the ladies had ever benefited in any 
way from the money advanced under the bond. 

Btldy that, even if the ladies behind the pardah were in fact the two defendants, this 
evidence would not be enough to bind them, and that it was for the plaintiff, who sought to 
bring their property to sale on the strength of a tr.vusicoion with them, to show that they 
were free ngnits in the matter, and, having a clear knowledge of what they were doing, 
accorded their consent to it. 

Builoor Ruheem v. Shnmsoonnissn Begum^ 11 Moo. I. A#, 551 : 8 W. R., P. C., 3 ; Ashgar 
Ali v. Debroos Banco Begum., 1, L. B., 3 Cal., 3*i4, and Sudisht Lnl v. tlheobarat Koer, 
7 Cal., 245 : L, H., 8 Ind. Ap., 39, referred to by MahmuOD, J. 

The plrtiniitf in this oise claimed the amount due on a bond, dated the 
16tb Sepiember 1873, from R.ifi-ud-din Aliiiiad, and Ids wife H.ibiba Bibi, and 
Salima Bibi, the wife of Nurul Basan, by wb mi the bond purported to be 
executed. He also claimed the sale of certain zam ndari property mortgnged 
in the bond. Tois property was property wlucli the tw6 fem.ile defendants, 
who were sisters, had inherited from their faiher. The bond purp *rDed to be 
executed by Habiba Bibi by the pen of Riti*ud-din Ahm id, ” her husband, 
and by Silima Bibi “ by tlie pen of Nurul Hasan, her husband. It was 
registered on tiie 27th September 1873, by one MaulaKban, under nmuklitar* 
nama, or power-ot-attomey, which purported to be executed by Bafj-ud-din 
Ahmad, H .biba Bibi and Salima Bibi, and was authenticated by the Sub- 
Begistrar, who had issued a commission tor the exammativ>n of the ladies as 
to the voluntary nature of the execution of the powei by them. The defendant 
Rafi-ud-din Ahmad did not defend the suit. It was defended by the female 
-defendants, who pleaded tliat they b id not executed the inukktar-’Hama^ or 
the bond, and had no knowledge whatever of those deeds and bad not benobted 
in any way from the money advanced under the bond. 

The Subordinste .ludge of Azamgarh, by whom the suit was*tned, dismissed 
it in respect of the fern ile defendants. He found that they had no knowledge 
of 11’^^ u I ‘ntff f b'^nd. and [269] not hnnefi e 1 in any 

* App al No, ot i<sb5 iiutti a ucur^e uf Jtiai UdgUu Katli Sjtliai, BuoordiuaCe 
Judge of Azamgarh. dated the Blet July 1885. 
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,way from the money advanced under the bond. The plaintiff appealed to the 
High Court. 

Muns^i Kashi Prasad and Munshi Hanuman Prasad^ for the Appellant. 

Pandit AjudhiaNdth and Munshi Bam Prasad^ for the Respondents. 

Straight. Offg. C. J. — This was a suit brought by the plaintiff Behari 
Lai iiiVou a nond, dated the 16th of September 1873, for Rs. 6.700, purporting 
to have been executed by ono^Rali-ud-din, f>r himself and for his wile Habiba 
Bibi, and bygone Niirul Hasan on benalf of his wife Stlima Bibi. The 
two ladies were the daughters of Eakiir-ud-din Ahmad, and Rdli-ud-din was his 
nepliew, and the property said to have been charged admittedly cune to the 
hands of the obligors upon the death ..f F iklir-ud-din, to who n it hid lielonged. 
The bond of the I6£ih of September 1873. was, as I have snid, rmt s gned 
by either Habiba Bibi or Sihma Bibi,atid it wis suhs^-quently presented for 
registration by one MauU Kban, who professed to he authorized in that behalf 
by a po wer-of-aLtorney, dated the I7tfi September 1873. Now the bond can 
only be given in evidence and helvl to l>e binding against the ladies, qua their 
immoveable property cliarged therein, if it w is duly r* gistered, and tne ques- 
tion whetlier it was so registered turns up )n w lebli.^r the p iwer-of-attorney 
was in fact made by them, witn thcdr conscious (*,ons( nt -and lull knowL dge 
.and compreliension of what tliey Wnre autlionzmg Mania Khan t > do The 
Sub irdinate Judge lias found that rdie bond bo the plaintiif was not pr )Ve(l to 
Jiave been executed vvith b le knowle Ige of tlie ladies; that they are not shown 
to liave benetited by it m any wav ; and, as I understand him, he also rejected 
the powor of-attorney as nob binding on them. 

It is upon tliis latter point that I am prepared to deal with the appeal and 
dispose of it. Now there can be no doubt — and many Privy Council rulings 
are to be found approving blie piinciple — that m cases such as th it before me, 
in which the interests of pard ik-nnshin women are concerned, those who seek 
to artect them with liahilitv umier.an instrument of tlie kind sued on here, are 
bound to prove thst tfnv had k lowledge of the natuie [270] and character of 
the transa-tion into which they are saitl bo have entereii, that they had some 
indefiendent and disinterested adviser in tlie matter, and that they pub their 
hands to the document relied on, or authorized some other persons to execute 
it for them, fully understanding what they were about in doing so. In the 
present case all th it the plamtilf his proved by one witness, Imam-ud*din, is 
that upon a pirticulir day he went to the residence of the ladies, with whom 
he was tiot personally acquainted, n^r did he know their voices. He says 
there were two women behind a pardah who were sai J by their husbands, 
Rkfiud-din and Nurul Hasan, lo be their respective wives, ann that these 
persons ackowleiiged they had made tne power-of-attorney. Now 1 v\ill go 
the length of 8 tying that even if the ladies behind the pardah were in fact the 
two defendant Musamrnats, T should nob, in reh^rence to the principl-s already 
enunciated, bo prepared to hold that this is enough to bind them. 1 ihink 
it was fir the plaintiff — who is heekmg to bring their properly to sale on the 
Strength of a transaction with these two p irdah^nashia Lid>es — to show that 
they were free agents in the matt jr, and, having a clear knowb dge of what 
they were doing, accorded their consent to it. This, in mv opinion, he has 
-wholly failed to do, and, under such circumstances, I think the lower Court 
was right in dismissing tlie suit, and I therefore dismiss the appeal wuh costs. 
Wiih regard to the application made to-day for the admission of the mukhtar* 
namay which was rejected below, it is unnecessary to say more than that I 
(have dealt with the case as if it were in evidence. 
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Hahmood, J, — I am of the same opinion. I entirely concur with the 
learned Chiel Justice in his estimate of rhe evidence. It is an estimate which 
I, from mv acquaintance with the facts of Muhammadan life to whi^h it refers^ 
accept as in keeping wiih the rulings of the Privy Council in such jnatters, 
which have done for the pardah^nashtn women what their life requires, which 
is, th «t they should be placed, bv arialogv, on a looting somewhat similar to 
that of persons non compotrs mentis. The doctrines ol equity which reffifcte to 
such persons have been stated in s. 228 of story's woik on Equity Jurispru- 
dence, where it is laid down that “ Courts ol Equity deal with the subject upon 
the most enlightened pnr^ciples, and [271] watch with the most lealous care- 
every attempt to deal with persons non compotrs mentifi. Wherever, from 
the nature of the transaction, there is not evid^ence entire good faith 
(ubenimae fidei)^OY the contract or other act is nob seen to be just in itself, or 
for the benefit of these persons, Ctmrts of Equity will set it aside, or make it 
subservient to their just rigfits and interests.** I desire to embody this pas- 
sage in my judgment for the benefit of the subordinate Courts, to vvhioh^ 
generally speaking, such w^orks as Story*s are not accessible; and for the same 
reason I wish to read certain passages from tiie judgments of the Lords of the 
Privy Council in order to show the manner in wdiich their Lordships have 
from time to time applied tlm doctrine of equity \opardnh'nnsht7L\&d\eQ, The 
leading case upon the subject is Bazloor liuhoem v. ShumsoonmsHa Tiegum, 
11 Moo. 1. A., 551: 8 W. R , P C., 3, w here their Lordships made the following 
observations (p. 585) — “The Attorney-General, indeed, argued that a distinc- 
tion is to be drawn in this respect between a Muhammadan and a Hindu 
woman ; nay, that in all that concerns her power over her property, the 
former is by law more independent tlian an English woman of her husband. Jt 
is no doubt true that a Musulman w<»man, when married, retains dominion 
over her own property, and is free from the control of her husband in its dis- 
position ; but the Hindu law is equally indulgent in that respect to the Hindu 
wife. It may also be granted that in other respects the Muhammadan law is 
more favourable than the Hindu law to women and their rights, and does not 
insist HO strongly on their necessary dependence upon, and subjection to, the 
stronger sex. But it would be unsafe to draw from the letter of a law, which, 
with the religion on whicli it is cl»h-fly founded, is spread over a large portion 
of the globe, any inferen< e as to the capacity for business of a w^ man of a 
particular lace or country. In India the Musulman w^oman of rank, like the 
Hindu, is shut up in the zanana, and has r:o communication, excejit from 
behind the pardah, or screen, wdth any male persons, save a few privileged 
relations or dependants ; the culture of tl>e one is not, generally speaking, 
higher than that of the otht-r, and they may be taken to be equally balde to 
the pressure and influence vvhicli a husband may be [272] presumed to be 
likely to exercise over a wife living in such a state of seclusion. Tl eir Lord- 
ships must, therefore, hold that this lady is entitled to tlie protection which,, 
according to the authorities, the law giv^s to a pardah-nashm, and that the 
burden of proving the reality and bond fides of the purchases pleaded by her 
husband was propel Iv thrown on him.’* The principles upon which these 
observations proceed must not bo lost sight of in connection with such cases.. 
Again, in Ashgar Ah v. Debroos lianoo Begum, I, L. R., 3 Cal., 324. which 
was also a case in which a MuharnrriHdan pardah-nashin ladv W|i9 concerned^ 
their L »rdships made ohserxatmns which seem to me to be very pertinent to 
cases like the present. Their Lordships snid (p. 327) : “ It is incumbent on 

the Court, when dealing with the disposition of her property by a pardah^ 
nazhtn woman, to be satisfied that the transection was explained to her, and 
she knew w hat she was doing, and especially so in a case like the present 
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'Where, for no consideration, and without any equivalent, this lady has executed 
a document which deprives her of all her property/' There are many other 
cases to be found in the Reports which lay down the same doctrine, but I will 
cite only one more passage from the judgmcmt of tneir Lordships irr a recent 
case — Stidisht LaZ v. Sheobarat Koer, I. L. R , 7 OhI., 245 : L. R., 8 Ind. Ap., 39, 
in wh|,oh the facts were somewliat similar to those of the present case : — “ Their 
Lordships desire to observe that there is no satisfactory evidence that this 
mukhiar-nama was explained to the defendant in such a way as to enable her 
to comprehend the extent of the power she was conferring upon her husband. 
In the case of deeds and powers executed by pardah^nashin ladies, it is re- 
quisite that those who rely upon them should satisfy the Court that they had 
been explained to, and under^-tood by, those who ex^^cute them. There is 
a want of satisfactory evidence of that kind in the present case. But their 

Lordships do not desire to lest their decision upon this ground If it 

had been pioved that the husband had contracted loans and obtained advances 
on behalf of his wife, it may be that under this power-of-attorney she v^ould 
be bound by his acts, as being within the scope of liis authority. But it 
would have to be shown, not only that he borrowed the money, but that 
[273] it was borrowed for her.” These passages seem to me to be closely 
applicable to the circumstances of this case. 

With reference to the observations of the learned Chief Justice, I have only 
to add that in all these transactions, the important thing to see is what was 
actually done. In the present case there is nothing to show tliat this large sum 
was ever utilized for the ladies' benefit, and there is no satisfactory evidence to 
show that they took part in tlie execution of the muhhtar-nnma, or understood 
its contents, or that they were aware of the existence of (he bond, or that it 
was executed with their consent. The findings of the lower Court are 
satisfactorv, and I would not interfere. 

Appeal dismissed. 


[ 8 All. 278 ] 

The 17th April, 1886. 

Presknt : 

Mr. .lusTiCE Oldfield and Mr. Justice Tyrrell. 

Koji Ram Plaintiff 

versus 

Ishar Das and another Defendants. 

Suit for money paid by a pre-emptor under a decree for pre-emption which 
has become void — Act XV of 1877 {Limitation Act)^ sch. ti. 

Nos. 62, 97, 120 — Suit foi money had and received for 
plaintiffs use — Suit for money paid upon an existing 
consideration which afterwards fails. 

Pending an appeal from a decree for pre-emption in respect of certain property conditional 
upon payment of Rs 1,595, the pre-emptor decree-holder, in August 1S80, applied for 

* tieoond Appeal No. 1264 of 1S85, from a decree ol W. B. Barry, Esq., Additional 
Judge of Aligarh, dated the 30th July 1885, reversing a decree of Maulvi Sami-uUah Khan, 
Subordinate Judge of Aligarh, dated the 22nd May 1884. 
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possession of the property in execution of the decree, alleging payment of the Ks. 1,695, to 
the judgment-debtors out of Court, and filing a receipt given by them for the money* This 
application was ultimately struck off. In April 1881, judgment was given in* the appeal, 
increasing the amount to be paid by the decree-holder to Bs. l,99i, which apr as to be 
deposited in Court within a certain time. The decree-holder did not deposit the balance 
thus directed to be paid, and the decree for possession of the property accordingly became 
void. In 1882, the decree-holder assigned to K his right to recover from the judgment-dipbtors 
the sum of Rs. 1,595, which he had paid to them in August 1880. In December 1883, K 
sued the judgment-debtors for recovery of the Rs. 1,595 with interest. , 

Beldt that No. 62^ of the Limitation Act did not govern the suit, but that No. 97t and, 
if not, No. 1201 would apply, and the suit was therefore not barred by limitation. 

The suit out of which this appeal arose was brought undor the following cir- 
cumstances In February 1880, one Ram Lai obtained a decree for pre- 
eoiption in respeefc of certain property, [274] conditional upon payment of 
Rs. 1,695 to the purchasers. Tliis decree was upheld on appeal by the District 
Judge in April 1880. and the purchasers preferred a second appeal to the High 
Court. Pending this appeal, Ram Lai, in August 1H80, applied for possession 
of the property in execution of the decree in his favour, alleging that he had 
paid the sum of Rs. 1,595 to the judgment-debtors out of Court, and filing a 
receipt given by them for the money. This application was ultimately struck 
off, in consequence of the applicant’s failure to comply with an order directing 
him to file a copy of the decree. After this the High Court, in April 1881, 
gave judgment in the appeal, which it so far allowed as to increase the amount 
to he paid by the pre-emptor to Rs. 1.994-4, which sum was to be deposited in 
Court within one month from receipt of the decree in the lower Court. Ram 
Lai did not pay the balance thus directed to be paid to the purchasers, and the 
decree for possession accordingly became void. In February 1882, Ram Lai 
assigned to the plaintiff in the present suit, Koji Ram, his right to recover 
from the purchasers the sum of Rs. 1,595 which he had paid to them in August 
1880. In March 1882, tlie plaintiff made an application in the execution- 
department for recovery of the amtmnt ; but the purchasers objected that he was 
not a “representative*’ of Ram Lai within the meaning of s. 244 of the Civil 
Procedure Code, and therefore could not take proceedings in the execution- 
department. This objection was allowed ; and the plaintiff in consequence 
brought the present suit in December 1883, fi r recovery of the Rs. 1,696. with 
interest thereon, in the 0 >urt' of the Subordinate Judge of Aligarh. That Court 


♦[An. 62 


Description of Sait. 

Period of limita- 
tion. 

Time from which period begins 
to run. 

For money payable by the defen- 
dant to the plaintiff for money 
received by the defendant for the 
plaintiff’s use. 

Three years. 

When the money is received.] 

t [Art. 97 : — 

For money paid upon an existing! 
consideration which afterwardsi 
fails. 1 

Three years. 

The date of the failure.] 

• 


Suit for which no period of hmi- 
tstion is provided elsewhere in this 
Schedule. 

Six years. 

When the right to sue accrues.] 
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'decreed the claim for Bs. 1,595, but disallowed the claim for interest. The 
defeudants appealed to the District Judge of Aligaih. That Court held that the 
suit was barred by limitation, w»th refeience to No. 62, sch. ii of the Limitation 
Act, as Q, suit “ for money payable by the defendant to the plaintiff for money 
received by the defendant for the plaint ifFs use,” the period pi escribed for 
which v^as three years from the date when the money had been leceived by 
the ^ij^'endants* 

In second appeal by the plaintiff it was contended on his behalf that 
the District Judge was wrong in applying to the suit [275] the provisions 
of No. 6*2 of the Limitation Act, and that the limitation properly applicable 
was that provided by No. 120; 

Babu Jogindro Nath Ckavdhrt, for the Appellant. 

Pandit Ajndhia Nath and Pandit Sundnr Lnl^ for the Respondents. 

Oldfield and Tyrrell, JJ. — We are of opinion that art. 97 of the Limita* 
tion Act may be applied to this suit, and. if not, art. 120 would apply. The 
suit is not governed by art. 62, as the Judge considers. In the above view the 
suit is not barred by limitation, and we set aside the decree of the Lower 
Appellate Court, and remand the case for trial on the merits. Costs to follow 
the result. 

Appeal allowed. 


NOTES. 

[ See also 13 Mad., 437.] 


[8 All. 278] 

The ‘AOth Aprils 168G, 

Present ; 

Mr. Justice Tyrrell and Mr. Justice Mahmood. 


Uabib*un-nissa and another Plaintiffs 

versus' 

Barkat Ali and another Defendants.* 


Muhammadan law — Pre-emption — Acquiescence in sale — Belivquishment 

of right. 

According to the Muhammadan law, if a pre-eniptor enters into a compromise with the 
vendee, or allows himself to take any benefit from him in respect of the property which is 
the subject of pre-emption, he by so doing is taken to have acquiesced in the siile and to 
have relinquished his pre-emptive right. 

In a suit to enforce the right of pre-emption founded on the Muhammadan law it appeared 
that the purchasers, by an agreement made with the plaintiffs on the same date aa the sale 
in respect of which the auit was brought, agreed to sell the property to the plaintiffs any time 
within a year, and if the latter paid the price and purchased the property for themselves. 

that by the very fact of their taking the agreement, the plaintiffs had relinquished 
their right of pre-emption, and were precluded from enforcing it. 

♦ Second Appeal No. 1305 of 18^^5, from a decree of H. A. H irriaon, Esq., District Judge 
of Meerut, dated the 24th June 1885, confirming a decree of Babu Mritonjoy Mukerji, 
Subordinate Judge of Meerut, dated the 15tb April 1885. 
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Thb plaintitTs in this case, Muhammadans, claimed to enforce the right of 
pre-emption in respect of the sale ot a house and certain land appertaining 
thereio. The right was founded on Muhammadan law. The vendor, Barkat 
Ali, and the vendee, deiendants, were Muhammadans, and the property was 
sold on the 27th October ldB3. On the day of the sale the vendee gave the 
plaintiffs an agreement in writing to sell the property to them, the terms ot 
which were as follows: — “ I have to-day purchased the hjuse of [276] 4alal- 
ud-din from Barkat Ali : counting from to-day, if (plaintiffs) within one year 
pay me what I have paid for^ the house 1 will sell it to them, , provided that 
they purchase for their own use and residence and not for sale to another.** 

The defence to the suit was that the plaintiffs had not, as required by the 
Muhammadan law of pre-emption, made the “ taiab-i-mawasabat,'* or immediate 
demand, and had therefore lost their rigiit, and that they had also lost it, 
aoo >rding to the same law, by accepting from the vendee the agreement set 
out above, and thereby acquiescing in the sale to him. 

The Court of I irst Instance dismissed the suit on the ground that the 
plaintiffs had not ma(fe the ‘‘immediate demand.’* The plaintiffs appealed, 
and the Lower Appellate Court affirmed the decree of the first Court on that 
ground, and on the furtlier ground that they had relinquished their right, by 
accepting the agreement from tlie vendee. The plaintiffs appealed to the 
High Couit. 

Murishi Hanuman Prasad and Babu Durga Charan, for the Appellants. 

Mr. Conlan and Maulvi Abdul Mand^ for the Eespondents. 

Mahmood, J. — Having heard the learned pleader for the appellants, I am 
of opinion that the appeal should be dismissed with costs. 

The suit was one for pre-emption, arising out of a sale made on the 27th 
October 1883, in favour of Abdul Rahim, defendant-respondent, by one Barkat 
All, the other defendant-respondent. The pre-emptors are two ladies, who 
claim pre-emption under tfie Muhammadan law. The questions of law to be 
consiiierod are two, namely, — (i) whether the “ talab-i-mawasabat** or imme- 
diate demand, had been properly made as required by the Muhammadan lavi^ ; 
(ii) if it was, have the plaintiffs relinquislied their right by entering into the 
agreement, dated the 27th October 1883, with Abdul Rahim ? 

This agreement was made on the same date as the sale, and thereby the 
purchasers agreed to sell the property to the plaintiffs pre-emptors any time 
within a year, and if the latter paid the price and purchased it for themselves. 
Now, according to the Muham- t277jmadan law, if the pre-emptor enters into 
a compromise with the vendee, or allows himself to take any benefit from bim 
in respect of the property which is the subject of pre-emption, he by so doing is 
taken to have acquiesced in the sale, and to have relinquished his pre-emptive 
right. Mr in his celebrated Digest of Muhammadan Law, st page 499, 

which reproduces a passage of the Eatawa Alamgiri, states the law as follows : — 
The right of pre-emption is rendered void by implication, when anything 
is found on the part of the pre-emptor that indicates acquiescence in the sale, 
as, for instance, when knowing the purchase, he has omitted, without a suflS- 
cieht excuse, to claim his right (either by failing bo demand it on tl^einstunt, or 
by rising from the meeting, or taking to some other occupation, .without 
doing so, according to the different reports of what is necessary on the 
occasion) ; or, in like manner, when he h^s made an offer for the house to the 
purchaser; or has asked him if be will give it up to him; or* has taken it 
from him on lease, or in moozaraut — all this with knowledge of the purchase.** 
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This passage is conclusive, and leaves no doubt that by the very fact of 
their taking the agreement referred to above, the plaintiffs have relinquished 
their right o£» pre-emption and are precluded from enforcing it. 

In this view of the question it is unnecessary to consider the first question. 
I would dismiss the appeal with costs. 

Tyrrell. J . — I am quite of the same opinion. 

•• Appeal dismissed. 


• NOTES. 

I In (1897) 19 All., 334: it was held. that there was neither acquiesconoo nor waiver where 
the pre>emptor as such offered to take the property by paying the sale-price with a view to 
avoid litigation.] 


[ 8 All. 277 ] 

The 27th April, 1886, 

Present : 

Mr. Justice Brodhurst and Mr. Justice Tyrrell. 

Zainab Begam Plaintiff 

versus 

Manawar Flusain Khan and another Defendants.* 

Civil Procedure Code, ss, 556, 558 — Non-atteridance of appellant at hearing of 
appeal — Dismissal of appeal on ike merits — Application for re- admission. 

In an appeal before an Appellate Court, the appdlant did not attend in person or by 
pleader, and the Court, instead of diimiasing the appeal for default, tried and dismissed it 
upon the merits. Subsequently, the appellant applied to the Court, under s. 558 ot the Civil 
Procedure Code, to re admit the appeal, explaining her absence [278] when the appeal was 
called on for hearing. The Court rejected -the application, on the ground that the appeal 
had been decided on the merits, and reasons had been recorded for its dismissal which there 
were no apparent grounds for setting aside. 

that the Court should have dismissed the appeal for default, and it was illegal to 
try it on the merits, and the judgment was consequonily a nullity, the existence of which 
was no bar to the re-admission of the appeal. 

This was a first appeal from an order passed by tlie Subordinate Judge of 
Moradabad, under s. 558 of the Civil Procedure Code, refusing to re-aditiit an 
appeal. The appellant, Musarnmat Zauiab, was plaintiff in the suit which 
was dismissed by the Court of First Instance (Munsif of Amroha). She 
appealed from the Munsif’s decree to the District Judge of Moradabad, who 
transferred the appeal to the Subordinate Judge. Tlie appellant failed to 
appear either on the day fixed by the Subordinate Judge for the hearing of the 
appeal, or on the subsequent days to w'.nch the hearing was adjourned, [nstead, 
however, of dismissing the appeal for default under s. 556 of the Civil 
Procedure Code, the Subordinate Judge tried it and dismissed it upon the 
merits. Subsequently the appellant applied to the Subordinate Judge, under 
8. 568, to re-admit the appeal, explaining her absence when tlie appeal was 
called on for hearing. This application the Subordinate Judge rejected, on the 
ground that the appeal had been decided on the merits, and reasons had been 
recorded for its dismissal which theie were no appar^mt grounds for setting aside. 

* First Appeal No.*39 of 1886. from an order of Maulvi Zain-ul-Abdin, Subordinate 
Judge of Moradabad, dated the 19th September 1885. 
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On this appeal ifc was contended for the appellant that the Subordinate- 
fTudge was not; justified in rejecting her application, without inquiry into the 
truth or otherwise of the allegations made therein regarding the <$ause of her 
absence at the hearing of the appeal. 

fiabu Ratan Chand, for the Appellant. 

Mr. Ahdtd Majid ^ for the Respondents. ^ 

Brodhurst and Tyrrell, JJ, — The Subordinate Judge, as a first a'ppellata 
Court, had the appellant’s appeal before him. • On the day fixed for hearing, 
and on adjourned dates, the appellant did not attend in persoo or by pleader. 
The Subordinate Judge then liad but one legal course open to him — to diemisa 
the appeal in default (s. 556). It was illegal to try the appeal on the merits. 
L279J Tlie judgment given in this way is a nullity, and must be cancelled ; 
its ex stence therefore was and is no bar to the re-admission of the appellanr/s 
appeal (s. 55^), if it was not barred by limitation or otherwise inadmissible*. 
We must ai'ow this appeal, and direct the restoration to the file of the applica- 
tion for re-admission under s. 558 on the merits, the costs of this appeal being 
costs iu the cause. 

Appeal allowed. 


^OTKS 

[In the C. P. C. (190^*), O. 41, r. 17, the words, ‘ the Court may make an order that the 
appeal be ^i'tniiKced* ar« substiiuted for the words ‘ shall be diKmi&''ed’ in the previous Code,. 
See also (1912) 22 M. L. J., 284 at 296, 297 ; (1895) 15 A. W. N., 140 ; (1907) P. R,, 121. ] 

(SAIL 2791 

The 28th April, 1886. 

Present : 

Mr. Justice Straight, Offg. Chief Justice, and Mr. Justice Ttrbbli** 


Lai Singh and another Defendants 

versus 

Deo Narain Singh and others Plaintiffs.* 


Hindu Lav) — Joint Hindu family- -‘Alienation by father — Suit by sons 
to set aside alienation — Duty of sons to pay father's debts — Burden of proof. 

The rule enunciated by the Privy Couneil in Afuddun Thaknor v. Kanioo Lall, 14 B, L* 
R,, 187 : Tj. R., 1 Tnd. Ap., 333, and Suraj Bunsi Koerv. Sheo Persnd Singh, I. L. R., 3 Cal.^ 
148. “ that where joint ancestral property has passed out of a joint family, either under a 
conveyance executed by a father in consideration of an antecedent debt, or in order to raise 
money to pay off an antecedent debt, or under a sale in execution of a decree for the father's 
debt, his sons, by reason of their duty to pav their father’s debts, cannot recover that pro- 
perty, unless they show that the debts were contracted for immoral purposes to the knowledge 
of the vendee or mortgagee,” is limited to antecedent debt'<, t e., to debts contracted before the 
sale or mortg'»ge sought to beimpoiohed bv the sons ; and it does not cover cases in which a 
sum in ready money has been paid over to the father by the vendee or mortgagee. The 
authorities seem to come to this, that in those oases where a person buys ano'^stral estate, 
or takes a mortgage of it from the father, whom ho knows to have only a limit*»d interest iu 
it, for a sum of ready money paid down at rhe time of the trinsacHon, such person, in asuit^ 

• Second Appeal No. 286 of 1PR5. from a decree of E. B. Thornhill. Flsq., Oi^rict Tndge 
of lannpnr, dated the 30th January 1885, reversing a decree of Mahlvi Muhammad Nasir^ 
nl4ab Khan, Subotdinate Judge of J.aunpur, dated the 22nd December 1888. 
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sons to avoid it, mast establish that he made all reasonable and iair inquiry before 
effecting the sale or mortgage^ and that he was satisfied by such inquiry^ and believed, in 
paying his money, that it was required for the legal necessities of the joint family, in respect 
of which th^ father, as head and managing member, could deal with and bind the joint 

ancestral estate. 

The thrpe plaintiffs in this case were the sons of Rano Dihal, the first defendant, 
and om^the 3rd October 1883, when the suit was instituted, they were, so it 
was stated, aged respectively asjollows : — Deo Narain Singh, 23 ; Ram Naraio 
Singh, 18 v»^ars ^nd 2 nonnths ; Jagat Narain Singh, 15 yeara and 2 monihs. 
On the 1 2th December 1864, Deo Narain alone having been born, Ram 
[ 280 ] Dihal made a conditional sale of two annas out of a four annas ancesiral 
2emindari share in favour of one Naipal Singh for Rs 1,200. The consideration 
given by the conditional vendee was that he paid off some prior incumbrances 
created bv Ram Dihal, and also gave him a sum in cash. The two annas were 
to be held to he sold if the Rs. 1,200, were not re*paid by the 25il) June 1^77. 
On the 2Hth November 1871, Ram Narain Smgh and J^gat Nwram Smgh then 
having been born, Ram Dihal H(3ld to tlie other dt'fendanis in this suit the entire 
four annas share, the consideration being Rs. 1,200, left with the vendees to pay 
off the conditional s-ile of 1864, Rs. 232 due to tlie vendees under a mortgage, 
and Rs. 1,500 in cash. The plaintiffs sued to set aside this sale to the extent 
of three annas, upon the ground that it was made without legal necessity and 
Tfor immoral purposes, and that Ram Dihal had no power to sell the whole 
property. The defendants pleaded, among other matters, that they gave good 
considenition for the sale, and that, as regards the sum in cash handed over 
to Ram Dihal, it was taken for the necessary expenses of the family. The 
Court of First Instance (Subordinate Judge of Jaunpur), holding that the onus 
lav on the plaintiffs to prove that tlie sale was made for improper purposes, 
and that the money had been taken for necessary purposes of the family, 
dismissed the suit. On appeal by the plaintiffs the District Judge of Jaunpur, 
holding that it lay with the defendants to establish the necessity for the sale, 
reversed the first Court’s decree and decreed the claim of the plaintiffs. 

The defendants appealed to the High Court, contending that the District 
Judge was wrong in placing the burden of proof on them, and that it was for 
the plaintiffs to acquit themselves of their obligation under the Hindu law to 
pay their father’s debts, by showing that they were contracted for purposes 
which, under that law, were not binding upon them. 

Mr. T. Conlan, Munshi Ilanuman Prasad and Munshi Kashi Prasad, for 
the Appellants. 

Pandit Ajudhia Nath and Pandit Sundar Lai, for the Respondents. 

Straight, OffS C.J.. and Tyrrell, J. (After stating the facts, the judgment 
continued) : — It seems to us that the principle enun-[281]rMated hv thei# 
Lordships of the Privy Council in Surai Bunst Koer's, Case, I. L. R., 3 Cal., 148, 
as to the effect of an earlier decision of that tribunal in Mnddun Thakoor v. Kanloo 
Lall, 14 B.L. R., J87 : L, R., 1 Ind. Ap., 333, must be our guide in the present 
instance. It is as foil ‘ws “That where joint ancestral property has passed 
out of a joint family, either under a oonvevunce executed by a father in consi- 
deration of an antecedent debt, or in order to raise money to pay off an 
antecedent debt, or under a sale in execution of a decree for the father’s debt, 
his sons, by reason of their duty to pay their father’s debts, cannot recover that 
property, unless they show that the debts were contracted for immr ral pur- 
poses, and that the purchasers had notice that they were so contracted.” It 
will be seen from this passage that where an antecedent debt is the considera- 
tion for a sale by the father of the ancestral property, or it is charged by him 
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to raise money to pay ofi an antecedent debt, it rests with the sons to felhow 
that such debt was contracted for immoral purposes to the knowledge of tho 
vendee or mortgagee. Bub it is to be observed that this rule *is limited to 
antt^oedent debts, that is to say, debts contracted before the sale or mortgage 
sought to be impeached by the sons ; and it does not cover cases in which a Slim 
in ready money has been paid over to the father by the vendee or m »rtgage0. 
As we understand it, the distinction drawn by their Lordships is founded on 
the view that while in the one instance the vendee or mortgagee is not to ** be 
expected to know or to come prepared with proof of the antecedent economy 
and good conduct of the owner of an ancestral estate,” on the other hand« 
he may reasonably be expected to prove the circumstances of his own parti- 
cular loan” — Humoman Pershad !^anday*s Case, 6 Moo. I. A , 419 The 
authorities therefore seem to come to this, that in those cases where a person 
buys ancestral estate or takes a mortgage of it from the father, whom he knows 
to have only a limited interest in it, fora sum of ready money paid down at the 
time of the transaction, such person, in a suit bv the sons to avoid it, must esta- 
blish that he made all reasonable and fair inquiry before effecting the sale or 
mortgage, and that he was satisfied by such inquiry, and believed, in paying his 
money, that it was required fur the legal [282] necessities of the joint family* 
in respect of which the father, as head and managing member, could deal with 
and hind the joint ancestral estate. 

Adopting this rule and applying it to the present case, it is obvious that 
the Judge below in dealing with it did nob appreciate the distinction to be 
drawn as indicated above, and that his decision does nob meet the difiiculties of 
tlie position. It seems to us therefore that the proper course for us to adopt is 
to remind the following issues under s. 566 of the Code for determination : — 

1. As to the Rs. 1,200, and Rs. 232 antecedent debts, part of the consi- 
deration for the sale to the defendants, have the plaintiffs established tliafc 
those debts were contracted for immoral purposes, and that at the time the 
sale was ifnpeaohed the defendants had notice tliev were so contracted ? 

2. As to the Rs, 1,500 paid in cash to Ram Dilial by the defenda >t8, have 
they proved that they m ide reasonable and proper inquiries before handing it 
over, and that they did it believing it was required for the legal necessities of 
the joint family of which the plaintiffs were members, and that Ram Dilial, as 
inaniging member and head, required it for purpo-^es of the joint family ? 

The findings, when recorded, will be roturne i into this Court, with ten 
days for objections from a date to be fixed by the Registrar. 

NOTES. 

[ The Full Bench decision in (1909) 31 All., 176 draws a distinction in the matter of 
onus of proof in cases of alienation oC joint property by the father, according as it is supported 
%y justifying circumstances or not. The following were priivioa.s decisions on the .-lubject 
<1887) 9 All., 493; (1889) 9 A. W. N., 142; (1891) 13 All., 216; (1902) 4 Born. L. R., 587; 
<1903) 16 G. P. L. R., 169.] 


836 



lUTHAMMAD SAWM V. NABIAN BIBI *0. (l886i lX.R. 8 All. 288: 

♦ 

[BAU2B2] 

The SSth April, JS86. 

• Phesknt : 

•Mr. Justice IVTahmood and Mr. Justice Oldfield. 


Muhammad Salim Plaintiff 

verstis 

Nabian Bibi and others Defendants.* 


Civil Procedure Code, s. IS — Res judicata — D'mrmssal of suit under s. 10, cL it, 
Act VII of lh70 (Court Pees Act) — Dismissal of suit for misjoinder — 
lhsmissQ.1 of suit “ in itn present form” 

The purchaser of certain immoveable property in execution of a decree sued for posses- 
sion of the same. The suit wis dismissed in its present form ” (ha hnisiynt mnujudn), 
upon two grounds ; first, with reference to s. 10 of the Court Pees Act ( Vfl of 1870), that 
the suit was undervalued and the plaintiff htd failed to pay, within the time fixed, additional 
court-fees required by the C 'urt, and, secondly, for misjnmder. The purchsser subsequently 
brought a second suit. 

(2631 Retd, that the dismissal of the ft'rmer suit was not, under the circumstances, a 
decision within the meaning of s. 13 of the Civil Procedure Code such as could bar the second 
suit by wav of resjudteota. 

Per M4HMOOD, J.— The object of s. 10, and indeed of the whole of the Court-Fees Act, 
is to lay down rules for the collection of one form of taxition, and the rule that statutes 
which impose pecuniary burdens nr encroach upon, or qualify the rights of, the subject, must be 
strictly construed, applies with special force to such provisions of the Act as provide a penalty, 
whatever its nature may be. Section 10 is simply a penal clause to enforce the collection 
of the court fees, and dismissal of a suit under its provisions cinnot operate as res judicata, 

AlS'i per M^HMOOD, J — The condition in s. 13 of the Civil Procedure Code, that the 
former suit must have been “ heard and finally decided,” means that a former judgment 
proceeding wholly on a technical defect or irregularity, and not up >n the merits, is not a bar 
to a subsequent suit for the same cause of action. It is nit evt.ry decree or judgment v.hich 
will operate as res judicata, and every dismiss il of a suit d'^es not necessarily bar a fresh 
action. It is necessary also to show that there was a decision finally granting or withholding 
the relief sought. Ramnath Boy Chowdhry v. BJiaqbui MuhnpuUer, 3 W. R., Act X Rul. 
140 ; Shokhee Bewah v. Melidte Mundui, 11 W. R., 327 ; Dullahh Joqi v Naraynn Lnhhu, 
4 Bom. H. C. Rep., A. C., 110; Ruuqrav Ravji v. Stdhi Mahomed Ebrahim, I. L. R., 6 
Bom., 4B‘2 ; Fateh Singh v. Lnchmi Kooer, 13 B. L. R., Ap,, 37 ; Roghoonath Mundui v, 
Jugqut Bundkoo Bose, I. L. R , 7 Cal,, 2U, and Saikappa Chetiiv. Rani Kulandapuri 
Nachiyar, 8 Mad., H. C. Rep., 84 referred to. 

Also per MAHMOOD, J.— The words ba haisiynt maujuda must be taken as amounting 
to a permission to the plaintiff to bring a fresh suit, within the meaning of s. 373 of the 
Civil Procedure Code, and could only mean that the Judge using them in his decree bad nev 
intention to decide the case finally, so as to b\r the adjulication upon tho merits of the 
rights of the parties in a future htigition between them The procedure provided by chapter 
XXII of the Code is not the only manner in which a plaintiff can come into Court for the 
second time to ask for adjudication upon the merits of his rights, which were not adjudicated 
upon on the former occasion owing to some technical defect which proved fatal to the former 
suit. Oanesh Rni^v. Kalha Prasad, I. L. R., 6 All., 595, dissented from, Watson v. The 
CollectffTof Rajshahye, 13 Moo. I. A., 160, and Saliq Ram v. Tirhhawan, Weekly Notes, 
1886, p. 171, referred to. 

, •Second Appeal No. 1866 of 1885, from a decree of J, M 0. Sieinbelt, Esq., District 
Judge of Assamgarh, drfted the 2nd June 1886, confirming a decree of Maulvi Ahmad -ullah. 
Subordinate Judge of Azamgarh, dated the 23rd December 1884. 


837 



Ail. 281 . " ' MUHAMMAD SAipiW't?., 'V ; ' • 

The facts of this case are stated in the judgment of MaHMOOD, J* 

Mr. C» H. Uili and Mr. ^hdnl Mapdf for the Appellant. 

M »ulvi Mehdi Hasan and Lala Jokhu Lai, for the Respondents. 

Mahmood, J. — I accept the argument addressed to us by "Mr. Abdul 
Majid o 1 behalf of the appellant, an(J I W(>uld decree this appeal^ and, setting 
aside the deci-i >ns of both r.he lower Courts, remand the case to theO ‘Uiti of F rst 
Instance for trial on the [ 284 ] merits. I will state niy reasons for oaf^ning to 
this conclusion. Tfie facts of the case, so tar as they are necessary for the 
disposal of this appeal, are these « 

Muhaminai Silim, the nl lintiff-anpdlanb, purchased the property in suit 
from Mu-ia nmib Nahian, under a dee I of sale executed on the 4th S jptemher 
3871 ; bull b^inJt probihly unable to secure poisessitin of the property, he 
brought a suit agiinst the ve 'dor and oth:jrs, who are includ<-d as defendants 
in this su t. Oil the 9 -h November 1S72, that suit was dismissed on the 
ground of misi under, and also because the suit was under-valued, and the 
plaintiff had failed to pav, within the time bxed, additional court-fees teqiiired 
by the 0 -urt. In the or ler of dismissal t lere no refereuci to s. 10 d the 
Court-Fees Act (VII of 1870). Tne words used are: — “The claim of tlie 
plaintilf in it-i p ‘ese it form is dismissed with costs;'* and 1 think tlie le uned 
pleader for the reso indent has rig'itlv ar4u id toat the order mu-it be taken to 
have been passed under the sicbiou above msnbione l, Fiorn this order an 
irregular sort of miscelianeous appeal was preferred by the pliinti|r, but the 
appeal was dis n'ssed on the l‘2tb Aoril 1S73, wlien that licigardon terminated. 
Ma bers stood thus untd the 9bh September 1884. whm the pie-ienb suit was 
instituted by the same plaintiff, in respect of the same propertv, agiinst tlie 
same defend mts, and practically with the same object as tdie former suit. The 
suit lias be m resisted by tlie dofen lauts, wlio, rnter alia, pleided that the suit 
was birred limine, and in support of this plea they reli d mainly upon the 
rule of res ludif^ata is e lunciated in s. 13 of tlie C vd Procidure Code. The 
pl(»a has b sen accepte 1 bv both the lower Courts, and they have concurred in 
dismi-^smg the suit without going into the merits. 

The learned counsel for the appellant contests this view of the law in the 
argument which he has addres-iod to us, and he contend*^, that there has been no 
red adjiidication of the rights of the parties, and therefore neither the plea of res 
judicata nor any oth -r plea in bar of the actio i applies to the case. 1 accept this 
contention. It is a fu idamental rule of law that where there is a right there is a 
remedy — uhi jus ibf> remedinm ; and the operation of this maxim cannot be 
defeated, unless the plaintiff lias already had his remedy, or [283 J the remedy is 
barred by some clear and positive rule of law. Hrire the plaintiff asserts that 
by hi8 purchase of the 4th September 1871, he has become the owner ot the 
prope ty f »r wh'oh he sues, and if this assertion is true, he has lii8y«5, and is 
entitle I lo his remedy, which, of c mrse, cannot be granted without a proper 
adjudicai ion of the merits of his title. There has clearlv been no such adjudica- 
tion in tnis case, an I indeed the learned pleader for the respondents virtually 
concedes that the judgmeabs of the lower Courts can be supported only upon 
the ground .d the application of s 13 of the Civil Procedure Code to this suit, 
though he has also attempted to rely upon other provisions of the law, and 
especially upon cl. ii of s. lO of the Couit-Pees Act, and contends that the 
expresdon in the Munsif’s ortier that the suit was dhmi^^ed ha haisiy at 
manjuda** that is, in tlie form in which it was brought, will not prevent the 
operation of the plea of res judicata, 

lo seems to me that much misapprehension prevails in the Mufassal in 
regard to pleas wiiicb bar an action in limine, and I may take this opportunity: 
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of expressing my views upon the subject as briefly as I can, especially as 
they will dispose of the whole argument pressed upon us by the learned pleader 
for the respondents. The rule that no one ought to be harassed twice, if it be 
clear to the Court that it is for one and the same cause — nemo dt*betbi^vexari^ 
si constat cunce quod nC pro tind eddem causd — is only a rule of adjective 
law or procedure which operates as a qual flcaiion or limitation of the maxim 
ubi ju^ remedtum, which I have already quoted. Tlie maxim is the b.isis of 
the ruleot rea judicata^ which was so lully considered in the celebrated cnse of 
the UucheHS of Kington, 2 vSmifcf/s L. 0.. 8th el . p. 784, by Sir William Db 
GBKY, C.J., w'^io delivered tfie unanimous judgment of the learneii Judges 
in that case. Tlie rule explained there has never been materially al eied.and 
I look upon s 13 of our own Civil Procedure Code as a reproduction of tlie old 
rule ol law. Now the argument of the learned pleader lor tlie respondenis has 
left the imprebsiou upon my mind that he contended that the mere dismissal 
of a suit will, because it is a decree, operate ns res judicata. Tins is not so. 
Judgments, orders or decrees which operate in bar ol the action liave been 
pi'ovided lor by s. 40 of the Evidence Act U of 1872). wdiich makes [2863 them 
relevant and thus admissible in evidence. But that section comprelierids 
a vast c ass (d such procet dings whicli cannot be c<mf- >undod with the rule of res 
judtcatn, F r instance, we have in the Civil Pt ocedure Code itself tl»o provisions 
in 88. 43, 103, 2 14, 310, 371, 373, which, though barring an aeiion tn limine, 
-must not he confounded with the rule <il res mdicuta as enunciated in s. 13 of 
the Code, On ilie other hand, it is not every dismiss il, though incoiporated 
in a decree, that will operate in b.ir of a second ac ion ; ami illusi rations of 
this are lo be found in s?-, 99 and 99.4 of the Code itself, which permit a fresh 
suit in exj re-8 terms, 1 have said all this in order to show that it is not 
every decree or judgment which will operate as res ;/dr/^cu^a, and that every 
di&diissal of a suit does not nec ssiiily bar a Iresh action. 

Now ihe question is whetfier the dismissal of the plaintifl's former suit 
under s. 10 of the Court-Fees Act can bo legarded as res judicata barring the 
present acLion, Tne next question is, whether the dismissal of a suit for 
misj .inder would have any such ettVet ; and lastly, liie question is whether the 
dismis-al of tlie suit** ba haisiyat maujuda. ” that is, in the form in winch it 
was brought, which occurs in the Mnnsil’s order in the ff)rraer suit dated 
the9ih November 1872, has any heaiingupon the question, [ h.ive enumerated 
these points heciuse tliey distiocUv arise from the contention of the learned 
pleader for tlie re-p indents, and I will deal with them seriatim. 

First, then, I have no doubt whatsoever that the dismissal of a suit under 
cl, ii, s. 10 of the Court-Fees Act can nevt-r operate as res judicata so as to bar 
a fresh aciion, where the plaintiff has valu(‘d his claim rightly and has paid 
adequate Court*fees. Tne section begins by laving down iherulo that if a suit 
has not been properly valued, “ihe C* urt shsll require the plaintiff to pay so 
much addiiionnl fee as would hMve been pH\ahle had the said mai kei -value or 
not profits heen rightly estimated.” And then conies cl. ii, with which we are 
concerned : — “In such case tiie suit shnll besteyed until the addiiional fee is 
paid If the additional fee is not paid within such time as the Couit shall 
fix, the suit shall he dismissed. ” Now what I wish to ,say in the first 
place is that tlie object of these provision**, as indeed of the whole I 287] Act, 
is to lay d*>wn rules for the collection of one form of taxation, and this I regard 
to be the scape of the enactment, though it contains no preamble at all : and 
I hold it as a fundimentai rule of construction that statutes which impose 
pecuniary burdens, or encroach, upon the rights of the subject, nr qualify those 
rights must be construed strictly. The rule applies with especial force to such 
provisions as provide a penalty, whatever it nature may be. These rules which 
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are apulied bv Courts ot Justice in England to Acts of Parliament are too well 
recognised to require at>y cibaMon of authorities, and I hold that they are in the 
main applicable to the interpretation of the enactments of the Indian I^g'sla- 
ture This being so, I am ot opinion that the dismissal of a suit under s. 10 of 
the Court Fees Act is intended lo be simply a penal clause toeiIf->rce the 
collection of the Couit lees, and that if such dismissal is sought to operate as 
a plea barring a fresh action tn limine as res judicata, we must louli; 
elsewhere in the statute-book. The. learned pleader for the resiSondent 
points to 8. 13 of the Oivii Proeeduie Ci*de in support ol his conten- 
tion. But the rule there laid down expressly renders 'its application 
suliject to the all-important condition that the former suit ‘‘ has been heird 
and finally decided." Now. it is not necessary for me to enter into an 
elaborate explanation as to what these w< rds mepn, lor, as far back as 18o5, 
two learned .lud^es of the Calcutta High Court, in liamnotk Boy thowdhry v. 
lihaahnt Mohapuiter, 3 W. R.. Act X. Rul. 140. laid down the rule that a 
former judgment pioeeed tig wholly on technical defect or irregularity, and not 
upon the merits, is not a bar to a subsequent suit for the same cause of action. 
Again another Bench of the same Gouit. in S/iokhee liewah v. Mehdee Mnndul, 
If W* R., 3'.47i held that a suit on the same cause of action, and between the 

same parties as a former suit which was summarily dismissed w ithout being 

tried on its merits, is not one on a cause of action which has been heard and 
determined hy a Court of competent jurisdiction in a former suit,” and that 
the latter suit would therefore not be haired To come closer to the pomt now 
before us, we have the judgment of COUCH, C. in Dnllabli Jogt v. Narayan 
Lakhii 4 Bom., H. C. Rep., A. 0.. 110, where the suit had been dismissed on 
the ground of improper valuation, and where it was [288] held that suoli dis- 
missal would not operate as res jin I icata, he.rnng a subsequent suit. It is 
true that these rulings were passed before either the present Civil Procedure 
Code or the Court-Fees Act existed ; but I h.dd that even under the present 
law they are applicable to cases like the nresent. Indeed the n«nb of 
Latham J in Bungrao Ra<h v. Sidhi Mahomed Ebrnhim, I. L R , 6 Bom., 
482 is a ’very recent authority, and tliere is much in the ratio decidendi there 
adopted which supports my view, though the exact point with which 1 am now 
dealing was not decided. Then as to the question of dismissal of the firmer 
suit on the ground ot misjoinder or mult fariousness, I need only cite Fateh 
Singh V Lachmi Kooer, 13 B. L. R.. Ap., 37. which is an authority for saying 
f at such a dismissal does not opera e res judicata I may also cite 
Boghoonath Mundul v. Juggnt Bundhoo Bose, I. L. R., 7 Cal., 214, in support of 

my only to deal with the third point upon which the 

argument on behalf of the respondent has proceeded It is true that '« 

OHM of Gatirsh Bai v.Kolka Prasad, I. L. R.. 5 All.. 595, two learned Judges of 
this Court held that the dismissal of the former suit in the form Ji'Was 
brought” did not amount to permission to sue again, conternplated by s. 373 of 
the Civil Procedure Code, and such dismissal must be regarded as a decision 
thereof in the sense of s. \3, Explanation III, and therefore as a bar to the 
fresh su t The words m the original decree in that case ap|war to have bean 
the same as here— i.e., the claim was dismissed ba haisiyat maujuda, 
end no doubt much would depend upon ihe interpretation of these words. 
With due deference to the learned Judges who decided tl^t oftse, I ccnie«8 I 
am unable to accept the view of tl.e law there enunciated. The report of the oa«e 
shows that the former suit had been dismissed on the ground that the plaintiff 
bad not filed hh certificate of sale with the plaint, that is to any, , 
teclmical irregularity yvilh reference to ihe rule contained m a. 69 of the Civil 
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Procedure Code. The suit had not been tried upon its. merits, and the Munsif 
took care to qualify his decree by dismissing the suit ba haistyat maujudd,*' 
which cannot, in my opinion, be dealt with as nugatory in interpreting that 
decree ; -and if proper effect is given to such words, they can have [289] only 
one meaning, namely, that the .] udge using them in his decree had no intention 
to decjide the case tinally, so as to bar the adjudication upon the merits of the 
right^of the parties in a future litigation between them. Whether such a 
qualified decree was right or ^yrong is another matter; but if it was wrong, it 
might have been a proper subject of complaint on the part of the defendant, 
against whom the suit was dismissed only as then brought, and he might pos- 
sibly have taken measures, either b^^ way of review or appeal, to make the 
decree final in the sense of the dismissal being upon the merits of the claim 
and not upon technical grounds of form ; and if he did not take such measures, 
the decree must be taken as it stands, unless indeed the circurnscances of the 
case showed that it was in reality a decree dismissing the suit after adjudica- 
tion of the rights of the parties. But it was not so ; and I cannot interpret 
such a decree as having the force of a final adjudication upon the merits of 
the issues raised between the parties, so as to operate as res judicata when a 
suit is instituted in proper form and the rights of the parties have to be adju- 
dicated upon. Further, I am not prepared to accept the view upon which the 
judgment of the learned Judges in the case cited seems to proceed, to the 
effect that the procedure provided by Chapter XXII of the Civil Procedure 
Code is the only manner in which a plaintiff* can come into Court for the second 
time to ask for adjudication upon the merits of his rights — merits which were 
not adjudicated upon on the former occasion owing to some technical defect 
which proved fatal to the former suit. Nor can I bold tliab Explanation Illoi 
8. 13, Civil Procedure Code, upon which the learned Judges in that case relied, 
would have any bearing upon a case such as the present. What really 
happened in this case was, that the Munsif in dismissing the suit “ ba hnisiyat 
maujuda — in the form in which it was brought — adopted a course long known 
to the Mufassal Courts in this country under the somewhat inaccurate name 
of non-snit ” — a state of things to wJiich the Lords of the Privy Council 
referred in Watson v. The Collector of Raj shaky e, 13 Moo. 1. A., 160, which is the 
leading case upon the subject, and in which the former suit was dismissed 
bv a decree which reserved to the plaintiff the right to bring a future suit. 
[290] Their Lordships, after stating 'the law as it then stood, made the 
following observations with reference to the reservation contained in the 
former decree: — 

“It has been argued that that decree, not liaving been appealed against 
by the respondents in the original suit, was, at all events, whether regularly 
or irregularly made, binding in the particular case, and that it was not competent 
to the High Court in this suit to question its propriety. Their Lordships are 
not disposed to take that view. Without laying down positively that in no case 
could such a reservation be properly made by a Judge in one of the Indian 
Courts, they think that it was open to tlie High Court, in a case in which the 
former decree had been pleaded as res 'tndicata, and which all the circumstances 
under which it was made v/ere before tit a Court, to consider the propriety of 
the reservation, and they entirely agree with the Judges of the High Court in 
thinking that,^ admitting that the Judge of the lower Court had in any case 
such a discretion as was exercised in making the reservation in question, that 
discretion was improperly exercised in the particular case.” 

These observations leave no doubt in my mind that we can in this litiga- 
ation examine the decree of the 9bh November 1872, in order to satisfy ourselves 
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as to whether that decree can be properly pleaded as res judicata barring 
the present suit. But, as I have already said, that decree disposed of the suit 
upon tlie ground of purely technical defects, which in a just juridical sense can- 
not be regarded as a final adjudication upon the rights of the parties, so as to 
furnish a basis for application of the plea known in the Boman law under the 
name of exceptio rei judicatcs, which is the foundation of the rule incorporated in 
8. 13 of our own Civil Procedure Code. And interpreting that section I do, 
I adopt the language used by the learned Judges of Madras High Court in 
Saikappa Ohettt v Rani Kulandapuri Nachiyar, 3 Mad., H. C. R,ep., 84, when I 
say that to conclude a plaintiff by a plea of res judicata^ it is not sufficient to 
show that there was a former suit between the same parties, for the same 
matter, upon the same cause of action. It is necessary also to show that there 
was a decision finally granting or withholding the relief sought. Res judicata 
dicitur qua finem [291] controversiarum pronuntmtione jtidicis accepit, quod 
vel condemnatione vet absolutione contingit (Dig. XLIl, Tit. I, Sect. 1). The 
case of Ganesh Bai v. Kalka Prasad, I. L. R , 5 AIL, 695, already referred to, 
ignores this fundamental principle of law ; and this is not the first occasion upon 
which my learned brother OLDFIELD and myself have expressed our dissent 
from that ruling, and we did so before in a case ISabg Ram v. Tirbhawan, Weekly 
Notes, 1885, p. 171] , in which the point for determination was very similar to 
this case. 

For these reasons my order in the case is that this appeal be decreed, that 
the decrees of both the lower Courts be set aside, and that the case be remanded 
to the Court of First Instance under s. 662, Civil Procedure Code, for trial upon 
the merits. Costs to abide the result. 

Oldfield, J.-I concur in the order of remand. 

Case remanded, 

NOTES. 

tin (1903) 9 O.W.N., 679 the default occurred after evidence was gone into, though 
before it was closed, and it was held that the dismissal had the effect of res judicata.l 
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FULL BENCH. 

The 3rd May, ]686. 

Present : 

Mb. Justice Straight, Offg. Chief Justice, Mr. Justice Oldfield, 
Mr. Justice Brodhurst and Mr. Justice Tyrrell. 


Queen -Empress 
versus 
Mad ho. 


Prosecution^ withdrawal from — Government Pleader — Public Prosecutor — 
Criminal Procedure Code, s, 494. 

Held by the Full Bench that a person appointed by tbo Magistrate of the District 
under s# of the Criminal Procedure Code, to be Public Prosecutor fox the purpose of 
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« 

a {particular case tried in tbc Court of Seesion has not the power of a Public Prosecutor 
with regard to withdrawal from prosecution under s. 494, 

This was a reference to the Fall Bench. The point of law referred is stated 
in the order of BRODHqttST, J., by whom the reference was made. 

BrODHURST, J. — I called for the record of this case on perusal of the 
Sessions statement of the District of Cawnpore for the month of December 1885. 

E 2933 Madho Brahman was committed for trial on a charge of murder. 
After the witnesses for the prosecution had been heard, the Sessions Judge 
recorded the following note and order: — “The Government Pleader, with the 
consent of the Court, withdraws from the prosecution, under s. 494, Criminal 
Procedure Code. Accordingly Madho is acquitted of murder under s. 302, Indian 
Penal Code.” The Government Pleader had apparently been appointed by the 
Magistrate of the Disti ict, under the 2Qd paragraph of s. 492 of the Criminal 
Procedure Code, to be Public Prosecutor merely for the purpose of this case, 
and as he had not been appointed to be a Public Prosecutor “ by the Governor- 
General in Council or the Local Government,” he was not, in my opinion, 
competent, even with the consent of the Court, to withdraw from the 
prosecution, and the acquittal of Madho Brahman was, I think, under the 
circumstances stated, illegal. 

There is, however, a passage in a judgment of a Bench of this Court in the 
.case of Empress v. R imanand, Weekly Notes, 1883, p. 199, which seems to 
support the order of tlie Sessions Judge. The observations referred to were 
probably made in the absence of any discussion on that particular point, and 
it may have been supposed that, as in Bengal, so in these Provinces, all Govern- 
ment Pleaders had been appointed to be ex-officio Public Prosecutors ; but as 
the judgment has been reported, and as the matter is one of very considerable 
importance, I refer the case for orders to the Full Bench. 

Tlie following opinion was given by the Full Bench : — 

Straight, Offg. G.J. and Oldfield, Brodhurst, and Tyrrell. JJ.— We 
assume, for the purpose of answering this reference, that there was a withdrawal 
of the case ; and we desire only to say that we are satisfied that the person 
charged with the prosecution had not the power of a Public Prosecutor, with 
regard to withdrawal, under s. 494 of the Criminal Procedure Code. 
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QUEBN-BM1?BESS V, 

[298] CEIMINAL REVISIONAL. 


The 4th May, 1886. 

Present : 

Mr Justice Oldfield. 


Queen-Empress 

versus 

Janki Prasad and others. 


Act XLV of 1860 {Penal Code), ss. Off 363 — Warrant of arrest in execution of 
a decree only initialled by proper officer —Civil Procedure Code, ss. 2, 251 — 

“ Signed'* — Right of private defence. 

A warrant issued for the arrest of a debtor under the provisions of s. 251 of the Civil 
Procedure Code, was initiHll<3d by the Mu n sari m of the Court, sealed with the seal of the 
Court, and delivered to the proper officer for execution. The debtor forcibly resisted the 
officer, and was tried and convicted, under s. 353 of the Penal Code, of assaulting a public 
servant in the execution of his duty as such. In revision, it was contended, with reference 
to the requirements of s. 251 of the Civil Procedure Code, that the warrant of arrest, 
having been initialled only, was bad and the officer could not legally execute it, and conse- 
quently no offence under s. 358 of the Penal Code had been committed. 

Held that this contention could nob be allowed, and, although it was proper that the 
person signing a warrant should write his name in full, it could nob bo said that because the 
signature ,^waB confined to the initials of the name, it was not the duty of the officer to 
execute the warrant. 

Held also, with reference to s. 99* of the Penal Code, that the act of the accused did not 
cease to be an offence on the ground that it was done in the exorcise of the right of private 
defence. 

This was an application for revision of an order of Hakim Muhammad Amjad 
Ali, Magistrate of the first class, dated the 26bh January 1886, which order had 
been affirmed by the Sessions Judge of Benares, Mr. C. Donovan, on appeal. 

The applicants, Janki and five other persons, were convicted by the Magis- 
trate of an offence under s. 353 of the Indian Penal Code. It appeared that 


* tSec. 99 : — First . — Tuerc is no right ot private defence against an act which does not 
. , t u .L reasonably cause the apprehension of death or of grievous hurt. 

Acts against which there attempted to be done, by a public servant acting in 

isnorrghtof priva e e enco. ggg^ faith under colour of bis office, though that act may not 
be strictly justifiable by law. 

Second , — There is no right of private defence against an act which does not reasonably cause 
the apprehension of death or of grievous hurt, if done, or attempted to be done, by the 
direction of a public servant acting m good faith under colour of his office, though that 
direction may not be strictly justifiable by law. 

Third . — There is no right of private defence in cases in which, there is time to have 
recourse to the protection of the public authorities. 

Fourth.— The right of private defence in no case extends to 
Extent to wnicntnengnc inflicting of more harm than it is necessary to inflict for 

may be exercise . purpose of defence. 

Explanation 1. — A person is not deprived of the right of private defence against an act 
done, or attempted to be done, by a public servant as such, unless he kno\9s, or has reason 
to believe, that the person doing the act is such public servant. 

Expla^iation 2.— -A person is not deprived of the right of private defence against an act 
done, or attempted to be done, by the direction of a public servant, unless he knows or has 
reason to believe, that the person doing the act is acting by such direction, or unless such 
person states the authority under which he acts, or if he has authority iu writing, unless he 
produces suoh authority if demanded . ] 
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a warrant for the arrest of Janki in execution of a decree bad been delivered by 
the Munsarim of the Court executing the decree to a process-server of the 
Court called Imam Bakhsh, This warrant was not signed by the Munsarim, 
but only initialled by hirq. When Imam Bakhsh proceeded to execute the 
warrant, he was assaulted by Janki and the other applicants, his friends. 

It was contended for the applicants that the arrest was illegal, the warrant 
not being signed as required by s. 251 of the Civil Procedure Code, and there- 
fore the resistance to the arrest.did not constitute an offence under s. 353 of 
the Indian Penal Code. 

[ 294 ] Mr. W. M. Colvin^ for the Applicants. 

The Oovcvnynent Pleader (Munshi Pam Prasad)^ for the Crown. 

Oldfield, J . — Tliis is an application for revision of a conviction under 
8. 353, Indian Penal Code, foi^ assaulting a public servant in executing a warrant 
of arrest. The warrant was issued for the arrest of a debtor under the provi- 
sions of s. 251, Civil Procedure Code. It was signed with the initials of the 
Munsarim of the Court, sealed with the seal of the Court, and delivered to the 
proper ofl&cer for execution, who was the officer resisted. 

It cannot he disputed that the warrant fulfilled the requirements of s. 251, 
except in one particular, to which exception is taken, namely, that it was 
signed with the Munsarim’s initials and not his full name, and it is contended 
that the warrant was, in consequence, bad, and the officer could not legally 
execute it, and consequently there was no offence committed under s. 353. 

1 cannot allow this contention. Section 251 directs that the warrant shall 
be signed hy the Judge or sucli officer as the Court appoints in this behalf. 
Section 2, referring to the word “ signed,” is to this effect : — “ ‘ Signed’ includes 
marked, when the person making the mark is unable to sign his name ; it also 
includes stamped with the name of the person referred to.” This paragraph is 
not very explicit ; but assuming it means that the person signing should, if able 
to write, write his name in full — and certainly it is proper that this should be 
done in the case of a warrant — I do not hold that because the signature 
on the warrant is confined to the initials of the name, it was not the duty of 
the officer to execute it, — and referring to s. 353 of the Penal Code under which 
the conviction has been made, that is really the question here, — and whether 
the warrant was such a warrant as it was the duty of the officer receiving it 
to execute. 

I think it was. It was in all other respects inform, and in the particular 
of the signature it bore w’hat was intended to be the signature of the proper 
officer, and it boro the seal of the Court, and it was delivered to the proper 
officer to execute, who received it from the officer authorized to issue the warrant 
as the warrant of the Court, and I think it became the duty of the officer to whom 
[ 295 ] it was delivered to execute it. He would in fact have failed in his duty 
in nob executing it ; and any resistance to him will be resistance to a public 
servant in the execution of his duty as such. The officer was acting under 
s. 363 of the Indian Penal Code, in good faith, under colour of his office. 1 may 
notice as bearing on the question that the act of the accused does not cease to 
be an offence on the ground that the act was done in the exercise of the right 
of private defence, as there is no such right under s. 99, Indian Penal Code, 
against an act done or attempted to be done by a public servant acting in good 
faith under colour of his office, though that act may not be stiictly justifiable 
by law. Looking to the facts of the case, I am of opinion that the option of 
a fine may be given, and I alter the sentence in each case to a fine of Rs. 10, 
or rigorous imprisonment for one month. 


Convict ion affirmed. 
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APPELLATE CIVIL. 


The 4th May, 1886. 

Present : 

Mr. Justice Straight, Offg. Chief Justice, and Mr. Justice Tyrrell. 


Nura Bibi Plaintiff 

versus 

Jagat Narain and others Defendants.’^ 


Mortgage — Joint mortgage— Redemption by one mortgagor — Suit by other 
mortgagor for his share — Suit for redemption — Act IV of 1882 
{Transfer of Property Act), ss. 95, 100 — Limitation — Act XV 
of 1877 {Limitation Act), sch ii, Nos. 134,148 — 

Burden of proof. 

K and J jointly mortgaged 36 sahama or shares of an estate to C, giving him possession. 
C transferred his rights as mortgagee to T and M. Tn execution of a decree for money 
against K held by M, K's rights and interests in the mortgaged property wore sold, and 
were purchased by P, whose heirs paid the entire mortgage-debt. B, an heir of J, sued the 
heirs of P, to recover from them possession of Ts sahams in the mortg.iged property, on 
payment of a proportionate amount of the mortgage-money paid by P. The plaintiff 
alleged that the mortgage to C had beon made forty years before suit. The defendants con- 
tended that a much longer period had expired since the date of the mortgage, that forty* 
one years bad elapsed since C transferred his rights as mortgagee, that they had redeemed 
the property twenty-one years ago and had been since its redemption in proprietary and 
adverse possession of the sahams in suit, and that the suit was barred by limitation. Neither 
party was aware of the date of the mortgage, and neither adduced any proof on the point. 

t296] I/eld, applying the oouitable principle adopted in ss. 95 T and 100 of the Transfer 
of Property Act fIV of 1882), that the owner of a portion of a mortgaged estate which has 
been redeemed by bis oo-mortgagor, has the right to redeem such portion from his co-mort- 
gagor, and a suit brought for that purpose would be in the nature of a suit for redemption, 
and would naturally fall within the definition of No. 148, sch. ii of the Limitation Aot 
(XV of 1877), and it was not possible for one of two mortgagors, redeeming the whole mort- 
gaged property behind the back of the other, to change the position of that other to sums* 
thing less than that of a mortgagor, or to abridge the period of limitation within which he 
ought to come in to redeem. 


* Second Appeal No. 1098 of 1885, from a decree of F. E. Elliot, Esq., District Judge 
of Allahabad, dated the 2dth June 1885, reversing a decree of Bai Pandit Indat Narain* 
Munsif of Allahabad!, dated the 2nd January 1885. 

t[8ec. 95. — Where one of several mortgagors redeems the mortgaged property and obtaina 
Charge of one of several thereof, be has a charge on the share of each of the 


oo-mortgagors who redeems. 


other co-mortgagors in the pr _ 
expenses properly inoumd in so 
poiseseion.j - - 


:or his proportion of the 
ling and obtaining 
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Held, therefore, that No. 148 and not No. 134 of soh. ii of the Limitation Act waa 
applicable to the suit. 

I7mrunms3ai,v. Muhammad Yar Khan, I. L. B., 3 All., 24. distinguished. Pancham 
Singh v. AH Ahmad, I. L. R., 4 AIL. 68. referred to. 

Held also that the defendants being admittedly in possession, though tbe existence of a 
mortgage as the origin of their possession was conceded by them, it lay upon the plaintifi to 
g\ve prxma^facie proof of the subsistence of that mortgige at the date of suit, but that assum- 
ing that notice was given to the defendants by the plaintid to produce the mortgage-deed, 
and that they failed to do so, very slig&t evidence would have been sufficient to satisfy the 
obligation which la/on the plaintifl. Kishan Dutt Ram v. Nar^ndar Bahadoor Singh, L. R. 
8. Ind. Ap.. 85. referred to. 

The facta of this case were as follows : — Two Muhammadan ladies, named 
Khubau Bibi and Jan Bihi,* owned respectively 31 sabams or shares and 6 
sahams or shares of a certain estate. They jointly mortgaged the 36 shares to 
one Cbitu, giving him possession. Chitu transferred his rights as mortgagee 
to persons called Teja Bibi and Makhdum Bakhsh. Makhdum Bakhsh held a 
decree for money against Khuban Bibi, and he caused her rights and interests 
in the property to be put up for sale in execution of that decree, and the same 
were purchased by one PannaLal, whose heirs paid the mortgage-debt. The 
plaintiff in this case was the heir of Ramzan, one of the heirs of Jan Bibi. 
She claimed to recover from the heirs of Panna Lai possession of Jan Bibi’s 
S'sahams, on payment of a proportionate amount of the mortgage-money paid 
by Panna Lai. 

The plaintiff alleged that the mortgage to Ohicu had been made forty 
years before suit. 

The defendants set up as a defence that a much longer period than forty 
years had expired since the date of the mortgage; that [297] forty-one 
years had passed since Ohitu had transferred his right as mortgagee ; that they 
had redeemed the mortgage 21 years ago, and had been since its redemption 
in proprietary and adverse possession of the shares in suit; and that the suit 
was barred bv limitation. 


♦ I Art. 148 


Description of suit. | 

1 

Period of 
limitation. 

1 

Time from which period begins 
to run. 

Against a mortgagee to redeem! 
or to recover possession of immove- 
able property mortgaged. 

Sixty years ...| 

When the right to redeem or to 
recover possession accrues. 

Provided that all claims to redeem, 
arising under instruments of mortgage 
of immoveable property situate in 
British Burma, which have been 
executed before the first day of May 
1863, shall be governed by the rules 
of limitation in force in that province 
immediately before the same day.] 

tfArt. 134:- 

To recover possession of immove-i 
able property conveyed or bequeathed, 
in trust, or mortgaged and after- 
wards purchased from the trustee, 
or mortgagee for a valuable con- 
sideration. 

1 Twelve years ... 

i 

The date of the purchase.] 
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The Court of First Instance (Munsif of Allahabad) gave the plaintiff a 
decree, applying No. 143, sch. ii of the Limitation Act, and holding as follows 
on the question of limitation : — 

** The plea of limitation which has been set up is, in the opipion of the 
Court, untenable. To render a claim barred by lirnitation it is necessary that 
full sixty years should elapse after the expiry of the term of the mortgage. 
The defendants do not know when the mortgage was originally made’tp Chitu. 
The plaintiff also is unaware of this. The burden of proving that sixty years 
have elapsed, however, rests with the defendants ; but they have failed to 
adduce any proof and therefore the plea set up by them fails. The burden of 
proof is thrown on the defendants for two reasons— (i) because they affirm a 
fact which the plaintiff denies, and (ii) because the burden of proof rests with 
the party which would bo the loser if no evidence were given by either party. 
The law takes great care that mortgaged property should not pass from the 
hands of the original owners to the hands of strangers. The defendants try 
to create their proprietary title in the property, and therefore the burden of 
proof should be thrown on them." 

The defendants appealed, contending that the suit was governed by 
No, 134, and not No. 148, of the Limitation Act ; and that the burden of proof 
as to limitation was on the plaintiff, and not on them. 

The Lower Appellate Court (District Judge of Allahabad) held on these 
points as follows ; — 

“ With regard to the first of these two contentions, the appellants seek to 
show that art. 148 applies only to an original mortgagee, and not to others to 
whom a mortgage has been transferred, and that as the defendants-appellarits, 
if not, as they assert, proprietors, must be held to have purchased the mort- 
gage from the [298j mortgagees, the case comes under art. 134, and is governed 
by the twelve years’ period of limitation. No authority has been cited in 
support of this contention, and I am unable to see that the plaintiff-respond- 
ent is other than the owner of an equity of redomption, suing a mortgagee to 
redeem or recover possession of immoveable property, or that the circumstances, 
as stated above, deprive the plaintiff-respondent of the longer period of limi- 
tation prescribed by art. 148. 

“But on the second point I hold the lower Court’s finding to have been 
mistaken. The onus lies on the plaintiff, and not on the defendants-appellants. 
I quite concur in the finding that the defendants cannot be said to have had 
proprietary possession. Tliey purchased the equity of redemption of Khuban’s 
shares only, not of those of Jan Bibi’s ; and the fact that the mortgage was 
executed jointly by Khuban and Jan, and that the appellants paid off the whole, 
does not seem to give them any better position than that of mortgagees in 
respect of Jan Bibi's shares. They acquired in those shares the right of the 
mortgagee and nothing more. 

" But it is clearly the duty of the plaintiff to prove that the suit has 
been instituted within sixty years of the time when the right to redeem accrued. 
Her suit is possible only under art. 148, and she has therefore come into Court 
on the averment implied in its conditions: neither the fact that the averment 
is challenged by the defendants, or that they admit a mortgage, seems to me to 
shift the burden on to them. 

“ The point was nob made the subject of a clear issue by the lower Court, 
though considered in its decision and presumably argued before it. The plain- 
tiff-respondent’s pleader has been offered, and hasdeclined, further opportunity 
of adducing proof. It is apparent that the plaintiff -respondent is in fact unable to 
give such proof. She stated in her plaint that the original mortgage took place 
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forty years ago, but the ilefendanta- appellants have proved that forty-one years 
have elapsed since the transfer by Chita, the original mortgagee, bo Teja Bibi 
and Makhdum Bakhsh. 

“ Utider these oircumstanoea, I am of opinion that the plaintiff-respon- 
dent's suit must fail." 

[MQ] The plaintiflf appealed to the High Court. 

Pandit Sundar Lai, for the Appellant. 

Babu Jogi^dro Nath Chaudhri, for the Respondents. 

Straight. Offg. C. J., and Tyrrell, J. — We think the lower Courts were 
right in holding that the period of limitation applicable to a suit of this nature 
is that provided by art. 148 of Act XV of 1877. It was so decided by PoNTIFEX, 
J., in an unreported Calcutta case mentioned on page 162 of Mr. Mittra's 
excellent work on Limitation ; and our only dijBBculty is a Full Bench ruling of 
this Court in Umrunnissa v. Muhammad Yar Khan, I. L. R.. 3 AIL, 24, which 
at first sight appears to be at variance with this view. Upon examination, 
however, it will be seen that the applicability of art. 148 to the facts of that 
case was never raised or considered, the arguments and ratio decidendi being 
confined to the question of whether, assuming art. 144 to supply the limitation, 
there had been adverse possession on the part of the defendants which would 
jdpfeat the plaintiff's suit. It was held that there had not ; but beyond this the 
decision did not and could not go, and the point now before us may therefore 
bo regarded as res integra. In the ruling of PONTIPEX, J.. above adverted to, that 
learned Judge speaks of the co-mortgagor who redeems the entire mortgage as 
standing in the shoes of the mortgagee " in respect of such portion of the 
redeemed property as belongs to the other mortgagor, and this Bench decided 
much to the same effect in Pancham Singh v. Ali Ahmad, I. L. R., 4 AIL, 68. 
The equitable principle recognised in these rulings is now embodied in s. 95 of 
the Transfer of Property Act, which declares that “ where one of several mort- 
gagors redeems the mortgaged property and obtains possession thereof, he has a 
charge on the share of each of the other co-mortgagors for his proportion of the 
expenses properly incurred in so redeeming and obtaining possession." What 
that charge carries with it is explained in s. 100 of the same statute, which says 
that, where “ by operation of law the immoveable property of one person is 
made security for the payment of money to another, all the provisions herein- 
before contained as to a mortgagor shall, as far as may be, apply to the owner 
of such property, and the provisions of ss. 81 and 82 and all [ 800 ] the provisions 
hereinbefore contained as to a mortgagee instituting a suit for the sale of the 
mortgaged property shall, so far as may be, apply to the person having such 
charge." We only refer to these provisions, which cannot govern the mortgage 
in the present case, which was long antecedent to the Transfer of Property Act, 
by way of analogy ; but applying the equitable principle that they adopt, the 
effect is the same, namely, that the owner of a portion of a mortgaged estate, 
which has been redeemed by his co-mortgagor and in its entirety, has the right 
to redeem such portion from his co-mortgagor, and a suit brought for that pur- 
pose will be in the nature of a suit for redemption. Such a suit naturally falls 
within the definition of art. 148 of Act XV of 1877, and we fail to appreciate 
how it is possible for one of two mortgagors, redeeming the whole mortgaged 
property behind the back of the other, to change the position of that other to 
something less than that of a mortgagor, or to abridge the period of limitation 
within which he ought to come in to redeem. 

The only repaaining question is as to whether the learned Judge rightly 
held the burden of proof to be on the plaintiff. The defendant is admittedly , in 
possession, and, in our opinion, though the existence of a mortgage as theorigin 
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of such possession was conceded by him, it lay upon the plaintiff to give primd 
facie proof of the subsistence of that mortgage at the date of suit . — Kishan Dutt 
Bam V. Narendar Bahadoor Singh, L. R., 3 Ind. Ap., 85, We assume that 
notice was given to the defendants by the plaintiff to produce the mortgage<deed, 
and that they failed to do so, and under these circumstances very slight evidence 
would have been sufficient to satisfy the obligation which lay on the plaintiff. 
But she produced none; and though offered an opportunity to bring forward 
further evidence, her pleader declined to do so. *Under these circumstances, we 
think the learned Judge below was right, and the appeal is dismissed with costs. 

Appeal dismissed. 


NOTES. 

[Similar decisions were given by the Allahabad High Court in (1889) 11 All., 423 ; (1892) 
14 All., 1 P.B. ; see also (1892) 16 Mad., 331 ; (1912) 12 A.L.J., 674.] 


[301] The 5th May, 1886. 

Present : 

Mr. Justice Straight, Oppg. Chief Justice, and Mr. Justice Tyrrell. 

Paraga Kuar Judgment-debtor 

versus 

J3hagwan Din and another Decree-holders.* 

Execution of decree -Civil Procedure Code, s. 230 — Meamng of “ granted.'' 

Under s. 230 of the Civil Procedure Code, after a decree is twelve years old, there is a 
prohibition against its being executed more than once, i.c., an application for execution 
should not be granted if a previous application has been allowed under the provisions of 
that section. 

The mere filing of a petition with the result that the application contained in it is sub- 
sequently struck off, is not “ granting ” an application within the meaning of s. 230 of the 
Code, and ss. 24.5, 248 and 249 show that there is a broad distinction between admitting an 
application for the purpose of issuing notice to the other side and of hearing the objections 
that may be urged, and a deci.sion of the Court as provided in s. 249. 

In 1866 a decree was passed for a sum of money payable by yearly instalments for ^ 
period of sixteen years. Down to March 1877, various amounts were paid on account of 
the decree. In that month an application was made for execution of the decree, the result 
being an arrangement for liquidation of the amount then due, which was confirmed by the 
Court. A second application for execution was made on the 9th March 1881, the decree 
then being more than twelve years old. All that was done with reference to this application 
was that notice to appear was issued to the judgment-debtor^s representatives, and subse- 
quently a petition was filed notifying that an arrangement had been effected, under which a 
certain sum had been paid by one of the said representatives in satisfaction of the claim 
against him, and that the other had agreed to pay the balance by yearly instalments. Upon 
this, the application for execution was struck off. On the 5th March 1883, another applica- 
tion for execution was made, notice to appear was issued, and after this notice a petition was 
put in intimating that an arrangement had been come to, and praying that execution might 
be postponed, whereupon the application was struck off. Again, on the 31st March 1884, 
the decree-holder applied once rnoco for execution of the decree. 

* First ApneAl No. 15*2 of 1885, from an order of W. Blennerhassett, Esq., District 
^udge of Cawupore, dated the 4th July 1885, 
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. Held that neither the previous application of the 9th March 1881, nor that of the 5th 
March 1883, could properly be said to have bean “granted ” within the meaning of s. 230 
of the Civil Prpcedu re Code, and, under these circumstances, the decree, though twelve years 
old and upwards, was not barred by that section and the application for execution should be 
allowed. 

The facts of this case are sufficiently stated in the judgment of Straight, 

Offg. 0. J. 

Mr. W. M. Colvin and Munshi Hanuman Prasad, for the Appellant. 

Pandit BiShambar Nath and Munshi Kashi Prasad, for the Bespoudents. 

[302] Straight, Offg. G. 3. — On the 26th August 1865, one Bhagwan 
Din, the respondent before us, obtained a decree against a person named 
Hattu Singh. It was an Instalment decree for Rs. 3,214-14-2, payable by 
yearly instalments, commencing in the year 1866, and extending to the year 

1882, in all a period of 16 years. In the year 1870 the judgment-debtor Hattu 
Singh died leaving behind him a widow named Manni Kuarand two daughters, 
one of whom had a son named Jai Jodhan Singh. He also left among his 
heirs a nephew named Zalim Singh, whose widow, named Paraga Kuar, is 
the appellant before us. 

Now down to March 1877, various amounts had been paid on account of 
^the decree, and on the 6th March of that year, an application for execution 
.was made against Manni Kuar, the widow of the deceased Hattu Singh. The 
result of these proceedings was, that an arrangement was come to on the 11th 
May 3 877, for liquidation of the amount then due, and this arrangement was 
confirmed by the Court on the 9th June 1877. The next application for 
execution, with which we have to do, was made on the 9th March 1881. At 
this time the decree was more than 12 years old. There was an office report 
made to the effect that Manni Kuar had died, and therefore notice was issued 
to Jai Jodhan Singh and Paraga Kuar, widow of Zalim Singh above-named, 
surviving heirs of the judgment-debtor. On the 6th April 1881. it was 
notified to the Court that another arrangement had been effected under which 
a certain sum had been paid by Jai Jodhan Singh in satisfaction and discharge 
of the claim, against him, and that the balance of Rs. 800 had been agreed to 
be paid by Paraga Kuar by yearly instalments. On the 5th March 1883, there 
was an other application for execution against Paraga Kuar, which was the last 
preceding application for execution to that which we have to deal with, namely 
that of the 31st March 1884, and what is prayed by the decree-holder is, that 
the execution of the decree of 1865 should be allowed by attachment and sale 
of the property of Paraga Kuar. 

That application has been granted by the lower Court, and Paraga Kuar 
prefers this appeal. The only real ground on which we are asked bo disturb its 
order is, that the original decree having [303] been more than 12 years old at 
the date of the two last applications for execution, it is barred by limitation. 
Looking at the provisions . of s. 230 of the Civil Procedure Code, it would 
appear that, after a decree is 12 years old, there is a prohibition against its 
being executed more than once, that is, an application for execution should 
not be granted if a previous application had been allowed under the provisions 
of that sectioq. 

Now the test to apply to this case is, to see whether the last of those 
applications preceding the application the granting of which is the subject of 
appeal, was granted^ because, if granted, the prohibition referred to in the 
section applies. *The last preceding application was that of the 5th March 

1883, and all that seems >to have been done was, that application was made» 
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notice to appear was issued, and after this notice a petition was put in 
intimating that some arrangement had been come to, and praying that exeou* 
tion might be postponed, whereupon the application was struck o^. It appears 
to me impossible to say that the mere filing of a petition with the result that 
the application contained in it is subsequently struck off, is granting an appli- 
cation within the meaning of s. 230 of the Code ; and looking to the provisions 
contained in ss. 245, 248 and 249, it also appears to me that there is broad 
distinction between admitting an application for the purpose of issuing notice 
to the other side and of hearing the objections that may be urged, and a deci- 
sion of the Court as provided in s. 249. In other words, it is one thing to ask 
for execution of a decree, and another to have such application granted. I 
therefore think the last preceding application here was not one that can be 
said to have been granted." The same may be said as to the application of 
the 9th March 1881 ; nothing more was done as to that than as to the 
application of the 5th March 1883. Therefore that also is not within the 
prohibition contained in s. 230. 

Under these circumstances the decree, though twelve years old and 
upwards, is not barred by s. 230 of the Civil Procedure Code, and therefore 
the plea of limitation fails on that ground. 

It has been suggested that the Judge has not tried the question whether 
Paraga Kuar was a party to the compromise of 1881 ; [304] but no such objec- 
tion has been put forward by her in her grounds of appeal. Her plea was 
that the execution of the decree was barred by limitation, and, though this 
matter has been before this Court in another shape in appeal from the District 
Judge, and is again before us, no such allegation has ever been formally made 
on her part, nor has it been entered in the memorandum of appeal. Under 
these circumstances we should not be justified in interfering with the order of 
the lower Court or delaying the execution of the decree. The appeal is dismiss- 
ed with costs. 

Tyrrell, J. — I concur. 

Appeal dismissed. 

NOTES. 

[ The words * and granted' have been omitted in sec. 48 C.F.C., 1908. 

As regards the meaning of ‘ granted* in the C.P.C., 1882, sec. 230, see also (1886) 8 All., 
636 ; (1890) 12 All., 571 ; (1896) 18 All., 482 ; (1803) 16 All., 198.] 

[ 8 All. 804] 

CRIMINAL RBVISIONAL. 

The 8th May, 1886. 

Present : 

Mb. Justice Brodhurst. 

Queen-Empress 

versus 

Dhundi. 

Attempt to cheat — Act XLV of 1860 {Penal Code), ss. 417^ 511, 

In a prosecution for an attempt to cheat, under es. 417, 511 of the Penal Code, the accused 
waa chalked and cbuvfclled of having at the central dctVoi madh jDalsb as 
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to tli« oontents of certain kappas (skin veseels), the object of which was to obtain a certifloata 
entitling him to obtain a refund of octroi duty. Prior to granting the certilicsate, the ootroi 
officers examined the contents of the kuppas and found that the representations of the accused 
regarding t^em were untrue. In consequence of this discovery no certificate was given to 
him, and he was charged and coiivicfcod as above-mentioned. The procedure necessary for 
obtaining a refund of octroi duty was that the central office, on satisfying itself that the 
articles produced were of the nature stated, would grant a cectificate, which certificate 
would have to be indorsed by the outpost clerk when he passed the goods (on which refund 
was claimed) out of the town, and the owner would have to take back the certificate so 
indorsed to the central office and present it to be cashed. 

Beld that even assuming the accmsed to have falsely represented the contents of the 
kuppaa as alleged, he had not completed an attempt to cheat, but had only made preparation 
for cheating, and that the conviction must therefore be set aside. 

This case was reported to the High Court for orders by ^klr. W. Young, 
Sessions Judge of Agra. The facts were set forth in the Judge’s reference as 
follows : — “ The applicant for revision, Dhundi, Ahir, is a servant of Kallu Mai, 
Bania, of Mathura, and the case against him is that he, at the central ootroi 
oflSce in Mathura, on the 16th December 1885, falsely represented three kuppas 
(skins), which were there and then produced, to contain ghi, [ 305 ] whereas 
only two contained ghi and the third contained oil, and that the object of this 
f^alse representation was to obtain a certificate entitling him to a refund of 
octroi duty on three kiippas of ghi, which would have amounted to 30 annas, 
instead of the proper refund, which would have been 25 annas only. The 
prosecution alleges that, prior to granting the refund certificate, the octroi 
oflBcers took the precaution of examining the contents of the three kuppas, and 
found that, in fact, two only contained ghi and the third oil. Whereupon 
Dhundi was charged with attempt to cheat, and was tried on that charge, 
and finally was convicted and sentenced to pay a fine of Es. 4, or, in default, 
to suffer one month’s rigorous imprisonment. Dhundi denies the facts, and 
says that he never alleged the three kuppas to contain ghi, and I notice that 
the prosecution produce no invoice intis master’s writing, detailing the kuppas 
as three kuppas of ghi. This is a considerable defect in the proof, for it is 
usual to send such invoices when goods are presented for refund of octroi. I 
notice also that accused alleges enmity between the octroi superintendent and 
his (accused’s) master. However, I should not refer this case if it had been 
solely the facts which were doubtful. I think that even supposing the fact to 
have been that the accused misrepresented the contents of the kuppas as he is 
said to have done, he yet had not completed an attempt to cheat, but only 
had made preparation for cheating. The procedure in case of a refund of 
ootroi at Mathura is, that the central office, on satisfying itself that the articles 
produced are what they are said to bo, grants a certificate, which certificate is 
indorsed by the outpost clerk when he passes the goods (on which refund is 
claimed) out of the town. The owner takes back the certificate so indorsed 
to the central office, and here these certificates are encashed once a week, viz., 
on Saturdays. Now, even supposing that Dhundi by false representations had 
succeeded in getting a refund certificate for 30 annas, yet he still had a locus 
pcenitentim* He had to get it indorsed at the outpost, and had to present it 
OU the following Saturday for encashment before he finally lost all control 
over it, and coirld no longer prevent the completion of the offence. Before 
that time (i. e., the time of presentation on a Saturday), he might have altered 
his mind even from prudence, if not from penitence, and torn up the certificate, 
[ 806 ] and DO cheating could then have happened. The definition of cheating 
is so comprehensive that I must add a sentence or two with reference to tho 
argument that the mere inducing the clerk to do a thing (viz., to givfe the 
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certificate), which he would not have done unless so deceived, would ctmount 
to cheating. It is to be noted that the act or omission must be one that 
causes, or is likely to cause, damage to such person, damage or l&ss, &c. But 
here the mere certificate by itself and until indorsed, and until further action 
had been taken upon it, could not possibly have caused loss or damage to any 
person. And further, as a matter of fact, no such certificate was delivered to 
Dhundi. For these reasons, I think the decision below wrong in lajv, and 
would recommend its reversal.*’ 

Brodhurst, J. — For the reasons stated by the Sessions^ Judge, I annul 
the Deputy Magistrate’s finding and sentence of the 29bh February 1886, and 
direct that the fine, if realized, be refunded. 

. Conviction set aside. 


NOTES. 

t See also (1900) 26 Bom., 90. 3 
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APPELLATE CRIMINAL. 

The 11th November, 1886, 

Present : 

Mr. Justice Straight and Mr. Justice Tyrrell. 

Queen-Empress 

versus 

Ram Saran and others. 

Accomphce— Evidence — Corroboration — Act 1 of 1872 
{Evidence Acc), ss. 114 (6), 133, 

The law in India, as expressed in s. 133 and s. 114 of the Evidence Act, and which is in 
no respect different from the law of England ou the subject, is that a conviction based on 
the uncorroborated testimony of an accomplice is not illegal, that is, it is not unlawful ; 
but experience shows that it is unsafe, and hence it is the practice of the Judges, both in 
England and in India, when sitting alone, to guard their miuds carefully against acting 
upon such evidence when uncorroborated, and, when trying a case with a jury, to warn the 
jury that such a course is unsafe. There must be some corroboration independent of the 
accomplice, or of a co-conf easing prisoner, to show that the party accused was actually en* 
gaged directly in the commission of the crime charged against him. A second accomplice 
does not improve the position of the first, and, if there are two, it is necessary that both 
should be corroborated. The accomplice must be corroborated not only as to one but as to 
all of the persons affected by the evidence, and corroboration of his evidence as to one 
prisoner does not entitle his evidence against another to be accepted without corroboration. 
B, V. Wehh, 6 C. and P. 696, B. v. Dyhe, 8 C. and P. 261, B, v. Addi%, 6 C. and P. 388, 
and B, v, Wilkes, 7 C. and P. 272, referred fco. ^ 

[8071 The possession of property taken from a murdered person is not adequate corrobora, 
tiou of the evidence of an accomplice charging such person in possession with participation 
in the murder ; thought it would no doubt be corroboration of evidence that the prisoner 
participated in a robbery, or that he had dishonestly received stolen property,. 
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In the trial of S and M, upon a charge of murder, the evidence for the prosecution 
oonsisted of (i) the confession of P, who was jointly tried with them for the same offence, (ii) 
the evidence of^an accomplice, (iii) the evidence of witnesses who deposed to the discovery in 

house of property belonging to the deceased, and (iv^ the evidence of witnesses who de- 
posed that, on the day when the deceased was last seen alive, all the prisoners were seen 
together near the place where the body was afterwards found. 

Held that there was no sufficient corroboration ol the statements of the accomplice or of 
the co-coufossing prisoner P. • 

The appellants •in this case, Ram Saran, Pirn, Mohib Alii and Ram Ghulam 
were convicted by Mr. G. J. Nicholls, Sessions Judge of Gbazipur, of the 
murder of a boy called Gur Prasad, and were sentenced to death, the order of 
the Sessions Judge being dated the 18th August 1885. The facts of the case 
80 far as they are material for the purposes of this report, are stated in the 
judgment of Stbaight, J. 

The Appellants were not represented. 

The Public Prosecutor (Mr. C, H. Iltll), for the Crown. 

Straight, J . — In this case four persons — Ram Saran, Piru, Mohib Ali, and 
Ram Ghulam — have been convicted by the Sessions Judge of Ghazipur of the 
murder of a boy named Gur Prasad, son of Damri, Bania, on the 16th June 1885. 
All the convicts have appealed, and the case has also come in the ordinary 
course before us for confirmation of the sentences of death which have been 
passed on the appellants. The case is one which has caused my brother Tykrell 
and myself great anxiety, and has occupied much of our time, and looking to 
the care with which the Judge tried it, and to the circumstance that the asses- 
sors concurred with him in his verdict, we have hesitated long before arriving 
at the conclusion, as regards some of the appellants, that the convictions cannot 
be sustained. 

The circumstances of the case are shortly these. On Tuesday, the 
16th June, the deceased boy, Gur Prasad, was staying with his sister at Sikaudar- 
pur, and on that day he left her house, and [308] neither by her eyes nor by 
the eyes of any other of his relatives was he ever again seen alive. At the 
time he left, he was wearing certain articles of jewellery, and his sister's 
attention having been aroused at about noon by his non-appearance, she in- 
quired after him, but in consequence of his father being absent at the time, no 
serious steps were taken to bring his disappearance to the notice of the autho- 
rities. It was not until Thursday, the 18th, that complaint was made to the 
police, when at the instance of the sister, they were informed that the boy 
was missing, and that no trace of him could be found. On the same day, Piru, 
one of the accused, was sent for, but he does not appear to have given any 
information at that time. He was warned that he had better give information 
or he would be sent before the Magistrate, and was then allowed to go to his 
borne. On the 19th he was again sent for, but no serious information was then 
obtained from him ; but on the 20th, having been again brought to the thanah, 
and in consequence of information then given by him, the police went to the 
house of the accused Ram Ghulam. There, according to the evidence of two 
witnesses for the prosecution, after some hesitation, Ram Ghulam produced from 
a hole in the corner of hie room certain of the articles of jewellery which the 
boy was weariifg when he left his sister's house on the 16th June, and which 
must have been taken from his body. So that, as regards Ram Ghulam we have 
this evidence, that upon information given by Piru, the police went to his 
house which was searched, and that he there dug up these ornaments. Follow- 
ing on Piru’s statement regarding the ornaments, the house in which he himself 
jived was examined, and under the earthen floor a grave was discovered, aod 
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therein undoubtedly was found the body of the unfortunate lad Gur Prasad. 
At this stage it appears that Bam Ghulam and Piru were taken into custody, 
and so remained during all the subsequent proceedings. * 

Now it seems that all the four appellants, together with one Sukhai, 
Teli, were intimate friends and acquaintances ; that with the exception of 
Bam Saran they all belonged to a disreputable class known as I^khs ; 
and that they were in tlie habit of dancing and frequenting public places 
together. On the 30th June Sukhai made a long statement to the Deputy 
Magistrate, not the Magistrate who was subsequently engaged In the inquiry — 
[809] by which he implicated not only himself and Piru, but also Earn Ghulam, 
Earn Saran and Mohib Ali, the other appellants, already mentioned as having 
been concerned in the boy’s murder. On the lat July, Piru also made a 
statement bearing a singularly close resemblance to that made by Sukhai, and 
for the purpose of this judgment, it may be at once remarked here that the two 
accounts circumstantially coincide in representing that Sukhai and Piru and 
the other three appellants ware engaged in the murder of Gur Prasad on the 
night of Tuesday, the 16th June. In addition to these materials for arriving 
at a conclusion in the matter, there is also the evidence of two men, one Ishri, 
Mali, and the other Bang Lai, to the effect that Rang Lai, about noon on the 
16th, saw Piru, Sukhai, and Mohib Ali, with the boy at Sukhai’s door, and 
that Ishri, on the evening of the 16th instant, before sunset, saw the four 
prisoners, with Sukhai, sitting in Shamshera’s dalan, near the place 
where the body was afterwards found. Now these circumstances, so far as my 
memory serves me, exhaust the matters proved on behalf of the prosecution, 
and upon these materials the Judge has convicted all the four appellants. I 
may, in passing, observe that Piru, who pleaded guilty in the Sessions Court, 
was nevertheless tried jointly with the other accused, and therefore his confes- 
sion made before the Deputy Magistrate on the Ist July, and subsequently 
repeated before the Judge, might be taken into consideration as against the 
other prisoners. 

With regard to Piru, his case may be dismissed at once. The Judge, 
upon the materials before him, very properly convicted Piru of murder; and 
that he took part in the commission of the crime there cannot be a moment’s 
doubt. While the evidence as to the c luae of death is not strictly proved as 
regards the other accused, Piru’sown admission as to the mode in which death 
was caused is clear against himself, so that he cannot take advantage of 
the fact that there is no scientific proof of the cause of death. With regard to 
the other three appellants the matter stands thus. As to Bam Ghulam, the 
case for the prosecution is supported by the confession of Piru, by the evidence 
of Sukhai, who received a pardon and was called as a witness, by the circum- 
stance that on the 20fch June, some ornaments belonging to Gur Prasad were 
1810] discovered at his house, and by the evidence of one of the two witness- 
es to whom I have referred, who says that he saw Ram Ghulam with the 
other prisoners on the evening of the 16th instant before sunset. That is the 
whole of the case against him ; and, with the exception of the digging up the 
ornaments, it is the same against Bam Saran and Mohib Ali ' and it raises 
crisply and clearly the question as to whether, upon the materials which I have 
described, we can sustain the convictions and direct that the capital sentences 
bo carried out. 

Now 1 cannot help saying that there is a great deal of loose talk in Courts 
of Justice regarding the precise position of an accomplice witness, and the legal 
effect of a conviction based upon such a witness's evidence. The law iq this 
country^ as eT;pres3ed in as. 133 and 114 of the Evidence Act, is in no respeot 
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different from the law of England. It simply reproduces a rule of practice 
which the English Courts have recognized, time out of mind, and which, I 
may add, thetr tendency of late >eara has been to apply with great strictness. 
The rule is this. A conviction based on the uncorroborated testimony of an 
accomplice is not tUegal, that is, it is not unlaufuL. But experience teaches 
that it is not safe to rely upon the evidence of an accomplice unless it is corro- 
borated, and hence it is the practice of the Judges, both in England and in 
India, when sitting alone, to guard their minds carefully against acting upon 
such evidence vjhen uncorroborated; and, when trying a case with a jury, to 
warn a jury that such a course is unsafe. Further, not only is it necessary 
that the evidence should be corroborated in material particulars, but the cor- 
roboration must extend to the identity of the accused person ; and in this 
connection I may refer to the case of B. v. Webb, 6 C. and P., 595, in w^bich 
Williams, J., said: — “You must show something that goes to bring home the 
matter to the prisoners. Proving by other witnesses that tlie robbery was 
committed in the way described by the accomplice is not such confirmation 
as will entitle his evidence to credit, so as to affect other persons. Indeed, 
I think it is really no confirmation at all, as every one will give credit to 
a man who avows himself apiincipal felon, for at least knowing how the 
felony was committed. It has been always [311] my opinion that confirm- 
ation of this kind is of no use whatsoever.” Then again, in the well- 
known case of i?, v. Dyke, 8 C. and P., 261, Gueiney, B., said : — Al- 
though in some instances it has been so held, you will find that in the 
majority of recent cases it is laid dowm that the confirmation should be 
as to some matter which goes to connect the prisoner with the charge I think 
that it would be highly dangerous to convict any person of such a crime on the 
evidence of an accomplice unconfirmed with respect to the party accused.” So 
in the case of B, v. Addis, 6 C. and P., 388, PATERSON, J., expressed a similar 
view. Again the dicta of Lord Abingbr have frequently been referred to in cases 
of this kind, and are cited in Taylor’s work on Evidence as crisply and fully 
representing the latest principles wViich the Courts in England have applied in 
dealing with this question. Upon the opening of the case he said: — “I am 
clearly and decidedly of opinion, and always have been, and always shall be, 
that there must be a corroboration as to the paitieular prisoner;” and when 
he came to sum up the case to the jury, he said : — “ I am strongly inclined to 
think that you will not consider the corroboration in this case sufficient. No 
one can hear the case without entertaining a susi)icion of the prisoner’s guilt, 
but the rules of law must bo applied to all men alike. It is a practice which 
deserves all the reverence of law, that Judges have uniformly told juries that 
they ought not to pay any respect to the testimony of an accomplice, unless 
the accomplice is corroborateci in some material circumstance. Now, in my 
opinion, that corroboration ought to consist in some circumstance that affects 
the identity of the party accused.” He then goes on to make a remark which 
is most thoroughly applicable to cases of the kind which occur in this coun- 
try ; A man who Ims been guilty of a crime himself will always be able 
to relate the facts of the case, and if the confirmation he only of the truth 
of that history, without identifying the persons, that is really no corroboration 
at all. If a man were to break open a house, and put a knife to your throat, 
and steal your firoperty, it would be no corroboration that he had stated all the 
facts correctly ; that he had described how the person did put the knife to the 
throat, and did steal the property ; it would nob at all tend to show that the 
[312] party accused participated in it. Here you find that the prisoner and 
the accomplice ard seen together at the public-house. If they wore found toge- 
ther under circumstances that were extraordinary, and where the prisoner was 
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nofc likely to be unless there were concert, it be something. But he 

lives within one hundred and fifty yards, and there is nothing extraordinary 
in his being there, and he left when they were shutting up the 'house. It is 
peifectly nai-ural that he should have been there, and have left wlien he did. 
The sing’e circumstance is, that tlie prisoner was seen in a house which he 
frequents, where he may be seen once or twice a week, and there the case ends 
against him : all the rest depends on the evidence of the accompliqp. The 
danger is, that when a man is fixed, and knows that his own guilt is detected, 
he purchases impunity by falsely accusing others. 1 would suggest to you that 
tlie circumstances are too slight to justiry you in acting on this evidence.” 
The same view was expressed in Ii. v. Wi/Jces, 7 C. and P., 27i!, by AldeRSON, 
B., and in many other rulings. 

So that, as I understand the rule, there must be some corroboration inde- 
pendent of the accomplice or, as in the present case, of the accomplice and the 
co-confessing prisoner, to show that the party accused w’as actually engaged 
directly in the commission of the crime charged against him. I may add that 
it is of no value and makes no difforenco if there are two accomplices. A second 
accomplice does not improve tlie position of the first, nor does the fact that 
there are two make it unnecessary that both should bo corroborated. Again, 
the accomplice must be corroliorafed, not only as to one, but as to all, ot the 
persons affected by the evidence, and because he may he corroborated in his 
evidence as to one prisoner, it does not justify his evidence against another 
being accepted without corroboration. 

These principles seem to me to be embodied in the Evidence Act in force 
in this country, and in applying them to the case before us, the question is — 
what is the corroboration here, and is there any independent evidence corro- 
borating the stateriumts of Piru and Sukhai in such a manner as to prove 
satisfactorily that [313] tlie other three appellants were actually engaged in 
the murder of Gur Piasad ? 

First with reference to Ram Ghularn there is the evidence of Ishri, Mali^ 
and of him alone, who says that in the evei.ing, abcut an hour leiore sunset 
on the IGi/li June, he saw the four prisoners in Slmmsbera’s dolan. If that 
is corroboration (f the kind that is necessary, it does corroborate the state- 
ments of Piru and Sukhai, both of whom say that shortly before sunset the 
prisoners were sitting with iho boy Gur P»asad in Shamshera’s dalan. But 
is it sufficient corroboi ation ? It is conceded that the prisoners were in the 
habit of going about together. There is nothing remarkable in this; it was 
an occurrence which might have been observed any Hay : and I may remark 
that it renders the witness’s evidence liable to some suspicion ; for if the 
prisoners were so continually together, why should he have noticed their being 
together upon this particular occasion? 

The only other circumstance affecting Ram Ghularn, is that he produced 
the jewels from the corner of his house on the afternoon of Saturday the 20th 
June. I have given much anxious consideration and reflection to the question 
whether this can be regarded as corroboration showing that Ram Ghularn 
participated in the murder. It wi'uld no doubt be corrohoi ation of the evidence 
of an accomplice that the pr soner participated in a robbery, or that he has 
dishonestly rec»dved stolen property, but, in my opinion, it can be carried no 
further. It is quite within the bounds of possibility that a murderer might 
hand the proceeds of his crime to a person who might be found in possession 
of them and be in guilty possession of them to the extent of knowing they 
were stolen; but it requires a very long and dangerous leap to arrive at the 
conclusion thiit the possession of the property taken from a murdered person 
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is adequate corroboration of the evidence of an accomplice, charging such 
person in possession with participation in a murdar. Under these circum- 
stances, I fiave come to the conclusion, though not without much douht and 
hesitation, that there is. no proper corroboration of the statements of the 
accomplice, Sukhai, or of the co-confessing prisoner, Piru, sufficient to satisfy 
the reguirements of the law, and that for this reason the appeal of Rani 
Ghulam must be allowed and he must stand acquitted. 

[314] It follows as a necessary consequence th^it, if the case for the 
prosecution as against Rarn Gliulam fails, it must fail as against the other two 
accused, Ram Saran and Mohib Ali ; for neither of them was found in posses- 
sion of any property whatever belonging to Gur Prasad, and there is no other 
evidence. I have only a few wonls to add as to the remarks made by the 
learned Judge, towards the close of his judgment, in regard to the materials 
upon which he bases his conclusions. He says : — “ Tliese narratives are cor- 
roborated by the finding of the corpse buried in Pirn’s house ” —whidi is 
undoubtedly strong evidence against Piru, — “ by the finding of the ornaments 
hidden on the premises of Ram Ghulam” — upon this point I need not repeat 
the observations I have already made — “ by the evidence of Rang Lai and of 
Ishri, Mali,'* —as to which again I need not repeat what I have said— “ by the 
association of all five, or of all butSuktuii, in the lease of the grove from Misri Lai, 
'grove which adjoins that of Damri Lai, where the boy had gone for mangoes,” — 
a fact of very litile value— “ by the neglect of Shamshera, brother of Piru, 
a town chaukidar, to give his message about the boy’s being missed ” — 
a matter the importance of wfiicfi, or how it affects the prisoners, I am 
unable to see, — “by the association in depravity of all four (Rain Saran 
being excepted), by Ram Saran’s close intim^icy with Ram Ghulam, 
and by the propinquity of the dwellings of Sukhai, Mohib Ali, and Piru, 
and of Damri Lai, and by the bad character of ali five men.” Now, here 
I must observe that the learned Judge appears to mo to have been over-pressed 
by certain matters which ought not bo have infiuenced his mind at all. 
He had nothing to do witli the bad characters of the prisoners. Their char- 
,acters were absolutely irrelevant to the case. If they or any of them had 
previously been convicted of any crime, such as was relevant to the particular 
matter now charged, such, for instanco, as robbery, dacoiby, or any similar 
offence, su<'dl conviction might have been proved in a foimal and proper manner 
and would then have been relevant. Bub the bad characters of the accused 
were not relevant, and the Judge appears to have allowed his mind to be 
infiuenced by matters which were calculated to mislead him, and to cause 
his mind to place a colouring upon the facts, which did nob assist him in 
forming a calm and dispassionate judgment on the case. 

[318] Before concluding, I must remark, that according to the statements 
of Sukhai and Piru, the jewels were given on the night of the murder to one 
DurgaTevvari. It is not clear from the statements of Piru whether Dnrga was 
aware of the manner in which the jewels had been obtained; but, if Sukhai 
be believed, Durga was not aware of it, and did nob know that the ornaments 
were the proceeds of a murder. It is remarkable that Durga Tewari was 
never placed in the witness-box to state what actually happened, and whether 
the jewels w©re in fact handed to him as stated. This evidence would 

have been important ; because I am not sure that if the jewels bad been 

handed to him in the presence of all the prisoners, immediately after the 

murder and near the scene of it, there would not have been corrobora- 

tion of the statements of those two persons. My brother TYRRELL and I have 
most anxiously considered this case. We may of course have our suspicions as 
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feo the correctness of the conclusions arrived at by the Judge and the assessors ; 
but our decisions in criminal oases, and especially in so grave a matter as a 
capiial oflfenoe, must not depend on mere suspicion but must be Vegulated by 
the principles of law laid down for the guidance of Courts of Justice. 'We have 
no alternative but to allow the appeals of Ram Saran, Mohib Ali, and Bam 
Gbulam, and direct that they stand acquitted. With regard to Pifu, bis 
appeal is dismissed, and we direct that the capital seateuc& be carried into 
execution. 

Tyrrell, J. — I fully concur in what has fallen from my brother StBAIGHT 
and in the orders he proposes. 


NOTES. 

fSee aJso 8 All.. 609 ; 9 AIL. 628 ; 21 Cal., 612 ; (1911) 85 Mad., 247 ; (1912) 35 Mad., 
897 F.B.] 
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PRIVY COUNCIL. 

The 17th February, 1886. 

Present : 

Lord Blackburn, Lord Monkswkll, Lord Hobhouse, and 

Sir R. Couch. 

Balwant Singh Appellant 

versus 

Daulat Singh Respondent. 

LOn Appeal from the High Court, North-Western Provinces j 


Civil Procedure Code, s. 649. 

An appeal, although it may have been rejocLod by the Appellate Court, under s. 549 of 
the Code of Civil Procedure upon failure by the appelliut to furnish security demanded 
under that section may be restored, on sufficient grounds, at the Court’s discretion. 

£816] The High Court having apparently treated an appeal as though, after rejection 
of it under the above section, a petition tendering security to the amount demanded, and 
asking re8toratit)n of the appeal, was not entortainabie and could nob be considered, held by 
the Judicial Committee that restoration was within the Court’s discretion and that there 
were grounds for it, upon the appellant’s giving approved security within such time as the 
Court might fix. 

Appeal by special leave from an order (29feh November 1882) of the High Court, 
refusing to restore to the file an appeal rejected (14th August 1882) for default 
in furnishing security for costs demanded by its previous order (26th Juno 
1882). 

The present appellant, as the son of the deceased elder brother of Jagendra 
Balli, deceased, late Raja of Sikri, obtained a decree, (21st November 1881) in 
the Court of the Deputy Commissioner of Jalaun against the respondent, the 
late Baja's younger and surviving brother, for possession of the raj estates. 
This decree was reversed by the Commissioner of Jhansi on the 28th February 
1882, and against it an appeal to the High Court was filed on the 6th May 
following. On tbeSrd June* the respondent obtained an order under s. 641 of 
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the Code of Civil Procedure, calling on the appellant to show cause why security 
to the amount of 2,500 should not be given by him for costs of the appeal. 
On this the Appellant did nob appear, and ihe High Court, on the 26th June, 
made the order that the a^ppellanb should deposit security within six weeks. 
On the 6th August, three days before the six weeks expired, appellant showed 
cause why he should not be ordered to give security. This, however, had no 
effect t9 prevent the High Court, on the 14th August, striking the appeal off 
the file with costs, on the ground that this was “ of necessity,” as the security 
had not been filed within the time prescribed. 

On the 9th September following the appellant presented a petition for the 
restoration of the appeal, alleging that the order of the 3rd June had not at 
any time been served upon him, and offering security bo the amount fixed in 
the order of the 3rd June. On this notice to the respondent to show cause 
was issued, and cause being shown on the 29bh November 1882, the petition 
of restoration was rejected by an order of that date, of which the terms are 
set forth in their Lordships’ judgment. 

The appellant on the 28bh January 1883, applied to the High Court, for 
permission to appeal to Her Majesty in Council ; and [317] notice to the 
opposite party having been issued, under section 600 of the Code of Civil 
Procedure, the certificate of leave to appeal was refused. 

On the 12th December 1883, on the appellant’s petition setting forth the 
above facts as grounds, on which petition Mr. W. A. Raikes appeared for 
the petitioner, special leave to appeal was granted by the Judicial Committee. 

On this appeal, Mr. H. V. Doyne and Mr. W.A. RaikesAot the Appellant. 
Whether the order of the 26th June 1882, was rightly made or nob, that of 
the I4bh August was clearly made without due regard to the appellant’s not 
having had an opportunity to show cause, a fact which appeared on his 
petition of the 5bh August. The order of the 29bh November 1882 was wrong 
for the same reason ; and the tender of security should have been held sufficient 
to secure to the appellant the appeal to which he was entitled. 

Mr, T, H. Cowie, Q. C., and Mr. C, tV, Arathoon, for the Respondent. 
The High Court rightly exercised its discretion to refuse to re-admit an appeal, 
rejected strictly within the terms of s. 549. 

Counsel for the appellant w^ere not called upon to reply. 

Their Lordships’ judgment was delivered by 

Lord Hobhoase. — This came before their Lordships in rather a peculiar 
way, and there is some difficulty in saying what in substance is the proper 
course to be taken. It appears that the appellant is seeking to recover pro- 
perty in the possession of the respondent, and that being defeated before the 
Commissioner of Jhansi, he appealed to the High Court. The respondent 
applied that the appellant might give security for costs, and on the 3rd June 
1882, the High Court made an order directing the appellant to show cause 
why the respoiadent’s petition should not be granted. That order to show cause 
was not properly served upon the appellant, and on the 26th June, the appellant, 
then, as it would seem, knowing nothing about the order, a futherorder was made 
by the High Court in these terms: — “Appellant has not appeared, and he is 
hereby required to deposit security to the extent of Rs. 2,500 within six weeks 
from this date’* viz., by the 8th August. On the 6th August the appellant 
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presented a petition showing cause why he should not be ordered to give security, 
and [318] on the 14tb August another order »vas made by the High Court. It 
is simply in these terms : — “ Security has not been filed within t^e time pre- 
scribed by the Court. The appeal is therefore of necessity struck off the file with 
costs.” Whether the Court considered the merits of the cause then for 
the first time shown by the appellant, does not appear; but if they did, 
he was not allowed any time at all to tender his security. On Ihe 9th 
of September the appellant presented a petitipn in which he stated the non- 
service of the original order to show cause of the 3rd June, ami his ignorance 
of it until he got information in time to file his petition on the 5th August ; 
and he prayed for the restoration of the appeal. It would seem that, on that 
petition, an order was made dated 13th September 1882 ; but their Lordships 
cannot tell certainly upon what proceedings that oVder was made, nor can they 
do more than guess at the terms of it, for by some omission which is entirely 
unexplained, that order has not been transmitted to this country. The direc- 
tion given by Her Majesty on the petition for leave to appeal was that the 
High Court should transmit the prior orders and also all subsequent orders 
relating to the refusal to restore the appeal, but for some reason or other this 
order has not been transmitted. The nature of it can only be gathered from a 
subsequent order which was made in this way. On the 27th November 1882, 
the appellant again petitioned the High Court, and in that petition he states 
that “ in obedience to the order of the Court, dated 13bh September 1882, the 
petitioner submits herewith two security-bonds for Rs. 2,500, as detailed 
below, and prays that proper order may be made for the restoration of the appeal 
to its original number of file.” Therefore it would seem that by the order of 
the 13th September, the Court had held that the appellant must give security, 
and had allowed time for the purpose. On the 27tn November he tenders 
the security and asks that the proper order may be made for the restoration 
of the appeal. Upon that there comes an order of the 29fch November, which 
their Lordsliips have great difficulty in understanding. It is a very short 
one. It does not say on what petition or proceedings it was made except 
that it was on a petition of the appellant. It does not state who appeared 
upon it. The whole of the order is this : — “ The petitioner’s appeal was 
[3i9] not dismissed under ss. 556 or 557 of the Civil Procedure Code. Tliis 
petition therefore is not entertainable under s. 553 of that Code, and it is 
inapplicable to an order made, as ours was made, under s. 549 of the Code.” 
It is extremely difficult to apply the terms of this order to the petition of the 
27th November, and is a matter now of uncertainty and dispute what petition 
the order speaks of and what order it speaks of. The effect of it is apparently 
to maintain in full force the order of the 14fch August, by which the appeal 
was struck off the file. 

It appears to their Lordships that the case has never been fully considered 
by the High Court. 

The question is first, whether the appellant should give security ; and 
their Lordships assume that on the 13bh September he was ordered to give 
security after hearing him ; and next, whether, on giving security, the appeal 
should be restored to the file. That seems never to have been considered by 
the High Court, because they held that the petition of the 27th November, 
which was to restore after tendering security, was not entertainable and 
could not be listened to. Their Lordships will humbly advise Her Majesty 
to make an order that the appellant may give security for the costs mentioned 
in the order of the 3rd lune 1832, of such nature as shalUbe satisfactory to 
the High Court and within such reasonable time as shall be fixed by that 
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Oourb ; and that upon his giving such security his appeal shall be restored to the 
files of that Court. There will be no costs of this appeal. 

SoUcitots for the Appellant : Messrs. Oehme and Summerhays, 

Sollaitors for the Be^pondent : Mr. T. L. Wilson, 

NOTES. 

t Nn appeal lies from an order refusing to restore the rejected appeal ; — (1908) 20 All., 
143. ** 

The time for complying with the order to furnish security may be extended and the 
appeal may be rejected if in the end it is not furnished (1889) J7 Cal., 512; (1897) 21 
Bom., 576. 

In (1903) 4 M. L. T., 416 where thp decision was similar to 30 All., 143 it is stated as 
follows: — “ The decision of the Privy Council in Baliuant Singh v. Daulai Singh ^ S All. ^ 
315, the Jiend-note of which in the Indian Law Reports is far from accurate, was arrived at 
on a peculiar state (d facts, and fs not, in our opinion, an authority for the position that 
an appeal duly rejected under sec. 649, C P. C. (1882) can bo restored by the Court which 
rejected it.”l 
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APPELLATE CIVIL. 

The 22nd March, 1H86, 

Present : 

Sir Comer Petheram, Kt., Chief .Iustice, and Mr. Justice Straight. 

Lakhmi Chand Plaintiff 

versus 

Gatto Bai Defendant.^ 

Adoption — Hindu Law — Jains— Second adoption by widow. 

In a suit to which the parties were Jains, and in which the plaintiff claimed a declara- 
tion that he was adopted by the defendant to her deceased hu'^hand, and [320] that as such 
adopted son ho was entitled to all the property loft by her deceased husband, it was found that 
subsequent to the husband’s death, the defendant had adopted another person, who had died 
prior to the adoption of the plaintiff, and without leaving widow or child. 

Held that the powers of a Jain widow, except that she can make an adoption without the 
permission of her husband or the consent of his heirs, and may adopt a daughter’s non, and 
that no ceremonies are necessary, are controlled by the Hindu law of adoption, and the 
Kritima form of adoption not being recognised by the Jain communry, or among the Hindus 
of the North-Western Provinces, it must be assumed that the widow had power to make a 
second adoption, and that such adoption was to her husband. 

Held therefore that the adoption of the plaintiff was valid and effective. 

Held that the effect of the second adoption being to make the second adopted son the 
son of the deceased husband, he must be treated as if ho had been born, or at all events 
conceived, in the husband’s lifetime, and his title related back to the death of the elder 
brother, the first adopted son, so that if the elder brother left no widow or child who would 
succeed him to the exclusion of his younger brother, the second adopted son would succeed 
as heir to the father. Sheo Singh Rai v. Dakho, I. L. R., 1 All., 638 ; L, R., 5 Ind. Ap. 87, 
referred to. 

The parties to this suit were Jains (Saraogis), The plaintiEf sued the 
defendant for declaration that he was adopted in January 1856, by the 
defendant to her deceased husband Kishen Lai, (who died in September 
1843), and that as such adopted son he was entitled to possession of all the 
propert\ left by Kishen Lai. The defence to the suit was, that subsequent to 

^ First Appeal No. 134 of 1884, from a decree of M^iulvi Muhammad Sami-ul-lah-Khan, 

Subordinate Judge of Aligarh, dated the 27th June 1884. 
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the death of her husband Kisben Lai, the defendant, in 1844, had adopted one 
Nerni Chand, in whom the whole estate had thereupon vested, and that she 
bad oonsequently no power to make a second adoption ; and that,u in fact, she 
had not adopted the plaintiff. 

It appeared that not long after the death of Kishen Lai the defendant 
had adopted Nemi Chand. Neim Ohand died in August, 1855, at the age of 
13 years, without leaving either widow or child. The lower Couit diaini&sed 
the suit, holding that the defendant had not adopted the plaintiff, and that she 
could not do so, the adoption of a second son net being valid, S'Ceording to the 
precepts of the Jain religion. 

The plaintiff appealed to the High Court, contending that the lower Court 
was in error in holding that his adoption by defendant was not established, 
and that the defendant had no power to make it. * 

[321] Mr. W. M. CoLvtn, Mr. 6*. H. Hill^ and Pandit Ajudhta Natht 
for the Appellant. 

Mr, Q E A Ross and Mr. T. Conlaii, for the itespondent. 

Petheram, C. J., and Straij^ht, J. (After oommg to the conclusion that the 
adoption of the plaintiff was estabiished, observed as follows) — 

But it is said for the respondent, even if this be so, that is something 
short of proof of an adoption to Kishen Lai. We do not feel pressed bv this 
contention , if there was an adoption, in fact, we think it must be taken that 
it was an ordinary adoption to her deceased husband. Tc is true that the 
powers of a Jain widow in the matter of adoption are of an exceptional charac- 
ter, namely, that she can make an adoption without the permission of her hus- 
band or the consent of his heirs, and that she may adopt a daughter's son ; and 
further, that no ceremonies or forms are Dece^Buy. Bat, except that in these 
respects it is not controlled by the Hindu law of adoption, we think that in all 
others its principles and rules are appluablo* and that the Kritima iorm ot 
adoption not being recognised in the Jam community, or among the Hindus 
of these Provinces, it must be assumed that she htid the power to make a 
second adoption, and that such adoption was to her hubband. 

The only remaining question ot law is, whether the defendant having 
once adopted Nemi Chand after the death of her husband, and the whole e tate 
having vested in him, she had the power to make a second valid adoption to 
her husband, so as to divest heiself a second time of the propeity, and to vest 
it in the second adopted son. 

It is contended on behalf of the defendant that upon the death of Nemi 
Chand, the estate of Kishen Lil vested in her as hiy heir, and not as the 
heiress of her deceased Imsband, and that it could not afterwards be divested so 
as to vest in another person as a second adopted son of her husband. This, 
however, does not seem to us to be the case, as the effect of the second adoption 
being to make the second adopted son the son ot her husband, he must be 
treated as if he had been born, or at all events conceived, in the lifetime of 
tlie husband, and his title relates back [322j to the d ite of the desth of 
the elder brother, the ffrst adopted son , so that if the elder brother has left no 
widow or child who would succeed him to the exclusion of his younger brother, 
a second adopted son succeeds as heir to the father. 

This view seems to us to be the reasonable and necessary consequence of 
the fiction that the widow, hy adoption, mikes the adopted son the son 
of the deceased husband, and it appears to be in accordance with that taken by 
the Privy Council in the case of S/ieo Singh Bat v, Dakho, I L R , 1 All 688 ; 
L. R., 5 Ind. Ap., 87, and with the statement of the customs of the Jains as 
declared bv Seth Raghunatb Das and the other lay witnesses for the plaintiff. 
It IS true there is a difference of opinion on the question of the custom 
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among the expert witnesses, but in our opinion that of the lay witnesses is 
of irifinitively more value on this point ; and for these reasons we think that the 
defendant llad power to make a valid adoption to lier husband a second timOy 
and that«tbe adoption of Jhe plaintiff was valid and effective. 


t A« regards adoption by Jatn widows, jee also (1B92) 16 Mad.* Ib2 , (1899) 27 Cal., 879 ; 
(1906) P. R., 110 ; (1907) 23 All., 496 , (19 GIb) 30 All , 197. J 

[ 8 All 322 ] 

. The iih Mau, 18% 

PRrSENT 

Mr. Justice Straight, Offg. Chief Justice, and Mr. Justice Tyrrell 

Idu Applicant 

versus 

Amiran Opposite Party/ 

Muhammadan Law —Custody of clnhhen— Act IX of 1861, 6 — Appeal. 

The Muhammadan law take^ a more liberal view of thf' mother’s rights with regard to 
the custody of hei cbildii n than docs the English law. under which the fatheiN title to the 
custody of his chilihon subsists fioin the moment of their birth, while, under the Miiham 
madan law, a mother’s title to such custody remains till the children attain the age of sevdn 
years. 

An apoluation was mido by a Muhammidin fither undei s I of Act IX of 1861 that 
hib two minor children, aged rtspeeti\ily 12 ind 9 >c irs, should be taken out of the custodj 
ot their mothcL and handed over to his own eustol> The applicttion hiving been rejected 
by the District Judgf , an appeal wus preferred to the High C >urt is an ippoal from an order 
It was objected to the hearing of the ippoil ihxt in view of s 5 of Act IX of 1B61, the appeal 
should have been as from a decree, and stiould have been made under the rules applicable to 
a regular appeal 

Held, that, looking to the peculiar nature of the pioceedings, the objection was a highlj 
technical one, and as all the evidence in the case wis upon the ic''oid and was all taken 
down in English, it would only be dela>ing the hearing of the i-ppeil upon very inadequate 
grounds, if the objection were allowed 

[323] Held also, that, according to the pnnr iplesof tlic Muhammadan law, the appellant 
was by law entitled to have the children in his custody, subject slwa>s to the principle, which 
must govern a case of this kind, tint there wis no reason to apprehend that by being in such 
custody they would run the risk of bodily injury, ind thib (without s lying that this exhaust 
ed the considerations that might ariso warranting the Court in lefusingan application for 
the custody of minors) there was nothing in the record m this case which disclosed an> 
proper ground to justify the refusal of the applicition 

The facts of this case are sufiBcientlv stated in the ludgment. 

Mr. W. M. Colvin, for the Apuellaut.. 

Mr. T, Canton and Murshi Hanuman Prasad, for the Respondent. 

Straight, Offg C.J. — This is an appeal from an order passed by the Judge of 
Jaunpur, on the 20th Pt^bruary last, roiecting an application made by the present 

• First Appeal No. 45 of 1886, from an oidcr of W H. Hudson, Esq., Judge of Jaunpur 
dated the 20th February 1886 
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■^ajjpeiifttit under 8.1 of Act IX of 186 1. TheparHes are resfJW^oiy hWjbAftS 
vpife, and the minorg, in regard to whom the application was made, are Yusaf 
All and Basit Ali, respectively aged 12 and 9 years, they being thef sons of the 
appellant and respondent. At present they are in the possession of the; 
respondent, and the application was to have them taken out of such' custody 
and handed over to the appellant, their father. The Judge refused the^appli- 
cation, and hence this appeal. It has been urged as an objection Jbo our 
bearing the appeal that it has been preferred as an appeal from an order, 
whereas, in view of s. 5 of Act IX of 1861, the appeal shoubl have been as 
from a decree, and it should have been made under the rules applicable to a 
regular appeal. Looking to the peculiar nature of the proceedings, it seems to 
mo that this is a highly technical objection, and as all the evidence of the 
case is upon the record and is all taken down in Enghsh, it is clear that 
we should be only delaying the hearing of the appeal upon very inade- 
quate grounds were we to accede to the learned Munshi^s contention. We 
have therefore heard the case, and have no doubt whatever that upon the 
miterials disclosed in the record, the learned Judge was wrong in rejecting 
the application made to him by the appellant. The Muhammadan law 
takes a more liberal view of the mother’s rights with regard to the custody 
of her children than does the Englisli law, under which, if my memory 
serves me rightly, the lather’s title to the custody of his children C824J 
subsists from the moment of their birth ; whilst, under the Muhammadan 
law, a mother's tiile to t! e custody of lier children remains until they 
attain the age of 7 years. I may observe in pa-ssing that this principle of 
Muhammadan law was etnmciatf d by my brother MaHMOOD, J., very recently 
in the determination of Fust Appeal No. 129 of 1H85 (see next case). Primdt 
facit\ therefore, the appellant, who is the f.jther of the two boys, was by law 
entitled to have them in his custody, subject always bo the principle which 
must govern a case of tliis kind, that tliere was no reason to apprehend that 
by being in sucli custody they vs^ould run the ri-k of bodily injury. I do not 
say that this exhausts the considerations that might arise that would warrant 
the Courts in relusing an appliCrition for the eustoly ofmino»s; but it is enough 
to say, in regard to the present c ise, that there is nothing in the record which 
discloses any proper grovrnds to justify the Court below in refusing to grant the 
application which the ajipellant made. Under these circumstam es, the appeal 
is decreed with costs, the rejecti m of the apj)licatlon of the appellant is set aside, 
and his applictiti('n is granted; and it is ordered, that the respondent do, within 
one month fiom the date on which this order reaches the Court below, deliver 
up the two boys, Yu-af Ali and Bisit Ali, into the custody of their father, the 
appellant ; and it further ordered that, in the event of respondent failing so 
to do, coercive measures to enlorce this order, as provided iu s. 260 of the Civil 
Procedure Code, may be adopted. 

Tyrrell, J. — I concur. Appeal allowed^ 
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[8Jill.39t] 

The 5th May, 1886. 

PRESENT; 

Mb. Jcstioe'Oldfield and Mr. Jdstice Mahmood. 

Sita Ram Plaintiff 

Vfisam 

» Amir Begam and others Defendants. 

MuhcLmniddiyn Law — AUenation by widow — R/qJUs of other heira —Minor — 
Mother — Guardian — Mortgage — First and second mortgagees — Suit 
by first mortgagee for sale of mortgaged, propertt} — Second mortgagee 
not made a parly — net IV of ltiH2 (Transfer of Property Act), 
ss, 78, 86 — Res-jiidicata — Civil Piocedure Cod^, s. 13 — 

Meaning of between pm ties under ivhom they or any of 
them claimP 

Upon the death of O, a Muhammadan, his estate was divisible Into eight shares, two of 
which devolved upon his son J, one upon each of his five daugh r32o]ters and ono upon 
hig widow B. The name of 8 only was recorded in the revenue rcgisttTS in respect of the 
i^amindari property left by G. In 1876, A and B gave to X a deed of simple mortgage of 
biswas out of a 5 biswas share of a villago included in the said property. In 1878, A and B 
gave to 5 a deed of simple mortgage of the 5 biswaa, which were described in the deed as the 
widow’s “own” property. In 1882, X obtained a decree upon his mortgage for the sale 
of the mortgiged property, and it was put up for sale and purchased by X himself in 
January 1884. In February and November 1884, the daughters of G obtained ex parte 
decrees against A and B m suits brought by them to recover tboir shares by inheritance in 
the 5 biswas. In 1885, S brought a suit upon his mortgage of 1S78, claiming Iho amount 
due thereon and the sale of the whole h biswas. To this suit ho made defendams ^ and 
B, Q's daughters, and X, alleging that the decrees of Fobruiry and November 1884, were 
fraudulently and collusively obtained, and as to the auction-sale of January 1884, that the 
2^ biswas were sold subject to his mortgage, he not having been made a party to the suit 
brought by X upou the deed of 1876, and therefore not being bound by any of the proceedings 
taken therein or consequent thereto. Tb was contended that B's po.sition as head of the 
family entitled her to deal with the property so as to bind all the members of the family, 
though using her name only, and it was suggested that, at the unie of the mortgage of 1878, 
some of the daughters were minors. On behalf of the daughters it was contended [inter 
alia) that the decrees obtained by them against and B in February 1884, were conclusive, 
by way of res judicata, against the plaintiff, who, as mortgagee from A and B, claimed under 
a title derived from them. 

Held, that there being no evidence to show that the decrees of Febru.ary and November 
1884, were fraudulently and collusively obtained, the Court of First Instance was right in 
eitempting the shares of the daughters from the lien sought to be enforced by the plaintiff 
and that, inasmuch as the deed of 1876 was prior in date to the plaintiff's deed of 1878, and 
there was no allegation of fraud or collusion in regard to it, the decree and sale in enforce- 
ment of the former deed would defeat the rights of the plaintiff under the latter. 

Khub Chand, v. Kalian Das, I. L. R., 1 All., 240, and Alt IJasan v. Dhirja, I, L. R*, 
4 All., 618, referred to. 

Per Mahmood, J. — According to the Muhammadan Law, the surviving widow, though 
. held in respect by the members of the family, would not be entiilt d to deal <vith the property 

' ‘ * First Appeal*jJo. 129 of 1886, from a decree of Maulvi Muhammad Abdul Basit Khain, 

Sobordinate Judge of Mainpuri, dated the 23rd April 1886. 
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BO ^0 to bind them* and the entry of her name in the revenue regietere in the place of her 
deceased husband would probably be a mere mark of respect and sympathy. Tier position 
in respect of her husband’s estite is ordinarily nothing more or less than thij of any other 
heir and even where her obildron are minors, she cannot exercise any powoi of <|i^pobitioa 
with reference to tboir property because although she m ly, under cert iin limitations, act 
as guardisK of thoir persons till thf y rcxch the ago of discretion, she cannot exercise control 
or act as their guirdian m respect of titir property without sp cial appointment by the 
ruling iuthonty, in default of other relition's who are entitled to such guardianship Even 
therefore if some of the dingbtcrs in the prestnt cise were minors xt the time of the plaintiff’s 
mortgage, thoir shxus lould rot bo affected thereby They could only be so affected if 
circumbt inces existed vvhith would furuish grou id*> foi ipplying ag iinst them the 132 J] 
rule of c toppel contxined in b 115 of the llxidoncc Act or the diotnnc of equity foimuJated 
ms 4t of the Tixn-,lor c [ Piopett^ A( t but hcie no such ciccumst inctu existed 

Also pet M\HMOOD J — Ihe decrees ot rcbinxrj ind N >v<mboi 18S4 did not operate 
as J6S judicata agiinsL the plaintiff mxsmnch as i morrgxgo cannoti be bound by a division 
relating to the mortgiged piopcily in t suit it stitnied xftcr his mortgxge, and to which he 
wasnotapirty Affcfr i iiioilg ige h is hteii dnl> reitcd the mortg igor m whom the equity 

of redemption is vest d, no Ijiign s^c'n xn\ ixch sfc it is would entitle him to represent 

tho rights ind intciosta of the mJtrgigec in a ul stqiioni litigation so as to render the icbult 
of such htigition binding upon ind LOinlusi\e xgiui'>t such in irtgxgee The plxmiiff m the 
present suit could not be* tr< itccl xs i pxity clainiinq under his mortg igois, within the 
meaning of s 18 of the Civil Procedure Code ind I h xfc scf tion must be interpreted as if, 
a£t<r tho words “under whim tht} nr inv if them ci iiin ” the words “ by a title anting 
subbtqucntly to the comme nccnuiit ot tl e foimer suit” had been inserted Dooma Sahoo 
V Joonamin Loll 12 W R 3G2 xnd inmovialet N ig v Koylash Chundei Dey^ 1 L R , 

4 Oal 692, i fcired to Oufiam v Mon wood 3 L* ist , 316 Boykuntnath Chaitt ijec y 

Amecioomssa hhatoon 2 R 191 Katania Nile Jitat y. Si imut Baja Mooitoo Vynya liogu 

nadhii 9 Moo I A 539 and Ham (^oomat Stin \ Ptosuniio Coomar bein, W R , Jan. July, 
1864, p 375 distinguished 

The principles of the ruK of /es judicHi xs pirt i t tli liw of tivil procedaie piopeily 
bo called and thos of the luU of < si ppel, as pxrt of the liw cf evidence, expl lined and 
distinguished 

The facts ol this caso vsoie is follows — 

OriG GhuUm Kasiil Klnn cliocl in J872, leaxin, as his hoiis his widow 
Atnir Begam, i son call d Ah Shoi Khin, and hve diughteis called severally 
Wila\ati BetJam, Nihali lio^aiii Niwah Bcgini, Sikini Begam and Jatri 
Begara Accoiding to the Muhammad in law ot inheiitance his estate v\ as 
divisible into eight shaies, two ol which devolved on the son, one on each 
daughfcet, and one on tho widow On bis death the name ot his widow only 
was lecordod in the levenue legisteis in lespect ot the z iraiodari property left 
b\ him This proportv included a five biswa share of a village called Kadngan]. 
On the 17th Ocfcohei 1876, Amr Beg im and Ah Shei Klian gave one Alam 
Singh and ceitam othei poisons a simple moitgage of 2J bis was out of the 5 
biswas On the 28ih Octuhei 187H, Amii B gam and Ah Sber Khan gave 
the plamtitl in thi-^ case a bond for lis 3,000, in which the 5 biswas, desciibed 
as the widow’s ‘ own piopert>, was moitgaged by wav of simple moitgage. 
On the Ist December 1882, [327] Alam Smgh and his co-mortgagees obtained 
a deciee against Amu Begum and Ah Shei Khan for the sale ot fhe mortgaged 
property, and caused it to be put up foi oalo, and bought it themselves, on the 
Slat January 1H84 

Subsequently Nihah Hegani, Nawab Begim, Sikina Begam, and Jafri 
Begain, loui of the daughteis uf Ghulam Easul Khan, havmg‘sued their mother 
aud brothel frr their shaios by inheritance in the 5 biswas, obtained an parte 
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docree against them on the 27th February 1884 ; and Wilayati Begaro, the fifth 
daughter of Ghulam Basul Khan, also having brought a suit against Amir 
Begam andiAh Sher Klian, for her share in the 5 biswas, obtained on the 
24fch November 1884, decree for the same. 

In January 1885, the plaintiff brought the present suit on the bond of the 
28th October 1878, in which he claimed Rs. 5,404-15, principal and interest, 
and the sale of the 5 biswas. Besides the executants of the bond, Amir Pegam 
and Ali Sher Khnn, he made the^our surviving daughters of Ghulam Rasul Khan 
and the heirs of the fifth daughter, deceased, defendants to the suit; and also Alam 
Singh and the other purchasers of 2i bisvvas of the 5 biswas. He prayed that 
he might be allowed to recover tlie amount due on the bond by the sale of the 
6 biswas, “ without any regard to the decrees of the 27th February 1884, and 
the 24bh November 1881, and the auction sale of the 31st January 1884,“ 
He alleged as to those decrees that they were fraudulently and collusively 
obtained, and as to the auction-sale, that the 2j biswas were sold subject to 
his mortgage. 

The Subordinate Judge of Mainpuri, by whom the suit was tried, held 
that the decrees impugned were not fraudulently and collusively obtained, 
and the shai'es of the daughters were not liable to be ^old in satisfaction of 
the plaintiff’s mortgage ; and that the portion of the 5 biswas purchasfd by 
Alam Singh and liis co- mortgagees was not liable to be sold in satisfaciion of 
tlie plaintiff’s mortgage, his being a second mortgage; and gave the plaintiff’ a 
decree for the recovery of the money claimed by the sale only of the rights and 
interests of Amir Begam and Ali Sher Khan remaining in the 6 biswas. 

[3281 The plaintiff appealed to the High Court. 

Mr. 0, H, Hill and Munshi Hanumaii Prasad, for the Appellant. 

Mr. T. Conlan, Mr. VF. M, Colvin, Mr. Abdul Majid, and Pandit Bishambar 
Nath, for the Respondent. 

Oldfield, J. — This suit was brought on a bond, dated the 28bh October 
1878, executed by Amir Begam, widow of one Ghulam Rasul Khan, in consider- 
ation of an advance of Rs 3,000. The plaintiff sought a decree for principal, 
with inteiest, and sale of the 5 biswas share in a village which the bond pur- 
ported to hypothecate. The suit has been decreed in the Court below against 
the widow’, Amir Begam, and against the son, Ali Slier Khan ; hut so far as it 
sought to make the shares of the five daughters of Ghulam Rasul Khan liable, 
and so far as it sought to inteifere with a prior bond in respect of a 2k biswas 
share of the property, and the right of the respondents Alam Singh and 
others Ruction purchasers), the plaintiff’s suit was dismissed. The appeal 
is preferred by the plaintiff against that portion of the decision of the 
lower Court which was given against him. 

The hypothecation-bond sued on purports to be made in tl.e name of Amir 
Begam herself, in respect of her own property, acting on her own behalf and 
in her own right ; and the suit also was brought on the allegation that the 
property hypothecated was owned and possessed by the f^xecutant of the bond ; 
and it has not been brought on the footing that she held the property in any 
way for the other heirs of Ghulam Rasul Khan. The whole of the property 
hypothecated clearly was not held by her in her own right. The five daughters 
of Ghulam Rasul Khan had a right to shares in the same as heirs of their 
father, aud for this right they brought suits and obtained decrees, as they were 
fully entitled to do. I do not see that there was any fraud or collusion, and, 
in my opinion, th^ lower Court was right in exempting this set of defendants 
from all liability to the plaintiff. 
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The next point urged, namely, that the appellant is entitled to bring to 
sale the property bought by the auction-purchasers Aiam Singh and others also 
fails. The hypothecation-bond, uoon which the decree and Sale proceeded, 
was a prior one dited the 17th [829] October 18'^6, and the property was 
purchased by Alain Singh and others on the 31st January 1884, The appel- 
lant’s hypothecation-bond being the later one, the transaction could Only be 
questioned on the ground of fraud, of which there appears to none wliitever. 
For the above reasons the decision of the lower Court inu$>t be affirmed and 
this appeal dismissed wibli costs. The two sets of respondonts.will be entitled 
to costs in proportion separately. 

Mahmood, J. — I am of the same opinion, The facts of the case are simple 
enough, namely, that the deceased Ghulam Rasul Khan died sometime m 
the year 1872, leaving as his heirs, according to Muhammadan law, a widow 
named Amir Bogam, a son named Ah Sner Khan, and five daughters named 
Jafn Begam, Wilayati Begara, Nawab Begam, Nihah Begam, and Sakina 
Begam. It is clear that immediately on the death of Ghulam Rasul Khan, 
according to the rigid system of inheritance which is to be found in the 
sacred texts of the Kuran, his property devolved in specific portions on 
these seven persons, who were his heirs. What happened afterwards was, 
that in respect of such of his property as consisted of land paving Government 
revenue, instead of the names of all tlie heirs being entered in the Government 
records, the name of the old lady alone was entered. This is often done among 
Muhammadans out of respect to the mother of a family ; but on the part of 
the appolLint there has, iu the present instance, been a very faint attempt to 
make out that the Begam was put in possession of the whole property in this 
manner in lieu of dower. This might be made out, of course, where there were 
adf qiiato grounds, and when such grounds were supported by adequate evidence. 
But m the present case there are no grounds for such a contention. It was fur- 
ther urged that her position as head of the family entitled her to deal with the 
property, so as to bind all the members of the larnilv, though using her name 
only. But that is not so ; and the argument of the learned pleader for the 
appellant upon this point seemed to me to proceed upon a confusion between 
the position of a Hindu widow and the legal status of a Muhammadan widow, 
as in this case. The surviving widow among Muhammadans, though looked 
on with respect by her own children or younger members of the family, holds 
a posi-[ 830 ]tion very difiereot to that of the widow among other nations, 
where the law of inheritance and succession proceeds upon other principles. 
The mother, being looked upon with respect and sympathy, would probably 
have the consent ol her ohildien to the entry of her name in lieu of her deceased 
husband's name as a mark ol respect. An illustration of this is furnished 
by the unreported case of Maulvi Jnayat Rasul v. Khairunnissat decided by 
this Court on the ]5bh July 1875. From all I have learnt of the present case, 
tlie entry of Amir Begam's name was entirely due to the notions and feelings 
which I have just described ; for if it bad been to show a possession adverse to 
the five daughters, these people would not have been on such afiectionate 
terms as it is shown they were. Amir Begam, I understand, was not the 
step-mother of these young ladies, but their own mother, and therefore no 
such argument as to adverse possession could be easily sustained. What 
happened after this record of the old lady's name was, that on the 17th 
Ootobei 1876, she and her son, Ali Sher Khan, executed a hypothecation^ 
bond in favour of the respondents Alam Singh and others, defendants No. 3. 
The bond was sued upon, and the 2i biswas share was purported to be sold 
in enforctraent of lion on the Slat January 1884. I mention this to show the 
connection oi Alam Singh and others, who purchased the property at that sale* 

m 
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February 1884, four of t>hese young ladies having sued their 
naot e and fcheir brother, obtained a decree for their shares of the property, 
—a Oiroumsfance which suggests the inference that they had heard of the 
alienations which their ipother and brother had been m'lking, and becatne 
anxious to secure their rigiits. The fifth lady, Wilavati Begam, similarly 
obtained a decree for her share on the 21bh November 18H4. Both decrees were 
e(V pari'^, and this* circumstance has been referred to as supporting the plaintiff ‘s 
allegation of fraud and collusion, but I cannot admit that it does. The plain- 
rights arose from the bond of the 28th October 1878, which in no way 
could affect the share of these young ladies, unless, indeed, circumstances 
existed which would furnish grounds for applying against them the rule of 
estoppel contained in s. 115 of the Evidence Act (I of 1872), or the doctrine 
of equity formulated in s. 4l of the Transfer of [331] Property Act {IV of 
1882), Bub here no such circumstances exist, for it is nob shown or pretended 
that the young ladies, who are “ purdah-na shins” by any declaration, act, or 
omission, intentionally caused or permitted the plaintiff to believe that their 
mother and brother were the exclusive owners of the propeity when themortg.ige 
was made in the plaintiff’s favour Nor is it made out that the plaintiff la a 
bond fide transferee for value, in the sense of his having taken reasonable care 
to asceitain the title of his transferors. On the contrary, he knew that the 
property had been inherited from Ghulam Basul, and he might easily have found 
out that there were other heirs besides the widow" and the son. 


Then, as to the decrees of 27th Fehiuary 1884, and 24th Novemhei 1884, 
there is absolutely no evidence that these d^"cree9, though ex parte, were 
passed in collusion. I should say that it was impossible to contest those decrees, 
and the mother and son acted rightly in not defending the suits. On the other 
band, the argument suggested on behalf of the respondents, that the decrees 
are conclusive against the plaintiff, seems to me to be unsound, though it 
raises an important question of law, which I shall decide in this case. In the 
case of Dooma Sahoo v. Joonarani ball, 12 W. E , 362, the general principle 
was laid down by Dwahka Nath Mitter, J , that a mortgagee cannot be 
bound by a decision relating to the mortgaged property in a suit instituted alter 
his mortgage, and to which he was not a party. The principle of the rule 
was subsequently adopted in honomalee Nag v. Koylnsh Chmider Dfy, 1 L. E., 
4 Cal., 692, by MaRKBY and Prinskp, -IJ., who, however, complained of the 
paucity of case-law upon the subject, and adopted the rule, after expiessing 
considerable hesitation and doubt, because MiTTER, J., liad not stated any 
reasons for the rule he laid down. With due respect to those learned tiidgi s, 
I cannot help feeling that there is no substantial ground for entertaining doubts 
upon the question, and I will take this opportunity of stating my reasons (or 
this proposition. 

The plea of res jvdicala as a bar to an action belong.s to the province of 
adjective law, ad HUs ordinntfonem, but difiference of opinion prevails among 
jurists as to whether the rule belongs to the domain of procedure or constitutes a 
rule of the law of evi-t332] dence as furnishing a ground of estoppel. In 
England, and I may say also in America, the rule is usually dealt with as 
belonging to the law of evidence, for there judgments in personam, which operate 
as res judicata, %re as often treated as falling under the category of estoppels 
by record. Sir FiTZ James Stephen, the distinguished jurist who framed our 
Indian Evidence Act (I of 1872), and whose views have been accepted by our 
Indian Legislature in framing s. 40 of that Act, adopted what seems to me the 
only logical and juristic classification by treating the rule of res judicata as 
falling beyond the proper region of the law of evidence, and as appertaining to 
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proce(?ure properly so called. That the effect of the plea of res judicata may, 
in the result, operate like an estoppel, by preventing a party to a litigation 
from denying the accuracy of the former adjudicafion, cannot^ be doubted. 
But here the similarity between the two rules virtually ends ; •and it is 
equally clear that the ratio upon which the doctrine of estoppel, pro- 
perly 80 called, rests, is distinguishable from that upon which the ^ plea of 
res judicata is founded. Tlie essential features of estoppel* are those which 
have found formulation in s. 115 of the Evidence Act, the provisions of which 
proceed upon the doctrine of equity (upon which s. 41 of .the Transfer of 
Property Act is also based) that he who by his declaration, act, or omission has 
induced another to alter his position, shall not be allowed to turn round and 
take advantage of such alteration of that other's position. All the other rules 
to be found in Chapter VIII of the Evidence Act, relating to the estoppel of 
tenant, or of acceptors of bills of exchange, bailees or licensees, proceed upon 
the same fundamental principles. On the other hand, the rule of res judicata 
does not owe its origin to any such principle, but is founded upon the maxim 
nemo dehet bis vexari pro und et eddem causd — a maxim which is itself an 
outcome of the wider maxim interest reipnhUcoe ut sit finis litium. The 
principle of estoppel, as I have already said, proceeds upon different grounds, 
and I think the framers of the Indian Codes of procedure acted upon 
correct juristic classification in dealing wuth the subject oi i es judicata as 
appertaining to the province of procedure properly so called. Perhaps the 
shortest way to describe the difference between the plea of res judicata 
and an estoppel, is to say that whilst [333] the former prohibits the 
Court from entering into an inquiry at all as to a matter already adjudicated 
upon, the lalter prohibits a pariv. after the inquiry has already been entered 
upon, from proving anything which would contradict his own previous decla- 
ration or acts to the prejudice of another party, who, relying upon those 
declarations or acts, altered his position. In other words, res judicata pro- 
hibits an inquiry in limine, whilst an estoppel is only a piece of evidence. 
Further, the theory of res judicata is to presume hv a conclusive presumption 
that the former adjudication decdared the truth, whilst “ an estoppel,” to use 
the words of Lord COKE, “is where a min is concluded by his own act or 
acceptance to say the truth,” which means, he is not m H owled, in contradiction 
of his former self, to prove what he now choses to call the truth. Thus the 
plea of res judicata proceeds upon grounds of [)ublic policy properly so called, 
whilst an estoppel is simply the application of equitable principles between man 
and man — two individual parties to a litigation. I have given expression to these 
views because they explain and form necessary steps of the reasons upon which 
my ruling, as to the exact point before us, will proceed. 

The question then resolves itself into this, whether the decrees of the 27th 
February 18S4, and the 24bh November 1884, which w^ere obtained by the 
respondents in a litigation commenced subsequent to the plaintiff’s mortgage of 
1878, and to which litigation he was not a party, can be held to operate as 
res judicata against him. And in this light the question seems to me to rest 
upon the interpretation of s. 13 of the Civil Procedure C-)de, — a section which 
has, before now, given rise to much judicial exposition. The main part of that 
section is as follows : — ‘‘ No Court shall try any suit or issue in which the 
matter directly and substantially in issue has been directly gfnd substantially 
in issue in a former suit between the same parties, or between parties under 
tohom they oi any of them claim, litigating under the same title, in a Court of 
jurisdiction competent to try such subsequent suit, or the suit in which such 
issue has been subsequently raised, and has been heard and finally decided by 
such Court,** 
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Here it is clear that the plaintiff was not a party to the former suit, and 
all that can be said in support of the argument, that he is bound by the former 
decrees, mus^t proceed upon the hypothesis [334] that, as mortgagee from Amir 
Begam a^d Sher Ali, he claims under a title derived from them. The merits of 
the argument depend upon the interpretation of the words emphasized by me 
in reading s. 13 of the Code ; for the issue in this litigation as to the title of the 
plaintirf-respondent is the same as in the former suits, and the effect of the 
former decrees would be conclusive against the plaintiff, if he could in this 
litigation be Jreated as a party claiming under his mortgagors, wuthin the 
meaning of the section. The section has been no doubt carefully framed, and 
has given legislative expression to one of those rules of law which are most 
di69cult to formulate for purposes of codification. The difficulty of formulating 
such a rule is best illustrated by the fact that the language adopted by the 
Legislature in s. 13 of the Code of 1877 had to undergo considerable alteration 
when the present Code (Act XIV of 1882) was enacted. Further, as illustrat- 
ing the difiQculty, I may refer to what I said in Sheoraj Rai v. Kashi Nath, 
I. L. E., 7 All., 247, as to the interpretation of the word “ suit in the section, 
with reference to the Privy Council ruling in Misir Raghobardial v. Sheo 
Baksh Singh, I. L. E., 9 OaL, 439 : L. E., 9 Ind. Ap., 197. But I have no doubt that 
in interpreting the language of that section, we cannot ignore the fundamental 
principles of the rule to which that section gives expression, unless, indeed, 
the express words of the statute clearly contradict those principles. Now, 
what is the mejaning of claiming under used in the section ? There can be no 
doubt that the plaintiff in this case derives his right under the title which his 
mortgagors, Amir Begam and Sher Ali, possessed in the mortgaged property, 
and in this sense his title had been derived in privity to them ; but is that privity 
subject to the adjudication of the 27th February 1884, and of the 24th Novem- 
ber, 1884 ? This really is the question upon which the determination of the 
point now before us depends ; and I may add that the decision of the question 
must practically rest upon similar principles, whether we regard the matter as 
appertaining to the class of estoppels by record or to the rules of procedure properly 
so called. Further, in the decision of this point, the question whether the former 
decrees were passed in contested or uncontested suits would play no important 
part; for if the plaintiff can be properly regarded as privy to his mortgagors, for 
the pur- [888] poses of this question, he would, in the absence of fraud, be con- 
cluded by ex-parte decrees as much as by decrees in contested suits, on the ground 
that a title hampered by either an estoppel or an adjudication cannot pass free 
of the consequences of such estoppel or such conclusive adjudication, in con- 
formity with the principle which is the foundation of the maxim that ho gives 
nothing who has nothing, — nihil dat qui non habet. But the maxim itself 
affords indications of another rule of law, that he who takes under another, is 
not bound by any acts which that other does subsequent to the grant. It is 
upon this principle that the law of mortgage recognizes the rule that no act of 
the mortgagor done subsequently to the mortgage can operate in derogation of 
the mortgagee’s right. And I will presently show that it is upon the same 
principle that no estoppel incurred after the mortgage, and no conclusive 
adjudication as the result of a subsequent litigation by which the mortgagor 
is bound, can affect the rights of the mortgagee. The reasons of the rule are 
nowhere stated better than by the eminent American writer Mr. Bigelow, in his 
celebrated treatise on the law of estoppel (at page 94), and I will quote him 
here as adopting bis language at the risk of prolixity : — 

** Having ascertained the effect of judgment estoppels upon the actual 
^larties to the record, let us now inquire into the effect and operation of personal 
judgments against those who were not strictly or nominally parties to the fortper 
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suit, but whose interests were in some way affected by it. And first of pri^fey, 
which, by Lord Coke, is divided into privity in law — t.e., by operation of law, as 
tenant by the courtesy ; privity in blood, as in the case of ancestor and hair ; 
and privity in estate — i.e,, by the action of the parties, as in the case of feoffor 
and feoffee. These divisions are only important in defining the extent of the 
doctrine of privity ; and as the rules of law are not different in questions of 
estoppel in these divisions, it will not be necessary to present them separately* 
But it should be noticed that the ground of privity is property and not personal 
relation. Thus an assignee is not estopped by judgment agaiqst his assignor 
in a suit by or against the assignor alone, instituted after the assignment was 
made, though if the judgment has preceded the assignment the case would 
have been different ; hence privity in estoppel arises by virtue of succession; 
[ 386 ] Nor is a grantee of land affected by judgment concerning the property 
against his grantor in the suit of a third person begun after the grant. Judg- 
ment bars those only whose interest is acquired after the suit, excepting of 
course the parties.” 

The principles stated in this passage are supported by many cases, chiefly 
American, which the learned author cites in the pages that follow. Speaking 
for myself, I am perfectly prepared to accept this enunciation of the law as 
applicable to Indian mortgagees, because, whilst there is nothing in s. 13 of the 
present Civil Procedure Code to contradict my view, my notions of jurispru- 
dence are consistent with wliat I have said. Looking to the definition of 
mortgage as contained in the first paragraph of s. 58 of the Transfer of Pro- 
perty Act (IV of 1882) and to cl. (f>) of the same section, which defines simple 
mortgages, T am of opinion that hypothecation or simple mortgage, as under- 
stood ill this country, is, in the eye of jurisprudence, a species of what are 
known as jura in re aliena, that is, estates carved out of full ownership, and 
that when such an estate has once been created, the mortgagor cannot represent 
it in any subsequent litigation. And, to use the words of Mr. Bigelow^ “ it 
should be noticed that the ground of privity is property and not personal rela- 
tion. ” And if this is so, the estate which has already vested in a mortgagee 
cannot be represented in, or adjudicated upon, in a subsequent litigation to 
which he is not a pnrty ; for the simple reason that a decree of Court in such 
cases can neither create new rights, nor take away existing ones, but can only 
enforce the rights as they stand between the parties, and in enforcing such 
rights, cannot go beyond the rights of the parties to the litigation. 

The effect of this view no doubt is to go somewhat beyond the letter of the 
statute, though not to contradict a single expression employed in s. 13 of the 
Civil Procedure Code. To put the matter concretely, I interpret that section as 
if after the words “ under whom they or any of them claims ” the words “ by a title 
arising subsequently to the commencement of the former smt^ ” existed in the 
section ; and I think I am within the recognised rules of interpretation when 
I read the section in this manner. — {Vide Chap. IX, Maxwell on the Interpre- 
tation of Statutes, p. 274, &c.). Indeed, as a pure question of analogy, I may 
refer to the words in cl. (6), [337] s. 27 of the Specific Relief Act (I of 1877), 
which are similar to those which I have interpreted in s. 13 of the Civil 
Procedure Code, as fortifying my view, because the ultimate principle upon 
which a specific performance of contracts may be enforced against those who 
were not actual parties to the contract itself, proceeds upon principles 
analogous to those upon which a judgment in personam against a party operates 
as res judicata against those who claim under him, — the question of notiOe 
needing proof in the one case, and in the other being presumed under a doctrine 
i^imilar to the one upon which constructive notice by Us pendens is fpOndedt 
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1 will now deal with the oases which were cited before MaHKBY andPBlNSBP, 
JJ., in Bonomalee Nag v, Koylash Ghunder Dey, I, L. R., 4 OaL, 692, as opposed 
to the view \^hich I have expressed. The case of Outram v. Morewood, 3 East, 
846, does^ not touch the, question, because all that Lord Ellenboroxjg-H 
held in that case was, that the matter which had been adjudicated upon 
in a previous litigation as against Ellen More wood (she being then sole), 
before her husband had any right to the subject-matter ot the litigation, 
could not be re-opened in a subsequent litigation between the same parties, 
though such litigation may have had a different form or object. This clearly 
is not the case here. Again, the next case — Boykuntnath Chatterjee v. Amee- 
roomssa Khatoon, 2 W. R., 191, 'does not apply either, because a purchaser at a 
sale for arrears of Government revenue takes a title which is regulated by special 
legislation, which cannot govern cases such as the present. The case of Katama 
Natchiarv.SrimUt Raja Moottoo Vijaya Itagunadha, 9 Moo. 1. A , 539, would at 
first sight seem more to the point, but it really is not applicable, because the 
equity of redemption possessed by a mortgagor is vastly different to the estate 
of a Hindu widow, who, as the Lords of the Privy Council (at page 608) point 
out, is an absolute owner for some pui poses ; and the question whether a con- 
clusive adjudication against her, quoad the estate, would bind the reversioners, 
would naturally depend upon the nature and bond fides of the litigation. The 
position of a mortgagee is in no sense similar to that of a Hindu reversioner, 
and it follows that the same rule would not bo applicable to both. Nor has 
the case of Ram Coomar Se?n v, [338] Piosunno Koomar Setn, W. R., Jan. — 
July, 1864, p. 375, any beating upon the presentquestion, simply becausea person 
who acquires a prescriptive title by adverse possession under the law of limi- 
tation, is not bound to respect any contracts entered into between the mortgagor 
and the mortgagee, to both of whom his possession is adverse — a state of things 
which is not applicable to the present case, even by analogy. There is thus no 
authority against the view which I have enunciated at such length, and I hold 
that after a mortgage has been duly created, the mortgagor, in whom the 
equity of redemption is vested, no longer possesses any such estate as would 
entitle him to represent the rights and interests of the mortgagee in a subsequent 
litigation, so as to render the result of such litigation binding upon, and 
conclusive as against, such mortgagee. Applying this conclusion to the present 
case, I hold that the decrees of 27th February 1884, and 24th November 1884, 
do not operate as res judicata against the plaintiff -appellant. 

But whilst the decrees are not conclusive against the plaintiff, it 
should be noticed that the present suit was brought to enforce his lien, not only 
against the shares of his mortgagors, Amir Begam and Ali Sher Khan, but 
also against the shares of the five daughters , and further, also against the 
property purchased by Alam Singh and others, covered by the hypothecation 
of the 17th October 1876. The simple issue therefore in the case is, as my 
brother OlPFIEED has put it — Has the plaintiff acquired, under the hypotheca- 
tion^bond of the 28th October 1878, any lien over more than Amir Begam and 
Ali Sher Khan possessed in their own right at the time they executed 
the bond ? I have already said that the position of a Muhammadan widow 
in respect of her deceased husband’s estate, is ordinarily nothing more or 
less than that of any othel: heir, and I will here add, with reference to what 
has been urged on behalf of the appellant, that even in case of minority 
of her children, she cannot exercise any power of disposition with reference 
to their property, because she cannot act as their guardian in respect of 
BUoh matters. IJhder certain limitations, she may aot as guardian of the 
person of h0r cbildron till they reach the age of discretion, but the control of 
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their property never veets in her without special appointment by the ruling 
£ 389 ] authority, in default of other relations who are entitled to such 
guardianship. The facility of divorce on the one hand, and of (emarriage of 
widows on the other, account for this doctrine of the Muhammadan law. So 
that, even if some of the daughters were minors, as is suggested here, at the 
time of the plaintiff's mortgage, their shares could not be afifected^by the 
transfer. Then, of course, there is also the important fact that the widow in 
executing the mortgage now sued upon, did not profess to act on behalf of her 
daughters. And therefore on neither hypothesis can their shares be subjected 
to the lien which the plaintiff seeks to enforce in this litigation. 

Now as to the remaining defendants Alam Singh and others, it is urged 
on behalf of the plaintiff-appellant that, inasmuch as he was not made a party 
to the suit for enforcement of lien on the bond of the 17th October 1876, 
therefore he is not bound by any proceedings which took place upon that 
bond, including the sale of the 31st January 1884. This argument has only 
partial force, but cannot prevail. The law, as it stood before the Transfer of 
Property Act, as to the necessity in a suit by a first mortgagee of making a 
subsequent mortgagee a party, was explained by me in Ali Hasan v. Dhirja, 
I. L. R , 4 AIL, 518, following the ruling of Turner, J., in Khub Chand v. 
Kalian Das, I. L. R., 1 All., 240. It was there held that it was not absolutely 
necessary to make puisne incumbrancers parties to a suit by a first mortgagee, 
and that a sale in enforcement of the prior mortgage would defeat the rights 
of the puisne incumbrancer, who is conclusively presumed in jurisprudence to 
take with knowledge of the prior mortgage, or at least cannot take more than 
his mortgagor had to give. The puisne incumbrancer could of course escape 
the decree by proving fraud or collusion, or he might prevent the sale in 
enforcement of the prior incumbrance by redeeming it. But if neither con- 
ditions are satisfied, sale in enforcement of the prior incumbrance would defeat 
the puisne incumbrance. Since the passing of the Transfer of Property Act 
(IV of 1882), it seems, under certain conditions, necessary, according to s. 85 
of the Act, to make puisne incumbrancers parties, with the result that if they 
do not redeem, their lien will be defeated in the absence of fraud, which might 
disturb the rule of priority [ 340 ] under conditions such as those contemplated 
by s. 78 of the Transfer of Property Act (IV of 1882). But no such case is set 
up here, and J therefore concur with my brother OLDFIELD in the order which 
he has made. 

Appeal dismissed. 


NOTES. 

[ As regards the effect of alienation by one of several co-heirs, see also (1902) 26 Had., 
734 ; (1895) 20 Bom., 199 ; 338 ; (1901) 3 Bom. L. B., 658 ; (1902) 5 0. C., 197 ; (1906) 9 
0. C., 97 , (1907) P. L. R., 

As regards the powers of alienation under Mahomedan Law of a d^facto guardian, see 
also (1912)23M. L. J ,244. 

As regards the effect of non-joinder of all the incumbrancers, see also (1888) 10 All., 
620; (1911) 21 M. L. J., 213. 

As regards res pidicata, soe also (1898) 12 C. P. L. R., Ql ; (1906) 1 C. L J., 337 ; (1894) 
22 Cal., 364 , (1907) 6 C. L. J., 621 ; (1908) 5 M. L. T., 37 ; (1908) 8 C. L. J., 478 ; (1888) 
11 Ail., 148 ; (1889) 12 All., 1. ] 
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[SAIL 810] 

OBIGINAL CIVIL, 

, The 9th May, 1886. 

Pbesbnt : 

Mr. Justice Straight, Offg. Chief Justice. 

G S.- Jones Plaintiff 

' versus 

H. Ledgard anci others Defendants* 

Arbitration — Filing award in Court- -Civil Procedure Code, ss. 626% 626 — 
Partnership — Agreement to refer disputes to arbitration. 

The three parties to a deed of partnership agreed that in case of any dispute or differ- 
ence, the matter should be referred to the arbitration of persons chosen by each party lo 
such dispute, and that in case any such party should refuse or fail to nominate an arbitra- 
tor, then the arbitrator named by the other party should nominate another arbitrator, and 
the two should nominate a third person as umpire. Certain differences having arisen among 
the three partners two of them called upon the executors of the third to nominate an 
arbitrator under the terms of the deed but they refused to do so The first mentioned 
partners then nominated an arbitrator, who in his turn nominated another, and these haring 
appointed an umpire, made an award One of the partners at whose instance the matter 
in dispute had been referred to arbitration presented an application under s 525 of the 
Civil Procedure Code pra>ing that the award might be filed in Court This application was 
opposed by the executors of the third partner, who appeared and lodged verified petitions 
disclosing grounds of objection within the meaning of s. 520 or s. 521 of the Code. 

Held, that the word parties ” as used in s 525 should not be confined to persons who 
are actually before the arbitrators ; that if persons by an agreement have undertaken 
between themselves that, in the event of a certain state of things happening, a particular 
procedure shall be followed which, under one state of circumstances, may be adopted tn 
invitum, they should, for the purposes of s. 525, be regarded as parties to that arbitration ; 
and that there was sufficient reason to show that the defendants m the present case were 
prwid facte bound by the arbitration, so as to bring them within the terms of s 525 as 
parties thereto, who should be called on to show cause why the award should not be filed. 
Willeox V. Storkey, L. R., 1 C. P., 671, and Re Newton and Eetherington, 19 C. B. (N. SJ 
342, referred to. 

Held, also, that ss. 525 and 526 of the Code, read together, mean that the party coming 
forward to oppose the filing of the award must show cause, that is, must establish by 
argument, or proof, or both, reasonable grounds to warrant the Court in arriving at the 
conclusion that the award is open to any of the objections mentioned in s. 520 or 
8. 621, and it is not sufficient, when it is sought to make the award a rule of Court, 
for the defeated party to come and merely say upon a verified petition that, 
[Ml] this or that ground referred to in ss. 520 and 521 existed against the filing. Sree Rant 
Chowdhry v. Denobundhoo Clwwdhry, I. L. R , 7 Cal , 490, and Ickamoyee Chowdhranee 
V. Prostmno Nath Chowdhry, 1 L R,, 9 Cal , 557, dissented from Dutto Singhv. Dosad 
Bahadur Stngh, I. L. R., 9 Cal., 575 , Dandekar v. Dandekarb, I. L. R., 6 Bom., 663, and 
Chowdhry Murtaza Hossetn v. Bechunntssa, L. R., 3 Ind. Ap., 209, referred to. 

This was an, application to file and enforce an award, dated the 30th March 
1885, under the provisions of ss. 525 and 526 of the Civil Procedure Code. 

The application was made to the Subordinate Judge of Cawnpore, and, 
having been nunabered and registered as a suit, was subsequently transferred 
to the High Court for trial. 

' • Suit No. 1 of 1886. ^ 
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The appliciauli was<lWip Sibbald Jones, aii5 the other paHles^w^ 

Wilson and Henry Ledgard, executors of the last will and testam^t of Henry 
Charles Sevan Petman. It was stated in the application that the said G. 6. 
Jones, James Hunt Condon and H. C. B. Petman canned on business together 
at Oawnpore as Wool Manufacturers, under the style of the Oawnpore Woollen 
Mills Company ” from the 18th April 1878, to about the 8rd August 1882, under 
a deed of partnership, dated the 18th April 1878 ; that divers*difference^ and 
disputes having arisen between the said G. S. Jqnes, J. H. Condon, and H. C, 
B* Petman with respect to the accounts relative to the said, trade, which 
embraced also a claim made by one Jai Dayal against the Company, (and 
which had been paid by the said G. S. Jones), he the said G. S. Jones and the 
said J. H. Condon, in accordance with the provisions of the 32nd clause of the 
deed of partnership, dated the 18th April 1878, called upon the said William 
Wilson and Henry Ledgard as such executors as aforesaid by a letter, dated 
the 26th March 1885, requiring them, inter alia, to refer the said disputes to 
arbitration ; that the said Henry Ledgard as one of such executors as aforesaid 
replied to the said letter on the 25th March 1885, protesting against any resort 
to arbitration, whereupon he the said G. S. .Fones and J. H. Condon, by an 
agreement, dated the 27th March 1885, referred the said disputes to the 
arbitrament of Samuel Maurice Johnson, who by virtue of the powers 
conferred upon him by the deed of partnership and the said agreement 
of the 27th March 1885, nominated L342] the Reverend George H. McGrew^ 
as the other arbitrator ; that the said arbitrators, (having first duly nominated 
Samuel Burton Newton as their umpire) did on the 30th March 1885, duly 
make and publish their award in writing concerning the matters referred 
to them, and ordered, amongst other things, that the several payments in the 
said award directed to be made should be made within three months from the 
date of the award; and that the said H. Ledgard and W. Wilson as such 
executors as aforesaid and the said J. H. Condon had had due notice of the 
publication of the said award, but they bad nob paid the sums therein directed 
to be paid to him, the said G. S. Jones. 


The prayer in the application was that the Court would, in accordance 
with the provisions of ss. 525 and 626 of the Civil Procedure Code, order that 
the said award should be filed, and further that it would give judgment in 
accordance therewith and pass a decree thereon. 

On the 16th March 1886, on the application of the executors, Mary 
Petman, widow of H. 0. B, Petman, was joined as a defendant. 

On the 28th April 1886, H. Ledgard filed a written statement in which 
he stated as follows ; — 


‘^1. That undersigned has been the acting executor of the said Henry Charles Bevan 
Petman ’s estate, since grant of probate of the same to undersigned with William Wilson of 
Delhi, his co-executor, by this Honourable Court in the month of March 1886. 

2. That in discharge of the duties imposed upon undersigned as such executor, under- 
signed had occasion to write a letter on the 26th March 1886, to Mr. T. Lewis Ingram, 
Barrister-at-law, Lucknow, who was then acting as counsel for the said Gavin Sibbald Jones 
and James Hunt Condon, Civil Surgeon of Gawnpore, in the following terms, that is to 
say 


' Cawnpore, March 26th, 1886, Lewis Ingram, Esq. (Lucknow), • 

Dear Sir, — In reply to your letter of January 24th and in oontinuatiem of mine of 27th 
idem and February 26th, I beg to inform you that probate of the will of the late Mr. H. G. B, 
Petman has now been granted in favour of Mr. Wilson and myself. 


‘We have taken the opinion of the late Mr, Potman^s legal adviser'and of independent 
Qounsei on the subgeot of the claim you make against iheeetath on hohalf of l^r. G«^ Jones 


' '( r'\ 
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AadOr. Oondoij, and which you desire to refer to arbitration* tn reph thereto I beg to 
invite your attention to Mr Howard *8 (the late Mr Petman’«t counsel) letter to you of 
3^anuary 26th^X884, which was written tMSJ during Mr Petman’s iife-time, and to state 
that We dj not feel justified in departing from the course he then adopted, and that we, 
therefore, protest against any resort to arbitration m the matter, and further we deny the 
liability in respect of the claim put forward by Messrs Q- 8 Jones and Hr Condon 

* Ag I purpose feaving for England the end of the ourient week, I shall he much obliged by 
your addressing any further communication on the subject to Mr William Wilson of Delhi. 

I am, 

Y^Ours faithfully 

(8d ) H LEDGABD, 

Executor for the estate of the late Mr HOB Petman ’ 

3 That despite the protest contained in the said letter and refusal on the pari of the 
undersigned to join in any reference to arbitration, the said Gavin Sibbald Jones and James 
Hunt Condon professed to make a submission to arbitration on the part of the estate of the 
said Henry Charles Bevan Petman under a deed of co partnership entered into on the 18th 
day of April 1878, between the thiee aforesaid parties for the term of 500 years, but which 
was superseded and which said p\rtnership was ilteied and i now paitnership substituted by 
the addition of two new partners, to wit William Earnshaw Cooper and George William 
Allen, who formed a new partnership with the aforosiid three persons on the 22nd day of 
December 1881, wheicby there was a complete novation in respect of the capital of the 
said partnership concern, the term of duritiou of the said business which was reduced 
to one hundred years, and the good will thereof and the said last mentioned partner- 
ship was further absolutely dissolved and determined lu August 1882, when the said five 
CO partners formally transferred the stock and good will of their business to a Limited 
Liability Company incorporated under the Indim Companies’ Act 

4 That the mitteis of account forming the matter of the said alleged reference to 
arbitration, an award in which is sought to be filed agimst the executors of the said Potman’s 
estate, were the subject matter of a civil suit instituted by one Jai Dayal Ghaube of Oiwnpore, 
in the Court of the Subordinate Judge of Ciwnporo, on the 29th March 1882, against the 
partners of tho said Woollen Mills Company for i sum of R, 23 104 with interest, and in 
which the said Givin Sibbald Jones was a confessing defendant, whilst the b iid Henry 
Charles Bevan Petman and tho said James Hunt Condon successfully defended the same, 
and the said Subordinate Judge of Cawnporo, on tho 3rd February 1883, dismissed the said 
suit with costs in favour of the said defendants, which siid judgment and decree were never 
appealed from by the said plaintiff and became final as between the said parties 

5. That in the course of the said judgment of the said Subordinate Judge of Cawnpore, 
the learned judge commented m strong and unfavourable terms on the conduct of the said 
Gavm Sibbald Jones in relation to his private dealings with the said Jai Dayal Chaube and 
his conduct towards his said co partners in connection therewith 

6 That for nearly a whole year subsequently to the dismiss il of the said suit, and for 
nearly two years subsequently to the formal dissolution of the said [ 844 ] partnership by 
incorporation in a public company, the said Gavm Sibbald Jones and the said James Hunt 
Condon, whilst the said Henry Charles Bevan Petm in was in India, made no attempt to 
raise any question as to the siid matters oi any others relating to the said dissolved business, 
and it was not until the said Heniy Charles Bevan Petman retired to England during the 
winter of 1883 that any proposal was made to him to submit the said questions to arbitra- 
tion, and the said Heniy Charles Bevan Petman at once repudiated any liability for account- 
ing to his said co-partners by arbitration or otherwise, with respect to any of the said matters 
alleged to be in dispute between the said persons, and on the 26th Jan u iiy 1884, Mr. 
Pettnan*s standing counsel, Mr. Howard, formally communicated the said refusal and objec- 
tion on the part of the said H C B Petman to Mr Ingram aforesaid, who was then acting 
as oounael for the said Gavm Sihbbld Jones and the said James Hunt Condon 
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7. That notwithstanding the abovo refusal, nothing was done to submit the said matters 
to arbitration, until after Mr* Petman’s death had deprived his estate of such evidence as 
he himself might have adduced before any Court in which the award, if gi's^en during bis 
lifetime, had been sought to be filed. 

8. That the award said to have been made in pursuance of the aforesaid reference to 

arbitration to which undersigned was no party is bad, upon the face of it, for the following, 
amongst other, reasons : — • ^ 

(а) Because it is made and purports to consider and weigh evidence which it took the 

said Subordinate Judge of Cawnpore several months to record, and professes to 
scrutinize items of account without, as stated in the said award on the face of it, 
any examination of vouchers or witnesses, on the the 30th day of March 1886, 
the very day and date on which one of the said arbitrators, to wit George Swison 
McGrew, was appointed by Samuel Maurice Johnson, the arbitrator for Messrs. 
Jones and Condon, to consider, in the interests of the said Petmau’s estate, the 
various matters in dispute discussed in the said award, thus bearing evidence 
upon the face of the same of all absence of due regularity and propriety in the 
proceedings of the said arbitration . 

(б) Because the said award avowedly on the face of it revises and reverses the findings 
and reasons of the said Subordinate Judge of Cawnpore with respect to the various 
matters treated and finally disposed of in his said judgment dated 3rd February 
1883, in the suit of the said Jai Dayal Chaube, and makes the said partnership 
responsible for sums expressly disallowed as not due by the said judgment. 

(c) Because the said award, whilst professing to deal with a reference between the co- 
partners relating to a dispute alleged to exist between them concerning a partner- 
ship business, in eScct and throughout the main provisions thereof deals with 
the claims of the said Jai Dayal Chaube, an outsider, against the members of the 
said partnership, and the money award made by the said arbitrators against the 
said Petman’a estate is in effect a decree of the said Jai DayaPs claim as against 
all the three said co-partners. 

t8«] 9. That the said Gavin Sibbald Jones, in the application before this Honorable 
Court to file the said award against the estate of the said £1. C. B. Petman, avowedly bases 
the claim to file the same as against undersigned on a vv^luutary payment and discharge of 
the claim of the said Jai Dayal Chaube alleged to have been made (at some time not speci- 
fied) by the said Gavin Sibbald Jones, and as such no payment made by the said Gavin 
Sibbald Jones can bind the said PotmaiPs estate. 

10. That the said Gavin Sibbald Jones was further not entitled to make the said refer- 
ence to arbitration as against the estate of the said H. C. B Petman under the 32nd clause 
of the deed of co-partnership referred to in his said application to file the said award, within 
the true meaning and intent of the said deed of co-partnership. 

11. That the claim of the said Gavin Sibbald Jones to file the said award under thw 
provisions of ss. 525 and 526 of the Code of Civil Procedure is bad in law, in that it is con- 
trary to the provisions of s. 28 of the Indian Contract Act and s. 21 of the Specific Belief 
A^t, and the award deals with items of account on which a suit would be barred by 
limitation. 

12. That the rights of minor children of the said H. 0. B. Petman are involved in the 
administration of the said estate, and undersigned prays that for the reasons above set forth 
the said claim to file the said award as against the estate of the said H. C. B. Potman be 

dismissed with costs in favour of undersigned as executor of the said estate.** 

• 

On the same day William Wilson filed a written statement, in which he 
stated as follows : — 

“1. That he joined with one Henry Ledgard of Cawnpore in obtaining probate of the 
will of the late Henry Charles Bevan Potman deceased from the Honorable the High Court of 
Judicature for the Korth-Western Provinces on the 2nd day of March 1885* 
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2. That since the said date the undersigned has joined with the said Henry Ledgard in 
administering to the said estate, and jointly with the said Henry Lodgard declined to join 
any reference to arbitration of matters connected with the said estate. 

8. That undersigned denies the right of any person joining in the said reference to 
arbitration to bind the estate of the said H. 0. B. Petman behind the back of the duly 
authorized representatives of the said estate by ex-parte proceedings, had, not between 
existitjjg co-partnors of a subsisting business, but by persons who at the time of the said 
reference wore acting outside the scope and powers of the 32iid paragraph of a deed of co- 
partnership which was terminated in December 18S1, and relating to items connected with 
accounts of the year 1879, which had formed the subject of litigation between the parties in 
the year 1882, and which said litigation was finally concluded and determined by a judgment 
and decree of the Subordinate Judge of Cawnpore, dated the Hrd February 1883, which 
became final and binding in the premises. 

4, That the award made by the said arbitrators is illegal and bad on the face thereof. 

1846 ] 5. That the attempt on the part of the plaintiff to make the same a rule of Court 
is contrary to the terms of s. 28 of the Indian Contract Act and s. 2J of the Specific Relief 
Act. 

6. That under the provisions of s 526 of the Civil Procedure Code this Honourable 
Court should dismiss the said application to file the said award with costs in favour of 
undersigned defendant.” 

On the 5th May 188G, H. Ledgard tiled a supplementary written statement, 
in which he stated as follows : — 

“ 1. That the appointment of the Reverend George Henry McGrew as an arbitrator is 
bad in consequence of the failure of the plaintiff to cDmplv with the provisions of the 32nd 
clause of the deed of co-partnership. 

2. That the defendants were never served with norico ot the date or place of arbitra- 
tion and had no knowledge thereof prior to the making of the award ; and the so-called 
arbitrators made their award without giving the defend ints the opportunity of producing 
evidence if they had been so advised or of being heard.” 

On the same day the Court framed the following preliminary issue for 
trial : — 

“ Looking to the language of clause 32 of tlie partnorship*deed of the 18th 
April 1878, and to the circumstances under which tho arbitration -proceedings 
were held, were the defendants in law parties to the arbitration-proceedings, and 
so bound by the award in tJie sense of the procedure laid down in ss. 525 and 
526 of the Civil Procedure Code.” 

The 32nd clause of the deed of partnership of tlie 18fch April 1878, ran as 
follows : — 

^ “ That in case any dispute or difference shall at any time .iri.se between the said part- 

ners, or any partner or partners that may hereafter be admitted into the bu^inoHs with tho 
aforesaid consent of all the parties to those presents, or between the survivors of them and 
the heirs, executors or administrators of a deceased partner or partners, touching or con- 
cerning the said business or any matter or thing herein contained or in any wiye whatsoever 
relating to tho said partnership business, or any of the affairs thereof, or concerning the true 
meaning and intent of these presents, the said dispute or difference shall, upon the request 
in writing of either of tho said parties bo referred to the arbitration of disinterested or in- 
different persons to be chosen by each party in difference within fifteen days of such requisi- 
tion in writing Slaving been made and left at the place of business for the time being of the 
said partnership, or at the last known address of the said partners or representative of a 
deceased partner, and in case any of tho said partners in difference or their or his heirs, 
executors and administrators shall refuse, neglect or fail to nominate an arbitrator, then 
the arbitrator named by the other party shall nominate another arbitrator, and the two 
arbitrators to be appointed as aforesaid shall, before proceeding in the said reference, nominate 
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[347J another indifierent person to be umpire, and the said arbitrators shall make their 
award in writing within thirty days next after such reference shall be made, or in case 
the said arbitrators shall not make the award within the time last mentioned, tbpn the matter 
in dift’crenco shall be submitted to the said umpire, who shall make his award in* writing 
within thirty days next after the said matter shall have been so referred to him cither by the 
arbitrators or by the parties or any or either of them, and such arbitrators and umpire or 
any or cither of them shall have full power to examine the said parties and their res|)ectxve 
witnesses, on oath or otherwise, and to call for and roc^uire the production of all books, 
papers, deeds, letters, vouchers, documents and writings thxtthey or he shall think neces- 
sary , and shall have all the power and authority given by the statute in that behalf, and 
the award of the said arbitrators, and the umpirage of the said umpire as the case may be, 
shall be final and conclusive between the said parties, and to this end it is equally under- 
stood and agreed that any submission or rofeienoe to arbitration under or by virtue of these 
presents, shall and mav from time to time be made a rule of the Civil Courts of Cawnpore 
aforesaid, and he binding upon all the said partners under the provisions of bs. 525 and 626, 
Act X of 1877, otherwise called the new Code of Civil Procedure.” 

Mr. T. Conlau and Mr. G, E. A. Ro'is, for the Plaintiff. 

Mr. J. E. Howard and Mr. C, H. Hill, for Henry Ledgard and William 
Wilson, executors of the deceased H. C. Petinan. 

Mr. Ro^s Alston, for Mary Petman, widow of H C. Petman. 

straight. Offg. C.J . — This is an application by Gavin Bibbald dones, under 
s. 525 of the Civil Procedure Code, asking to file an award, dated the 30th 
March 1BH5. Notice was issued to the parties said to have been affected by 
the award, and who are also alleged to have been parties to the arbitration, to 
show cause why the award should not he filed ; and they have now appeared 
and lodged verified petitions, sotting forth the grounds on which they 
maintain that the application ought not to be granted. Before dealing more 
irninediateW with the application and the sections relating to it, namely, 
ss. 525 and 526 of the Code, 1 think it desirable, bv way of preliminary, and for the 
purpose of expL^ining my views, to examine the provisions of Chapter XXXVII 
of the Code in which those sections are to bo found. These provisions have 
been framed to provide for three things— first, a reference to arbitration 
by consent of the parties in the course of a suit ; secondly, means for 
making an agreement to refer, or the submisson to arbitration, a rule of 
Court, and so seizing the Court of the matter, and giving it jurisdiction over 
[348] the award subsequently passed on the reference ; and, thirdly, for an 
application by the parties who have entered into a private agreement under 
which an arbitration has been held, to file the award which is its outcome. 
These are three clear, distinct, and separate matters with which a Court haa*^ 
power to deal under Chapter XXXVIL As regards the first, I need say 
nothing, because its nature is well understood. With reference to the second, 
it appears to me that what was contemplated was, that the parties, having 
entered into an agreement to refer, could come to a Civil Court and ask it to 
make the agreement a rule of Court, and thus not only give the Court power 
to deal with any award made subsequently, but also jurisdiction over the 
arbitratois, so as to entitle it to exercise the powers which a Court, 
making a reference in a suit, would have under ss. 618, 520, and 621. 
That these provisions apply to this second class of matters, k shown by 
g. 621, which says ; — “ The foregoing provisions of this chapter, so far as they 
are consistent with any agreement so filed, shall be applicable to all proceed- 
ings under an order of reference made by the Court under s. 523, and to the award 
of arbitration, and to the enforcement qf the decree founded thereupon.” But 
g&. 525 and 526, with which we are more particularly concerned, present a 
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different state of things. The parties having by private agreement gone to 
arbitration, and an award havingbeen obtained, any one of them may come to the 
Civil Court and have the award filed in invitum against the others, unless they 
can shew that the awar^ is open to objection on any of the grounds mentioned 
in s. 520 or s. 521. It is clear from the limitation mentioned in s. 526, which 
specifically confines the objections that may be taken to those referred to in 
s. 525 or s. 521, that the Court considering whether the award should be 
filed has no power to touch tli^ terms of the award ; and, if the ground of mis- 
conduct or other matters referred to in those sections are disclosed, the Court 
must refuse to file the award. Now, what is the effect of filing the award \ 
The award, if filed, is to have the effect of an award under the provisions of this 
chapter. This means that when a Court resolves to file the award, having in 
this case determined beforehand whether any objections under s. 520 or s. 521 
have been satisfactorily put forward, there mast be a judgment and decree passed 
there and [ 349 ] then, and the award must be burned into a decree in the manner 
contemplated by s. 522. Whereas, in the one case, in cases referred by the Court 
in a suit, or in case of reference by an agreement by parties, which has been 
made a rule of Court, objections are to be entertained after the award has come 
back to the Court ; in the other, the objections are preliminary to the award 
being filed. 

In the present case the defendants have made two main objections to 
the filing of the award. In the first place, it has been contended that 
Messrs. Wilson and Ledgard, as executors of the deceased Petman, were nob 
parties to the arbitration proceedings, and therefore cannot he bound by them ; 
in the second place, it has been contended that, assuming them to have been 
parties, still, they having tiled verified statements, which, upon the face of 
them, disclose grounds of objection within the meaning of s. 520 or s. 52i, I 
must at once stay my hand, and cannot proceed to inquire into the “ bo?id 
fides ” or validity of those objections. 

As regards the first point, it seems to me the answer is to be found in the 
language of cl. 32 of the partnership-deed. That partners may, in a partnership- 
deed, contract that future disputes shall be settled in a particular manner which 
ousts the jurisdiction of the ordinary tribunals, is undoubted, and is a condition 
which is recognized by the Courts. In saying this, 1 may refer to \[^"Ulcnx v. 
Storkey, L. R., 1 C. P,, 671. In the argument in that case, EuLii, C.J., referred 
to Re Neivton cmd Hethningion, 19 C. B., (N. B.) 342, the effect of which is, 
that where the parties have agreed to refer matters of difference arising between 
them with regard to partnership matters to arbitration, they are bound by 
-juaoh agreement and by any proceedings that may be adopted thereunder. 
Moreover, it is laid down at p. 63 of Russell's work on Arbitration that “ when 
the agreement, though not naming the referees, provides for their appointment 
in a particular manner, and they are afterwards so appointed in writing, though 
contrary to the will of one of the disputing parties, this has the same effect as 
if the referees were named in the clause itself." In my opinion, by cl. 32 of 
the partnership-deed now before me, the parties to it did agree that they would 
submit their partnership disagreements to arbitration, for they said in terms 
[ 360 ] that if any difference should arise, “ the said dispute or difference shall, 
upon the request in writing of either of the said parties, be referred to the 
arbitration of disinterested or indifferent persons, to be chosen by each party 
in difference within fifteen days of such requisition in writing having been 
made and left at the place of business for the time being of the said partner- 
ship, or at the last known address of the said partner or representative of a 
deceased partner, and"— this is the most material passage — “in case any 
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of the said partners in difference, or their or his heirs, executors, and 
administrators, shall refuse, neglect or fail to nominate an arbitrator, then 
the arbitrator named by the other party shall nominate another 'Arbitrator, 
and the two arbitrators to be appointed as aforesaid shall, before proceeding 
in the said reference, nominate another indifferent person to be umpire/' Now, 
on the 24th January 1885, Mr. Ingram as representing the present applicant, 
wrote to Messrs. Wilson and Ledgard, stating as follows My clients 
purpose referring their claim to arbitration under the terms of the deed of part- 
nership, but have no desire to avail themselves of the power tp force on an 
arbitration without you. I shall therefore be glad if you will inform me at 
your convenience whether it is your wish to join in the arbitration or not.” 
That letter was not directly answered till the 25th March, when Mr. Ledgard 
replied to it in these terms : — “ We have taken' the opinion of the late 
Mr. Petman’s legal advisers and of independent counsel on the subject of 
the claim you make against the estate on behalf of Messrs. G. S. Jones and 
Dr. Condon, and which you desire to refer to arbitration. In reply thereto, 
I beg to invite your attention to Mr. Hotoard's (the late Mr. Petman's 
counsel) letter to you of the 26th January 1884, which was written during 
Mr. Petman’s lifetime, and to state that we do not feel justified in departing 
from the course he then adopted, and that we therefore protest against 
any resort to arbitration in the matter, and further that we deny the liability 
in respect of the claim put forward by Messrs. G. S. Jones and Dr. Condon.” 
Having given this matter my best attention, and having put the best con- 
struction upon this letter that I can, 1 am of opinion that it amounts to a 
distinct refusal on the part of Mr. Hoxvard's clients to the nomination of an arbi- 
t 861 ] trator, or to do anything in connection with arbitration proceedings. 
In consequence of the letter, Mr. Jones and Dr. Condon, by an agreement dated 
the 27th March 18H5, reciting all the matters concerned in the submission, 
agreed to refer the matters in difference to the arbitration of one Samuel 
Maurice Johnson. This agreement purported to be drawn up in accordance 
with cl. 32 of the partnership-deed. Mr. Johnson, in his turn, in conformity 
with the terms of the clausa, nominated one George McGrew, and on the 30th 
March, a third person, Samuel Burton Newton, was formally appointed umpire. 
All that I need say is that it appears to me there is sufficient reason to show 
that Messrs. Wilson and Ledgard are primd facie” bound by the arbitration 
proceedings so as to bring tliem within the terms of s. 525 of the Civil Procedure 
Code, as parties to the arbitration who should be called on to show cause why 
the award should not be filed. Mr, Hill has contended that the word “ parties,” 
as used in s. 525, applies only to persons who are actually before the arbitra- 
tors. But I do not think I ought to place so narrow a construction upon tl 
terms of the section. If parties, by an agreement, have undertaken between 
themselves that, in the event of a certain state of things happening, a particular 
procedure shall be followed which, under one state of circumBtances, may be 
adopted in inviiuvx^ it appears to me that for the purposes of s. 525 they should 
be regarded as parties to that arbitration. Were I to hold otherwise, they 
would have no power to appear before me, as in the present case, to lodge 
objections, with the result that no alternative would be open to me than to 
order the award to be filed. I think therefore that the first objection fails, and 
it is to the defendants’ interest that it should do so. With regard to the second 
objection, namely, that the defendants having filed a verified petition, which 
discloses grounds of objection within s. 520 or s. 521, I should at once and 
without inquiry stay my hand, and refuse to j51e the award, leaving the patties 
to a regular suit upon the award, in which all matters relating to their differences 
might be invmtigated. Mr. Howayd and Mr. HiW have cited two rulings by two 
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learned Judges, for whose opinions I entertain the very highest respect, and 
from whom I should hesitate in differing, unless I felt constrained to do so. 
The first of thsse is Sree Ram [382] Chowdhry v. Denobundhoo Chowdhry, I. L. 
B., 7 Cal,, 490, in which Pontifex, J., if I may say so with impropriety, 
appears to have somewhat unnecessarily gone out of his way to place a con- 
struction upon the meaning of the words “ show cause ” as mentioned in s. 525 
and “ground ** in'^. 526. In Ichavioyee Choivdhranee v. Prosunno Nath Chow- 
dhry, I. L. E., 9 Oal., 557, Wilson, J., dealt with the point, and decided in effect 
that the contention now urged by Mr. Howard and Mr. Hill is sound, and is a 
correct view of the statute. Before examining the terms of the sections, I think 
it right to mention that Field, J., who, with PoNTTFEX. J., heard the appeal in 
Sree Bam Choiodhry v. Denobundhoo Chowdhry^ I. L. K., 7 Cal., 490, expressed 
no opinion upon the point, and that Macpherson, J., in the other case to which 
I have referred, observed that he would “ hesitate to say that when such 
grounds of objections are set forth in a verified petition or affidavit, the Court is to 
make no inquiry.” In Duito Stngli v. Dosad Bahadur Singh, I. L. R.,9 Cal., 575, 
two learned Judges, Mitteb and O’KlNEALY, JJ., in terms expressed their dis- 
sent from the judgment of WILSON, J., in Ichamoyee Chotodhranee v. Prosunno 
Nath Chowdhry, I. L. B., 9 Oal., 557. Nov/ lot us see what is the language of the 
section. Under s. 525, what is required is that the parties, other than those 
applying, must show cause, ” As observed by Melvill, J., in Dandekar v, 
Ddndekars, I. L. B., 6 Bom., 663, this is a perfectly well understood expression. 
I do not agree with Mr. Hoioard's suggestion that because the word “ ground ” 
is used in s. 526, the meaning of the expression “show cause ” in s. 525 is out 
down. It appears to me that if these sections are read together, they mean that 
the party coming forward must show cause, that is to say, must establish by 
argument, or proof, or both, reasonable ground for the conclusion that the 
av/ard is open to any of the objections mentioned in s. 520 or s. 521. It is 
important to notice that ss. 525 and 526 in the present Code represent no 
novel principle. In s. 327 of Act VIII of 1859, the same provision occurred, 
except that the words there used wore sufficient cause.” I find that their 
Lordships of the Privy Council, in dealing with an appeal relating to an award 
that had been filed under s. 327, went very elaborately into the grounds put 
forward by those who opposed the filing of the award in tho Court below, 
and it seems to me that the remarks of [353] their Lordships favour the view 
I take of the provisions of the existing Code. I do not think that because the 
words “ sufficient cause ” in s. 327 of the Code of 1859 have been altered to 
“ ground such as is mentioned or referred to in s. 520 or e. 521 ” in s. 526 of 
the present Code, the whole scope of the section has been altered, as the 
jJIfUterpretation of Wilson and Pontifex, JJ., suggests. I think that s. 526 was 
so framed as to bring the provisions of the Code into harmony with the language 
used by Sir JAMES COL VILE in the Privy Council case to which I have referred — 
Chowdhry Murtaza Hossein v. Bechunnissa, L. R., 3 Ind. Ap., 209. 

In addition to the casesi have mentioned, I have the authority of MblViLL, J. 
in Dandekar v, Dandekars, I. L. R., 6 Bom., 663, and, under these circum- 
stances, after giving the case my best consideration, I feel bound to hold that 
Wilson and Pontifex, JJ., placed an incorrect interpretation upon s. 525, and 
one which those* who framed never intended it to bear. I need scarcely point out 
the mischief which would arise if, when parties had agreed to refer matters 
to arbitration, and an award had been passed, the defeated party were entitled, 
when it was sought to make the award a rule of Court, to come and merely 
say upon a verified* petition that this or that ground referred to in ss. 520 and 
521 existed against the filing. Something more than this was, I think, intended 
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by the Legislature, and so, it seems to me, common sense should require. What 
I consider is required, is that such party should, by argument or evidence, or 
both, show substantial materials to warrant the Court in arriving at a con- 
clusion that the reasons referred to in s. 520 or s. ,521 exist in the particular 
case. 

For these reasons, I am of opinion that both preliminary objectipns fail, 
and it will now be necessary to determine what the other issues in the^ matter 
ought to be. 


NOTES. 

[The expression ‘ show cause ’ includes provmg it and implies jurisdiction to go into its 
sufficiency (1889) 16 Cal., 482 ; (1893) 21 Cal., 213; (1898) 25 Cal., 757 ; (1894) 17 All., 
21 ; (1906) 28 AIL, 621. 

As regards Bombay, see also (1906) 29 Bom., 621, where the previous decisions were 
discussed. 

The Legislature has placed the matter beyond doubt by suitable words in para. 21, 
Second Schedule, 0. P. C., 1908.] 

[864] FULL BENCH. 


The 10th May^ 1886, 

Present : 

Mr. Justice Straight, Offg. Chief Justice, Mr. Justice Oldfield, 
Mr. Justice Brodhubst, Mr. Justice Tyrrell, and 
Mr. Justice Mahmood. 


Ajudhia Prasad and others Plaintiffs 

versus 

Balraukand and others Defendants.'^ 


Appeal — Ex parte decree — Civil Procedure Code, ss, 103, 108, 540, 560, 

584 — Construction of statute — General icords. 

Held, by the Full BenchfSTRAlGHT, Offg. C.J., and TYRRELL, J., expressing no opinion), 
that a respondent in whose absence the appeal has been heard ex parte, and against whom 
judgment has been given, may prefer a second appeal from the decree, under the provisions 
of s. 584 of the Civil Procedure Code, and his remedy is not limited to an application under 
s. 560 to the Court which passed the decree to re-hoar the appeal. Ramjas v. Baijnath 
I. L. R,, 2 AIL, 567, approved. 

Per Oldfield. J. — There is a distinction between the case of a defendant in a 
of First Instance and that of a respondent in an appellate Court not appearing, with reference 
to 88. 108 and 560 of the Code. Lai Singh v. Kunjan, 1. L. R., 4 AIL, 387, and Ravishet 
Bachaset v. Balkishna Ababnat, 6 Bom, H. C. Rep., 161, referred to. 

Per Mahmood, J. — The distinction is one of detail merely and not of principle. Lai 
Singh v, Kunjan, I. L. R., 4 AIL, 387, dissented from. Zain-ul-ab-din Khnnv, Ahmad 
Baza Khan, 1. L. R-, 2 AIL, 67 : L. R., 5 Ind. Ap., 233 ; Jamaitunnissa v. Lutfunnissa, I. L. 
R., 7 AIL, 606 ; Ashruffunnissa v, Lehareaux, I. L. R., 8 CaL, 272 ; Luckmidas Vithaldaa 
V. Ebrahim Gasman, I. L. R., 2 Bom., 644 ; Anantharama v. Madhava Paniker, I, L. R., 8 
Mad., 264, and Modalatha*s Case, I. L. R., 2 Mad., 75, referred to. * 

Also^r MAHMOOD, J, — Where two procedures or two remedies are provided by statute, 
one of them must not bo taken as operating in derogation of the other. 

* Second Appeal No. 558 of 1886, from a decree of Mirza Abid Ali Beg, Subordinate 
Judge of Sbahjabanpur, dated the 24th January 1885, modifying a decree of Pandit 
Bunsidhar, Miineif of Sbahjabanpur, dated the 24th November 1884. 
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This was a reference to the Full Bench by Brodhurst and TYRRELL, JJ. 
The facts and the point of law referred are stated in the ORDER OP BEFERENCE 
'whioli was al follows : — 

“ TMs was a suit broi:ight by the holders of a hundi against Ajudhia Prasad 
and Juala Prasad, the drawers, and Fateh Lai, said to represent the firm of 
Baldeo^Das, drawee of the same. In the Court of the Munsif, Juala Prasad» 
who ha'fe failed in business, confessed judgment. 

[358] Ajudhia Prasad denied that his son, Juala Prasad, had power to sign 
the hundi for him, and Fateh Lai made no appearance in the suit. 

The Munsif gave the plaintitfs a decree against the confessing defendant, 
Juala Prasad, accepted the defence of non-responsibility set up by Ajudhia 
Prasad, and, on what materials we know not, dismissed the claim against Fateh 
Lai also. The latter had made no defence to the suit, had of course produced 
no evidence, and his interest in the matter does not seem to have been brought 
into issue. Under tins decision, the plaintilTs held a decree against rTuala 
Prasad alone, their suit standing dismissed against Ajudhia Prasad and Fateh 
Lai. The plaintiffs appealed to the District Court against this exemption of 
Ajudhia Prasad and Fateh Lai, and again Fateh Lai made no appearance 
in the appeal, but judgment was given by the Lower Appellate Court against 
him on the merits ex parte, as well as against the other respondent, Ajudhia 
Prasad, who defended the appeal. Now all these defendants — Fateh Lai, 
Ajudhia Prasad and Juala Prasad — have brought this second appeal. 

A preliminary objection is taken for the respondents, that Fateh Lai, 
against whom the lower Court gave judgment ex parte, cannot maintain a 
second appeal against that judgment, but is restricted to his remedy as specially 
provided by s. 560 of the Code. 

It has been ruled by a Bench of this Court in Bamjas v. Baijnath, I. L. B., 
2 All., 567, that a second appeal would lie ; but as one of the learned Judges, 
who was a party to that decision, subsequently held in Full Bench that a first 
appeal is not open to a defendant against an ex parte judgment under s. 108, 
Civil Procedure Code, and one of us has doubts with regard to the ruling under 
s. 560, Civil Procedure Code, we think it well to refer this question in the first 
instance, and also the decision of the appeal, to a Full Bench. We make 
order accordingly.” 

Pandit Bishambar Nath, for the Respondents. Fateh Lai cannot appeal 
from the ex parte appellate decree made against him. He should have applied 
under s. 560 of the Civil Procedure Code for the re-hearing of the appeal. The 
ruling of the Full Bench in [356] Lai Singh v. Kuyijan, I. L. B., 4 All., 387, is 
irr^TS&int. In that case the word “may ” in s. 108 has been construed to mean 
‘ shall,” and the word “may ” is also used in s. 560. 

Mr, Amir -ud- din, for the appellant Fateh Lai. The case of Lai Singh v. 
Kunjan, I. L. R., 4 All., 387, is not in point. That related to an ex parte 
decree of a Court of First Instance and not of an appellate Court. Section 584 
does not provide that there shall be no appeal in such a case, nor is there 
anywhere in the Code a provision against an appeal in such a case. 

Oldfield, J. — The question referred to us has arisen in a suit which 
Balmukand and •others, plaintiffs, brought against Fateh Lai and others, 
on a hundi. The suit was decreed in the first Court against one of the drawers, 
but dismissed against Fateh Lai, the drawee, and one of the drawers. The 
plaintiffs appealed, and the first appellate Court gave judgment ea? against 
Fateh Lai. He instituted a second appeal in the High Court, and the ques- 
tion referred is, whether a second appeal will lie on the part of Fateh Lai, a 
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respondeat against whom a judgment has been given by the first appellate Court 
ex-parte, inasmuch as s. 560 of the Civil Procedure Code gave him another 
remedy by applying for a re-hearing of the appeal by the first appellate Court. 

It has been ruled by a majority of the Full Bench of this Oofirt that a 
defendant against whom a decree has been passed ex parte by a Court of First 
Instance cannot appeal, but is confined to the remedy pro^^ided in s. 108, by 
applying to have an order to set aside the ex parte decree — Lai Singh v. Kunjan^ 
I. L. R., 4 All, 387. I was one of the Judges who dissented from the view held 
by the majority, and I was of opinion that the remedy by appeal is not taken 
away by reason of a procedure being provided by application for setting aside 
theea? parte decree, and I am still of the same opinion for the reasons which 
I gave in that case. 

I should, however, consider myself bound to follow the ruling in that case, 
if applicable to the case before us ; but I think there is a distinction between the 
provisions in s. 108 and s. 560. In the latter the respondent would appear tobave 
no right to insist upon [3S7] a re-bearing of the appeal, even when he satisfies 
the Court that the notice was not duly served, or that he was prevented by 
sufiicient cause from attending when the appeal was called on for hearing ; for 
the section provides that in that case the Court may re-hear the appeal,” 
thus allowing it a discretion to re-hear it or not. If this is so, the right of 
appeal cannot be taken away. 

There is also a distinction between the case of a respondent who has suc- 
ceeded in the first Court, and against whom a decree has been given ex parte by 
the appellate Court, and the case of a defendant who sets up no defence and 
produces no evidence in the first Court. This distinction was pointed out in 
Ramshet Bachaset v. Balkishna Ahabhatt 6 Bom. H. C. Rep., 16i, and also by 
Sir R. Stuaut, Chief Justice of this Court, in the Full Bench case of Lai Singh 
v, Kunjan, I. L. R., 4 All, 387, who while he concurred in holding that under 
8. 108 of the Civil Procedure Code, a defendant against whom a decree was 
passed ex parte could not appeal, drew a distinction between this case and that 
of a respondent against whom a decree has been given ex parte by an appellate 
Court, who, he held, would still have bis remedy by appeal, notwithstanding 
that he might apply for a re-hearing under s. 560 ; and this was the effect of 
the ruling by a Division Bench of this Court in the case of Bamjas v. Baij^ 
nath, I. R., 2 All., 567. 

I would reply to the reference that a respondent against whom judgment 
is given by an appellate Court ex parte is not deprived of his right of second 
appeal by reason of anything in s. 560 of the Civil Procedure Code, which 
permits him to apply to the appellate Court fora re-hearing of the appeal,,and 
return the case to the Division Bench for disposal. 

Brodhurst, J.— A second appeal will, in my opinion, lie from eunex parte 
decree of a Lower Appellate Court. In my judgment in Lai Singh v. Kunjan^ 
I. L. R., 4 All, 387, I have given my reasons for holding that an appeal will 
lie by a defendant from a decree passed ex parte under the provisions of Chap- 
ter VII of the Civil Procedure Code, and the opinions I have expressed are 
in accordance with judgments of one or more Benches of every High Court 
in India. 

On the analogous question now referred, I think it sufficient to say that I 
concur in the judgments of STUART, C.J., and Spankib, J., [358] in Bamjae v. 
Baijnath, I. L. R., 2 All, 567, and in which those learned Judges ruled that an 
appeal will lie from an ex-par te decree of a Lower Appellate Court. 

MahnIiDOd, J. — I have arrived at the same conclusions as my learned 
brothers OLDFIELD and BrodHUBST, but as at the hearing of the appeal the 
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case appeared to me somewhat distinguishable from that decided by the majority 
of the Full Bench in Lai Singh v. Kunjan, I. L. E., 4 All., 387, I think it 
necessary t^ state my reasons fully, with the object of showing that now I 
hold thaj no real distinction in principle exists. What was ruled in that case 
was this, that because by*s. 108 of the Civil Procedure Code there is provided 
a special procedure for the case of non-appearance by a defendant against whom 
a decree is passed, therefore the general provisions of s. 540, conferring the 
right of appeal, do not apply to such a case. My own view is that the right of 
appeal being a special remed|^’, apart from the ordinary application of the 
maxim ubi remedutm, can only be created by specific enactment. In 

this country, with regard to appeals, no rule of the common law exists, but 
there is a specific provision in the Civil Procedure Code. When I say that the 
right of appeal must be expressly granted by statute, I think I am within the 
authority of cases decided by the highest tribunals in England. 

The question therefore is whether the appellant Fateh Lai could have 
maintained an appeal to the Lower Appellate Court. This is not the specific 
question to which this reference relates, but the answer to it must in principle 
be the same as the answer to the question which has been referred to the Full 
Bench. In the present case the plaintiff sued certain persons — ^Fateh Lai, 
Ajudhia Prasad, and Juala Prasad. Among these defendants Juala Prasad 
admitted the claim. Ajudhia Prasad said that he could not be lield liable in 
law to the claim. Fateh Lai did not appear at all. The Munsif*s decree was, 
that the claim, as against Juala Prasad, should be decreed because it was 
admitted ; that as against Ajudhia Prasad it should be dismissed, because 
he had succeeded in proving his non-liability ; and with regard to Fateh Lai, 
that it -should be dismissed for reasons that do nob clearly [859] appear. The 
plaintiff appealed to the Judge from that portion of the Munsif’s decree which 
exempted Ajudhia Prasad and Fateh Lai from liability, and the District Judge 
heard the appeal in the presence of Ajudhia Prasad, and ex-parte so far as 
concerned Fateh Lai ; but in consequence of the view which the learned Judge 
took of the law, he passed a decree. against both. In the present case, Ajudhia 
Prasad and Fateh Lai have loined with Juala Prasad in appealing to this 
Court against the whole of the Judge's decree, and this has given rise to the 
present reference. 

It is an admitted proposition relating to the construction of statutes, that 
whenever the common law is varied by statute, it is one of the elements of 
what has been called the golden rule ” of construction, that, in case of any 
difficulty arising, the Court will look to the common law to see liow it stood 
Jbefore it was altered by the Legislature ; and, in giving effect to the new law, 
*will place a beneficial construction so as to “ suppress the mischief and advance 
the remedy,” the mischief being mainly indicated by what has been repealed 
or abolished. This was laid down by Lord CoKE in Heydon's Case, and has 
ever since, I believe, been acted upon by the Courts in England. In this 
country, I believe, it is not going too far to say that, just as a Court is bound to 
take notice of alterations of the common law efi'ected by statute, so also, for 
similar reasons, it is bound to take notice of changes of the law by statutes 
which alter the specific provisions of earlier enactments in pan materia. U nder 
the old Code, Act VIII of 1859, such matters were dealt with by s. 119. 
That section began with the following words:— “No appeal shall lie from a 
judgment passed ex-parte against a defendant who has not appeared, or from a 
judgment against a plaintiff by default for non-appearance.” This clearly shows 
that decrees of -this kind were not, under the Code of 1859, open to appeal. 
This provision stood when Act XXIIl of 1861 was passed. That Act dealt 
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with the question of appeal ; and in a section (s. 23) substituted for s. 332 of 
the old Code, we lind these words : — “ Except when otherwise expressly pro- 
vided in this or any other Eegulation or Act for the time being Jn force, an 
appeal shall lie from the decrees of the Courts of original jurisdiction to the 
Courts authorized to hear appeals from the decisions ‘of those Courts.” So that 
under [360] Act XXI II of 1861, the law stood that, by an express provision, 
ex-par te decrees were not open to appeal. < 

But it must be remembered that, even tinder that law, the Lords of 
the Privy Council in Zain-ul-ab-din Khan v. Ahmad Baza *Khan, I. L. R,, 
2 All., 67 : L. R,, 5 Ind. Ap., 233, placed a very strict construction upon 
8. 119 of the old Code upon the ground that “a defendant ought not 
to be deprived of the right of appeal, except by. express words or necessary 
implication ; ” and they held that a defendant who had once appeared was 
excluded from the prohibition, and could appeal, even though the case was 
heard in his absence, and a decree was passed against him ex-parte. Then came 
Act X of 1877, in which the first sentence of s. 119 (already quoted) of the 
old Code was omitted. In ss. 103 and 108 of that Act, it was not laid down 
as in the former Act that decrees of this kind were not appealable. Moreover, 
if it had been intended to maintain the former rule restricting the right of appeal, 
8. 54:0 of the new Act — which was word for word the same as s. 540 of the 
present Code- -should have contained a proviso that the right of appeal should 
not exist where the plaintiff failed to appear, and the suit was dismissed on 
that ground; or where, in consequence of the defendant's failure to appearand 
set up a defence, the suit was decreed. Section 540, jiowever, contained no such 
proviso. It was expressed in the following terms : — “ Unless, when otherwise 
expressly provided in this Code, or by any other law for the time being in 
force, an appeal shall lie from the decrees, or from any parfe of the decrees, of 
the Courts exercising original jurisdiction, to the Courts authorised to hear 
appeals from the decisions of those Courts.” I need say nothing as to the 
word “ shall^'’ but I must here point out that the section does not say “ex- 
pressly provided /or,” but only “ expressly provided,” — two phrases which, as 
I understand the English language, mean two different things, and the differ- 
ence of meaning is in favour of the opinion which I shall presently express. 
In the present case, there can be no doubt that the rludge was authorised to 
hear the appeal; and the question is, whether the word ''decree'* in s. 540 means 
to exclude the ex-parte decrees contemplated by s. 108. I take it to be an 
undoubted proposition of law that, in the interpretation of general words in a 
[aei] statute, the Courts are bound to give those words the broadest possible 
effect, unless there is some specific reason for limiting their meaning. Furthe^;^ 
there can be no doubt that if those words operate in derogation of the rights 
of the subject, the strictest interpretation must be placed upon them ; and by 
analogy to the rule of criminal law that an accused person is entitled to the 
benefit of every doubt, every ambiguity (if any) must be construed in favour 
of the subject. The question then is, w’^hat reason is there for holding that 
the word “ decree ” in s. 540 moans only decrees passed in contested suits ? I 
see no reason for so holding. The only argument is that, in another part of the 
Code, 8. 108, the Legislature has provided one form of procedure for setting 
aside ex-parte decrees; but I have already said that “provided” as used in 
s. 540 must not be read as if meant that the contingency is “ provided /or.” 
Then the question is, where two procedures or two remedies have been provid- 
ed, can one of them be taken as operating in derogation of the other? Of 
course, where a statute itself creates a substantive right, obligation, or duty, and. 
as it were irr the same breath, provides a special and exclusive remedy, such 
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remedy would be the only one available for that purpose (Maxwell on the In- 
terpretation of Statutes, pp. 495-600). But those principles are not applicable 
to the enaci^menb now under consideration, and, as I observed during the argu- 
ment, I«see no more reason for holding that the right of appeal conferred by 
s. 540 is subject to the provisions of s. 108, than for holding that s, 108 must 
be read subject to the provisions of s. 540. Again, it must be remembered that 
a stalyLite, though the expression of the will of the Legislature, is after all a 
document, and must be interpreted according to the broad and fundamental 
principles applicable to the construction of documents in general. This being 
so, I am within the authorities when I say that, in the construction of docu- 
ments, a later covenant or provision governs those preceding it, on the theory 
that the later clause represents the later intention ; but the preceding covenants 
or provisions never govern the subsequent ones ; and it is also a rule that 
every attempt should be made to avoid inconsistency of meaning. These 
rules, however, are applicable only in cases of real conllict ; but with due 
deference to the majority of the Full Bench in Lai Singh v. Kunjan, I. L. E., 

, 4 AIL, 387. [362] no such conflict exists, for, as I shall presently show, s. 108 
and 8. 540 aim at two diflerent ends. Section 108 says that the defendant 
against whom an ex-parte decree has been passed, “ may ” apply to the Court 
which has passed it to sot it aside for certain specific reasons. It gives a choice 
to the party aggrieved, and does not compel him to adopt the remedy which it 
provides, or make other remedies impossible. If there is no conflict between the 
two rules, s. 540 obviously enables, not only a defendant, but a plaintiff, who 
does not appear, to appeal under the general provisions relating to appeals. In 
the case of the plaintiff’s default, it is said that one who has taken no care to 
prosecute his claim in the Court of First Instance, should not be allowed to appeal 
in the same way as if he had taken all proper care. There appears to me to be 
nothing in this aiiigument, because, supposing that the plaintiff does nob appear, 
and the defendant does appear, the Court is bound to give the latter a decree, 
unless he admits the claim or part thereof ; while, supposing the plaintiff does 
not appear, because he, in good faith, expects the defendant to be honest enough 
to admit the claim, and supposing the Court, in violation of the rule con- 
tained in s. 102 of the Code, which, in these circumstances, imperatively requires 
it to decree so much of the claim as is admitted, dismisses the suit in toto, in 
such a case the plaintiff’, even though in default, would be entitled to appeal. 
It has never been contended in such circumstances that when a suit has been 
taken up in the absence of the plaintiff’, and the Court, instead of decreeing the 
suit, dismisses it, the plaintiff could not appeal under the provisions of s. 540. 
It follows that, to this extent at all events, decrees passed in the absence of 
--one of the parties are among the decrees to which s. 540 relates. What 
reason, then, is there for holding that a defendant who is in default has not 
the same right ? 

I have already said that the mere granting of one form of remedy 
cannot be regarded as taking away another. If we applied a different rule, 
it may be said that because s. 523 or s. 525 as to arbitration provides 
one form of remedy, therefore in those cases the ordinary remedy by a 
regular suit is barred ; or that because s. 623 gives the power to apply for a 
review of judgment, the party entitled to make such application is thereby 
deprived of his right of appeal. I believe that the latest authorities on the 
[363] subject in England justify the proposition that anything, broadly speak- 
ing, which may be made the subject of an application for a new trial, may 
also be made the subject of appeal under the Judicature Acts ; and I do not 
think our own law is radically different on this point. 
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‘ For these reasons I am of opinion that s. 540 applies to esc-parte decrees, 
by which a suit is either decreed or dismissed, and enables a defaulting plain- 
tiff to come up in appeal ; and he would succeed if he showed that the Court 
below should not have dismissed his suit. It appears to me that there is no 
reason to regard s. 540 as limited in its scope to decrees passed in contested 
suits only. And if this is so, a defendant against whom a decree is passed 
ex-parte vfovild, a fortiori, have a right of appeal. Nor is the reason Ifar to 
seek. He may satisfy the Appellate Court that upon the case as presented by 
the plain titf himself in the plaint or upon the evidence as prc^duced by him, 
the suit should not have been decreed, either because it was barred by some 
positive rule of law, (such as limitation, res judicata, etc.), or because the plain- 
tiff’s own evidence contradicted the case set up by him. And I must add that 
this view does not imply that, in the absence of ‘adequate materials on the 
record, the Appellate Court would be bound to entertain any such grounds 
for setting aside the lower Court’s decree as are contemplated by s. 108 of 
the Code. Ordinarily an appellant is confined to the facts and materials upon 
the record. 

The truth is that s. 560 of the Code is a reproduction, vmtatis mutandis, 
of the rule stated in s. 108 in the earlier part of the Code with reference to 
suits. The section provides that “ when an appeal is heard ex~parte, in the 
absence of the respondent, and judgment is given against him, he may apply 
to the Appellate Court to re-hear the appeal; and if he satisfies the Court that 
the notice was not duly served, or that he was prevented by sufficient cause 
from attending when the appeal was called on for hearing, the Court may 
re-hear the appeal on such terms as to costs or otherwise as the Court thinks 
fit to impose upon him.” This is exactly the same rule as is stated in s. 108, 
though I also feel that much might be said upon the distinction between the 
words “ may ” and “ shall ” which my brother OLDFIELD has pointed out. And I 
[364] may add that s. 560 of the Code is only a further illustration of the 
dissentient opinion which I expressed in Jamaitunnissay. Lutfunnissa, 

7 AIL, 606, in interpreting s. 582, that the Code throughout preserves the ana- 
logy, ad litis ordinattonem, between the defendant in a suit and the respondent 
in an appeal. Section 584 of the Code, relating to the ground upon which second 
appeals may be preferred, is analogous in its provisions to s. 540, and the 
expression used in both sections is “unless when otherwise provided by'* by this 
Code, and the expression “ otherwise provided for ” is not adopted. And to 
what I have already said upon the point I may add that the distinction is a very 
wide one. The word “ for ” would imply that a remedy was elsewhere provided 
to meet the contingency ; the word “ by ” without the word “/or ” means that 
the statute itself says there shall be no appeal. Again, s. 522 provides thafi^ 
where a decree has been passed on an arbitration award, and is co-extenaive 
therewith, “ no appeal shall lie.” This is an illustration of what the Legislature 
means by the words “ provided by ” in ss. 540 and 584. Then again, another 
illustration is to be found in s. 586, which provides that “ no second appeal shall 
lie in any suit of the nature cognizable in Courts of Small Causes,” where the 
value is less than Ks. 500. So that there it is “ otherwise provided by ” the 
Code, that no appeal is to lie. There is no corresponding provision laying 
down that no appeal shall lie from an ex-parte decree. i 

c 

With reference to the case-law on the subject, I may refer to Ashruffun^ 
nissa v. Lehareaux, I. L. R,, 8 Cal., 272; Luckmidas Vithaldasv. JSbrahim 
Oosman, 1. L. E., 2 Bom., 644, and Anantharama v. Madhava Panther, I. L. R., 

3 Mad., 264, which all support my view. There is also a ruling of this Court 
in Bamiasv. Pa^ijnath, I. L. R., 2 All. 567, and another of the Madras Court 
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in Modalatha s case, I. L. E., 2 Mad,, 75, laying down the rule that, in second 
appeals, at all events, an appeal will lie from an ex-parte decree of the Lower 
Appellate Odurt. Further, even under the old law, there is a case — Bamshet 
Bachaset v. Balkrishna ^Ahabhat, 6 Bom., H. C. Eep., 161 — in which a 
distinguished Judge, Couch, C. J., draws a marked distinction between 
^e ca^e of a defendant and that of a respondent not appearing. I accept 
[868j^this distinction, but it is in my humble opinion one of detail only, and 
not of juridical principle as representing a fundamental doctrine. 

For these reasons T hold that our answer to the question referred must be 
that a second appeal lies, under -s. 584 of the Code, from a decree of the Lower 
Appellate Court passed in the absence of the respondent, whether the respond- 
ent were plaintiff or defenda,pt in the suit. 

Straight, Offg. C. J., and Tyrrell, J. — Upon consideration of the ques- 
tion referred to the Full Bench, we are of opinion that, as an amendment 
of the law on this subject is in contemplation by the Legislature, and will in 
all probability be shortly carried into effect, any remarks by us on the present 
occasion would, under the circumstances, be undesirable. 


NOTES. 

[In (1887) 9 All., 427 this was followed ; but see (1905) 31 Mad., J57 ; (1902) 6 O. C. 
296 ; (1907) P. B. 121 ; (1892) 12 A. W. N. 2. 

As regards reference to expired and repealed Acts, see also (1886) 11 Bom. 6.] 
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APPELLATE CIVIL. 

The 12th May, 1886, 

Pbesent : 

Mr, Justice Straight, Offg. Chief Justice, and Mr. Justice Mahmood. 

Sant Kumar, minor, by bis guardian, Sukh Nidhan Plaintiff 

versus 

Deo Saran and others Defendants. 

Hindu Law — Daughter s son — Hindu widoiu — Decree against widotv — 
Beversioncr — Ees-judicata — Declaraiary decree — Act I of 1877 
{Specific Relief Act), s. 42 — Civil Procedure Code, s. 578. 

A suit brought against K, the widow of E , a Hindu, by the representatives of B's 
brothers B and P, for possession of his estate, ended in a compromise by which the defend- 
ant recognized the plaintifis’ rights, and conceded that the family was joint. After K*s 
death, M, a daughter of B, brought a suit on her own behalf against the above-mentioned 
plaintiffs for possession of her father's estate, but afterwards withdrew her claim. Subse- 
quently, S, M's son, who had been born after K^s compromise, brought a suit against M and 
the representatives of H and P to recover possession of the estate, on the allegation that^ 
the family being a divided one, he was entitled, under the Hindu law, to succeed to such 
estate, and that both the compromise entered into by K and the withdrawal of the former 
suit by M were in fraud of his succession, and did not affect his rights. The Court of First 
Instance found that the plaintiff was entitled to succeed to the estate, but that, his mother 

* Second Appeal, No. 1279 of 1885, from a decree of Maulvi Muhammad Ahmad-ul-lah 
Khan, Subordinate Judge of Gorakhpur, dated the 18th May 1885, reversing a decree of 
Maulvi Aziz-ul-Rahman, Munsif of Bansgaon, dated the 5th January 1885. 
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being still alive, he was entitled to possession after her death only, and, upon these £ndings 
gave him a decree declaring his right to 1366] possession on death. The Lower Appel- 
late Court reversed the decree, , holding that the compromise entered into by K was con- 
clusive against the plaintiff’s claim, and also that, during hi^ mother’s lifetime,^ he had no 
locus standi to maintain the suit. 

Per Mahmood, J., that the plaintiff’s rights as a daughter’s son (which were noj affected 
by his birth having taken place after his maternal grandfather’s death) did not entitle him, 
under ordinary circumstances, to succeed to his maternal grandfather’s estate in a divided 
Hindu family, during the existence of a daughter, whether she were his«own mother or his 
maternal aunt ; and that the claim for possession was therefore rightly dismissed. Aumirtolal 
Bose V. Bajoneekant Mitter, 15 B. L. R., 10; L. E., 2 Ind. Ap., 113, Sibta v. Badri Prasad^ 
I. L. R., 3 All., 134, and Baijnath v. Mahabir, I. L. R., 608, referred to. 

Also that the prayer in the plaint was wide enough to include a prayer for declaratory 
relief such as the first Court had given. 

Also that the rule whereby decrees obtained against a Hindu widow succeeding to her 
husband’s estate as heir are binding by way of res-judicaia against all who in the order of 
succession come after her, and in that sense may be dealt with as her representatives, was 
limited to decrees fairly obtained against the widow in a contested and bona fide litigation, 
and would not apply to the compromise effected by AT, which could scarcely be regarded as on 
a higher footing than an alienation which the widow in possession of her husband’s divided 
estate might have made, and which the plaintiff distinctly alleged had not been fairly 
obtained. Bani Anund Koer v. The Court of Wards, I. L. R., 6 Cal., 764 ; L. R., 8 Ind. 
Ap., U, Nand Kumar v. Badha Kuari, I. L. R., 1 All., 282, and Katama Naichiar's case, 
9 Moo., I. A,, 643, referred to. 

Also that M’s withdrawal of her suit was not a bar to the suit of the plaintiff. 

Also that it could not be said that a daughter’s son was not, under any condition, com- 
petent to maintain a declaratory suit of this nature during the lifetime of his mother or 
maternal aunt, in respect of his maternal grandfather’s property, to the full ownership of 
which ho had a reversionary right. 

Also that the awarding of declaratory relief, as regulated by s. 42 of the Specific Relief 
Act, is a discretionary power which Courts of equity are empowered to exercise with reference 
to the circumstances of each case and the nature of the facts stated in the plaint, and the 
prayer of the plaintiff ; that so long as a Court cf First Instance possesses jurisdiction 
to entertain a declaratory suit, and entering into the merits of the case arrives at 
right conclusions and awards a declaratory decree, such a decree cannot be reversed in appeal 
simply because the discretion has been imiirop-irly c-x.erois3d ; and that such improper 
exorcise of discretion under s. 42 of the Spocific Relief Act has no higher footing than that 
of an error, defect or irregularity, not affecting the merits of the case or the jurisdiction of 
the Court, within the meaning ofs. 578 of the Civil Procedure Code. 

This docs not imply that, even' in cases where the discretionary power to award decla- 
ratory relief has been exercised wholly arbitrarily, and in a manner [ 867 ] grossly inconsistent 
with judicial principles, the Court of appeal would have no power to interfere. 

Ram Kanaije Chuckerhutty v. Prosunrio Coomar Sein^ 13 W. R., 175, Sadut Ali Khan v, 
Khajeh Abdool Qunnee, 11 B. L. R., 203 ; L. R., Ind. Ap., Sup. Vol., 165, Sheo Singh Bai v. 
Dakho, I. L. R., 1 All. 688 ; L. R., 6 Ind. Ap. 87, and Damoodur Surniah v. Mohee Kant 
Surmah, 21 W. R., 64, referred to. 

The facts of this case were as follows : — One Bam Fakir had two brotherSj 
Hanuman and Sheo Parshan, represented in this case by their sons. The 
plaintiff was the son of Mohra, daughter of Bam Fakir, who died many years 
ago, leaving also a widow, Kadma. Upon the death of Bam Fakir, Kadmat 
his widow, obtained possession of his zaraindari property, a 1 anna and 4 pies 
share in each of three villages, on the allegation that her deceased husband, 
having beep separated from his brothers, and having died without leaving a 
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SOB, she was entitled to succeed to his estate according to the Hindu law. 
After this, about the year 1865, probably soon after Ram Fakir’s death, the 
sons of Hanuman and Sheo Parshan instituted a suit against Kadrna for posses- 
sion of the estate of Ram Fakir, and that litigation ended in a compromise, which 
the widow entered into with them on the 8th November 1865. Under the terms 
of this compromise the widow recognized their rights, and conceded that, the 
family^ of Ram Fakir being joint, her right in iiis estate was limited to receiv- 
ing maintenance for life only. At that time Sant Kumar, the plaintiff in the 
present ease, had not been born. Kadma having died, Mohra, the mother of 
the plaintiff, instituted a suit on her own behalf for her father’s estate, against 
the sons of Hanuman and Sheo Parshan, about the year 1880, but subsequently 
withdrew her claim on the 5th November 1880, apparently without reserving 
any right to sue again. 

The present suit was instituted by the plaintiff Sant Kumar as a minor, 
through his guardian, on the Isb December 1884, against Mohra and the sons 
of Hanuman and Sheo Parshan, and its object was to recover possession of 
the estate of Ram Fakir, which was in the possession of the sons of Hanuman 
and Sheo Parshan, who were the principal defendants, on the allegation that, 
the family being divided, he was entitled, under the Hindu law, to succeed to 
such estate, and that the compromise of the 8th Nov- [ 368 ] ember 1865, entered 
into by Kadma, and the withdrawal of the former suit by Mohra, were both 
in fraud of the plaintiff’s succession, and were not binding upon him. 

The suit was resisted by the principal defendants mainly upon the ground 
that Ram Fakir was a member of a joint Hindu family; that his widow, 
Kadma, was therefore entitled only to maintenance ; that the compromise 
entered into by her before the plaintiff’s birth was bona fide, as also the 
withdrawal of her claim by the plaintiff’s mother, Mohra; that plaintiff was 
neither entitled to set aside those proceedings, nor had he any right to 
sue for possession in the lifetime of his mother Mohra ; and that the suit 
was barred by the rule of reS’judicata, the plaintiff’s status being that of a legal 
representative of Kadma through Mohra. All these pleas were disallowed 
by the Court of First Instance which found, inter alia, that Ram Fakir was 
separate in estate from his brothers ; that the plaintiff was, therefore, entitled to 
succeed to the share of his maternal grandfather ; that the proceedings taken 
by Kadma and Mohra could not prejudice his rights ; but that the mother of 
the plaintiff’ being still alive, he was entitled to possession only upon her death. 
Upon these findings the Court of First Instance gave a decree to the plaintiff 
declaring his right to obtain possession of the property upon the death of his 
mother Musammat Mohra. 

Upon appeal the Lower Appellate Court, having regard to the case of Nand 
Kumar v. Badha Kuan, I. L. R., 1 All., 282, reversed the decree of the first 
Court on the ground that, Kadma’s compromise of the 8th November 1865, 
was conclusive and binding upon the plaintiff, and also on the ground that, the 
plaintiff’s mother being still alive, the plaintiff had no locus standi to main- 
tain the suit. For this latter proposition the Lower Appellate Court relied 
upon Baijnath v. Mahabir, I. L, R., 1 All. 608, 

The plaintiff appealed to the High Court. 

Babu Sitdl Prasad Chatterji, for the Appellant. 

Pandit Ajudhia Nath and Shah Asad Ali, for the Respondents. 

Hahmood, J. — In my opinion the first question to be considered in this 
case is, whether, upon the facts as stated by plaintiff [369] himself, he has any 
loc^$ standi to maintain the suit. The general rule of Hindu law is, that a 
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daughter’s son can never succeed to the estate of his grandfather so long as there 
is in existence any daughter who is entitled to take, either as heir or by survivor- 
ship to her other sisters. This is the effect of the ruling of the Lords of 
the Privy Council in Aumirtolal Bose v, Rajoneekant Mitter, 15 B. L- R., 10; 
L. B., 2 Ind. Ap., 113, and also of the other cases cited by Mr. Mayne in his 
excellent work on Hindu Law and Usage, s. 478. In s. 479 of the same work 
the learned author, upon the authority of the ruling of this Court in S^ibta v. 
Badri Prasad^ I.L.B., 3 All. 134, goes onto say that, according to the Mitatshara 
law, a daughter’s son takes his maternal grandfather’s estate as full proprietor ; 
on his death such estate devolves on his heirs and not on the hefrs of his mater- 
nal grandfather, but that until the death of the last daughter capable of being an 
heiress, betakes no interest whatever, and can transmit none, and therefore if 
he should die before the last of such daughters leaving a son, that son would not 
succeed because he belongs to a completely different family, and he would offer 
no oblation to the maternal grandfather of his own father. These I take to be the 
undoubted propositions of the Mitakshara school of Hindu law, and fully consis- 
tent with the rule laid down by this Court in Baijnath v. Mahabir, I. L.B., 1 All. 
608, so far as that case follows the ruling of the Privy Council above referred 
to. In short, a daughter’s son — to use the words of Mr. Mayne — “ takes not 
as heir to any daughter who may have died, but as heir to his own grandfather, 
and, of course, cannot take at all so long as there is a nearer heir in existence.” 
I do not understand any of the rulings to which I have referred to lay down 
any rule which goes beyond saying that, during the existence of any daughters, 
the daughter’s son cannot succeed to — that is to say, obtain proprietary posses- 
sion of — his maternal grandfather’s estate in a divided Hindu family ; and it 
seems to me equally clear that, whenever, according to the rule of succession, 
the daughter’s son does succeed to his maternal grandfather’s estate, he succeeds 
as “ full owner ” in the sense in which thatexpressionis understood in Hindu law. 
Now, this being so, I hold that during the lifetime of a daughter, the position 
of the daughter’s son, with reference to his maternal grandfather’s divided estate, 
is, at least by a close analogy, similar [370] to the status of such reversioners 
as trace their descent through the main line to the full owner. This is a 
conclusion which I think is borne out by the learned summary of the historical 
aspect of the rights of a daughter’s son given by Mr. Mayne in s. 477 of his 
work : and I may add that the circumstance of the daughter’s son being born 
after the death of his maternal grandfather, would have no effect upon his 
rights in a case such as the present. But it is of course clear that those rights 
do not entitle him under ordinary circumstances to succeed to the maternal 
grandfather's estate during the existence of a daughter, whether she be his 
own mother or maternal aunt. The claim for possession in this case wgg, 
therefore, rightly dismissed by the Munsif, but the question remains whether 
the declaratory decree, which he awarded to the plaintiff, was rightly 
interfered with by the Lower Appellate Court. 

Upon this last question the nature of the plaint has to he considered, and 
after having road the pleadings in the case, I am of opinion that the prayer in 
the plaint is expressly and clearly wide enough to include a prayer for declaratory 
relief. This being so, the next point is, whether the plaint discloses ;a»ny such 
circumstances as would entitle the plaintiff to ask for a deci;ee such as the 
Munsif has given him. Questions of this kind formerly arose under the some- 
what indefinite provisions of s. 15 of the old Civil Procedure Code (Act VIII 
of 1869), and numerous rulings are to be found in the reports as to the exact 
scope of declaratory relief. The matter is now governed by the provisions ot 
s, 42 of the Specific Belief Act (I of 1877), and I have before now, in the case 
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of Balgobind v. Earn Kumar ^ I. L, R., 6 AIL, 431, had occasion to express the 
manner in which I interpret that section in its application to declaratory suits 
by Hindu feversioners. According to those views, and with reference to the 
ruling of their Lordships* of the Privy Council in Bani Ammd Koer v. The Court 
of Wards, I. L. R., 6 Cal., 764: L. R., 8 Ind. Ap., 14, it seems tome that the 
present is a case in which, if the facts alleged by the plaintiff are true, he can 
maintjain the suit. It is perfectly true, as was held by this Court in Nand 
Kumar v. Badha Kuari, I.L.Rr, 1 AIL, 282, that where, on her husband’s death, 
a Hindu widow obtains possession ol his estate as his heir, in a suit against her 
for possession thereof [371] by certain persons claiming to succeed to the estate 
as rightful heirs, a decree obtained by them would bo a bar to a new^ suit 
against those persons by the daughter claiming the estate in succession to the 
widow ; in other words, such a decree would operate as res judicata against all 
who, in the order'of succession, came after the widow, and in that sense may 
be dealt with as her representatives. But the peculiar nature of the “widow’s 
estate” under the Hindu law is such that her position in litigation must neces- 
sarily be subjected to the qualification whicli the ruling which J have just cited 
imposes upon the operation of such a plea in bar of the action, namely, that 
the decree should have been fairly obtained against the widow in a bund fide 
litigation. This seems to me to be perfectly clear from the ruling of the Privy 
Council in the case of Katama Natchiar, 9 Moo. I. A., 543, where their 
Lordships made the following observations at p. 608 of the report : — 

“ It seems, however, to be necessary, in order to determine the mode in 
which this appeal oiight to be disposed of, to consider the question whether 
the decree of 1847, if it had become final in A^iga Mnotoo Natchmfs life-time, 
would have bound those claiming the zomindari in succession to her. And their 
Lordships are of opinion that unless it could be shown that there had not been 
a fair trial of the right in that suit — or in otlior words, unless tljat decree could 
have been successfully impeached on some special ground — it would have been 
an effectual bar to any new suit in the zila Court by any person claiming in 
succession to Anqa Mootoo Natchiar, Foi-, assuming her to be entitled to the 
zemindari at all, the whole estate would for the time be vested in her absolutely 
for some purposes, though, in some respects for a qualified interest ; and until 
her death it could not be ascerbained who would be entitled to succeed. The 
same x)rinciple which has prevailed in the Courts of this country as to tenants 
in tail representing the inlierltance, would seem to apply to the case of a Hindu 
widow, and it is obvious that there would bo the greatest possible inconvenience 
in holding that the succeeding heirs were not bound by a decree fairly and 
preperly obtained against the wido\v.” 

[372] Now, in the present case, the compromise which the principal 
defendants obtained from Musammat Kadma on the 8th November 1865, was 
an arrangement winch can scarcely be regarded as having any footing higher 
than that of an alienation which the widow in possession of her husband’s 
divided estate could have made. At any rate, the compromise, whether it was 
made by a rule of Court or not, cannot, in my opinion, be dealt with as having 
the full force of a decree which would be the result of adjudication in a contested 
suit. Moreover, the plaintiff distinctly alleges in the plaint thatthe transaction 
of the compromise was not bond fide, and that it had not been fairly obtained. 
The question was therefore clearly in issue, and whilst the Court of First Ins- 
tance took a view favourable to the plaintiff’s case, the Lower Appellate Court 
has failed to enter into the merits of it, apparently under the view that the 
bond fides of the compromise was a matter of no signifioanoe at all, 
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Almost the same remarks, mntaiis mutandis, are applicable to the manner 
in which the Lower Appellate Court has dealt with the position of Musammat 
Mohraand her action in withdrawingthesuit which she had inetituteS against the 
principal defendants. It is admitted that the object of that suit was to* recover 
possession of the property now in suit, on the ground that it formed the 
separate property of Ram Fakir, and devolved upon her upon^the death of her 
mother Musammat Kadma, which is said to have taken place in Asarh 1286 
fasli (1879). The suit was not adjudicated upon but ended in being withdrawn 
on the 5tli November 1S80, under circumstances which the plamtiff distinctly 
alleges were tainted with fraud and collusion. Upon this point also the 
Munsif took a view favourable to the plaintiff, but the lower Court has failed 
to go mto the merits of the question because it hejd that the very existence of 
Musammat Mohra constituted a full answer to the present suit, as it deprived 
the plaintiff of Locus standi. For this view the learned Subordinate Judge has 
relied upon the ruling of this Court in Baijnath v. Mahabir, I.L.R., 1 All., 608. 
Having carefully considered the report of that case, I am of opinion that it is not 
on all fours with the present case. The main proposition of law there laid down 
is undoubted ; but there is nothing in the judgment deliver- [373]ed by the 
learned Judges m that case to show that a daughter’s son is not under any 
condition competent to maintain a declaratory suit of this nature during the 
life time of the mother or maternal aunt in respect of his maternal grandfather’s 
property, to the full ownership of which he has a reversionary right. The 
awarding of declaratory relief is a discretionary power which Courts of Equity 
are empowered to exercise with reference to the circumstances of each case 
and the nature of the facts stated in the plaint, and the prayer of the plaintiff. 
The discretion is now regulated by s. 42 of the Specific Relief Act, and I have 
already said enough to indicate that, if the allegations of the plaintiff are true, 
a suit of this nature, so far as it prays for declaratory relief, would be main- 
tainable : and I wish to take this opportunity of expressing a view which I have 
long entertained in connection with the power of interference which the 
Appellate Court should exercise in cases where it is doubtful whether the 
circumstances fully justified a declaratory decree. The awarding of specific 
relief belongs to one of those branches of law, regarding which even the great 
jurists are not unanimous as to whether it falls within the province of procedure, 
ad litis ordinationem^ or appertains to the region of substantive law, ad litis 
decisionsm. Perhaps the simplest and safest view is to regard the subject as 
occupying a middle place between these two great divisions of law. But 
whether the awarding of declaratory decrees is a rule of procedure or a rule of 
substantive law, it seems to me that it does not occupy such a position in the 
juristic arrangement of legal rules as would vitiate decrees awarded in ca6e3 
where its application may be doubtful. I may here observe that the Legis- 
lature, in framing the rule in s. 42 of the Specific Relief Act, has dealt with the 
matter as purely discretionary with the Court, and it is noticeable that the 
only restriction to which the discretionary power is made subject by the express 
letter of the statute, is contained in the proviso to that section, which lays 
down “ that no Court shall make any such declaration where the plaintiff, 
being able to seek further relief than a mere declaration of title, omits to do 
so.” Beyond this restriction, no other limitation is imposed by the Legislature, 
though it may well be taken for granted, and it goes without skying, that the 
j jegislature did not intend the discretionary power £874] to be exercised in an 
unsound manner. The absence of any other restriction in s. 42 is all the more 
significant when we find that the same enactment, in laying down the rule as 
to a cognate branch of specific relief, and in leaving it to the discretion of the 
Court to decree specific performance of contracts, has framed s. 22 in language 
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which expressly provides restrictions upon the power. For the latter section, 
after giving ^the power, goes on to say that** the discretion of the Court is not 
arbitrary but sound and reasonable, guided by judicial principles, and capable 
of correction by a Court of Appeal. ” Then the section goes on further, and, 
in two carefuliy-framed clauses, indicates the class of “ cases in which the 
CourUmay propprly exercise a discretion nol to decree specific performance ; " 
and again in another clause indications are given of the intentions of the 
Legislature as to the nature of-cases in which Courts may award such relief. 
There are, of course, farther provisions in the following few sections regulating 
the awarding of specific performance. Now, no such rules, or elaborate indi- 
cations, of restrictions are to be found in the Act with reference to declaratory 
decrees. And I have said ^11 this in order to answer the question whether, in 
a case such as the present, and granting that the plaintiff had /octis standi to 
maintain the suit, and that the decree of the Court of First Instance was sound 
upon the merits, the Lower Appellate Court would have been justified in revers- 
ing the decree simply upon the ground that the discretionary relief was 
improperly exercised in the affirmative by the Munsif. 

I am of opinion that the question must be answered in the negative, 
and I hold that, so long as a Court of First Instance possesses jurisdiction to 
-entertain a declaratory suit, so long as that Court entering into the merits of 
the plaintiff’s case arrives at right conclusions, and awards a declaratory decree, 
such a decree cannot be reversed in appeal simply because the discretion 
has been improperly exercised. I know that in saying this I am laying 
down a strong proposition of law, and I am anxious to justify it further by the 
statutory provisions themselves. I have already shown that whilst the 
discretion to decree specific performance of contracts is expressly declared to 
be “ capable of correction by a Court of Appeal,” no such provision exists in the 
Specific Relief Act as todeclaratory decrees. 1 will say nothing as to the effect 
[375] of the word shall'* in the proviso to s. 42, because, even if the 
plaintiff ’s whole case be accepted, that proviso would not apply to this case — 
he not being entitled “ to ask further relief than a mere declaration of title ” 
within the meaning of the statute. Putting the proviso, therefore, out of the 
question, I hold that an improper exercise of discretion under s. 42 of the Spcc.fic 
Relief Act has no higher footing than that of an “ error, defect, or iriegulanty, 
whether in the decision or in any order passed in the suit or otherwise, not 
affecting the merits of the case or the jurisdiction of the Court,” within the 
meaning of s. 578 of the Civil Procedure Code. That section contains one of 
the most salutary rules of law which the Code provides. The obvious aim of 
tfie clause, in keeping with many another provision in the Code, is to prevent 
technicalities from overcoming the ends of justice, and from operating as a 
means of circuity of litigation, wliicb the old method of English Common Law 
Courts so much encouraged. And in applying the clause to declaratory decrees 
in the manner in which I have suggested, it seems to me that we should be 
only giving effect to the policy of the Legislature. For I fail to understand 
what possible harm can arise where A, being admittedly entitled to a right 
against R, goes to a Court of competent jurisdiction, and after a full trial of 
his cause obtains from that Court a declaration consistent with the actual 
merits of the*dispute. Such a declaration may possibly have been improperly 
made, owing to the absence of sufficient reasons for awarding such a relief. But, 
after all, such a declaration, though irregular, only asserts a fact and confirms 
a right. The holder of such a decree obtains a conclusive evidence against his 
antagonist ; and if the decree is sound upon the merits, the ends of justice ate 
promoted by the issues not being re-opened and re-tried at a later period, when, 
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by fche lapse of time, the muniments of title and the evidence of witnesses may 
have disappeared. 

Nor is the view which I have taken wholly unsupported by the case-law* 
I am aware that there are cases to be found in the Keports (under s. 15 of the 
Code of 1859), which may not he wholly consistent with my opinion. But 
the law has since been newly formulated by the express interference^ of the 
Legislature ; and it is clear that a great deal of what 1 have said proceeds upon 
[376] the construction of s. 42 of the Specific Belief Act. But apart from this, 
there is a judgment of that eminent Indian Judge, the late Mr. Justice DWAR- 
KANATH Mitter, in Kafiaije Chtickerhuttn v. Prosuniio Coomar Sein, 13 

W. K., 175, where the learned Judge laid down the rule of law which seems to me 
to be best suited to the conditions of litigation- in this country, and to be 
consonant with sound t)rinciples of procedure. Referring to s. 15 of Act VIII 
of 1859 (which corresponds with s. 42 of the Spocilic Belief Act), and s. 350 of 
the same Act, which lias been replaced and practically reproduced in s. 578 of 
the present Code, the learned Judge went on to say : — “ It is true that it is 
entirely in the discretion of the Court to make a declaratory decree under s. 15, 
Act VII T of 1859 ; but after this discretion has been already exercised by a Court 
of competent jurisdiction, it does not lie within the power of a Court of Appeal to 
set aside the decree of the lower Court upon an objection like this, which does 
not affect the merits of that decree, and which was not even taken at the time 
when it was passed.” Whilst accepting this enunciation of the law, I wdll guard 
myself against being understood to aay that, even in cases where the discretionary 
power to awai'd declaratory relief has been exercised wholly arbitrarily, and in 
a manner grossly inconsistent with judicial principles, the Court of Appeal 
would have no power to interfei'e, I will lay down no rule upon this subject 
because, as 1 have already showm, the point does not arise in the cose. It is 
sufficient to say that in Sadat Alt Kha^i v. Khajeh Ahdool Gtmnee, 11 B. L. B., 
203 : L. B., Ind. Ap., Sup. Vol., 165, the Lords of the Privy Council, referring 
to the discretionary power as to declaratory decrees, expressed the principle 
that whore a Court has exercised its discretion in a matter wherein tlie law 
gives it a discretion, tJieir Lordships would not upon light ground interfere 
with the exercise of that discretion. ” And I may further add, as 
supporting my view, that in the case of Shea Singh Rai v. Dakho, I. L. B., 

1 All., 688 ; L. B., 6 Ind. Ap., 87, the Lords of the Privy Council denominated 
the objections as to the impropriety of maintaining the declaratory suit, 
when raised in appeal, as ** somewhat technical,” and declined to entertain 
them. The present case seems to me to be similar to Davioodnr Snnnah v. 
Make Kant Snrmah, 21 W, B., 51, and if the allegations of the plaintiff 
[377] are substantiated, he can, in my opinion, maintain the suit, and reasonably 
claim declaratory relief. But unfortunately the manner in which the Lower 
Appellate Court has viewed this case, has prevented it entirely from entering 
into the merits of the case, upon the issues of fact raised by the parties. The 
defendants went the length of denying that the plaintiff ’s mother, Musammat 
Mohra, was the daughter of Ram Fakir. They alleged that Bam Fakir was 
not divided from his brothers, whom the defendants represent. There were 
also minor allegations of facts upon which the parties did not agree, but none 
of these points have been considered or determined by the Lower Appellate Court, 
and there is not even a finding as to whether the family of Ram Fakir and his 
brothers was joint or divided,— a point which is of course all-important in 
this case. 

Under these circumstances, I think it is impossible to dispose of this appeal 
finally here, and 1 would therefore decree this appeal, and, setting aside the 
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decree of the Lower Appellate Court, remand the case to that Court, under s. 562 
of the Ciyil^Procedure Code, for disposal upon the merits, with reference to the 
observations already made. Costs to abide the result. 

Straight, Offg. C/J . — I agree to the order proposed by my brother 
Mahmood. 

! • Case remanded. 


NOTES, 

[ A decree ofttainod against the widow upon a fair trial is binding upon the rever- 
sioners (1886) 8 AIL, 429 ; (1903) 5 Bom. L. R., 885 ; (1907) 29 AIL. 187 ; (1907) 6 G. L. 
J., 490 ; (1910) 20 M. 1j. J., 204 ; (1912) 14 I. C., 814. 

As regards consent decrees, see (1910) 38 CaL, G39. 

As regards interference witlf the discretion exercised under see. 42, Specific Relief Act 
1877, see also (1887) 9 AIL, 622 ; (1900) P. L. R., 24.] 

[ 8 All. 877 ] 

The 21st May, 1886. 

Present : 

Mr. Justice Oldfield and Mr. Justice Brodhurst. 

Abdul Hayai Khan Plaintiff 

versus 

Chunia Kuar Defendant.'' 


Amendment of decree — Execution of decree — Objection to validity of 
amendment — Civil Procedure Code, s, 206. 

The Court in a suit upon a bond gave the plaintiff a decree, making a deduction from 
the amount claimed of a sum covered by a receipt produced by the defendant as evidence of 
part-payment, and admitted to be genuine by the pianititl. The decree was for a total amount 
of R.S. 1,282. Subsequently, on application hy the decree-holder, and without giving notice to 
the judgment-debtor, the Court which passed the decree, purporting to act under s. 20G of 
the Civil Procedure Code, altered the decree, and made it for a sum of Rs. 1,460. The decree- 
holder took out execution, and the judgment-debtor objected that the decree was for 
Rs. 1,282 and had been improperly altered. The Court executing the [878J decree disallowed 
the objection, on the ground that it was not such as could be entertained in the execution 
department. 

Held, that the decree as it originally stood was in accordance with the judgment, and the 
Court had no power to alter it as it did, and the proceeding was further irregular, in that no 
notice was given to the opposite party, as required by s . 206 of the Code. 

Uelii, also, that when a decree-holder executes his decree, a judgment-debtor is competent 
to object that the decree is not the decree of the Court fit to be executed, and therefore not 
capable of execution ; and that the judgment-debtor in this case could raise the question 
whether the decree, which was altered behind his back, was a valid decree and lit to be 
executed. 

The facts of this case were as follows : — In September 1880. Chunia Kuar 
brought a suit against Abdul Hayai Khan on a bond, claiming Rs. 925, princi- 
pal. and Es. 1,116-13 interest, — total Rs. 2,041-13. The defendant pleaded 
payment in satisfaction of the bond-debt to the extent of Rs. 1,196*14. In 
support of this plea he produced two receipts, one dated the 13th May 1877, and 
the other, covering Rs. 875, dated the 27th November 1878. The plaintiff 

* Second Appeal No. 64 of 1885, from an order of W. T. Martin, Esq., Additional Judge 
of Aligarh, dated the 2nd April 1886, affirming an order of Maulvi Sami-ullah, Subordinate 
Judge of Aligarh, dated the 22nd March 1884. 
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admitted the first receipt, but denied the genuineness of the second. The only 
issue which the Court framed was as to whether the second receipt was 
genuine or not. This issue it decided against the defendant; and, making a 
deduction of the amount covered by the firstreceipt.it gave the plaintiff a decree 
for Es. 815-2, principal, and Es. 467-3*6 interest, — total Es. 1,282-5-6. The 
decree was dated the 8oh February 1881. On the 22nd Marchs^lSSl, the 'plain- 
tiff applied to have the decree amended, alleging that the amounts, bbth of 
principal and interest, entered in the decree, w^re not correct amounts. She 
alleged that the principal should be Es. 817-4-6 and the interest Es. 643-9-6, 
— total Es. 1,460-14. On the 14th May 1881, without giving notice to the 
defendant, the Court ordered the decree to be amended as prayed. On the 
decree- holder applying for execution of the decree as amended, the judgment- 
debtor objected to the validity of the amendment. The Court executing the 
decree held that it was not competent to entertain the objection in the execu- 
tion department. On appeal by the judgment-debtor the Lower Appellate Court 
concurred in the view taken by the first Court, and further decided that the 
amendment was owing to arithmetical errors in calculating interest, and the 
amendment was not contrary to the judgment.’* 

[379] The judgment-debtor appealed to the High Court. The respon- 
dent not appearing, the appeal was heard ex parte in her absence, and the 
Court (Oldfield and Brodhubst, JJ.) decreed the appeal, and set aside the 
orders of the lower Courts allowing execution. The respondent applied for 
the re-hearing of the appeal, and the application having been granted, the 
appeal again came on for hearing. 

Pandit Ajudhia Nath and Munshi Kashi Prasad, for the Appellant. 

Pandit Ajudhia Nath contended that the amendment of the decree was 
illegal, as it was nob at variance with the judgment as originally framed, and 
because no notice of the proposed amendment had been given to the judgment- 
debtor, 

Mr. T. Conlan and Mr. G. T, Spankte, for the Respondent. 

Mr. Spankie contended that the specification of relief granted in the 
decretal order of the judgment was arithmetically wrong, and at variance with 
that part of the judgment which preceded the decretal order; that a decree 
should agree with that part of the judgment which preceded the decretal order, 
and might be amended when it did not do so, notwithstanding it agreed with 
the judgment where the same specified the relief granted, but specified it 
erroneously by reason of arithmetical errors. It was further contended that 
the Court executing a decree, which bad been amended by a Court competent 
to amend it, was not competent to determine whether the amendment was 
valid or invalid. In the execution-department only the questions mentioned 
in 8. 244 of the Civil Procedure Code can be determined. 

Oldfield and Brodhurst, JJ.^-This appeal was on the part of a judg- 
ment-debtor against the decree- holder, and was heard and decided on the 25th 
November 1885. It has been admitted for re-hearing. It appears the decree, 
as it originally stood, was for Rs. 1,282-5-6. Subsequently, on application 
by the decree holder, the Court which passed the decree, purporting to act 
under s. 206 of the Code, altered the decree and made it* for a sum of 
Es, 1,460-14-0. The decree-holder took out execution, and the judgment- 
debtor objected that the decree was for Es. 1,282-5 6 and had been improperly 
altered. The objection was disallowed. On [380] appeal ^to the Judge that 
officer affirmed the order, and the judgment-debtor has preferred a second 
appeal to this Court. 
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We think our original order of the 25th November 1886 must stand, 
The decree, ^as it originally stood, was in accordance with the judgment. The 
Court had no power to alter it as it did, and the proceeding is further irregular, 
in that*no notice was given to the opposite party as required by s. 206. But 
a further contention on the part of the decree-holder is, that a question of 
this kind cannojj be entertained in the execution-department ; that the decree 
must fttand as altered, and is not open to an inquiry whether it was properly 
altered when proceedings in execution are being taken. In our opinion this 
contention is not valid. We think that when a decree-holder executes bis 
decree, a judgment-debtor is competent to object that the decree is not the 
decree of the Court fit to be executed, and therefore not capable of execution ; 
and we think he could in this case raise the question whether the decree, 
which was altered behind his back, was a valid decree and fib to be executed. 
On these grounds our order on this application is similar to the order we made 
in November 1885. setting aside the execution proceedings with costs. 

Appeal allowed. 


NOTES. 

( It is open in execution to object that the decree sought to be executed is not the decree 
of the Court : — (1889) 11 All., 314,, which was, however, dissented from in (1914) 20 C. L. J. 
612. 

In (1900) 28 Cal., 177 it was pointed out that an order under sec. 206, C. P. C., 1882 
was not appealable as such.] 


[ 8 All. 880 1 

CRIMINAL REVISION. 

The 22nd May, 1886. 

Present : 

Mr. Justice Straight, Offq. Chief Justice. 

Queen Empress 
v&rsus 

Maheshri Bakhsh Singh. 

Act XLV of 1860 {Penal Code), s. 189 — Threat of injury to public servant — 
Necessity of proving actual words used. 

In a prosecution for an offence under s. 189* of the Penal Code, the witnesses differed 
as *0 the exact words used by the prisoner in threatening the public servant, though they 
agreed as to the general effect of those words. The Magistrate, however, considered that 
the offence was clearly proved, and convicted the prisoner. The Sessions Judge, on appeal, 
affirmed the conviction, observing that it was immaterial what the words used were, and 
that the intention and effect of the words were plain. 

Held, that the Judge v/as mistaken in regarding it as immaterial what the words used 
actually wore, and that, on the contrary, it was most material that those words should be 
before the Court to enable it to ascertain whether in fact a threat of injury to the public 
servant was really made by the accu sed. 

* [See 189 Whoever holds out any threat of injury to any public servant, or to any 
person in whom he believes that public servant to be interested, 
Threat of injury to a for the purpose of inducing that public servant to do any act, 
public servant. or to forbear or to delay to do any act, connected with the 

• exercise of the public functions of such public servant, shall be 

punished with imprisonment of either description for a term which may extend to two 
yearsj or with fine, or with both.] 
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This was an application for revision of an order of Mr. F. E. Elliot, Ses- 
sions Judge of Allahabad, dated the 1st May 1886, [381] affirming an order 
of Mr. P. Gray, Joint-Magistrate of Allahabad, dated the 1st Aprils convicting 
the applicant of an offence punishable under a. 189.of the Penal C6de, and 
sentencing him to three months* rigorous imprisonment and Ks. 25 fine, or, in 
default, two months’ further rigorous imprisonment. The applicant was oba>rged 
with having threatened one Niarnat Ali, head-constable of Karchana, for the 
purpose of deterring him from the proper exercise of his functions as a public 
servant. The case for the prosecution was that on the evening of the 28th 
December 1885, the head -constable was inquiring into a burglary which had 
taken place the night before in the house of one Mata Dm, and was question- 
ing certain persons of suspicious character, w^hen the accused came up and 
threatened him by saying that these persons were his ryots, and if they were 
questioned further, he (the accused) would make a complaint about him. The 
head-constable deposed that the accused also threatened another constable by 
saying that he could have him deprived of his badge of office ; but the constable 
in question stated that he had heard no such threat. The other witnesses for 
the prosecution differed from the head-constable as to the exact words used by 
the accused to the latter, though they agreed as to the general effect of those 
words. The Joint- Magistrate was of opinion that the offence specified in 
s. 189 of the Penal Code was clearly proved, and convicted and sentenced the 
applicant as above-mentioned. On appeal, the Sessions Judge observed : — “ It 
does not matter what the words used were. The witnesses do not agree as to 
the exact words used. We must look to the intention with which the words 
were used and the effect they had. It is perfectly plain to me that the intention 
was to intimidate the Police-officer, and so to deter him from doing his duty ; 
and it is^ in evidence that though the officer was not deterred from proceeding 
with his'inquiry, the investigation was seriously hindered and impeded by the 
attitude taken by the appellant. Under these circumstances the Magistrate’s 
order was, in my judgment, fully justified, and I therefore affirm both the 
conviction and sentence.” 

It was contended on behalf of the applicant that in the absence of proof 
of the exact words used and complained of, the conviction under s. 189 of the 
Penal Code was improper. 

[382] Lala Lalta Prasad, for the Applicant. 

The Government Pleader (Munshi Bam Prasad), for the Grown. 

Straight, offg. C. J. — This conviction cannot be sustained. There is a 
serious conflict of testimony as to the words which were used by the petitioaer 
regarding the complainant Niarnat Ali, and it is exceedingly doubtful, upon the 
face of the whole evidence, whether any such threat of injury, as came within 
s. 189 of the Penal Code, was held out by the petitioner to the complainant. 

I do not agree with the Judge’s observation, that it is immaterial what the 
words used actually were ; on the contrary, it was most material that those 
words should he before the Court to enable it to ascertain whether, in fact, a 
threat of injury to the constable was really made by the petitioner. It does 
not appear in what mode the complainant was conducting his examination of 
the several persons suspected of participation in the burglary, anM it is possible 
that he conducted' it in such a manner as might properly elicit from the peti- 
tioner a remonstrance or observation as to the impropriety of his conduct, 
accompanied by a threat to complain of him, which under such circumstances 
could uot be the subject of a charge under s. 189. However this may be, the 
case is such a doubtful one that the conviction is not sustainable. The 
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application for revision must, therefore, be allowed, and quashing the orders of 
the Magistrate and the Judge, I acquit the petitioner, and direct that he be at 
once released, and that the fine, if realized, be refunded. 

• Conviction set aside 


[8 All. 8B2] 

The 28th May, 1886. 

Present : 

Mr. Justice Straight, Offg. Chief Justice. 

Queen -Empress 
x^ersus 

Jugal Kibhore. 

Act XLV of 1860 {Penal Code), s, 182 — Prosecution under s. 182 — 
Criminal Procedure Code, s, 195, 

A proBecation under s. 182* of the Penal Code may be instituted by a private person, 
provided that he first obtains the sanction of the public officer to whom the false information 
was given, or of his official superior. Queen-Empress v. Radka Kishan, I. L. R., 5 All., 
36, overruled. 

Where a apecifio false charge is made, the proper section for proceedings to be adopted 
under is s. 211 of the Penal Code. 

t383] This was a case reported to the High Court for orders by Mr. T. Benson, 
Sessions Judge of Saharan pur. In this case three persons named Chajju 
Bam, Sadu Bam, and Jugal Kiahore, were tried and convicted by the 
Cantonment Magistrate of Boorkee of an offence under s. 182 of the Indian 
Penal Code. The false information, in respect of which they were charged and 
tried, was given to a head constable, and was to the effect that they believed 
it was probable that stolen property would be found in the complainant’s house. 

house was accordingly searched, but no stolen property was found, and it 
appeared that the object of the accused in giving the information was merely 
to annoy and humiliate the complainant. The latter obtained sanction from the 
District Superintendent of Police to prosecute the accused, and in the result they 
were tried and convicted as above mentioned, and fined Rs. 10 each. The 
Sessions Judge was of opinion that the conviction was bad, inasmuch as a 
private person was not competent to institute i)roceedings under s. 182 of the 

[Sec. 182 : — Whoever gives lo any public servant any information which he knows or 
. . , believes to be false, intending thereby to cause, or knowing it to 

• be likely that he will thereby cause such public servant to use 

intent to cause a pu ic lawful power of such public servant to the injury or 

servant to use his lawful of any person, or to do or omit anything which such 

power to the injury of p^hlnJ servant ought not to do or omit if the true state of facts 
another person. respecting which such information is given were known by him, 

shall be punished 'with imprisonment of either description for a term which may extend to 
six months, or with fine which may extend to one thousand Rupees, or with both.] 


i ALL.— lU 
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Penal Code, with reference to the ruling of STKaIOHT, J., in QueeH’^ Empress v. 
B<idk.i Kishaa^ I. L. B., 5 All., 36. He added: — “lb appears to me thac the High 
C cure’s ruling in Queen- Empress v. Radha Ktshan,l» L. E., 5 AIL, 36, does away 
entirely with the remedy which apparently, on the lace of s. 182, a private 
person has who is injured by false information given to the police, where such 
information is not in the nature of a complaint or institution of proceedings. 
It would appear to me, however, that the person so aggrieved has no other 
remedy. Nor can I see anything in s. 195 cf the Criminal Procedure ‘ Code 
indicating that a private person cannot piosecirte under s. 182, — rather the 
contrary. The section apparently contemplates a prosecution ofi the part of a 
private person sanctioned by a police-officer.*’ 

Straight, Offg. C J. — I am glad that the learned Judge has reported this 
case, because it has afforded me an opportunity of considering my ruling in the 
case of Quee^i- Empress v. Radha Kiskan, J L. R., 5 All., 36. Upon further 
consideration I have come to the conclusion that the latter portion of my 
judgment in thac case was erroneous, and that a prosecution under s. 182 
of the Penal Code may be instituted hy a private person, provided that he 
first obtains the sanction of the public officer to whom the lalse infoima-[384)3 
tion was given, or of his official superior. I am induced to adopt this altered 
view upon closer consideration of s. 195 of tlio Criminal Procedure Code, 
where a distinction is drawn between “ sanction” and “ complaint;” and 1 think 
that by the use of the former word it was contemplated that a prosecution may 
emanate from some person other than the officer interested. Though 1 take 
this view of the matter now, it would in no way have altered the order I made 
in Queen-Empress V. Radha Kishan, J. L. R., 5 AIL, 36, had I held it when that 
was passed, as, in my opinion, when a specific false charge is made, as in that 
case, the proper section for proceedings to be adopted under is s. 211. With 
these remarks the record may be returned. 


[ 8 All. 884 ] 

APPELLATE CIVIL. 

The 29th May, 1886. 

Present : 

Mr. Justice Oldfield and Mr. Justice Tyrrell. 


Lachman Singh and others Defendants 

versus 

Salig Ram and others Plaintiffs* 


Lambardar and co-sharer — Government revenue — Payment hy lamhardar of 
arrears of revenue due by co-sharer — Charge — Act XII of 1881 
(N.-TF. P. Bent Act), s. 93 ig). 

In execution of a decree obtained by a lambardar under s. 93 (g) of the’il.-W. P Bent 
Act the decree-holder c»u«!ed to be attached a certain share upon which the arrears of 

^ Second Appeal No 1663 of 1885, from a decree of Maulvi Muhammad Abdul Basit Khan, 
Subordinate Judge of Mainpun, dated the 22nd August 1885, reversing.a decree of Manlvi 
Muhammad Wajid All Khan, Muusif of Mainpuri, dated the X8th February 1885. 
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Government revenue which he had satisfied had accrued. In defence to a suit brought by 
certain purchasers of the same prop jrty from the judg men t-deb tors to have it declared that the 
property was rfiot liable to sale under the decree, and to remove the attachment, the decree- 
holder pleaded that, by the fact of piying the arrears of revenue duo on the estate of the 
plaintifis' vendors, ho had obtained a charge on it, and could bring it to salo to satisfy 
, the drereo, 

H^ld, that a charge of this nature could not be enforced in execution of a decree which 
was merely a personal one for arrears of Gov6rnm‘mt revenue against persons against whom 
it was passed by a Revenue Court not competent to establish or enforce a charge on property, 
or to do more than pass a personal decree, and whoso powers in execution were confined to 
realization from personal and immoVeablo property of the judgment-debtors. Nugender 
Chtinder Ghose v. Sreemutty Kaminee Dossee^ 11 Moo. I. A., 258, referred to. 

Teie facts of this case are stated in the judgment of the Court. 

[38S] Munshi Madho Parshad, for the Appellants. 

Pandit J^and Lai, for the Respondents. 

Oldfield, J. — The facts areas follows: — The appellant (defendant) Lach- 
man Smgh, lambardar and co-sharer in mauza Gujarpur, satisfied arrears of 
revenue duo on the shares of his co-sharers, defendants 2, 3, and 4, and brought 
a suit against them under s. 93 (g) of the Rent Act, to recover the amount he 
had paid, and obtained a decree, and in execution attached a 2'bi8wa and 7j 
.hiswansi share on which the arrears had accrued. 

The plaintilfs-respondeuts took objections to the attachment, they having, 
subsequently to Lachman Singh’s decree, but prior to attachment, purchased 
the property from Lachman Singh’s judgment-debtors in satisfaction of a 
mortgage-debt, and they contended that the property was not liable to sale 
under the decree. Tliis objection was disallowed, and they have brought this 
suit to have it declared that the property is not liable to be sold in execution 
of the defendant Lachman Singh’s decree, and to remove the attachment. 

There were several defences to the suit set up by the principal defendant, 
but the only one with which we are concerned in this appeal is that, by the 
fact of paying the arrears of revenue due on the estate of the plaintiffs’ vendors, 
he obtained a charge on it, and can bring it to sale to satisfy the Rent Court 
decree. The first Court dismissed the suit on the authority of a decision of 
this Court — l\^azir Muhammad Khan v. Gatirido^l, I. L. R., 4 AIL, 412. The 
Lower Appellate Court has decreed the claim, apparently holding that the 
appellant Lachman Singh’s contention that, by paying revenue, he obtained a 
charge on the estate, was invalid. 

We have now an appeal on the part of the defendants. The question we 
h£gre to decide is, not so much whether the defendant Lachman Smgh 
obtained a charge on the property of the plaintiffs’ vendors, as wlietber he can 
enforce any such charge in execution of the Rent Court decree which beholds. 
The decree which he holds is in a suit brought under s. 93 (g), Rent Act, in 
the Revenue Court. It is, and can be, no more than a deci ee for money against 
the vendors of the plaintiffs for arrears of Government revenue [386] payable 
by them through the lambardar. The suit does not, and could not, in a Revenue 
Court, seek to establish or enforce a charge on propeity, and neither does the 
decree give it, nor are there any powers conferred on the Revenue Court in 
execution of it^decrees to enforce charges on immoveable property. Section 171 
and the following sections deal with the powers of the Court in execution, 
which are confined to realization from personal and immoveable propeity of the 
judgment-debtors. 

No doubt, by paying arrears of revenue, which he was bound tc do, the 
defen, ^ant would obtain a charge on the estate against all persons interested 
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therein for the sum paid, and this has been laid down by their Lordships of 
the Privy Council in Niigmder Gh under Q hose v. Sreemutty Kaminee Dossee^ 11 
Moo. I. A,, 258 ; but that case is also an authoridy for the view I take in this 
case, that a charge of this nature cannot be enforced under a decree w.hich is 
merely a personal decree against the judgment-debtors, against whom it was 
passed by a Revenue Courc not competent to do more than pass a personal 
decree. If the defendant wished to establish a charge against ‘the propei'^y in 
the hands of the plaintiffs, he should have established the same by suit against 
them in a Court of competent jurisdiction. 

The case referred to by the first Court has no bearing on the question 
before us. 

Second Appeal No. 379 of 1882 decided by a Division Bench of this Court 
on the 9bh March 1883, was referred to by the pleader for the appellants, to 
support his contention, and no doubt it dies do so ; but for the reasons T have 
stated, I am unable to concur in the view of the law taken in that case. I 
would dismiss the appeal with costs. . 

Tyrrell, J. — I concur. 

Appeal dismissed. 


NOTES. 

[ Sea also (1890) 13 All., 195 ; (1891) 11 A. W. N., 9.] 


[ 387 ] The 3rd June, 1886. 

Present : 

Mr. Justice Oldfield and Mr. Justice Tyrrell. 

Dalib and others Defendants 

versus 

Ganpat Plaintiff.^ 

Hmdu Law — Inheritance — Sudras — Illegitimate son. 

Held, that an Akir who was the offspring of an jiduHerous intercourse, was incapable of 
inheriting his father’s property, even as a Sudra. Venkatackela Ghetty v. Parvathammall 
8 Mad. H C, E^?p., 134 ; Pami Nayudu v. Bangaru Nayudu, 4 Mad. H.C. Rep., 204 ; Virara- 
muthi Udayan v. Singaravelu, 1. L. R., 1 Mad., 306 ; H ihi v. Govinda, I. L. R., 1 Bom., 97, 
9 ,nd Narayan Bhirthi v. Laving Bharthi, I. L. R., 2 Born. 140, referred to. 

The facts of this case are sufficiently stated in the judgment of the Court, 

Babu Baroda Prasad Ghose, for the Appellants. 

Munshi Hanuman Prasad a.ud Munshi Madho Prasad, for the Respondent. 

Oldfield and Tyrrell, JJ. — This appeal raises a question as to the rights of 
inheritance of illegitimate sons of Sudras, the parties in this case being Ahir. 
The plaintiff claims to succeed to a share of the property left hy Shahssadeh, 
on the ground that be is his so;i by a woman named Musammat Salomi. It 

* Second Appeal No, 1725 of 1885, from a decree of G. R. C. Williams, Eaq,, Deputy 
Commissioner of Jbansi, dated the 7tb October 1885. confirming a decree of Byed Mahai 
. Ah. Extra As^iBtant OommisBioner of Mau Eanipur, Jhansi District, dated the 
1365. 
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bais been found as facts by both Courts that Salomi was the wife of Shahza- 
deh*8 paternal uncle, and on the death of her husband she entered into a karao 
marriage with one Sukhain, and that the plaintiff was the offspring of an 
adulterous intercourse between her and Shahzadeh after her marriage with 
Sukhain. Accepting theselfacts, with the findings on which we cannot in second 
appeal interfere, we are of opinion that the plaintiff has no right to inherit 
Shahzadeh’s property. He is the offspring of adulterous and consequently 
illegaHniercourse, and incapable of inheriting even as a Sudra. 

There are numerous decisions by the Courts to this effect — Vencatachella 
Chatty V. Parvathammat^ 8 Mad. 11. C. Kep, 134 ; Parisi Noyudu v. Bangaru 
NnyudUj 4 Mad. H. C. Rep., 204 ; Viraramuihi Vdoynn v. Siiigmavelu, I.L.R., 
1 Mad., 306 ; Rahi v. Govinda, I. L. R., 1 Bom., 97, and Narayan Bharthi v. 
Laving Bharthi, I. L. R., 2 Bom., 140. 

The appeal is decreed, and the decrees of the Courts below are set aside, 
and the suit dismissed with all costs. 

Appeal allowed. 


NOTES. 

[ As regards Jains, see (1898) ‘23 Bom., 257. 

As regards the rights of illegitimate daughters, see also (1906) S2 Bom., 562.] 

[388] The 8th June, 18S6, 

Pbesent : 

Mr. Justice Straight, Offg. Chief Justice, and Mr. Justice Tyrrell. 

Sitla Bakhah, minor by his Guardian Punno Kuar, and 

another Defendants 

vers7is 

Lalta Prasad Plaintiff.’^ 

Mortgage — Mortgage by conditional sale -Foreclosure — Suit for possession 
of mortgaged property — Regulation XV 11 of 1806, s. 8 — Conditions 
precedent — Demand for payment of mortgage-money — Proof of 
service of notice — Proof of notice being signed by the Judge — 

Proof of forwarding copy of application with notice 
Act IV of 1882 {Transfer of Property Act), 

• The provisions as to the procedure to be followed in taking foreclosure proceedings under 
Regulation XVII of 1806 are not merely directory, but strict satisfaction of the prescribed 
conditions therein laid down precedes the right of the conditional vendee to claim the forfei- 
ture of the conditional vendor’s right, and the various requirements of that section have to 
be strictly observed in order to entitle a mortgagee to come into Court, and, upon the basis 
of the observance of those requirements, to assert an absolute tite to the property of the 
mortgagor. Norender R drain Singh v. Divarka Ball Mundur, I. L, R., 3 Cal., 397 : L. B., 5 
Ind. Ap., 18,* and Madho Pershad v. Gajadhar, I. L. R.. 11 Cal., Ill ; L. R., llind. Ap., 186, 
followed. 

In a suit for possession of immoveable property by a conditional vendee under a deed of 
conditional sale, alleged to have been foreclosed under Regulation XVII of 1806, it appeared 
that, except a recital in the application for foreclosure itself, there was nothing to show that 

•First Appeal No. 146 of 1886, from a decree of Syed Parid-ud-din Ahmad, Subordinate 
Judge of Cawu pore, dated the 15th January 1865. ) 
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any preliminary demand was ever made upon tbe mortgagors for pa.ymenb of the mortgage- 
debt ; that there was no proof of the “notice” itself having been served upon the mortgagors, 
which it lay upon the plaintiff to establish ; that there was nothing bo show that the notice 
which WiiR issued was signed by the Judge to whom the application was made ; and that it 
was not proved that a copy of the application was forwarded^ ilong with the notice to the 
mortgagors, or that its terms were ever brought to their knowledge. 

Held, applying to the case the principles stated above, that the provisions of Regulation 
XVII of 1R06 had not been satisfied, and that the plaintiff had not fulfilled his obfigation, 
namely, to prove afificmatively that those provisions were strictly followed. 

Held, also, that to treat the suit as one instituted under the Transfer of Property Act, 
and to allow tbe plaintiff to obtain such relief as he would ba entitled to by that Act, would 
be to countenance an entire change in the nature and character of the suit as it was originally 
instituted, and that this was a course not sanctioned by the law. 

The plaintiff in this case claimed possession of an eight annas share of a 
village called Bliarauli as the conditional vendee uadet a deed of conditional 
sale, dated the 13bh Decomber 1864, which [ 389 ] had been foreclosed under 
Begulation KVIl of 1806. He atabod in his plaint as follows : — 

An application for foreclosure was presented on behalf of the plaintiff on the 12th 
June 1882, regarding an eight annas zamindari share of the said village, escepting the eight 
annas zaraindari share owned and possessed by himselt, and after deducLing Rs. 780 received 
on account of interest, that application was valued at Rs. 20,887-4-0. But the moregago- 
money, including principal and interest or any portion thereof, was not deposited on behalf 
of any defendant, in consequence of which the plaintiff, at the end of the usual year of grace, 
became absolute owner, entitled to the proprietary possession of the remaining eight annas 
zamindari share, together with all the rights and interests appertaining thereto. The plain- 
tiff acquired that oil the 10th July 1833, the date on which the year of grace expired ; but 
the defen laots, who are in possession, have not delivered possession, but have refused to do 
so, and that is the date on which the cause of action accrued.” 

The Court of First Instance (Subordinate Judge of Cawnpore) gave the 
plaintiff a decree for possession of the property. The defendants Sitla Bakhsh 
(a minor represente I by his mobiier and guardian) and Sonidha Kuar appealed 
to the High Court, impugning the decree on grounds which are. stated in the 
judgment of the Co art. 

Mr. C. H, flill, Pandit Sundai- Lai, Pandit Bishamhhar Nath and Pandit 
Nawal Bihar i, for the Appellants. 

Mr. Hahibidlah, Pandit Ajudhia Nath and Munshi Kashi Prasad^ for 
the Respondent. 

Straight, Offg. C.J. — This is an appeal from a decision of the Subor-' 
dinate Judge of Cawnpore, passed upon the 15th January 1885. There were 
several defendants to the suit, but we are only concerned in the appeal to this 
Court with one Sitla Bakhsh, a minor, who is represented by his mother, 
Musammat, Panno Kuar, as his guardian ad litem, who is the sole appellant. 
The suit was brought by the plaintiff-respondent, as the proprietor of eight 
annas in a certain property, to obtain possession of that property, on the basis 
of a document of the 13bh December 1864, which, the plaintiff • contends, 
amounted to a conditional sale-deed, and certain foreclosure proceedings taken 
thereon. It is, in fact, upon tbe strength of a statutory title, which he says 
that he obtained by the operation of Regulation XVII of 1806, that he claims 
to be entitled to possession of the property to which he lays claim. Now the 
relief which is asked in the plaint is that a decree for proprietary possession 
of eight annas zamindari share out of the entire [ 390 ] sixteen annas zamindari 
in mauza Bharauli, pargana Bindki, tahsil Kaliyanpur, in tho Fatehpur district, 
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with all the rights appertaining to the aforesaid zamindari, may be passed in 
the pla'Dtiff’s lavour against all the defendants by actual dispossession of 
Pahlwaii Sirigb, Sitla Bakhsh, Musanunat Chhogar Kuar, and Lala Har Pra- 
sad, defendants, and by extinction of the rights of the above-named defendants, 
by protecting the right of*Sheo Earn defendant, and declaring ti e want of title 
of Balmukand, /or wd defendant.’* It is therefore quite clear from the 

mode ih which tltis suit was presented in the Court below, that it was a suit 
based upon the statutory title which the plaintiff alleged he obtained under the 
Regulation I have already mentioned, and it was for the possession of the 
property upon t*l)e strength of that statutory title. Hence it follows that 
unless it is clearly and satisfactorily established that the provisions of the 8th 
clause of Regulation XVII of 1806 were satisfied, the plaintiff cannot succeed 
in the present suit. The cas^ has taken considerable time in argument, but has 
not been unnecessairily protracted, because the points that have been raised by 
the learned counsel for the appellant were well worthy of attention. The first 
contention was, that the father of Sitla Bakhsh, the appellant, having pur- 
chased at an auction-sale lield in execution of a decree obtained upon a bond of 
1869, which was prior in date to the mr)rtgage or conditional sale-deed upon 
which the plaintiff claims, he therefore had a prior lien to the plaintiff, and 
was entitled to remain in possession of the propeity as being the owner of a 
prior charge. I have already indicated that in regard to that contention of 
the learned counsel for the appellant, it appears to me to turn upon a question 
of fact, namely, whether the purchase by the father of Sitla Bakhsli was 
made at a sale in execution of a decree passed u|)on an instrument which created 
a prior charge to that of the plaintiff. Now, as a matter of fact, it set ms to 
me that the Subordinate Judij'e w-as right in the conclusions at which he 
arrived, and has correctly held that, regarding all the circumstances, the sale 
at which the appellant’s father purchased the share in this very village was a 
sale in execution of the simple money decree, which had been obtained by one 
Har Dayal and some one else against Gulab Rai and Kisiien Dayal. I there- 
fore, as regards this contention, was ^ against the [891] learned Counsel for 
the appellant, and did not require to be addressed on this point by the learned 
Pandit who appears for the respondent. The next objection taken was that, 
upon a true construction of this deed of the 13th December 1864, the instru- 
ment was not in the nature of a conditional sale, and that it was nothing 
more nor less than a siniple mortgage, which, under certain circumslances, 
could and would become a usufiuctuary moitgage. Of course, if this con- 
struction is a well-founded one, it is obvious that this suit, which is a suit for 
possession of the property under a title created by the foreclosure pioceedings 
of 1882, cannot succeed, and that we have no power to decree possession to 
the plaintiff as a usufrutuary mortgagee. I think, however, it will he best 
for me, assuming for the purpose that the document constituted a conditional 
sale, to deal with the case in reference to the third contention of the appel- 
lant’s learned counsel, which is based upon the informality or rather invalidity 
of the foreclosure proceedings taken by the plaintiff . 1 adopt this couise in 

order to avoid the possibility of conflict between two Division Benches of ibis 
Court as to the construction to be placed upon the instrun»ent of the 13th 
December 1864, for though I do not wish to commit myself definitively to the 
opinion, I Confess I entertain grave doubts as to whether it was comctly 
held on a former occasion that that document did amount to a conditional sale. 
I will, however, not dispose of the case upon that ground, because even 
assuming it to be the instrument contended for by the plaintiff, 1 ti»ink the 
suit fails by reason of the conditions precedent of the Regulation XV J I of 
1806 not having been satisfied. It may be taken as undoubted law, which 
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their Lordships of the Privy Council have laid down in the most explicit terras 
in Norender Sarain Singh v, Dwarka Lall Mundur, I. L. R., 3 Cal., 397 : L.R., 
6 Ind. Ap., 18, and Madho Pershad v. Gjjadhar, I. L. R , 11 Cah, 111 : L.B., 
11 Ind. Ap., 186, that the provisions as to the procedure to be followed in 
taking foreclosure proceedings under Regulation XVII of 1806 are not merely 
directory, but that strict satisfaction of the prescribed conditions therein laid 
down precedes the right of the conditional vendee to claim the forfeiture of 
the conditional vendor's right; and it is clear, not only by these decisions of 
their Lordships, but by a long course of decisions of this and other Courts in 
India, that the various requirements of that [392] section have to be strictly 
observed in order to entitle a mortgagee to come into Court, and upon the 
basis of the observance of the requirements of that section to assert an absolute 
title to the property of the mortgagor. In this case there is no evidence that 
the requirements of the 8th clausa of the Regulation have been complied with. 
First, there is nothing to show, except a recital in the application itself, that 
any “ demand ” was ever made upon the mortgagors for payment of the 
mortgage-debt. As to the necessity of this preliminary demand, there are 
rulin'gs of this Court to be found in Behari Lai v. Beni Lai, I. L. R., 3 All., 
408, and Karan Singh v. Mohan Lnl, I. L. R , 5 All., 9, and an unreported 
ruling of the late Chief Justice and Mr. Justice Dqthoit in First Appeal No. 50 
of 1884. Next, there is no proof of the notice " itself having been served 
upon the mortgagors, which it lay upon the plaintiff to establish. Further, 
there is nothing to show that the notice which was issued was signed by the 
Judge to whom the application was made. Indeed, it would seom not to have 
been, nor is it proved that a copy of the application was forwarded along with 
the notice to the mortgagors, or that its terms were ever brought to their 
knowledge. Without referring in detail or dealing at length with the reasons 
given by thoii Lordships in the two rulings of the Lords of the Privy Council 
to which I have referred, it seems to me that, applying the principles of these 
rulings to the facts before us, we have no alternative but to hold that the 
provisions of the Regulation have not been satisfied, and that the plaintiff has 
not fulfilled his obligation, namely, to prove affirmatively that those provisions 
were strictly foil i wed, Ttiese observations are sufficient for the purpose of 
dealing with this appeal. 

Before leaving the matter, however, I must refer to the suggestion made 
by the learned Pandit for the respondent that we should treat this suit as one 
instituted under the Transfer of Property Act, and that we should allow his 
client to obtain such relief as he would be entitled to by that Act. 

I cannot adopt this suggestion. To do so would be to countenance an 
entire change in the nature and character of the suit from the shape in vi»hich 
it was originally instituted, and this I do not think is a course sanctioned 
by law- 

[893] The appeal must be, and is, decreed. The plaintiff's suit will 
stand dismissed with reference to the interests of Sitla Bakhsh and Musammat 
Sonidha Knar with costs in proportion in this Court and in the lower Court, 

Tyrrell, J. — I entirely concur. # 

Appeal allowed, 

MOTES. 

f Aa regards strict complianco with the provisions of Rog. XVII of 1806, see also (1883) 
11 All., 164, 

As regards the law applicable to mortgages before the T. P. A., 1B82, see also (1895) 20 
Bom., 759.1 
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The 1 6th June^ 1686. 

• Present: 

Mr. Justice Pldpield and Mr. Justice Mahmood, 

Champat Plaintiff 

versus 

Shiba and another Defendants.*" 

Hindu LaM;*— Stridhan —Succession, 

Upon the death of a childless Hindu widow who had been matried in one of the four* 
approved forms of marriage, S, o*ne of the collateral relatives of her husband, stating that 
his minor son had been adopted by her, obtained possession of certain property which had 
formed her s/ridAan, and mutation of names was efieoted in the minor’s favour in the revenue 
records. A suit was instituted against S and his son by C, on the allegation that he and 
who were collateral relatives of the widow’s husband, were entitled, under the Hindu Law, 
to succeed in moieties to the properties left by her as her stridhan^ and claiming recovery of 
possession of half her property. In defence, the adoption was pleaded, and another plea 
was that the widow had left a brother, who in the absence of the adoption, would sucoeed 
to the property to the exclusion of the plaintiS. The Court of First Instance held that the 
alleged adoption had not been proved. In the Lower Appellate Court the plea as to adoption 
was given up. 

Heldt that, upon the facts found, the plaintiff was the heir of the deceased widow, and 
as sueh entitled to succeed to her stridhan under the Hindu Law. Thahoor Deyhee v. Baluh 
JRanit 11 Moo, I. A., 135, followed. Mania v. Puian, I. L. R., 5 All., 310, distinguished. 

The following table shows the relationship of the parties to this case: — 

PURAN 

\ 

Sheo Ram 

I 

Nandi 

I 


Harsukh Mcti 

I I 

Champat (plff,) 

I .1 

Amin Chand Jitan 

• I (deft. No. 3) 

Shiba (deft. No. 1) 

Kewal (deft. No. 2) 

[394] Under a deed of gift dated the 27fch April 1875, Surja, who owned 
the zainindMri property in suit, conveyed it to his son’s w'idow Eupo, who died 
on the Ist ^February lb84. Thereupon Shiba, defendant No. 1, stating that 
his minor son Kewal, aefendant No. 2, had been adopted by tlie deceased 
widow, obtained possession of the property and mutation of nHm#-8 in his 
favour in the rfivenue records on the 3rd April 1884, The present suit was 
instituted by Champat ( n the allegation that he and Jitan, defendant No, 3, 

• Second Appeal No. 1442 of 18H5, from a decree of C. W. P, Watts, Esq., District 
Judge of 8pharanpur4idated the 36th July 1885, reversing a decree of Maulvi Syed Tajaxut 
mul Husain, Munsif of Sbanili, dated the 6th December 1664. 


I 

Kala 

I 

Sahib Kai 

I 

Shambbu 

I 

Surja 

I 

Pat Ram 
Rupo (widow) 


4 ALL.— 116 


913 



I.L.R. 8 All. 39S CHAMI»AT v, SHIBA &o, [18861 

were entitled, under the Hindu Law, to succeed in nioiettes fco the properties 
left bv Musararnat Kupo as her strtdhaUf she having died without issue. The 
object of the suit was recovery of possession of half of the property left by 
the widow. 

The suit was resisted by Shiha, defendant No. 1, on behalf of himself and 
his minor son Kewal, defendant No. 2, on the ground that the latter had been 
adopted by the widow and was therefore entitled to succeed to^ the whole*'ot her 
property. Another plea in defence was, that the widow bad left a brother of 
the name of Kurali, who, in the ab^^ence of the adoption, would succeed to the 
property to the exclusion of the plaintiff. 

Jitan, defendant No, 3, did not appear to defend the suit. 

The Court of First Instance (iVfunsif of Shamli) held that the alleged adop- 
tion 6f Kewal hv the widow was nob proved ; that she having been lawfully 
roamed to Pat It im, the plaintiff was a saptnda and near relative of herhushand, 
and could therelore maintain the suit, n«)twithstaiiding tlie existence of Kurali, 
the brother of the deceased widow. Upon these grounds the Munsif decreed 
the claim. 

Upon appeal theDistricc Judge of Sahtirsupur reversed this decree. The 
question ^f adoption was not inswted upon before him; bub he held that the 
property, being stridhan of the widow, would devolve upon her death on her 
brother Kurali to the exclusion of the plaintiff. 

From this deciee the plaintiff appealed to the High Court. It was con- 
tended on hi'^ behalf that up^n the facts found by the lower Courts, lie was the 
heir of the deceased widow, and as such entitled bo succeed bo her f^tiidhan 
under the Hindu Liw. 

[39S] Mr. Habibullah, Pandit Ajudhia Nath and Pandit Sundar LaU 
for the Appellant. 

Lala Junta Pramd and Pandit Nand Lah for the Eespondent. 

Hahmood, J (After stating the facts as stated above, continued) : — I have 
no doubt that this contention is perfectly sound and must prevail. It has 
been found by the Munsit that Mu'^ammat Eupo was married to Pat Bam in 
one of the four approved forms of marriage, and tliis finding was nob distutbed 
in the L iwer Appellate Court, Indeed, in the Court of First Instance, no 
allegation was made on behalf of the defence to the effect that the marriage of 
Bupo was in an unapproved form ; and this being so, the observations of the 
Lords of the Privy Council in Thakoor D^yhee v. Daluk ham, 11 Moo. I. A., 135, 
seem to me to dispose of the point raised in this appeal. Their Lordships 
obseived : — “ Tlio devolution of stttdhaa from a childless widow is regulated 
by the nature of the marriage. There is nothing here to show that Choteh 
Beb^ e was not married according to one of the four approved foims. In Aat 
case her stridkan would, according bo the Mit^lk^hara (chap, ii, s. xi, art. ll), 
go to the respondents as the collateral heirs of her husband. This view of the 
law is confirmed by two cases in 2 Strange s “ Hindu Law,” pp. 411 and 412, 
and the comments of Mr. Colebrooke and others thereon, at p. 175 ’* 

This passage leaves no doubt upon the question now before us, and indeed 
the learned pleaders for the respondents have not contested it, nrtr have they 
contended that the marriage of Musammat Bupo was in one of the inferior 
forma which would render her stridkan heritable by her parental family. All 
that the learned pleaders have asked us on behalf of the respondents is, that 
we should remand the case bo the Lower Appellate Court foi a finding as to the 
adoption of Kewal by Musammat Bupo. But the plea was distinctly given 
up in the Lower Appellate Court, and, under the circumstances, I do not think 
we should make a remand for a finding upon the issue, the Munsif, after a 
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tsareful oonsHaration of the evidence, having recorded a distinct finding against 
the alleged ndoption. 

[596] •! would decree this appeal with coats, and, reversing the decree of 
the L)W 0 r Appellate Court, restore that of the Court of First Instance. 

But I wish to add that the Full Bench ruling of thiwS Court in Mnnia v. 
Purap^, I. L. B.^5 All., 310, which whs referred to at the henring, is clearly 
distinguishahle from this case, because all that was ruled there was that a 
woman's siridhan, being property over which she had absolute control, her 
husband's relations have no reversionary interest in such property so as to be 
entitled to set aside any acts of transfer made hy her during her lifetime. 
There is nothing in that case to warrant the conclusion that upon the death of 
a widow, when the question of devolution arises, her husband’s relations would 
not be her heirs. 

Oldfield, J. — T concur. 

Appeal allowed. 


NOTES. 

[ An regards the presumptioiiH rogardiug the form of marriage, see also 33 Bom., 433 ; 
25 Cal., 364 ; 19 Mad., 35 ; 32 Mad., 512 ] 


[8 All. 896] 

The 6th April, 1886. 

PkESEKT : 

Mr. Justice Oldfield and Mr. Justice Brodhurst. 

Amir Zama Plaintiff 

versus 

Nathu Mai Defendant.’^ 

JSef-oJf— Ees judicata — Procedure Code, ss. 13, 11 1— Court-fee on set-off • 
In a .suit to recover a sum of m )aey due as wig the plaintiff alleging that the defend.- 
ant had engaged him to sell cloth on his account at a monthly salary, the defendant claimed 
a set-off as the price of cloth which he alleged the plaintiff had sold on his account on com- 
mission. It appeared that the defendant had previously sued the plaintiff to recover the 
same amount as was now claimed by way of set-off, as being due for the price of cloth sold 
and delivered by the defendant to him ; and the plaintiff (then defendant) pleaded that there 
had been no sale to him, but the cloth had been delivered to him on commission-sale. The 
suit was dismissed on the ground that there was no proof of a sale of cloth, and the question 
whether any sura was due for cloth sold on commission-sale was not gone into. The 
eloth now alleged to have been delivered on commission-sale was the same as that alleged in 
the former suit to have been a ctn illv sold to the pUintiff, 

• Reference No. lV9 ot 1836, under a. 617 of the Code ol Civil Procedure, by W. K. Barry, 
Bsq., Judge of the Court of Small Causes at Allahabad. 
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B0ld, that the defendant was entitled, under s. 111^ of tht Civil Procedure Code, to set-off 
the amount claimed as due for goods sold on commission against the plain tifi’s demand ; 
and that the claim for such set-off was not barred under the provisions of s. 18^ 

Held, also, that thecourt-fee payable on the claim for set-off was the same as for a plaint 
in a suit. 

[397] This was a reference by Mr. W. E. Barry, Judge of the Allahabad 
Small Cause Court. The facts of the case and the points of Isfrw referred were 
stated by him as follows: — 

“ The defendant Natbu Mai, on the 13th November 1P85, brought a suit 
against the plaintiff Amir Zama, to recover a sum of Ea. 91-9-9, on the 
following allegation, namely, that from the 30th November 1884, to the IHth 
May 1885, the plaintiff (present defendant) sold to the defendant (present 
plaintiff) goods of the value of Ea 441-7-3 ; that part of the said value was 
paid by the defendant and part of the said goods were returned, and that 
there remained a balance of Es 91-9*9 due from the defendant to plaintiff. 
At the hearing the defendant pleaded that he did not purchase the goods, but 
had received them to sell on belialf of the plaintiff on commission, and an issue 
was joined whether the goods were sold and delivered by plaintiff to defendant. 
The Court found on the facts that the goods were never sold to defendant as 
alleged by plaintiff, and the plaintiff’s suit was dismissed. 


“ On the 3rd February 1886, the defendant in the former suit brought a 
suit against the plaintiff in the former suit for wages, alleging that the defen- 
dant had engaged him to sell cloth on his behalf at a remuneration of Es. 8 
per mensem ; that the plaintiff had served the defendant accordingly, 
bub the remuneration had not been paid. At the hearing the defendant, 
among other matters, pleaded a set-off of Es. 91-9-9 on the averment 
that ho had intrusted certain goods to the plaintiff to he sold by him 
on behalf of the defendant on commission-sale ; that the plaintiff had 
sold part of the goods and returned others , and that goods of the 
value of Es. 91-9-9 had not been accounted for by the plaintiff. The 
defendant therefore claimed this sum as a set-off. It is admitted by the defen- 
dant tliab the goods whicfi he now avers to have been m ide over to the plaintiff 
on commission-sale, are the same that he alleged to have been sold to plaintiff 
in the former suit. The claim in the former suit for the price of goods sold and 
delivered and that now made in the set-off, arise out of exactly the same 
group of facts ; the only difference between the two claims is, that in the former 
the defendant (then plaintiff) alleged an out-and-out sale to the plaintiff (then 
defendant), while in the [S98] latter the defendant alleges that the goods were 
made over to the plaintiff on commis'^ion-sale. Tne set-off appears to satisfy 
the requireinouts of s. Ill, Civil Procedure Code, in every respect except dne, 


tSec 111. — in a suit for rtcoverv of money the defendant claims to setoff Hgainst 
e the plaiiitiff’s demand any asc'ertained sum of money lecallv 

h. ^.vr rwntton sut 0 ° by h.m from the pUu.t.fl, and .f .n sueh claim of 

^ the dtfendint against the plaintiff both parties fill the same 

* character as thiy fill in the plaintiff's suit, the defendant may, 

at the first htarmg of the suit, but not afterwards unless permitted oy the Court, tender a 
wrtiUn statement containing the p^irtioulars of the debt sought to be set-off. • 

The Court shall thereupon inqoire into the same, and if it finds that the case fulfils the 
j requirements of the former part of this section, and that the 

^ ^ ' amount claimed to bo set-off does not exceed the pecuniary 

limits of its jurisdiction, the Court shall set off the one debt against the other. 

Such set-off shall hive the sime effect as a plaint iti a cross-suit so as to enable the 
Efiet t of set-off Court to pronounce a final judgment in the same suit, both on 

the original and on the cro'-s-claim, but it shall not affect the 
lien, upon the amount decreed, of any pleader in respect of the cost8*payable to him under 
the decree.] 


916 



0 


NATHU MAL ^1886] 


I.I 1 .B. 8 AIL 898 


namely, that the money now claimed is legally recoverable by the defendanfc 
from the plaintiff, and on this point I entertain a reasonable doubt* 

The staternent in the plaint of the 13th November 1885, that the goods 
were sold and delivered tjo the defendant in that suit, is doubtless an admission 
which is relevant against the present defendant ; but this admission is not con- 
clusive proof of»the matter admitted unless it operates as an estoppel (Evidence 
Act, 4. 31). Now this admission does not amount to an estoppel under Chap- 
ter VIII of the Evidence Act, for the other partv has not in any way acted on 
the admission, ‘nor changed his position in cor>sequence tliereof. But the decree 
in the former suit may operate as les judicata, so as to make the claim now 
advanced inadmissible ; or, in the language of the English text-books, the 
decree may operate as an, estoppel by record. The arguments in favour of 
admitting the set-off appear to be brieflv as follows : — 

In the former suit the question that was put in issue and determined 
was — Were the goods sold and delivered bv plaintiff to defendant ? There was 
no finding on the issue — Were the* goods intrusted to the defendant to be sold 
on behalf of the plaintiff on commission-sale? This is the point that is 
in issue in the present suit, and there was no finding on this point in the 
former suit. The current of English decisions seem to favour the admis- 
sibility of the set-off, and tlie judgin(‘nt of Lord WestBURY in Ihiuter v. 
Stewart, 31 L. J., Ch., 346, is a strong anr.hori y on this si(ie. The al'egations 
and equity of the suit aie different from the alltgation and equitv of the set- 
off: compare Broom* i, Leoal Maxim'-, 2nd cd., page 250 : — If, however it be 
doubtful whether tylie second action 13 brought jiro eddem cavsd, it is a proiier 
test to consider wbetlier the same eviderrt o would sustain both actions, and 
what was the particular point or matter determined in the former action.’* 
It seems clear that the evidence given in tlie suit, wliich was directed to v>rove 
mie and delivery of the goods, would not sustain the claim made [ 399 ] in the 
set-off, that the goods were intru'>ted to the plaintiff for s ile by him as 
a commission agent. And numerous other authorities might bo adduced in 
suppoit of this view. 

“ On the other side — ix., against the admissibility of the set-off, tfiere are 
the terms of s. IZ, Explanation 11 ol the Code of Civil Procedure: ‘Any 
matter which might or ought to have been made the ground of defence or 
attack in such former suit, shall bo deemed to have been a matter dir(*ctJy 
and substantially in issue in such suit..* It may be urged that in the foimer 
suit the plaintiff should have brought forwwrd his whole title and asserted the 
two claims in the alternative. A strong authority in support of this view is 
Woomatara Dcbia v. Vnnopoorna Dassee, 11 B. L. R., 158, and Denohundhoo 
(fkowdhry v. Knstomonee Dossee, I L.R , 2 Cal., 152. In the latter of these 
cases the judgment of Phear, J., seems to show clearly that Their Lordships 
of the Privy Council have deliberately adopted a stiicter view than that 
held by the Courts in England. This view is confirmed by a comtiarison of 
the terms of s, 2, Act VIII of 185-1 with those of s. 13, Act XIV of 1882. 
The former section lorbids a Civil Court from taking cognizance of any suit 
brought on a cause of action which shall have been heard and determined by 
a Court of competent jurisdiction in a former suit between the same parties, 
and this sectipn was in force when the judgments quoted above were passed 
by the Judicial Committee and the Calcutta High Court. The present section 
would seem to go further than tlie old section, and to enact as law the 
proposition affirmed by the Privy Council. 

** It may befargued that these rulings were given in cases in which a 
plaintiff sought to establish a double title to the same property, and do not 
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&pply to a ca^e like the present, *v7here no title is in issue, and the claim ie 
for money and not for possession of immoveable property ; also thst the framo 
of thn fiist suit may be due to mistake or negligence on the part cfi the plain* 
tiff’s pleadei, and that the plaintiff sliould not suffer fpr the pleader’s mistake; 
and It may be repli^rd that the principle affirmed in Woomatara Debm v. Vnno- 
poorna Datbce, 11 B. L E.. 158. is general in its terms, and may well he held to 
govern cases where the claim is simply f(*r money, and not to establish a* title 
to prop^i^tx ; and that if a plaintiff [4003 alleges that he sold goods to a 
defendant when, in point of fact, he did not sell them, but merely intrusted 
the goods to him for sale on commission, the allegation is one altogether within 
the personal knowledge ol the pi tint iff, and it is not unreasonable that he 
should be precluded from suing on another and altogether different title for the 
sshrie relief My own opinion is that, acc< idii g to the law in force in Biitish 
India, the set-off of the defendant is inarimissible, because the sum of money 
claimed therein is not legally recoverable owing to the fact that the claim is 
res judicata. And 1 would respectfully ask for a decision as to whether, under 
the circumstances stated above, the suit bars the set-off. 

“ 1 would further ask for a decision on the following point : — What Court- 
fee. if any, is payable on this set-off? I am of opinion that the set-off is 
chargeable with the f^ame Court-fee duty as if the claim made in the 8et-c>ff had 
been made in a separate suit Section 11 1, Civil Procedure Code, says: — ‘ Such 
set-off shall have the same effect as a plaint in a cross-suit ;* and if the set-off 
is to have the effect of a plaint, it seems reasonable that it should be stamped 
as a plaint under the provisions of s. 6, Act VII of 1B70. On the other hand, 
the Court-Pees Act does not anywhere lay down that a set-off shall be 
charge ible with stamp duty Aset-off is treated in Chapter VIII of the 
Civil Procedure Code as of the same nature as a written statement, or even as 
part of a written statement: and it has been ruled Cherng Ah v Kadtr 
Mahomed. 12 Cal. L R. 367 . that no Court-fee is payable on a written state- 
ment, fi’ed hy a defendant at the first hearing It has also been suggested at 
the Bar that the Court-fee duty on the set-off cannot exceed the duty payable 
on the sum by which the set-off exceeds the claim. I am aware of no authority 
in support of this position, and on the grounds of general principle, consider 
that since the set-off has the same effect as a olaint in a cross-suit, the set-off 
should pay the same Court-fee duty as if it were a plaint. But as the Court- 
Fees Act prescribes no fee as payable on a set-off, 1 have reasonable doubts 
on the question, and respectfully ask for a decision thereon.” 

The parties did not appear. 

Oldfield and Brodhurst, JJ. — The facts are these The plaintiff Amir 
Zama has instituted this suit against the defendant [401] Nathu Mai 'to 
recover money due as wages, alleging that the defendant engaged him to sell 
cloth on his account at a fixed monthly salary. 

It appears that the defendant has previously sued the plaintiff to recover 
Bs. 91-9-9 as due to him for the price of cloth sold and delivered by the defend- 
ant to th ^ plaintiff. In that suit the plaintiff (then defendant) pleaded that 
there was no sale to him of any cloth, but the cloth had been deli voted to him 
on commission-sale The suit was dismissed on the ground that there was no 
proof of a sale of cloth, and the question whether any sum was due for cloth 
sold on commission -sale was not gone into Now the defendant claims a 
set off of Es. 91 ‘9 9 against the plamtiff’s claim, on the ground that out of it 
Rs. 87-5-0 are due to him as the price of cloth which the plaintiff had sold on 
his account on commission, - the rest due for cloth which thepKiintiff purchased. 
In our opinon. under the circumstances stated, the answers to the reference 
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should be (i) that the defendant w entitled, under s. Ill, Oivil Procedure Code, 
to set-off this sum of Rs 87-5-0 claimed as due for cloth sold on r^ommission 
against the* plaintiff's demand, as it is an ascertained sum claimed to be due 
with reference to the sanje contract under which the plaintiff’s demand arises; 
(ii) that the claim for the ^et off of Rs 87-5-0 is not baned under the provisions 
of 8. 13, Civil Procedure Code The former suit was brought by the defendant 
» for th^ price of ^oods sold and delivered by the defendant to the plaintiff, 
whereas the defendant's present cla m is for money pavable by the plaintiff to 
him for money received by the nlaint’ff for his (defendant’s) use, and as the 
price of olotli belonging to defendant and sold on his account by plaintiff. 

The two claims are founded on different titles, and the issue raised by the 
latter was not in issue in the former suit, and was not heard and decided The 
set-off as to Rs 4-4-0 price of cloth alleged to have been sold to plaintiff, is 
not entertainable Our leplv to the remaining question is, that the Court-fee 
payable on the claim for set-off should be the same as for a plaint in a suit. 


NOTES. 

f As regards Court fees, this was followed in (18S9) IS Bern . 672 ; (1891) 15 Mad , 29 
but dissented fmm m (1903) 8 W N , 174. See also (1908) P R , 85 , (1905) 32 Cil , 654. 

It IS pointed out by Hukm Ohind tn his Civil Procedure Vol I (1900) at p 790 thal the 
observations in this decision, extending to ascertained sums the restrictions applicable to 
unascertained sums, were only obiter dicta 3 

[402] The 20th April, 18f>6 

Present • 

Mb. Justice Straight, Oppq. Chirp Justice, and 
Mr Justice BRODHr’RST. 

Samar Ali Plaintiff. 

CersHS 

Karira-ul-lah D'^fendant.'* 


Mortgaqe — Oiiifruotuarv mortgage — Redemptwn — Regulation XXXIV of 1803. 
SI 9 , 10— Act XXVril of 1855— Act XIV of JH70—Act IV of t882 
(Transfer of Pioperty Act), s 2. 

A deed of usufructuary mortgige executed in 1846, under which the mortgagee had 
obtained possession, contained the following conditions Until the mortgigo-money is 
paid, the raortgigeo shall remun in possession of the mortgigod land, and whit profits may 
remain after paying the Government revenue are allowed to the mortgigoe, and shall not be 
deducted at the time of redemption At the end of any veir, the mortgagors mav pay the 
mortgage-money and redeem the property Until they piy the mortgage-money, neither 
they nor their heirs shall have any right in the property ” In 1884, a represi ntanve in title 
of one of the original mortgagors sued to redeem his shire of the mortgaged property, upon 
the h 11 gition that the pnncipil amount and int ro^t due upon the mortgage had been 
satnfitd frdm the profits, and that he was entitled to a bilinco of Rs 46 It was found 
that from the profits, after deducting Government r veune, the principal nonoy with interest 
at the rilo of IStper cent per intiuin hid b^en realise 1, and that the surplus t laimed by the 
plaintiff was due to him The Lower Appellate Court dismissed the suit, on the ground that 
under s 62 (6) of the Transfer of Property Act (IV of 1882), and with reference to the terms 

* Second Appeil No 1254 of L885, fr'im a doer e of H G. Pearse, E^q , Additional 
Judge of Moradaba3. dated the 1st May 1885, rev rsing a decree of Maulvi Muhammad 
Mashar Husain, Munsif of Nagina, dated the 24th December 1884. 
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of the deed of mortgage, the plaintiff was not entitled to recover the property unt 1 He paid 
the mortgage^money. 

Jield, that, although the word “interest” was not specifically used* th^ natural and 
reasonable construction of the deed was that it was arranged that the mortgagee shdhld have 
possession of the property and enjoy the profits thereof, until the principal sum was paid, in 
lieu of interest. 

Held, that the provisions of ss. 9 and 10 of Regulation XXXIV of 1803, which was in 
force when the deed of mortgage was executed, were not ^iffected or abrogated by Act XXVIII 
of 1856 or Ao^i XIV of 1870 or Act IV of 188‘i ; that tueso provisions were incidents attached 
to the m >rtgagor*s rights ot which he was entitled to have the benefit ; and that the contract 
of mortgage being subject to these provisions, iho charge would have been redeemed as soon 
as the principU mortgage- money with twelve per cent, interest had been realized by the 
mortgagee from the profits of the property. 

Thk plaintiff in this suit claimed to recover possesaion of one-sixth of certain 
mortgaged land. The mortgaiie was for Ra. 100, with possession, and the 
deed, which was dated the 20th Septomber 1846, contained the following 
conditions : — 

“The conditions are these: — Until the mortgage-money is paid, the 
mortgagee shall remain in possession of the mortgaged [403] land, and what 
profits may remain after paying the Government revenue are allowed to the 
mortgagee, and shall not be deducted at biie time of redemption. At the end 
of any year the mortgagors may pay the mortgage-money and redeem the 
property. Until they pay the mortgage- money neither they nor their heirs 
shall liavo any right in the property.*' 

The plaintiff represented in title one of the original mortgagors, who owned 
one-sixth of the land. Tiie equity of redemption of the remaining five sixths 
had been purchased by thodeiondant the mortgagee. The plaintiff alleged that 
the mortgago-monev in respect of oue-sixth (d the property was Rs. 16-10-8, 
that is, ono-sixth of Rs. 100, and that the defendant had received more than 
this sum together with interest at the rate of 12 per cent, per annum from the 
property, but notwithstanding tliis he would not restore tlie land The defen- 
dant set up as a delence, inter alia, that with reference to s. 62 {b} of the 
Transfer of Property Act and the terms of the mortgage deed, the mortgagor 
had not a right to recover the property until he paid the mortgage-money. 

The Court of First Instance held that the mortgage in question was not 
goveriud l)y the provisions of s. 62 of the Transfer of Property Act, and that, 
having n^gard to the provisions of Regulation XXXIV of 1803, if an account 
showed that the principal money, together with interest at 12 percent, per 
annum, had boon pa'd from the profits, the plaintiff had a right to recover the 
property The Court having taken an account, found that from the profits of 
the property, after deducting Government revenue, the principal money together 
with interest at the rate mentioned above had not only been realized, but a 
surplus of Rs. 45 was due to the plaintiff ; and it gave tne plaintiff a decree for 
joint possession of the property and for Rs. 46. 

On appeal by the defendant the Lower Appellate Court holc^ that the 
Regulation relied on by the first Court was not applicable, and the plaintiff 
was not entitled to recover the property until ho paid the mortgage- money as 
provided by the deed of mortgage, and dismissed the suit. 

The plaintiff appealeil to the High Court, contending that the decision of 
the first Court was correct, and the Lower Appellate Court had improperly 
dismisred the suit. « 

[404] Mr. G. E. A. Ros"}, for the Appellant. 
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Mr. C. Dillon Munshi Hanuman Prasad and Munshi Madho Prasad^ for 
the Respondent. 

A 

Straight, Offg. C. J . — This is a suit for the redemption of a mortgage 
dated the 20th September 1H46. The mortgage was of a usufructuary 
character, and admittedly under in the mortgagee obtained possession of the 
property. The^plaintiff, who is the representative of the interest of the mort- 
gagor to the extent of a sixth, ^comes into Court and seeks to redeem hisshare» 
upon the alle^gation that the* principal amount and interest due upon the 
mortgage have been satisfied by enjoyment of profits, and he is entitled to a 
balance of Rs. 45 over and above what was sufficient to discharge the mort- 
gage. The plaintiff’s case is, that b »th upon the construction of the document 
and by the law wliich regulates and affects the op^*ration of that instrument, 
the amount of money which the defendant derived by way of profits from the 
property was sufficient to pay off tiie mortgage-money and its interest at twelve 
per cent, per annum. 

Now the terms of that document have been read to me by Mr. Ross, and 
the learned counsel for the respondent has conctded that they have been 
accurately rendered. It seems to me that the arrangement between the parties 
was, that the mortgagee should have possession of the property, and that he 
-should enjoy the profits thereof, so long and until the principal sum was paid, in 
lieu of interest. It is true that the word “interest” was not specifically 
used ; but it appears to me that this is the natural and reasonable construction 
of the deed ; and such being the nature of the instrument, its effect was to place 
the mortgagee in possession of the profits of this property, which would enable 
him to realize annually a larger amount of interest than twelve per cent, 
per annum. By the Regulation issued by the Governor-General in Council, 
No. 34 < f 1803, it was provided in ss. 9 and 10 that the i ato of interest to be 
allowed to the mortgagee was not to exceed twelve per cent, per annum ; and 
that no matter whether the parties made a contract for the payment of a 
larger amount of interest, the lavv would not recognize any contract for payment 
of a larger amount than twelve percent Now this Regulation is applical)le to 
this mortgage [405] contract of 1H46, which is before us, if its provisions have not 
been disturbed by the operation of any subsequent legislation. If they have not, 
the matter stands now as it did in 1846. and we are bound by the rules men- 
tioned in that Regulation. The question then to he considered is, whether by 
Act XXVIII of 1855, or by Act JV of 1882, the provisions of ss. 9 and 10 of 
Regulation XXXIV of 1803 have been affected or abrogated. Now I do not 
think that it can be seriously denied that one of the rights affecting the contract 
■of mortgage is the right of the mortgagor to redeem the property mortgaged. 
Now, as I have said, the contract of mortgage in the present case being subject 
to the provisions of the Regulation, the charge would have been redeemed as 
soon as the principal mortgage-money with twelve per cenD. interest had been 
realized by the mortgagee from the profits of the property. I think that those 
provisions of the Regulation of 1803 were incidents attached to the mortgagor’s 
right, of which he was, and is, entitled to have the benefit. By Act XXViil 
of 1855 all the rights conferred by this Regulation were specifically saved, and 
the same may be said of Act XIV of 1870. 

# 

Then with regard to Act IV of 1882, s. 2 of that Act specifically provides 
that “rights and liabilities arising out of a legal relation constituted before this 
Act comes into force ” shall he saved. This being the view I take of the matter, 
the appeal must be allowed, and the decree of the Judge being reversed, the case 
is remanded under s. 562 to the Court below for disposal on the merits. 


4 ALL.— U6 
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The costs hitherto incurred in the litigation are to be costs in the causes. 
Brodhupst, J. — I am of the same opinion. 

Appeal allowed^ 


[ S All. 405 ] 

The 20th ^pril, lh80. ' 

Present : 

Mr. Justice Tyrrell and Mr. Justice Mahmood. 

Khuda Bakhsh Plaintiff 

versus 

Sheo Din and another Defendants.’^ 

Lease — Lease from year to year — 4ct VIII of 1871 {Registration Act)^ 
s. 17 (4) — Act III of 1877 {Registration Act), &. 49. 

In a suit for possossion of a piece of land, and for rent of the same, the plaintiff produced 
in support of his claim two snrkhats or kabuhyats purporting bo be [406] executed in his favour 
by the d*»feudant8, and dated respectively in January 1875, and June 1876, These documents 
were not ngistored. The first after reciting that the executant had taken the land from the 
plaintiff, on a spooified yearly rent, and promised to pay the same yearly, proceeded as 
followfl “ If the owner of the land wishes to have it vacated, be shall give me fifteen days’ 
notice, and I will vacate without making objection : if I delav in vacating the land, the owner 
can reilize, by recourse to law, rent from me at the rate of Rs. 8 per annum,” The second 
sarkhat, after reciting that the executants had taken the land from the plaintiff on a yearly 
rent specified, for six >oars, and promi‘^od to pay the same year by year, proceeded thus: — 
And if tlio said Shaikh wishes to have the land vacated within the said term, he shall first 
give us fifteen daytj’ notice, and wo will vacate it without objection.” The lower Courts 
held that the sorkhats were not admissible in evidence, as they required registration under 
8. 17 (4) of the Registration Act, VITI of 1871, being leases of immoveable property from 
year to year or reserving a yearly rent. 

Held, thai. the two snrkhnts created no rights except those of tenants-at-will, inasmuch 
as the clause common to both, to the effect that at anytime, at the will of the lessor, t&e 
lessees wore to give up the land at fifteen days’ notice, governed all the previous clauses, and 
the defendants could be asked to quit at any tim? before the lapse of the term at fifteen 
days’ notice. 

Held therefore, that the leases did not fall under s, 17 (4) of Act VIII of 1871 ; that their 
registrition was not compulsory ; and that they could not be excluded from evidence under 
8. 49 of Art III of 1877, which governed the quesiion of admissibility, while Act VIII of 1871 
governed the question whether regiatraiion was or was not compulsory. 

The plaintiff in this case, Khuda Bakhsh, sued three persons — Sheo Din, 
Th*iknr Daval, and Sital, Ahtrs by caste — for possession of certain land, and 
for rent of the same, from the 26th June 1880, to the 22nd May and 

• Second Appoal No, 1154 of 1886, from a decree of F. E. Elliott, Esq., District Judge 
of Allahabad, dated the 13th June 3 885, confirming a decree of Pandit ludar Narain, Hunsif 
of Allahabad dated the 6th November 1885. 
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for the removal of a charaht” a place for feeding cattle. The defendants set 
np as a defence to the suit, among other things, that the land did not belong 
to the plain4iilf. 

T}?3 plaintifif produced, in support of his title to the land and his claim 
for rent, two “ sarkhats ** or ‘‘ kabuliyats,*’ one purporting to be exf cuted in his 
favour by Sital, son of Sheo Din, and the other by Sheo Din and Thakur Dayal, 
the former bearing date the 18th January 1875, and the latter the 26th June 
1876, These documents were^not registered. 

The first document, after reciting that Sital had taken the land on a yearly 
rent of Bs 4 and 4 sers of milk^ for a place to live on, and for tethering cattle, 
from Khuda Bakhsh, set forth the following conditions : — ** I promise and agree 
to pay the Rs. 4 and the 4 sgrs of milk yearly to the owner of the land without 
objection, [407] and will cause the receipt thereof to be indorsed on the 
sarkhat : any objection as to payment which is not so indorsed shall he unlawful 
* ^ " * . If the owner of the land wishes to have 

it vacated, he shall give me fifteen days’ notice, and I will vacate without making 
objection : if I delay in vacating the land, the owner can realize, by recourse to 
law, rent from me at the rate of Rs. 8 per annum, and I will pav rent at the 
rate of Rs. 8 per annum without objection.” 

The second document, after reciting that Sheo Din and Thakur Da^ al were 
in need of land for tethering cattle, and that they had taken the land in front 
of the door of Khuda Bakhsh, owned and possessed by hiin, on a yearly rent of 
eight annas, for six years, set forth the following conditions ; We promise 
and Hgree to pay the rent year by year, without objection, to the said Shaikh 
Khuda Bakhsh, and will cause the receipt thereof to he indorsed on the sarkhat. 
Bxoept payments indorsed on the we will claim no other payments, and 

if we do, it will be invalid and unlawful ♦ ^ jf tbo sod Shaikh 

wishes to have the land vacated within the said term, he shall first give us 
fifteen days* notice, and we will vacate it without objection. 

The Court of First Instance gave the plaintiff a decree for possession of the 
land, but di'^missed the claim for rent and the mnoval of the ^harnhf^ holding 
that the defendants had acquired by prescription a right to maintain the 
“ charahi:' on the land. It refus^'d to take the " sarkhats ” in evidence, holding 
that under s. 17 (4) of the Registration Act, VIII of 1871, they were leases 
from vear to year and therefore required to he registered, and not being 
registered, were not admissible in evidence. On appeal bv the plaintiff, the 
Lower Appellate Court affirmed the decree of the first Court, concurring with 
it in its view in respect to the ‘ sarkhats.” 

• The plaintiff appealed to the High Court. 

Pandit Sundar Lai, for the Appellant. 

Mr. J. Simeon and Mir Zahur flusam, for the Respondents. 

Mahmood, J.— I am of opinion that this appeal must prevail, and the 
decree of the Lower Appellate Court be set aside, and the case be remanded for 
disposal on the merits. Mv reasons for this [408] view are, that th© suit was 
one for possession of a piece of land and for demolition of a rharnni Mtuate 
thereon. Both the lower Courts have found that the land belon$>s to the plain- 
tiff. but that the defendants have acquired a right of easement to keep their 
"'charahi *’ thereon. The learned District Judge has expressly stated that the 
two kabulivats. dated the I8tb January 1875, and 26th .lune 1876, "ot 
admisaible in evidence, as they needed registration under s. 17 (4) of Act V lli of 
187 1, being leasee of immoveable property from year to year or reserving a yearly 
r^nt. Both these documents are in the Hindustani language, and I have read 
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them to my brother TYRRELL, and we both look upon these leases as creating 
no rights except those ol tenants-at-will. J speak of them as “leases,” because 
of the detimtion of th it word io s. 3 of the Act of 1871. Tliere fe, indeed, a 
statement in the early part of these leases, th-it the, land was given f6r more 
than a year ; but the most important cLiUvSe in them is one common to both of 
them, namely that at any time, at the will and mere wish of the lessor, the 
lessees were to give up the Imd only at fifteen davs’ notice. According to the 
weil-understood rules of construction, this lattei; clause governs all the previous 
clauHes. Thjs being so, the defendants could be asked to quit at any time 
before tht3 lapse of the term. It did not create even the usual lease from month 
to month, Imt the lesj^ees could be ejected at fifteen days* notice, which is the 
ordinary term of notice probably required by the law, even previous to the 
passing of the Transfer of Property Act, and the principle of which has been 
incorporated in ss. lOfi and 111 of that Act. The leases therefore do not fall 
under s. 17 (4) of the Registration Act, VIII of 1871, which was in force 
when the leases were executed. The clause (which corresponds to s. 17 (d) 
of the present Registration Act, (III of 1877) is thus worded: “ Leases of 
immoveable property from year to year or reserving a yearly rent.” The leases 
before us do not answer this description, and no other clause of the section 
is pointed out under which thev w^ould fall. Their registration w^as therefore 
not compulsory, and thev could not be excluded fr(»m evidence under s 49 of 
Act III ol 1877. The question whether registration was compulsory is governed 
by the registration law^ in force at the time that the deeds [409] were executed ; 
but the question of admissibility being a matter of procedure, would be governed 
by the present law. The Judge has altogether excluded from his consideration 
the two leases, which are the most important evidence in the case, and with- 
out w^hich the merits of the case cannot be consifiered. We ask him to admit 
these leases, and re-consider the whole case upon the evidence, and to record 
a fresh ludgment under s. 574, Civil Procedure Code. I would decree this 
appeil, and setting aside the decree of the Lower Appellate Court, remand the 
case to that Court, leaving costs to abide the result. 

I tnav add that in support of the view taken bv me of the leases in this 
case, our attention has been called by the learned pleader for the appellant to 
an unreported judgment of the Full Bench of this Court, [since reported. Weekly 
Notes, 1886, p. 115, which supports the view taken by me, though the interpre- 
tation of the law in that case related to the old Registration Act of ls64. 

Tyrrell, J. — I am of the same opinion. 

Case remanded. 


NOTES. 

[See also (1889) 14 Bom., 319 ; (1894) 19 Bom., 150; (I89i5) 9 O.P.L.R., 88 ; (1895) 9 
tJ.P.L.R., 57 which were cases of yearly tenancies the registration whereof was deemed 
compulsory,] 
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The 2l8t April, 1H86, 

Present : 

Mr. Justice* Tyrrell and Mr. Justice Mahmood. 


Karamat Khan Plaintiff 

• versus 

• Satni-ud-din and others Defend an 


Act IV of 1882 {Transfer of Property Act), ss. 41, 148 — Transfer by ostensible 
owner— ^\r -land- Act XII of IbHI iN.-W. P. lient Act), s. 

Meaning of held ” — Statute, construction of — Retrospective 
effect — Mortgage of bffore passing of Act 

XVIll of IS73 ( V.- tK P. Rent Act) — Sale 
of mortgagor's piopriHary lights while 
that Act teas in force — Right 
of mortgagee, 

' In 1869, A and J, two co-sharera of a moietv of a ten biswas share in a village {F and W 
being also co-sharers in the same moiety), joined with fl, the holder of the other moiety, 
in giving to AT a usufructuary mortgage of 87 bighas of land, being the whole of the 
sir -land appertaining to the ten biswa^ share. The deed of ra">rtgago authorized the mort- 
gagee to retain possession of the land until piyinent of the mortgage-money, and to receive 
profits in lieu of interest; and ho obtained possession accordingly. In 1872, F, IT and A 
gave to other persons a usufructuary mortgage of their five biswas share, together with a 
moiety of the 87 bighas of .sir-lmd ; and it was staled in the deed that half the mortgage- 
money due to K on the mortgage of 1869 was due by the executants, and that th^ y accord- 
ingly left the same with the mortgagees in order that the latter might redeem. In [410] 
November 1876, IPs five biswas share, together with sir-land, was sold in execution of a 
decree. Subsequently, E, alleging that the mortgagees under ihe deed of 1872, and the 
purchasers under the execution-sale of 1876 had dispossessed him, and that his mortgage- 
debt had not b en paid, sued to recover possession of the 87 bighas of 5ir-land, by virtue of 
his mortgage-deed of 1869. The Court of First Instance hrld that the plamtill was not 
entitled to enforce his mortgage in respect of F's and W's share in the 87 bighas, because 
they were not parties to the deed of 1869 The Lower Appellate Court further htld thM from 
the date of the execution-sale of November 1876, 12 became an ex-proprietary tenant of his 
jir-land, and that to give the plaintiff possession thereof would bo contrary to the provisions 
of 8. 7 of Act XVIII of 1873 (N,-W. P. Rent Act). 

Held, that inasmuch as it was clear that at the time when the mortgage-deed of 1869 
was executed. F and W were aware of the transaction which made K the mortgagee, under 
the deed, of the whole property, and thit, knowing this, they allowed the possession of A, J, 
and f{ to appear as if covering the tmtire zamindari rights in the ten biswas share of the 
sir-land, and inasmuch as the statements contained in the morig.Hge-de« d of 1872 were an 
admission dOn the part of F and fV that the mortgage of 1869 w*is executed with their con- 
sent, the equitable doctrine contained in s. 41 of the Transfer of Property Act applied to 
the case, and A* and TV had no defence, either in law or in equity, to the plaintiff’s suit, with 
reference to their shares, and for the purpose of obviating the lien of 1869. Bamcoomar 
Eoondoo V. McQueen, 11 B. L. R., 46, referred to. 

• Second Appeal No. 1266 of 1885, from a decree of W. R. Barry, Esq., Additional 
Judge of Aligarh, dated the 22iid Julv 1886, modifying a decree ot Maulvi Muhammad Sami- 
uUah Khan, Subordinate Judge of Aligarh, dated the 28ih March 1884. 
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Per MAHMOOO, J.. with reference to the effect, of the execution-sale of Novetnher 1876, 
in regard to the provisions of a. 7 of Act XVIII of 1873, that the general rule that statutory 
provisions have no retrospective operation did not apply to the case; that, by reason of the 
sale. who had proprietary rights in the mahal, and held the five biswas share of the sir 
as such (r.he word ** held ’* as used in a. 7 of the Rent Act not'^ being confined to manual or 
physical holding), lost his proprietary rights, and so became an ex-proprietary tenant of the 
land belonging co him at that time ; that although the mortgage of 1G69 must noi. be so 
affected as to deprive the mortgagee of all his rights, yet by the terms of s. 7 of Act XVIII 
of 1873, and by virtue of the sale, his means of benefitidg by the mortgage wore necessarily 
changed ; that neither the preamble nor s. 1 of the Act contained any saving clause which 
would justify the interpretation that all the conditions included in a usufructuary mortgage 
are to be exempted from the operation of the Act, or of s. 7 in particular, merely because 
the rnortg tge waa a subsisting one ; that under these circuin^^ano s possession must be given 
to the plamtifl of such rig’ata as H had at the time of the mirtgage subject only to /f’s 
rights as an ex-proprietary tenant ; that the rights of the purchaser of H^s share under the 
sale were subject to the mortgage of 1861) ; and that, by virtue of the rule enunciated in s. 48 
of the Transfer of Property Act, the righrs of the mortgagees under the deed of 1872 must 
give way to the incidenti of the prior deed of both rnortg iges being usufructuary. 

Tulahiw. Radha Kvshan, Weekly Notes, 1886, p. 74, referred co. 

jPer TYRUELL, J., that in J876, by reason of the execution sale, the sir rights and interests 
of H, mortgaged by him lu 1869, as such went out of existence, and (411 ) a^suin ‘d a different 
character; that over tnat tenure in its altered character the plaintiff, though he still had 
his mortgage charg had not, in the existing state of th^ law, a right to physical possession of 
the actual land ; and that, subject to this new right of H, the plaintiff retained his mortgage 
charge of 1869 over the zamindari intoroste in the portion of the land acquired by fi*s vendees. 

The facts of this case were as follows: — In August 1869, Fida Husain, Ata 
Husain, and Jamal Husain, sons, and Wahid-un nissa, widow, of Ahmad Husain 
dece iS' d, were co-sharers in a moiety of a ten hiswMS share of a certain village, 
and Himayat Husain was the holder of the otlier moiety. The sir-land apper- 
taining to this ten biswas share was bighas. On the 2nd August 1B69, Ata 
Husain Jamal Husain, and Himayat Husain gave Karamat Khan, the plaintiff 
in this case, a usufructuary mortgage of the whole 87 biswas of this s/r-lsnd. The 
deed of mortgage authorized the mortgagee to retain po-isession of the land until 
payment of the mortgage money, and to receive tlie profits in lieu of interest. 
On the I7th April 1872, Fida Husain, Wahid un-nissa, Ata Husain and Jamal 
Husiin, gave a us ifrucfcuary mortgage of their 5 biswas share together with a 
moiety of the 87 bighas of sir-land to Sami-ud-din, Hidayat Ali, and Inayat AH. 
In the deed of rnortg^ige it was stated that half of tlie mortgage-money due bo 
the plaintiff on the mortgage of the 2nd August 1869, was due by the execut- 
ants, and that they accordingly left the same with the mortgagees in orddt 
that tliey might redeem. On the 20th November 1876, Himayat Elusain’s five 
biswas share with its sir-land was sold in the execution of a decree. The 
plaintiff, alleging that the mortgagees under the mottgage of the 17th April 
1872, and the purchasers under the execution-sale of the 20th November 
1876, had dispossessed him, and that his rnortg ige-debt had not been paid, 
sued to recover possession of the 87 bighas of 5ir-land by virtue of Ijia mort- 
gage-deed of the 2nd August 1869, 

The Court of First Instance gave him a decree for possessjon of the 87 
bighas. On appeal, the Lower Appellate Court held that tlie plaintiff was not 
entitled to ei'force his mortgage in respect of the share in the 87 bighas of 
land in suit of Fida Husain and Wahid-un nissa, because these persons were 
not parties to the mortgage-deed With regaid to the s/r-land appertaining to 
the 5 biswas share of Himayat Husain, the Lower Appellate Court held that 
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from IW2J the date of the execution-sale of the 20th November 1876, Himayat 
Husain became an ex-proprietary tenant of his 5zr-l»nd, and to give the plain- 
tiff possessjon of such land would be to enforce a transfer prohibited by Act 
XVIII of 1873 (N.-W, P. Rent Act). The 0"urt therefore modified the decree 
of thelBrsd Court, by dismissing the plaintiff's suit in respect to the shares in 
the 87 bighas of land claimed of Fida Husain, Wahid-un-nissa and Himayat 
Hussin. • 

'the plaintiff appealed to the High Court on the grounds (i) that Fida 
Husain and Wahid-un-nissa <vere estopped from disputing the plaintiff’s title 
as mortgagee to their shares of the mortgaged property ; (ii) that the mortgage 
to him was executed by Ata Hussin, Jamal Husain, and Himayat Husain for 
themselves and as agents of Fida Husain and Wahid-un-nissa, and (ni) that 
the share of Himayat Husain in the mortgaged property was still liable for 
the mortgage-debt. 

Mr. Amir-ud-din^ for the Appellant. 

Mr. J, Simeon^ for the Respondents. 

Mahmood, J. — I have been asked by my brother TYRRELL to deliver judg- 
ment in this case, which, in consequence of the course that has been taken by 
the learned counsel for the appellant and the learned pleader for the respond- 
ents, and also in consequence of the manner in which the Lower Appellate 
Court has interfered with the first Court’s decision, is not very simple. It is 
therefore advisable briefly to recapitulate the facts, to show what the re al 
questions are which we have to determine in second appeal. It appears that 
certain property, over 87 bighas of s/r-land, is situated in the village of certain 
-co-sharers. Among others, one Kazi Ahmad Husain held sir-land in propor- 
tion to hu 5 biswas share of the village, and Himayat Husain, who is said to 
have been related to Kazi Ahmed Husain, held in pr^port on to the oiherfi 
biswas share of the zamindari. Upon the death of Ahmad Hussain, 
the 5ir-land, to the extent of h s share, would devolve, according to 
the Muhammadan law, upon his sons Fida Husain, Aia Hu'-ain and 
Jamal Husain and his widow Wahid-un-nissa. The devolution would be in 
certain proportions which it is unnecessary to describe. It appears that on the 
2nd August 1869, Ata Husain, Jamal Husain, and Himayat [ 413 ] Husain, 
executed a deed of usufructuary mortgage in favour of the present plaintiff, 
Karamat Khan, and it has been found that they placed him m the entire posses- 
sion of the 87 bighas representing their sir in the village. It has been found 
that the mtjrtgagee was placed in lull possession of the whole area, and one 
difficulty in dealing with the case arises from the admitted fact tliat in that 
area were included the shares of Fida Husain and Wahid-un-nissa, whose 
rrnmes were not put to the mortgage-deed of the 2nd August 1869. On the 
17th April 1872, Fida Husain and Wahid-un-nissa joined with Ata Husain 
in executing a usufructuary mortgage in favour of three persons named Sami- 
ud-din, Hidayat Ali and Inayat Ali — Hidayat Ali being now represented by 
his daughter Ali-un-nissa and his sister Nasib-un-nissa. Another circumstance 
which should be mentioned is, that on the 20th November 1876, in the course 
of ce^'tain^ execution-proceedings, the zamindari rights of Himayat Husain, one 
of the mortgagors under the deed of the 2nd August 1869, were sold by 
auction and were purciiased by Wazir Khan, Amin-ud-din and Inayat Ali, 
who was onb of the mortgagees under the deed of the 17th Apiil 1872. 
It has been found that it was not until October 1879, that Jiaramat Khan, 
the plaintiff-appellant, who obtained possession as mortgagee under the deed 
of 1869, was djspossessed of the land by the various defendants upon various 
allegations of right aud repudiations of his rights under that deed. The . 
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object of the present suit is to recover possession of all thelands comprised in the 
mortgage of 1669, and the parties impleaded as defendants are the executants 
of that mortgage, also Fida Husain and Wahid-un-nissa, also the mortgagees 
under the deed of 1^72, also the purchasers of Himayab's rights at the auction- 
sale of the 20th November 1876. The suit has been resisted upon varioiis pleas 
which need not be described, except that Fida Husain and Wahid-un-nissa 
repudiated the mortgage on which the suit was brought, on the ground that they 
were nob parties to it, and it was nob binding on them. This plea related only to 
a bis WHS share of the 5^r-land which is in suit. , The other plea was that raised 
by H may at Husain, who admittedly was a party to the mortgage of 1869, and 
whose rights had been sold in the auction-sale of the 20th November 1876. 
The Subordinate Judge has decreed the whole suit, except certain money-claims, 
[414] regarding mesne profits, which are not now the subject of appeal, and 
in jeference to which no argument, has been addressed to us. The various 
defendants appealed to the District Judge, and he, in a judgment which went 
fully into the facts, ariived at a conclusion which, in my opinion, is unsound 
in law. First, with reference to the 2i biswas shareof the 52/-land which would 
be the share of Fida Husain and Wahid-un-ni8sa,he dismissed the claim on the 
ground that they were not parties to the mortgage of 1869. But it is clear from 
the findings ot the Courts below, that at the time when that document was 
executed, Fida Husain and Wahid-un-nissa weie aware olthe transaction which 
made Karamat Khan the mortgagee, under the deed, of the whole property. 
It is also clear that, knowing this, they allowed the possession of Ata Husain, 
Jamal Hu^ain and Himayat to appear as if covering the entire zaminoai i rights 
in the 10 biswas share of the sir. Under these circumstances this case appears to 
me to be one to which the equitable doctrine reproduced by s. 41 of the Transfer 
of Property Act applies. That section runs thus : — “ Where, with the consent, 
express or implied, of the persons interested in immoveable property, a person 
is the ostensible owner of such property, and transfers the same for considera- 
tion, the transfer shall not be voidable on the ground that the transferor was 
not authorized to make it : provided that the transferee, after taking reasonable 
care to ascertain that the transfeior had powt r to make the tr ansfer, has 
acted in good fail-h." This rule, which in principle is the same as that on which 
8. 116 of the Evidence Act is based, does no more than reproduce the dicta of 
the Privy Council in Ramcoomar Koondoo v. McQueen, 1 1 B.L, K., at p. 62, where 
their Lordships observed : — “ It is a principle of natural equity, which must be 
universally applicable, that, where one man allows an* ther to hold himself out 
as the owner of an estate, and a third person purchases it, for value, from the 
apparent owner in the belief that he is the real owner, the man who so all jws the 
other to hold himself out shall not be permitted to recover upon his secret title^ 
unless hecanoverthrow that of the purchaser by showing, eitherthat he had direct 
DOticOi or something that amounts to constructive notice, of the real ti le; or that 
there exist' d circumstances which ought to have put him upon an inquiry that, if 
t41S] prosecuted, would have led to a discovery of it.” Now the circumstancea 
of this case furnish grounds for the application of this doctrine, and, so far» 
there is fo»ce in the argument of Mr. Amir-nd dm for the appellant, that the 
action of Fida Husain and Wahid un-nissa, in allowing h's clients to obtain a 
mortgage of the whole 10 biswas share of sir, amounted to making 'the mort- 
gagee alter his position by the omission of these two persons, and that they 
cannot now turn round and say that at the time of the mortgage of 1869, the 
apparent parties to that transaction had no authority to mortgage the biswas*. 
But the case does not rest here : for only three years after the deed of 1^69 
these two persons, Fida Husain and Wahid-un-nissa, executed a mortgage, 
dated the 17th April 1872, in favour of strangers, a mortgage which, being 
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‘oaiifraotitiary, would clash with the rights of Karamat Khan under the mortgage 
of 1869. It is unnecessary to consider the exact terms of that mortgage, but 
it coDtained*a distinct statement by Fida Husain and Wahid-un*nissa that, 
althougk their names did, not appear in the mortgage of 1869, yet they had 
mortgaged to him through or in the names of Fida Husain's brothers and 
Wahid-un-nissa's sons — Ata Husain and Jamal Husain. This deed further 
represents the amount of the money due in respect of their share as a charge 
which was to be paid off by th^ second mortgagee. This admission, so solemn 
and deliberate, pot only shows that the second mortgagees of 1872 had notice 
of the prior mortgage of 1869, but is an admission, the best evidence in such 
oases, that the mortgage of 1869 was executed with the consent of Fida Husain 
and Wahid-un-nissa. It therefore appears that these two persons have no 
defence, either in law or eqtity, to the plaintiff's suit, with reference to their 
shares, and for the purpose of obviating the consequences of the lien of 1869. 

Then^ with reference to the 5 biswas share of zamindari rights in the sir, 
that is, of Himayat Husain, the question is what was the effect of the auction- 
sale of the 20th November 1876, in regard to the provisions of s. 7 of Act 
XVIII of 1873. That is to say, did Himayat, by reason of those provisions, 
acquire any right of the nature therein described so as to prevent Karamat 
Khan from getting physical possession of the land now in suit, in derogation 
of the occupancy-right? Mr. Amir-ud-din’ s argument at first struck [4163 
me as a plausible one. He contended that by the general rule of construction 
— nova constitutio futurts formam iviponere dehet, non prcateritis — statutory 
provisions have ordinarily no retrospective effect. This, I concede ; but the 
question is, does the rule apply to the present case ? The argument is that 
Karamat Khan's rights were acquired under the deed of 1869 ; that he got 
actual possession of the land ; and that, inasmuch as his rights originated in 
1869, they cannot be vitiated by the Kent Act of 1873. Another rule is that 
where rights are taken away or impaired, the Court must place as strict a con- 
struction as they are in the habit of applying to penal statutes. This rule is 
discussed at pp. 160-161 of Wilberforce's work on Statute Law and in Maxwell 
on the Interpretation of Statutes, pp. 257-258. It does not, however, apply to 
the present case. In India, since 1859, the Legislature has interfered in the 
interests of the agricultural population, by giving tenants the right of occupancy. 
In Lower Bengal this has been done recently even in a more extensive sense, 
but in these Provinces it was first effected by Act X of 1859, and this was 
afterwards replaced by the Kent Act of 3 873, which was in force when Hima^^at's 
proprietary rights in the zamindari mahal were sold. At that time there was 
noauch ex-proprietary right as is provided by s. 7 of that Act, and is maintained 
in the present Act (XII of 1881). Now it is a rule of interpretation that when 
the Legislature changes the law, the change itself is an indication of the inten- 
tions of the Legislature, and is an element in the construction to be placed 
upon the later statute (Wilberforce, p. 108). Applying this rule, and reading 
this section carefully, I am of opinion that the statute operates to a certain 
extent in derogation of the rights of Mr. Amir-^id-din' s clients under the deed 
of 1869, anH effects the advantages which he would otherwise derive thereunder. 
Section 7 is in the following terms : — Every person who may hereafter lose or 
part with his proprietary rights in any mahal shall have a right of occupancy 
in the land held by him as sir in such mahal at the date of such loss or 
parting, at a rent which shall be four annas in the rupee less than the pre- 
vailing rate payable by tenants- at- will for land of similar quality and with 
similar advantage!. Persons having such rights of occupancy shall be called 
* e3C-proprietary tenants/ and shall have all rights of occupancy CilTj 
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tenants.” It appears to me that the m^st important word in the section 
in connection with the present case is “ hereafter.” The statute was passed 
on tiie 22nd December 1873. The rights of Himayat were sold on the 20th 
November 1876, so there can be no doubt that Himayat, who had proprietary 
rights in the mahal in question, and held sir as such, did lose his proprietary 
rights, and therefore the case comes within the first portion of a. 7. The next 
important word is, “held,” which Mr. Amir-nd^din arguds denotes/ actual 
possession. A short time ago, in the case l^ulshi v. Eadha Kishan, Weekly 
Notes, 1886, p. 74, the present learned Chief Justice laid flown, with my 
concurrence, that the word “ held ” in this section must not be rigidly construed 
to refer to manual or physical holding, but land possessed and belonging to a 
person as his sir. I am glad to find that my brother TYRRELL approves of this 
interpretation. There can be no doubt that Himayat “ held ” the 6 biswas 
share of the sir. Then, the question is, what is the effect of this view of the 
law ? Although the mortgage of 1869 must not be so affected as to deprive the 
mortgagee of all his rights, yet by the terms of s. 7, and by reason of the sale 
of the 20th November 1876, the nature of his means of benefiting by the 
mortgage were necessarily changed. Neither the preamble nor s. 1 of the Act 
contains any saving clause which could justify the interpretation that all the 
conditions included in a usufructuary mortgage are to be exempted from the 
operation of the Act, or of s. 7 in particular, merely because the mortgage was 
a subsisting one. If we were so to hold, in some cases where usufructuary 
mortgagees are in possession, no such rights as are created by s. 7 could come 
into existence for sixty years. Moreover, such mortgages may possibly never 
be redeemed ; and if the fact that a mortgage, such as that of 1869 in the present 
case, is subsisting, were sufficient to prevent the operation of the statute, the 
result would he that the object aimed at by the Legislature would be defeated 
in respect of all sir -lands situate in villages which may at that time be in the 
hands of mortgagees. Such could not have been the intention of the Legislature, 
and I may add that the interpretation which I have placed is supported by the 
construction of similar phrases in English statutes, of which illustrations are 
given by Mr. Wilber- [418] force at p. 165 of his work. In the result, I hold 
that Fida Husain and Wahid un-nissa did mortgage their rights, or rather 
rendered their rights subject to the deed of 18G9. Secondly, Himayat, by the 
operation of s. 7 of the Rent Act, became an ex- 2 :)ropriotary tenant of the land 
belonging to him at the time of the sale of the 20th November 1876. Under 
these circumstances, the possession must be given to the plaintiff-mortgagee 
under the deed of 1869 of such rights as Himayat had at the time of the mort- 
gage, subject to Himayat's right as an ex-proprietary tenant. So far as the 
purchasers of Himayat’s share, under the sale of 20th November 1876, «are 
concerned, their rights are of course subject to the mortgage of 1869. Again, 
the rights of the mortgagees under the deed of 17th April 1872, fall under the 
I'ule of the law of mortgage, which constitutes the essence of the rule of 
priority, and which has been best enunciated in s. 48 of the Transfer of Property 
Act. Here the mortgage of 1869, and that of 1872, being both usufructuary, 
the latter must give way to the incidents of the former. I would give effect to 
these views in the decree of this Court, The first Court gave a dedree for pos- 
session without qualification as to the statutory rights of Himayat. The Lower 
Appellate Court modified the decree, I am of opinion that tba decree of this 
Court should be that the appeal succeeds in part, the Lower Appellate Court's 
decree being reversed, and that of the first Court being restored, with this 
qualification, that the possession which the plaintiff will get under this decree 
will be subject to such ex-proprietary tenant rights as Himayat may have had 
in his portion of the sir-land. With reference'to costs, we propose to exercise 
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tbe discretionary power given to ns by s. 220 of the Civil Procedure Code by 
apportioning the costs as follows: — The plaintiff will recover his costs in all 
Courts as against Fida Husain and Wahid-un-nissa to the extent of his claim 
against them. The decree as to costs in reference to the other defendants will 
be the same. As regards Himayat Husain, he and the plaintilf will respectively 
bear their own coats in all Courts, and, with reference to the costs of the other 
defendants, they ^ill bear their own costs to the extent of their shares. 

Tyrrellf J. — I agree that ^lusammat Wahid-un-nissa and her son Fida 
Husain, by theii; acts and omissions in 1869, as well as [419] by their express 
admissions in 1872, have furnished sufficient grounds to justify the first Court’s 
finding that they made themselves liable to the appellant in respect of the 
obligations and liabilities created by the persons who executed the mortgage 
to the appellant of 1869. 

And, as to the question of the retrospective application of the rule of s. 7 
of Act XVIII of 1873, I doubt if it be really involved in this case. Himayat 
Husain mortgaged his sir in 1869, and in 1876, his sir rights and interests, 
as such, went out of existence under the operation of the law of 1873 and 
assumed a different character. Over that tenure in its altered character the 
appellant still has his mortgage charge, but he has not, in the existing state of 
the law, a right to physical possession of the actual land, which was formerly 
Himayat Husain’s sir, but is now his occupancy tenure. 

Subject to this new right of Himayat Husain, the appellant retains his 
mortgage charge of 1869 over the zamindari interests in this portion of the 
land acquired by Himayat Husain’s vendee. But as the present claim of the 
appellant is for possession only, it is unnecessary to go further into this aspect 
of the question. 


NOTES. 

[See also (1902) 24 All., 538.] 
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The 14th May, IS86. 

Present : 

Mr. Justice Oldfield and Mk. Justice Mahmood. 

Jokhu Ram and others Judgment-debtors 

versus 

Ram Din and another Decree-holders.’^ 

Execution of decree — Civil Procedure Code, s. 2SC^Twelve years' old decree-- 
Statute, construction of — General words — Retrospective effect. 

The holder of a decree bearing date the 15th June 1872, applied for execution thereof, 
on the 9th February 1885, the previous application being dated the 27th November 1883. 

Meld, that the application for execution was not barred by s. 230 of the Civil Procedure 
Ood4. Musharraf Begam^. Qkalib Aliy I. L. B., 6 All., 189, fol lowed. Goluck Chandra 

* Second Appeal No. 23 of 1886, from an order of B. J. Leeds, Esq., District Judge of 
Gorakhpur, dated the* 16th February 1886, reversing an order of Shah Ahmad-ullah Khan, 
BhlSdtahcCate Julifge bf Gbrakhjrfur, dat^d the 11th August 1885. 
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Mptss V. Barapriah DM^ I. L. 1^2 CaL, 559 ; Bhawani Bob v. Danlat Bam, I. L. B«, ^ 
AIL, 388, and Sreenath Qooho ▼. Yusoof Khan^ I. L. B., 7 CaL, 566, referred to. Tufail 
Ahmad v. Sadhu Saran Singhs Weekly Notes, 1885, p. 193, discussed and dissented from by 
MAHMOOD, J. 

[4203 HAHMOOD, J. — The rule of construction being tbat a limited mining can 
only be given to general words in a statute where the statute itself justifies such limitation 
the words “ any decree’* in the proviso to s. 230 of the Civil Procedu’^e Code mifc'^t not bi 
construed as confined to such decrees as would be barred on the date of the Code coming into 
force, inasmuch as no reason for so restricting the meaning of those words can be found in 
the Code or is suggested by the legislative policy upon which clauses such as the proviso in 
question are based. This policy is to prevent a sudden disturbance of existing rights in 
consequence of new legislation ; but it is beyond its object and scope to revive rights or 
remedies which have already expired before tho new Act comes into operation, and although 
the Legislature may revive such rights or remedies, it can only do so by express words to 
that efiect. 

The decree of which execution was sought in this case was a decree for money 
bearing date the 15th June 1872. The decree-holder applied for execution on 
the 9th February 1885, the previous application being dated the 27th Novem- 
ber 1883. The Court of First Instance held, relying on Tufail Ahmad v. 
Sadho Saran Singh, Weekly Notes, 1885, p. 193, that the application was 
barred by limitation, under the provisions of s. 230 of the Civil Procedure 
Code, 1882. On appeal by the decree- holders the Lower Appellate Court held, 
with reference to Musharraf Begam v. Ghalib Ali, I. L. B., 6 All., 189, that the 
application, being the first which had been made under s. 230 of the Civil 
Procedure Code, 1882, after the decree became twelve years old, was within 
time. The Court refused to follow Tafail Ahmad v. Sadho Saran Singh, I. 
Ik B., 6 AIL, 189, as that case was, in its opinion, opposed to Musharraf Begam 
V. Ghalib Ali, Weekly Notes, 1885, p. 193, which was a decision of the Full 
Bench. 

The iudgment-debtors appealed to the High Court. 

Mr. C. fl. Hill and Munshi Hanuman Prasad, for the Appellants. 

Babu Jogindro Nath Chaudhri, for the Bespondents. 

Oldfield, J. — This is an appeal against the order of the Lower AppeUate 
Court granting an application to execute a decree dated the 15th June 1872. 
Applications for executing the decree had been made and granted at numerous 
dates down to that dated the 27th November 1883, and the application of the 
9fch February 1885, which is the subject of this appeal. 

[ 421 ] The Lower Appellate Court has held, following the Full Bench 
decision of this Court — Musharraf Begam v. Ghalib Ali, I. L. E., 6 AIL, 189 — 
that this lash application is not barred by s. 230 of the Civil Procedure Code. 

It is clear that the present application of the 9th February 1885, was made 
after the expiry of twelve years from the date of the decree, and after twelve 
years from all the dates mentioned in s. 230. The last paragraph of this 
section, giving it the interpretation of the Full Bench ruling referred to, can* 
not be a bar to the application, because it was made within thfi three years 
from the coming into operation of the present Code; and though the application 
would be barred by s. 230 of Act X of 1877, yet tbat section, under the Full 
Bench ruling, is not applicable. Under these circumstances the order of the 
Lower Appellate Court must be upheld, and this appeal, as well as Nos. 22« 
and 25 of 1836, must be dismissed with costs. 

VahmaDd, J. — I have arrived at the same conoliision as my brother 
OL0F1 BIiL> aud sitting ber^ as a Ihvision Benoh of the Court, ^K^bavano 
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alternative but to follow the decision of the majority of the Judges in the Full 
Bench case of Musharraf Begam v. Ghahb Ali, I. L. R., 6 All., 189. I was not 
a party to that ruling, and I should probably lind it difficult to agree with the 
prevailing opinion in that case, for I have long entertained views which are in 
accord with those expressed by my brother Oldfield in his dissentient judg- 
ment in that case. Those views have since been unhesitatingly accepted by a 
DiWsion Bench of the Calcutta High Court in Goluck Chandra Mytee v. Hara- 
priah Debi, I. L. R., 12 Cal., 659 ; but, as I said before, I am not at liberty to 
form my own opinion upofi the matter on account of the opinion of the 
majority in* the Full Bench case. Soon after that ruling, however, I had 
occasion in Bhawani Das v. Daulat Bam, I. L. R., 6 All., 388, to draw a 
distinction between the Full Bench ruling and cases in which the decree had 
already become barred, and as such, incapable of execution, before the Civil 
Procedure Code of 1882 became law. That ruling has since been followed in 
many oases. That ruling, however, does not apply to this case, because the 
decree here had not become [422] incapable of execution before the present 
Civil Procedure Code. 

The decree with which we are concerned was passed on the 16th June 
1872, and calculating twelve years from that date, it was alive when the 
present Civil Procedure Code came into operation. After numerous executions, 
^ en application for execution was made on the 27th November 1883, which 
was granted under the present Code, and the present application was made on 
the 9th February 1885, that is, more than twelve years after the decree, 
but within three years of the passing of the present Code. The question then 
is, whether, under such circumstances, the execution of the decree is barred ; 
and the question must be answered in the negative with reference to the Full 
Bench ruling above cited. The exact effect of that ruling is twofold : — 

Firsi — that the phrase “ the law in force immediately before the passing 
of this Code in the proviso to s. 230 of the present Code does not include the 
limitation provisions of s. 230 of the Civil Procedure Code of 1877. 

Secondly — that the holder of a decree which was not more than twelve 
years old when the present Code was passed is entitled, under the proviso, to 
have, after the decree has become older than twelve years, “ one opportunity, 
and only one, to execute it, whether he succeeds in obtaining satisfaction of it 
or not.” 

For this second point the learned Judges of the majority of the Full 
Bench relied upon the ruling of the Calcutta High Court in Sreenath Gooho v. 
Yusoof Khan, I. L. R., 7 Cal., 556, and I understand the efifect of this to be 
that execution of a decree older than twelve years can be “ granted ” only 
t>noe under the proviso to s. 230 of the present Code. 

Now, I need say nothing as to whether, speaking for myself, J am pre- 
pared to accept either of these conclusions, for, as I said before, it is my duty 
to apply them to the present case. Then what we have here is that the decree of 
the 15th June 1872, was less than twelve years old when the present Code came 
into operation, and it became twelve years old on the 15th June 1884, and is 
not affqcted by the twelve years’ rule contained in s. 230 [423] of the 
Code of 1877. Then the present application for execution, being dated the 
9tb February 1885, is the first application made after the decree became 
older than twelve years, and must be entertained as the only opportunity to 
execute his decree, which must be allowed to the decree-holder, within the 
second conclusion of the Full Bench ruling as already indicated by me. 

I should have ended my observations here but for the circumstance that a 
case has cit'dd by the learned ]pleader for the appelant as favouring hie 
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contention, and it does support his contention. It is the case of Tufail Ahmad 
V. Sadhu Saran Singhs Weekly Notes, 1885, p. 193, which, I frankly confers, 
has caused me no small amount of surprise. In that case P£THBAaM,,C.Jm laid 
down a rule of law which is in conflict not only with the Full Bench rulipg in 
Musharraf Begam* s Case, I. L. B., 6 All., 189, and my i^uling in Bhawani Das^ 
I. L. B., 6 All., 388, but also with some of the most important rules of inter- 
pretation which have always been adopted by the Courts of Justice, whether 
in England or in India. A profound respect for so learned and eminent*" an 
authority forces me to examine carefully this rhling, in order to ascertain 
whether I can possibly adopt the ratio docidendt upon which it proceeded. 
The learned Chief Justice in that case observed : — 

It appears that the decree sought to be executed was passed on the 15th 
September 1870, and the present application for execution was made on the 
14th March 1884. Prom these figures it is clear that the application for 
execution was made after the expiration of twelve years from the date of the 
decree. Now s. 230 of the Civil Procedure Code provides that no application 
for execution of the decree shall be granted after the expiration of twelve years 
from the date of the decree. The present application would be barred by 
s. 230, unless it came within the proviso to that section. That proviso is to the 
effect that, ‘ notwithstanding anything herein contained, proceedings may be 
taken to enforce any decree within three years after the passing of this Code, 
unless when the period prescribed for taking such proceedings by the law in 
force immediately before the passing of the Code shall have expired before the 
completion of the said three years.’ Now the [ 424 ] meaning of this rule is 
that inasmuch as it would be a hardship that a decree which was capable of 
execution should, by the operation of the twelve years’ rule, become incapable 
of execution on the passing of the Code, a further period of three years was 
allowed to enable the decree-holder to execute the decree.” 

So far I concur with the learned Chief Justice ; but then he goes on to 
say what seems to me inconsistent with the passage which I have already 
quoted from his judgment. He goes on to say : — “ This proviso applies to 
those decrees which would be barred on the date of the Code coming into force, 
and does not apply to those decrees which were not barred by the twelve 
years’ rule when the Code came into force, by reason of the fact that the 
period of twelve years had not expired from the date mentioned in s, 230. 
Now the Code came into force in June 1882, and the decree-holder could have 
availed himself of the three months up to September 1882, when the twelve 
years expired. Under these circumstances the proviso is inapplicable, and the 
execution of the decree is barred by limitation. The Full Bench ruling brought 
to our notice is not applicable to the poirxt which arises in this appeal.” . 

Now, I am anxious to see what this passage actually enunciates. It may 
be summarized thus : — 

jPirst—that the proviso to s. 230 is confined to decrees which would be 
barred by the twelve years’ rule “ on the date of the Code coming into force ; 
that is, on the 1st June 1882 {vide s. 1 of the Code) ; 

Secondly — that the proviso does not apply to, or benefit, decree^ which 
would be not so barred ; 

Thirdly — that in the case of the latter class of the decrees, all the period 
that they would be entitled to for execution, is the remaining portion of the 
twelve years upon the Code coming into force ; 

Fourthly — that by the application of these rules in the case before the 
learned Chief Justice, the decree-holder was entitled to only- three months 
after the Code came into force ; and 
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[428] Fifthly — that the case before him was disfcfnguishahle from the Full 
Bench ruling of this Court in Musharraf Begam v. Ghahb Ali, I. L. R., 6 

All., 189. " 

5fow, if this enursiciation of the law is sound, there can be no doubt 
whatever that the appellant in this case must succeed ; because, with re- 
ference to the> first two points of the ruling of Petheram, C. J., the proviso 
to s,"230 would not benefit the decree, it being less than twelve years old when 
the Code came into force ; and with reference to the third and fourth points of 
that ruling, the respondent here could execute his decree only up to the 15th 
June 1884, when it became twelve years old ; and it would therefore follow 
that the execution sought to be obtained on the 9th February 1885, would be 
barred by the twelve yearq* rule. But I respectfully think that all the various 
points laid down in that ruling are erroneous and opposed to all that has 
ever been ruled as to the meaning of s. 230 of the Code. I know that this 
is a. strong statement to make in respect of the judgment of so distin- 
guished a legal authority as Petheram, C. J., and the deference due to him 
from the Court of which he was till lately the Chief Justice requires that I 
should, with due respect, explain my reasons more fully than would otherwise 
be necessary. I will therefore take each of the points ruled by PETHERAM. 
C.J., in the order in which he ruled them, and in which I have stated them. 

Taking the first and second points then, I have to ask what reason is 
there for holding that the phrase “ nw?/ ” which occurs in the proviso 
to s. 230 of the Code is limited to decrees older than twelve years, and does 
not include decrees less than twelve years’ old ? The expression is, as I 
understand the English phrase, a general one, and to use the words of 
Mr. Wilberforce in his excellent work on Statute Law (p. 172), '* it is clear that 
a limited meaning can only be given to general words, where the Act itself, or 
the legitimate methods of interpreting it, show that such w^^as the intention of 
the Legislature.” Again, Sir WILLIAM Grant says in Beckford v. Wade, 17 
Ves., at p. 91 : — “General words in a statute must receive a general construction, 
unless you can find in the statute itself some ground for limiting and res- 
training their meaning by reasonable construction, and not by arbitrary 
[« 28 ] addition or retrenchment.” Again, we have the dictum of Lord Chief 
Justice COCKBURN in Twy cross v. Grant, L. R., 2 C. P. D., at pp. 530, 531 : — 
“ I take it to be a sound canon of construction in the application of a statutory 
enactment that full effect should be given to general terms, unless from the 
context, or other provisions of the statute, a limitation on the geneal language 
must necessarily be implied, more especially when had such a limitation been 
intended it might reasonably have been expected to be expressed.” And further 
authority upon the same point which Mr. Wilberforce quotes is the judgment of 
Williams, J., in Garland v. Carlisle, 4 Cl. and Fin., at p. 726, where the learned 
Judge observes : — " When the w^ords of the Act are general and comprehensive 
and the object clear, nothing short of gross and manifest inconsistency wuth 
that object, or plain and palpable injustice which must inevitably ensue from 
such a construction, can authorize Courts of Law in giving a more confined 
and limited meaning to such general expressions than they ordinarily and 
naturally import and bear. What else is restraining by inference or varying by 
interpretation but to a certain extent recasting and remodelling the statute, or, 
in other words, invading the province of the Legislature itself ?” 

Such, then, being the undoubted rule of construction, there must be some 
reason to be found in the Code itself which would justify limiting the general 
expression “ an^ decree ” only to “ those decrees which would be barred on 
the date of the OodQ coming into force” PETHERAM, C. J., in so restricting the 
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meaning of the general phrase, has not stated any reasons, and speaking for 
myself, I fail to discover any in the Code. On the contrary, the legislative policy, 
upon which clauses such as the proviso to s. 230 are based, suggests no such 
restriction* “ If the Legislature of a State should pass an Act by which a 
past right of action shall be barred, and without any allowance of time for the 
institution thereof it would be difficult to reconcile such an Act with 

the express constitutional provisions in favour of the rights of private property. 
So if in a State, where six years, for instance, may be pleaded in bar to an action 
of assumpstt, a law should be passed declaring that contracts already in existence, 
and not barred by the statute, should be construed to be within it, such law, with* 

[ 427 ] out doubt, would be deemed unconstitutional " [Angell on Limitation, 
(4th ed.) p 17J . No wise Legislature ignores these fundamental principles of 
legislation, and we have in India another illustration of their application in 
the saving-clause in s. 2 of the Limitation Act (XV of 1877), in regard to suits 
for which the period prescribed by the Act is shorter than that prescribed by 
the superseded Limitation Act, 1871. Now, it is perfectly clear from the very 
nature of such saving-clauses, that the object of the Legislature is to prevent 
a sudden disturbance of existing rights in consequence of the new legislation, 
and to achieve that object the Legislature, in altering the law, allows a period 
of grace within which existing rights may bo enforced without being affected 
by the new law In other words, during the period of grace so allowed, the 
operation of the new law is suspended, so far as it would operate in derogation 
of existing rights, and the law having given due notice of the change, expects 
those whose rights would be adversely affected to enforce those rights before 
the period of grace expires. But it is necessarily beyond the object and scope 
of such saving-clauses to revive rights or remedies which have already expired 
and become defunct before the new Act comes into operation. That the 
Legislature may so revive rights and remedies is undoubtedly true, but the 
general rule is contained in the maxim of construction : Nova constitutio 
futuris formam imponere debet, non prceteritis, and an equally well-recognised 
rule of construction requires express words in statutes before they can be 
construed as taking away existing rights, or reviving those which have already 
expired before the new enactment comes into operation. No such express 
words exist in the proviso to s. 230 as would have the effect of reviving barred 
decrees, and it was upon this principle that my ruling in Bhawant Das v. 
DaulatBam, I. L. R., 6 All., 388, proceeded. The ruling of Petheram, 0. J., 
however, lays down the very opposite doctrine, because, according to him, the 
“ proviso benefits only such decrees as would be barred on the date of the 
Code coming into force, and does not apply to those decrees which were not 
barred by the twelve years' rule when the Code came into force, and which 
could have been executed on the Code coming into force by reason of the 
fact that the period of twelve years had not expired from the date men- 

[ 428 ] tioned in s. 230.” This amounts to saying that decrees which were already 
barred under the Code of 1877 were revived by the new Code — a conclusion 
which, in the absence of express words in the Code, I am unable to accept, 

I now proceed to consider whether I can accept what 1 have enumerated 
as the third and fourth points of the learned Chief Justice's ruling. Now, I 
must observe, in the first place, that the Full Bench ruling ofithis Court itt 
Musharraf Begam v. Ghalib Ali, I. L, R., 6 AIL, 189, which the learned Chief 
Justice was bound to follow as much as I am, leaves us no room for holding 
that the phrase “law in force immediately before the passing of this Code 
had any reference to the limitation provisions of s. 230 of the Code of 1877, 
which provided, for the first time in the Indian law, a period of twelve years as 
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the duration for execution of decrees. This being so, I entirely fail to understand 
how any decrees coming within the purview of the proviso could be restricted 
to twelve years from this date, if the twelve years expired before the completion 
of the three years’ grace ^owed by the proviso. But, as I have already said, 
the view of the learned Chief Justice was, that the proviso applied only to 
decrees older than twelve years ; and inasmuch as the decree before him — 
to use •his own words — was one of** those decrees which were not barred 
by the twelve years’ rule vthen the Code came into force,’' he held, 
in logical consistency with this view, that the decree before him could be 
executed only during the three months intervening between the date “ when 
the Code came into force” and the date “ when the twelve years expired,” 
But I confess I find it difficult to understand how these thrre months allowed 
in the case can be reconciled with the three years to which the learned Chief 
Justice referred in an earlier part of the judgment, when he said: — “That 
inasmuch as it would be a hardship that a decree which was capable 
of execution should, by the operation of the twelve years’ rule, become 
incapable of execution on the passing of the Code, a furtljer period of 
three years was allowed to enable the decree-holder to execute the 
decree.” Indeed, the only way to reconcile the various portions of 
the learned Chief Justice’s judgment seems to he to say that he held 
that^ whilst a decree, which would be barred by the twelve years’ rule on the 
[429] passing of the Code, would have the benefit of the proviso to s. 230, and 
would thus be entitled to a furtlier period of full three years for the purposes of 
execution, a decree which, on that date, was eleven years, eleven months, and 
twenty-nine days old, would be allowed only one day for execution. [ have 
put the matter in this strong light because such, indeed, is the effect of the 
ruling which I am now considering. How the learned Chief Justice distin- 
guished the case before him from the Full Bench ruling of this Court is a matter 
upon which his judgment is totally silent, and, speaking for myself, I am 
wholly unable to see any distinction. And this is all 1 wish to say upon what 
I have enumerated as the fifth point of^the learned Chief Justice’s judgment. 

But I must add that I have regarded it as my duty to consider the ruling 
in Tufail Ahmad v. Sadhu Saraii Singh, Weekly Notes, 1885, p. 193, not only 
out of the deference which is due by this Court to its late learned Chief Justice, 
but also because, if I had felt disposed to follow that ruling, I should have 
asked my learned brother Oldfield to allow this case to go before the Full 
Bench. But, for the reasons which I have already stated, I respectfully decline 
to regard the ruling either as sound law in itself or as consistent with the 
Full Bench ruling which we are bound to follow. My order then is the same 
asAhat of my brother OlDPIKLD. 

Appeal dismissed. 


NOTES. 

[ also <1886) 8 All., 536 at 538.] 
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The 20th May, 1886, 

Present : 

Mr. Justice Straight. Ofpg. Chief Justice and 
Mr. Justice Mahmood. 

Sachit and another .Defendants 

versus 

Budhua Kuar Plaintiff.*^ 

Hindu widow — Decree against widow — Fraud — Reversioner . 

Upon the death of R, a Hindu, who was separate from hio brother S, his widow G 
became lifc-tenant of his estate, and his daughter B became entitled to succeed after G’s 
death. In 188:^, a suit was brought by S and G against V, to recover the value of a branch 
of a mangoe tree wrongfully taken by the defendant, and for maintenance of possession over 
the grove in which the tree waa situate. The suit was dismissed, and it was decided that B 
was not the owner of the grove, nor was O the owner. In 1885 B brought a suit against G, 
Sy V and A, to whom F had sold some of tho trees, claiming a declaration of her right and 
possession of the grove, upon the allegation that the proceedings of 1882 were carried on in 
[4801 collusion between S and G on the one hand and V on the other, for the purpose of 
improperly preventing her from asserting her rights. 

Held, that if the suit of 1882 was a genuine suit and was properly contested by the then 
plaintiffs, though S might have been improperly joined as plaintiff any decision then passed 
against Q would bo binding upon the present plaintiff, and estop her again litigating 
questions which were then decided. 

Held, also, that if the plaintiff’s specific allegation of fraud and collusion in the proceed- 
ings of 1882 were established, and even if the decree of 1882 did dispose of the question 
now sought to be reopened, the decision in that suit would not be binding on the plaintiff 
under the circumstances. 

Held, also, that if it should turn out that there was fraud and collusion in the proceedings 
of 1882, and an attempt to interfere with the plaintiff’s rigiit as reversioner to the grove on 
the death of her mother, she would be entitled in the present suit to claim not only a decla- 
ration of her right, but also to have the grove reduced into the possesnon of the life-tenant ; 
and that such relief could be given upon this form of plaint. 

Katama Natchiar's Case, 9 Moo. I. A., 543 ; Adi Deo Narain Singh v. Dukharan Singh^ 
I. L. R., 6 All., 532, and Sant Kumar v. Deo Saran^ ante, p. 366, referred to. 

The plaintiff in this case was the daughter of one Ramphal Pande, 
deceased, and his wife Gulabi Kuar. She alleged in her plaint that her father 
always lived separately from his brother Salik Ram ; that he died about seven 
years belore the institution of the suit, and on his death Gulabi Kuar came 
into possession of his property ; that Ramphal owned and possessed a certain 
grove of mangoe trees with which Salik Ram and one Sachit had no concern, 
that the plaintiff’s mother and Salik Ram, having colluded with Sachit, 
brought a suit against the latter for the grove and caused a decision tb be passed 
against themselves, in default of prosecution, on the strength of which Sachit 
had wrongfully taken possession o£ tbe grove in July 1882 ; that Sachit had 
sold some trees to one Ramphal Kuar ; that the plaintiff was heir to 
Ramphal Pande and, as Gulabi Kuar was not in possession of the grove, was 

^Second Appeal No. 1698 of 18«6, from a decree of Rai Raghunath Bahai, Subordinate 
Judge of Azamgarh, dated tho 20th June 1885, reversing a decree of ^unehi Sheo Sabai, 
Second Mun'^f of the city of Gorakhpur, dated the Xlth January 1885. 
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entitled to possession thereof ; and that her cause of action arose in June 1883, 
when she became aware of what had happened. On these allegations she 
claimed a declaration of her right and possession of the grove, making Gulabi 
Kuar, Ram, Sachit and Ramphal Kuar defendants to the suit. 

The defendants Sachit and Ramphal Kuar defended the suiton the ground 
that the grove belonged to Sachit and not to Ram- [431]phal Pande, and on 
the gV^nd tha! the question whether it belonged to Sachit or Ramphal 
Pande had become res )udica{a by reason of the decision passed against the 
plaintitl's motl^er in the suit referred to in the plaint. 

It appeared that that suit was brought by Gulabi Kuar and Salik Ram 
against Sachit, and the claim was to recover the value of a branch of a mangoe 
tree wrongfully taken by Sachit and for maintenance of possession over the 
grove. That suit was dishaissed by the Court of First Instance on the 
8th February 1882, and the decree was affirmed by the Appellate Court on the 
8th July 1882. It was decided in that suit that the plaintiff’s father was not 
the owner of the grove, nor was Gulabi Kuar the owner. 

The Court of First Instance held that the plaintiff’s suit was barred by 
the decision in the former suit. On appeal by the plaintiff the Low’er 
Appellate Court held that the suit was not barred by that decision, on the 
ground apparently that the same had not been fairly obtained ngainst Gulabi 
-Kuar the plaintill’s mother ; and, finding that the grove belonged to Ramphal 
Pande, gave the plaintiff a decree declaring her right, but refusing to give 
possession on the ground that the plaintiff ’s mother was still alive. 

The defendants Sachit and Ramphal Kuar appealed to the High Court on 
the ground (i) that the suit was barred by s. 13 of the Civil Procedure Code ; 
(ii) that the plaintiff' was bound by the acts of her mother and could not 
question the same ; and (iii) that the plaintiff’s claim for a declaratory decree 
while her mother was alive was not maintainable, and the decree given her 
was bad. 

Mr. J. E. Iloivard and Lala Lalta Prasad, for the Appellants. 

Shah Asad Ah, for the Respondent. 

Straight, Offg. C.J .--This is an appeal preferred by the defendant Sachit 
under the following circumstances: — The suit was brought by the plaintiff- 
respondent to recover possession of a grove from the defendant by a declara- 
tion of the plaintiff’s title as reversioner, on the allegation that Sachit had 
made a sale of certain trees to the second defendant Ramphal Kuar. The 
plaintiff was the daughter of one Ramphal Pande, who died seven years ago, 
leaving a widow, Gulabi Kuar, a brother, Salik, and a daughter, [432] who is 
the plaintiff’ in this case. Ramphal was separate from his brother Salik, and 
his estate therefore was inherited, first, by his wddow Gulabi Kuar, who 
became life-tenant, and the plaintiff is entitled to succt^ed to the estate upon her 
mother’s death. In 1882 a suit was brought by Salik and Gulabi Kuar against 
Sachit for declaration of right and possession of the grove to which the present 
suit relates, and apparently after contest, the suit was decreed in favour of 
Sachit, and the claim of Salik and Gulabi Kuar was dismissed. If that was 
a genuine suit and was properly contested by the then plaintiffs, though Salik 
may have been improperly joined as plaintiff, still any decision then passed 
against Galabj Kuar would be binding upon the present plaintiff, and estop her 
again litigating questions whicli were then decided. The authority for this 
view is the case of Katama Natchiar, 9 Moo. I. A., 54.3, and the portion of the 
judgment in that case to which I more particularly refer, will be found at 
page 608 of the report. The same principle was also recognized by myself in 
Adi Deo Narain Singh v. Dukharan Singh, I. L, R., 5 All., 532. The plaintiff 
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now oomea into Court impeaching a transfer of certain trees by ^aobit to the 
other defendant, Musanoimat Bamphal Kuar, and is met by Saohit with the plea 
that the question of proprietary title to the grove has already beet^ determined 
by tbo suit of 1882 against Gulabi Kuar, the decision of which is binding upon 
the plaintiff and she cannot re-open it now. The Mhnsif was of opinion that 
this plea was good. The Subordinate Judge took a contrary view, But it 
appears to me that in doing so he has stated very inadequate grounds for his 
conclusions, and has also lost sight of the real nature of the plaintiff’s claim 
and the language of the plaint. He has apparently not noticed the most 
essential point in the plaint, namely, that the plaintiff alleges that the pro- 
ceedings of 1882 were fraud ulent and c Elusive, and were got up between Salik 
and Gulabi on the one hand and Sachit on the other, and carried on for the 
purpose of improperh preventing the plaintiff froii> asserting her rights. This 
is a specific allegation of fraud and collusion , and if it is established, and even 
if the decree of 1882 did dispose of the question now sought to be re-opened, 
the decision in that suit would not be binding on the present plaintiff under 
the circumstan-[433] ces I have tnentioned. This being so, it appears to mo 
that the Judge has not tri^d the two main issues, which must be clearly 
detei mined before it is possible for us to dispose of this appeal Before remanding 
these issues to the lower Oouit under s. 566 of the Civil Procedure Code, T may 
observe that, in my opinion, the principle which I enunciated in the case of Adt 
Deo Naram Singh v. Dukharan Snigh^ I. L R., 5 All., 532, should be applied to 
the piesent claim , and if it should turn out that there was fraud and collusion in 
the proceedings of 1882, and an attempt to interfeie with the plaintiff’s right as 
reversionoi to tbo grove on the death of her mother, she will be entitled in this 
suit to claim, not only a declaration of her right, hut also to have the grove 
reduced into the possession of the life tenant It appears to me that we are 
competent to give such relief upon this form of plaint. I would therefore 
remand the following issues for determination by the Lower Appellate Court 
under s. 566 of the Code 

J Did the suit of 1882 finally determine the question of the proprietary 
title to the grove now in suit between Gulabi Kuar and the present defendant 
Sachit 

2. Was sucli suit d genuine and hoiia fide proceeding, contested and 
litigated honestly fioin beginning to end? 

The findings, when recorded, will bo returned to this Court, with ten days 
allowed for objections from a date to be fixed by the Registrar. 

Mahmood, J. I am ol the same opinion. It appears to me that the case 
cannot be disposed of finalh without ascertaining the two points which the 
learned Chief Justice has lust formulated. The main point would be the c5n- 
duef of (iulahi Kuar in the litigation ol 1882, and whether her action was 
induced hy collusion or other fraudulent motives, or by undue influence, the 
result would he the same. As regards the rule applicable to cases of this kind, 

I may refer to the judgment in Sant Kumar v. Deo Saran, ante, p. 365, in which 
the ruling of the Privy Council, to which the learned Chief Justice has referred, 
was applied. I also agree with what the learned Chief Justice jias said in 
reference to the natuie of the plaint in this case 


NOTES 

[ Ber the notes to 8 All , 36A mpra ] 
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t484] The 1st June, 1886. 

Vebsent : 

«Mb. Justice Oldfield and Mb. Justice Ttebbll. 


» 

Muhammad Hasan Plaintifl 

• • versus 

Munna Lai and another Defendants/ 


Pre-emption — Waiib-ul-arz — Evidence of contract and custom — Act XIX 
of 1878 {E.-W. P. Land Revenue Act), s. 91 — Regulation VTI 
eof 1822, s. 9, cL {i). 

The wanb-ul-arz of a village is a document of a public character, prepared with all publi' 
city, and must be considered as primd facte evidence of the existence of any custom which it 
records. Its record of the existence of a custom of pre-emption is sufficiently strong evi- 
dence to cast on those denying the custom the burden of proof ; and in the same manner, 
when it records a contract of pre-emption between the shareholders, thi^rc is a presumption 
that it is binding on the share-holders. Looking to the public character of the document, 
and the way it is prepared, and that all sbaroholdors, whether signing it or not, must be 
presumed to havo asbcnl 1 to its terms, the inforonoes to be deduced from it cannot be 
disregarded except when they are rebutted by evidence of an opposite character. 

A suit to enforce the right of pre-emption, which was based on contract and custom, 
as evidenced by the wajtb-ul-arz of a village, was dismissed by the lower Courts on the ground 
that any contract which might be founded on the w a jib ‘Ul-are was not binding on the vendor 
defendant, as that document did not bear his signature, and the Lower Appellate Court 
attached no weight to the wajib-nl-nrz as proof of the custom of pre-emption, because it was 
drawn up when Regulation VIT of 1822 was in force, and at that time there was no legal 
presumption of its accuracy. The claim was dismissed on the ground that the plaintiff's 
evidence did not prove the existence of a custom of pre-emption in the village. 

Held, that the Lower Appellate Coupt had erred in dealing with the evidence, and that 
although this particular wa^ made before Act XIX of 1873 came into force, yet 

the weight which should attach to its entries, both as proof of the contract as well of custom 
was very strong. Isri Singh v. Ganga, I. L. R., 2 All., 876, referred to. 

The plaintiff in this case sued to enfoi'ce the right of pre-emption in respect of 
the sale of a piece of niuafi land situate in Kasha Koil, zila Aligarh. The 
vendor defendant acquired the property by purchase at an execution-sale on the 
Si4th August 1871, and he sold it to the vendee-defendant by a deed dated the 
24th June 1883. The plaintiff was a co-sbarer in the mahal, and he claimed 
cwi the basis of contract and custom, as evidenced by the following entry in the 
loajib-ul-arz : — “ Ev(3ry sharer may transfer his share as be pleases, but ho 
must offer it to the sharers of his own family ; then [ 435 ] to otlier sharers ; 
and if these all refuse, he may transfer it to any one he pleases.” 

The defendants set up as a defence that the tvajib-ui-arz was not binding 
on them, as it had not been attested by the vendor, and that the custom of 
pre-emption did not exist in Kasha Koil, the vendor denying its existence 
absolutely and the vendee as affecting nmafi land. The Court of First Instance 
dismissed the suit, holding that the entry in the wajib-uUarz relating to the 
right of pre-emption did not apply to muafi land, and that even if it did, the 
entry was not binding on the vendor and vendee, as the vendor had not signed 

♦ Second Appeal No. 1233 of 1886, from a decree of W. R. Barry, Esq., Additional Judge 
of Aligarh, dated the 81st July 1886, confirming a decree of Babu Ganga Prasad, Munsif of 
Koil, dated the iSth September 1684. ^ 
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tha wajib’uUarz, On appeal by the plaintiff, the Lower Appellate Court held 
that the entry was not binding on the vendor and vendee as an agreement 
by the former, as it was not signed by the former, and that the custom of pre- 
emption in Kasha Koil had not been proved. It was of opinion that, as regards 
custom, there was no presumption as to the truth of the entry, such as s. 91 of 
Act KIX of 1873 (N.-W. P. Land Revenue Act) created in respect of such 
entries, inasmuch as the tonjb'ul- arz in question had been framed before Vhat 
Act came into force. On this part of the case it observed as follows : — 

“ The entry in the toajih-ul-arz is no doubt a pretty strong piece of evidence 
in proving the existence of the custom ; but it was drawn up and attested in 
1872, before Act XIX of 1873 came into force. Some witnesses have deposed 
in general terms that the custom of pre-emption exists in the mahal, but 
no specific instances have been given in which the custom has been acted on 
or asserted. 

The inevitable conclusion seems to be chat the custom is not proved, 
unless it can derive assistance from s. 91, Act XIX of 1873, or some corre- 
sponding clause in the corresponding enactment wliicli was in force when the 
record-of-rights was drawn up. A reference to the official settlement report shows 
tliat tlie settlement of the Aligarh district which is now current began from 
1868. The operations were begun shortly after that date and the enactment on 
the subject then in force was Regulation VII of 1882. This enactment, by 
s. 9, cl. (i), directed the officer who was making the settlement to make a detailed 
investigation, [ 436 ] and draw up a record of the landed tenures, rights, interests 
and privileges of the various classes of the agricultural community. The 
section goes on to specify the heads of information required, and theu enacts 
that the information he so arranged as to admit ol an immediate reference by 
Courts ol .ludicature, it ))eing understood and declared that all decisions on the 
demands of zamindars shall be regulated by the rates of rent and modes of 
payment avowed and ascertained at the settlement, etc. This section seems not 
wide enough to cover the present claim. The object of the section is clearly to 
fix and determine the right of zamindars and tenants, and the record is not 
pev se sufficient to make the entiy in it conclusive proof of the existence of a 
custom of pre-omptiion. 

It remains to consider whether the entry can derive an> confirmation 
from s. 91, Act XIX of 1873 The record was drawn lap and attested in 1872, 
and the officers which drevs^ it up were acting under Regulation VII of 1822. 
The settlement was not reported to the Board of Revenue for sanction till 1874, 
and was not confirmed by ohe Government till a later date. But when con- 
fir ned it took efieot from 1868, the year in which the former settlement expireij. 
This record must ho taken to bo prepared under Regulation VII of 1822, and 
cannot deiive foice oi validity from an enactment wliicli came into force after 
it was drawn up.’’ 

The plaintifi' appealed to the High Court on the ground (i) that the imjib- 
ul-arz was binding on all co-sharers, and among them on the vendor, and the 
fact that it was prepared before Act XIX of 1873 was passed did not affect the 
question ; (li) that the indorsement on the wanh-uharz by the settlement officer 
showed that it was attested by all the co-sharers, and it was for the respondent 
to show that he had not attested it ; and (iii; that the vendor had Acquiesced in 
the terms of \,h& waph-ul-arz tor fourteen years, and was thereby precluded 
from objecting to the term thereof. 

Pandit Ajudkia Nath and Pandit Sundar Lai, for the Appellant. 

Babu JoQtndro Nath Chaudhrt, for the Respondents. 
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Oldfield, J. — This suiti has been brought to enforce a right of pre* 
emption in respect of certain property sold by the defendant Baldeo Das 
to the deffendant Munna Lai. The suit has been dismissed in the Court 
of Krst Instance, apd that dismissal has been [437] affirmed by 
the Lower Appellate Court. The suit is based on contract and custom as evi- 
denced by the O'! ih-ul-arz\ and the only ground on wliich the lower Courts 
have dismissed the suit is, that any contract whicli may be founded on the 
wajih’Uharz is not binding, on the vendor-defendant, as it does not bear his 
signature ; and so far as the wajib^ul-arz was relied on as proof of the custom 
of pre-emption, the Judge attached no weight to it, because it was drawn up 
when Regulation VII of 1822 was in force, and at that time there was no legal 
presumption of its accuracy. lie dismissed the iilaintiff ’s claim on the ground 
that the evidence adduced by him did not prove tliat pre-emption existed in the 
village by custom. The Judge appears to me to have erred in dealing with the evi- 
dence. Although this particular ivajtb-ul-arz was made before Act XIX of 1873 
came into force, yet the weight which should attach to its entries, both as proof 
of the contract as well as the custom is very strong, and the observations made by 
this Court on this subject in the Full Bench case of Isn Singh v. Ganga, I. L. B., 
2 All., 876, are as applicable here as in that case. The ivajib-ul-arz is a 
document of a public character, prepared with all ])iiblicity, and must be con- 
sidered as pjinid Jacie evidence of the existence ol any custom which ifciecords. 
Its record of the existence of a custom of pre -emption is sulbciently strong 
evidence so as to cast on those denying the custom the burden of proof ; 
and in the same manner, when it records a contract of pre-emption between 
the share holders, there is a presumption that it is binding on the shareholders. 
Looking to the public character of this document and the way it is prepared, 
and that all shareholders, whether signing it or not, must be presumed to have 
assented to its terms, the inferences to be deduced from it cannot be disregard- 
ed except when they are rebutted h> evidence of an opposite character. The 
grounds, therefore, on which the Judge disposed of the appeal before him are 
not valid. He must re-try the question of the binding effect of this trajib- 
ul-arz, both as to contract and custom as r^egards pre-emption, and also the 
other issues that arise. 

The case is therefore remanded for I’e- trial. The costs of this appeal will 
abide the result. 

Tyrrell, J. — I concur. 

Case remanded. 


NOTES. 

* £ As regards the admissibility and weight of entries in the wajib-ul-urz^ see also 28 All., 

488 P. C. ; 28 All., 87 P. C. ; 26 Cal., 81 P. C. ; 15 Cal., 20 P. C. ; 31 All., 347 ; 25 All., 90 . 
26 AIL, 549 ; 4 O. C., 71 ; 8 O, C., 94 ; 12 AIL, 234.] 
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[188] PULL BENCH. 

The I6th June^ 1886. 

Present . 

Mb. JasTioE Straight, Ofpg. Chief Justice, Mr. Justice Brodhurst, 
Mr. Justice Oldfield, Mr. Justice Tyrrell Ai^D 
Mr. Justice Mahmood 


Amanat Begam and another Plamtiffs 

versus 

Bhajan Ijal and others . . . .Detendants 

Mortgage -Joint mortgage — Suit Joi redemption - Jurisdiction — Court-fee — 
Valuaiioji of suit — “ iyubiect-matter iii dispute ” — xict VIL of 1870 
(Court-Fees Act), s. 7, art. ix—Act V[ of 1871 (Bengal Civil Courts 
Act), S.20 — Statute, construction of 

A deed of mortgage was oxeoutod bv P, T and 8 for Rs. 4,000. J, the purchaser of the 
share of S, brought a suit for recovery of pobfic‘ision of oue-third of the mortgaged propertN 
against the mortgagees, who had purchased the shares of P ind T the other mortgagors. 

Held, by the Full Bench with refero ico to s. 7, art. ix of the Court-Fees Act (VII of 1870), 
that the defend tnts-mortgigecs having bought up the equity of redemption of two of the 
mortgagors and pro ianto extinguished their mortgage-dobb, and bo by their own act em 
powered the pl.untiff to sue for redemption of one-third of the property, the principal money 
now secured as between them and the pliintiff must now be regaided as onc-third of the 
origin il moitgage amount, n , Rs 1,833-5-4, more particulaily as fiscal enaotmentb 
should, as far as po isiblc, bo construed in favoui the >ub)ect Balkrishna Dhondo \ 
Nagvekar, 1 L. R , 6 Bom , 324, referred to 

Held, also, with reference to the terms of s *20 of the Bengal Civil Courts Act (VI of 1871), 
that the subject-matter in dispute ” in suits of this kind was the amount of the mortgage 
debt and the mortgagee’s rights which were sought to be paid off , that from the terms of the 
plaint it was obvious that in the present case the subject-matter in dispute was Rs 1,333-5-4, 
the one-third of the original mortg.ige sum of Rs. 4,000 ; and that it was therefore beyond 
the limits of the Munaif’s poouniary jurisdiction. 

Per Mahmood, J. — it is a rule of construction that while lu cases of taxation everything 
must be strictly construed iii favour of the subject, in questions of jurisdiction, the presump- 
tion is in favour of giving jurisdiction to the highest Court. 

Observations by MaHMOOD, J.,aa to the subject-matter of suits for the redemption of 
mortgages, and the mode in which the value of such subject-mattei should be calculated 
for purposes of jurisdiction 

This was a reference to the Full Bench by PetheraM, C.J , and STRAIGHT, J. 
The facts of the case were as follows : — 

The plaintiffs sued to recover possession of certain property which had 
been mortgaged by a deed dated the Ist September [439] 1863 It appeared 
that three persons named Pan Kuar, Takht Singh, and Maidan Singh, on 
the 1st September 1863, mortgaged one-third of the 20 biswast'of a village 
called Man for Es. 4,000, for a term of five years. The mortgage deed 
provided inter aha that the profits should, during the term of the mortgage, 

*BQoond Appeal No. 801 of 1885, from a decree of Mirza Abid Beg, Subordinate 
Jfudgo of Shahjahanpur, dated the 21st February 1885, reversing a decree of MauWi Muham- 
mad Izmail, Munsif of Bisauli, dated the 2Brd December 1884. 
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be appropriated in payment of Bs. 1,000 of the principal money, and the 
mo^gagors should be entitled to redeem at the end of the term on payment 
w Rs. 3j000, Three persons named Mohan Singh, Chandan Singh, and 
phaanm Singh became ^the mortgagees of the property by virtue of a decree 
for pre emption. Subsequently to this the rights of these persons under the 
mortgage were sold to persons named Gopi, Sham Sundar, Bam Prasad, Bhola 
Nacji, and M^kund Bam. Ram Prasad, Bhola Nath, and Makund Ram 
then purchased the equity qf redemption of two of the mortgagors, Pan Kuar 
and Takht ^Singh, and on the 1 3th January 1884, the third mortgagor, 
Maidan Singh, sold his equity of redempt'on to the plaintitls. The pluintilfa 
brought the present suit against the lieirs of Rain Prasad and Makund Ram, 
and Gopi, Sham Sundar and Bhola Nath, to recover one-third of the mort- 
gaged property, that is lo say, tlie 2 biswas 4 biswansis and 7 kachwansis 
share of Maidan Singh, on payment of Rs. 1,000, one-third of the principal 
money due at the end ol the mortgage-tei in. The suit was instituted in the 
Court of the Munsif of Bisau'i, zila Shahjalianpur. The plaintilTs paid an ad 
valorem court-fee on Rs. 1,000 in respect of the ])laint. The defendants set 
up as a defence, amongst other things, that, having regard to the principal 
amount secured by the moi tg *go, that is to say, Rs. 4,000, the suit was nob 
cognizable hy the Munsif. The Munsif held that as the phiintilTs claimed to 
redeem on payment of Rs. 1,000, the suit was cognizable by him, and in the 
event gave the plaintiffs a decree. On appeal by the delendants the Subordinate 
Judge of Shahjahanpur held that the suit was not cognizable hy the Munsif, 
the value of the subject-matter of the suit l)eing Rs. 1,333-5-4, one-third of 
Rs. 4,000, the principal amount secured by the mortgage ; and he also held that 
such value was the value for the purposes of the Couit-Fees Act (VII of 1870), 
a. 7, art. ix, and the plaint was insufficiently stamped. He made an order 
directing the plaint to be returned to the plaintiffs to be presented to the 
proper Court. 

[440] The plaintiff appealed to the High Court, contending that the suit 
had been properly valued at Rs. 1 000, one-third of the principal money due 
at the end of the mortgage-term, both for the purposes of jurisdiction and 
court -fees. 

The appeal came for hearing before Pktkeram, C. J., and STRAIGHT, J., 
•who referred the following questions to the Full Bench : — 

“ (i) Had the Munsif jurisdiction to hear and determine the suit ? and 
(ii) On what amount should the court-fees be calculated both in the Court 
of First Instance and in the Court of Appeal ?” 

Pandit Nand Lnl^ for the Appellants. — The amount secured by the mort- 
gJige-deed is Rs. 3,0'JO, and as the suit relates to one-third of the moitgaged 
property, it must be taken that one-third of that amount, namely Rs. 1,000, 
is the amount secured, within the meaning of s. 7, art. ix. Court-Fees Act — 
Balkrtshna Dhondo v. Nagvekar, 1. L. R., 6 Bom., 326. For the purposes of 
jurisdiction, the value of the subject-matter in dispute is also Rs. 1,000. The 
subject-matter in dispute is the mortgage-debt and the moi tgagee’s right which 
is sought Jio be paid off, vvhicih is Rs. 1,000. He cited Gohind Singh v. Kallu^ 
L L. R., 2 All., 778 ; Bahadur v. Jawab Jan, I. L. R , 3 All., 822 ; Kubair Singh 
V. Atmi Bam, I, L. R., 5 All , 322; Cott rell v. Straiton, L. R., 17 Eq.. 643 ; 
Krishnama Chariar v, Srinivasa Ayyangar, I. L. R., 4 Mad., 339. 

Pandit Ajndhia Nath (with him, Bahu Baton Chand), for the Respond- 
ents. —The mortgage is a joint one, and the principal amount secured by it is 
Bs. 4.000, HU 1 ceurb-fees should be paid on the whole of that amount - Umar 
Khan v. Mahomsd Khan, I. L. R., 10 Bom,, 41. If the “ subject-matter in 
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dispute’* is the mortgage-money, it is the whole amount of the mortgage-money*. 
In a suit for redemption the subject-matter in dispute is the property itselft 
and not the amount in respect of ^hich redemption is claimed. « 

Straight, Oifg. C. J. — (After stating the facts and the questions referred 
to th« Full Bench, continued/— These question^ have been argued before 
the Full Bench in inveise order, and it [♦41] will ther.efore be i;nodt 
convenient to deal with them in the order in which they have been argued 
by the learned pleader for the appellants. •> The first contention urged 
by tiie learned pleader is as to the construction to be placed on the 
instrurneiit of the 1st September 1863, which he urges was only a 
mortgage f^ r Rs. 3,000. We have had, by the as^istance of my brother 
MaHMOOI/, the advantage of hearing a literal English translation of the 
language of the instrument in question, and I entertain no doubt that 
by it the property was mortgaged for Rs. 4,000, and not Rs. 3,000, and that 
the mere conditions as to the mode in which Rs. 1,000 of the amount was to- 
be liquidated, did nob affect its originul character as a mortgage for Rs. 4,000. 

The next question relates to s. 7 of the Court-Fees Act ; but before con- 
sidering the precise terms of that section, I may observe that this suit is brought 
by one of throe mortgage irs to redeem a particular portion of the mortgaged pro- 
perty. Under ordinary circumstances, this would not onlv be contrary to all 
principle, but it would also be contrary to an express rule of law now contained 
in the Transfer of Property Act. The rea-on, however, why the plaintiff ia 
entitled to sue for redemption of a portion of the property is that the mort- 
gagees, themselves having become puichnsers of a poition of the morignged 
property, that is to say, they having b -ught up the equity of redemption of two of 
the mort.gHgors, have, pro tavto, extinguished their mortgage-debt. For by their 
purchase they cannot make the residue cf the mortgaged property responsible 
for the en ire mortgige-deht, nor can they prejudice the right of the other 
mortgagors to redeem their proportionate share of the mortgaged property. The 
mortgagees having broken up the integrity of the mortgage, the plaintiff 
is entitled to assert his equity of redemption, upon payment of so much as 
represents his interest under the mortgage. This being so, we have to look 
at art. ix, s. 7, of the Court-Fees Act, which is as follows : — “ In suits against 
a mortgagee ft r the recovery of the property mortgaged, and in suits by a 
mortgagee to foreclose the mortgage, or, where the mortgage is made by 
conditional sale, to have the sale declared absolute,” the court-fee is to b© 
calculated “ according to the principal money expressed to be secured 
by the instrument of mortgage.” Of course, if we [4423 a**© to interpret 
this language strictly, it is difficult to say that the instrument in question 
in the present case expresses as secured any other sum than Rs, 4,00bt 
and the extreme contention urged by Pandit Ajtcdhia Nath was that must 
make the pUintifT pay court-fees up< n that sum. But it appears to me that the 
defendants-mortgagees, having broken up the mortgage, and so by bneir own act 
having empowered the plaintiff' to sue for redemption of one-third of the pro-^ 
perty, that the principal money now secured as between them and the plamtiff 
must be regarded as one-third of the original mortgage amount, namely, 
Rs. 1,333 5 4, more particularly when it is borne in mind that fiscal enactments 
should, as far as possible, be construed in favour of the subject.^ My broths 
Mahmood reminds me of the observations of Melvill, J., in iJalkrishtta 
Dhondo V. Nngvehar, 1. L, R., 6 Bom., 324, where the saire principle was adopted* 
They are as follows : — “In cases in wh'ch it is competent to the mortgagor to 
sue to recover a portion of the mortgaged propeity, the debt tmustbe regarded 
as distributed over the whole property ; and as legards the portion of property 
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wed for ‘ the principd money expressed to be secured,* must be taken to be 
the proportionate amount of the debt tor which such portion of the property 
is liuble." • 

Uhis ruling I adopt and approve, and applying it to the present case, I 
am of opinion that tire* court-fee payable by the appellant U pav able on 
Bs. 1,333-5-4, as mentioned in the judgment of the Subordinate Judge. 

So much as to the question of court-fee. And now with reference to thd 
first of the two questions referred to the Full Bench, namely, the jurisdiction 
of the Munsifto try the suit, which depends upon the construction to be placed 
on the words “ subject-matter in dispute ” in s 20 of tlie Bengal Civil Courts' 
Act. In the plaint what is alleged is that the plaintiff comes into Com t to redeem 
one-third of the mortgage, for Rs. 4.000, and such is the case, as I have 
already said, he is entitled to make. There is a long current of rulings in thia 
Court to the effect that ‘‘ the subject-matter in dispute” in suits of this kind 
is the amount of the morr.gag^-deht and the mortgagee’s rights which are 
sought to be paid off’ ; and whether tliese rulings are right or wrong, thev ropre- 
L443] sent a long cuirent of authority from which, for my own part, I should 
hesitate to depart. According to the rule of “ stare decisis, ” I must assume 
that they are right, and follow them; and this being so, it follows that, the 
subject* matter in dispute in the present suit is the rnorigage-debt and the 
^rights of the mortgagees which the plaintiff seeks to clear off’. It is therefore 
obvious from the terms of the pi dot, that in tins the sulqeoL-matter in di-pute 
was Rs, 1,333-5 4, the one- third of the original mortgage sum of Rs. 4,000. 
Witliout basing my judgment therefore upon the reasons stated by the Sub- 
ordinate Judge, who appears to have mixed up fiscal considerations with those 
relating to jurisdiction, I think that he was right in his conclusion that 
Rs. 1,333-5-4 was the value of the m rbgagee’s inierest and the subject-matter 
of the suit, and that it was therefore beyond the limits of the Munsif s pecuniary 
jurisdiction. The order of the Subord nate Judge that tne plaint should be 
returned for presentation to the proper Court was correct. My answer to this 
reference is in the sense indicated by the foregoing observations. 

Oldfield, Brodhurst and Tyrrell, JJ., concurred. 

Mahmood, J. — The judgment of the learned Chief Justice makes it 
unnecessary for me to say much, for 1 have arrived at the same conclusions. 
He has shown that the exigencies of the case do nob require us to lule what I 
may call the major hypothesis upon which Pandit Ajudhia Natk*s argument 
proceeded, namely, that in all suits for redempiion, the subject-matter is not the 
amount which the plaintiff’ offers to pay to the defendant, the mortgagee in 
possession, but the suit must be regarded as a claim for possession of immove- 
abfe property, to wliich claim there is a plei resisting such possession But 
though we are not bound to d*"cide this large question, I cannot help, with 
due respect for the rulings cited by Pandit Nand Ltd doubting their accuracy. 
For I am inclined to think that a suit for redemption against a mortgagee in 
possession, is, on principle, a suit by an owner having for it? object the realisa^ 
tioD of the incidents of ownership, and the plea of a subsisting mortgage amounts 
to seeking^to establish a qualification cf that ownership: end in siul a 
dispute the scope of the subject-matter, for purposes of [444] jurisdiction,, 
would seem tp be the plaintiff’s ownership of the property, and not the 
qualification which the defendant seeks to set up as a limitation upon that 
ownership. Again, the allegation of the plaintifi as to the extent of the limita- 
tion upon his ownership, would seem to be equally inconclusive as to the 
pecuniary extent «and value of the dispute, for, whilst on the one hand, ha 
may be met by a plea that the mortgage charge is far higher than that stated 


947 



8 All. MS AMANAT BEGAM &C. V. BHAJAN BAL *0. 1 1886] 

bv him, on the other hand, I think that the learned Pandit for the respondent* 
nut the matter very forcibly, when he said that there may bo cases in whiob 
the plaintiff offers to pay nothing at all, because the whole amount of the 
mortgage-money has been paid either from the usufruct or otherwise. * have 
called this last argument forcible, because, if the extent of the money ^h*® 
the plaintiff-mortgagor offers to pay is to regulate the value of the subject- 
matter in dispute, in the case contemplated there would be no standard 
for any calculation of the value. Perhaps a more plausible theory would be 
*o say that the value of the subject-matter of a redemption suit the value of 
the propel ty minvs the mortgage charge, that is, the difference beivyeen the 
!two But then the diffi< ulty would aiise how to determine the amount of such 
difference without going into the merits of the defendant-mortgagee s aihgalion 
as to the extent of his incumbrance. And of course. f' 

of the mortgage-money, a redemption suit may be met by the plea that either 
on account of foreclosure or prescription, the right of redemption no longer 
exists --»nd it is obvious that in such a dispute the whole corpus of the pro- 
oertv ’would be at stake, whilst the question of jurisdiction lies at the threshold, 

■ and must be disposed of before the real merits ol the litigation are entered upon. 
ihes“ observations have been made by me only to illustrate the nature of the 
Snstderatioiis which lead me to doubt the rulings upon which Pandit 
S relied, and in this I am supported by a-n u n reported judgment of this 
r.iurt in Muhammad Dilawar Khan v. Arthur Gardener IS. No. 1039 of 
1877 decided on the J8th January 1H78I in which TuhnkB and SpaNKIE J J.. 

held ’that the property mortgaged was the subject-matter in dispute, arid as 
the coip^ts of the property in that case largely exceeded 

tion they held that be was not competent to try the suit. [448] I must, 
however not be understood as laying down any definite rule upon this point, 
for, as I have alieady said, the observations of the learned Chief Justice satisfy 
the exigencies oC this particular case. 

The Question of valuation for purposes of court-fees rests upon very different 

•A aHnna for as Pointed out by the liords of the Privy Council in Lektaj 
r . E.. 1 I"<l Ap.. 317. “the .temp detie. t«po^ lor 

isTal nun OSes are calculated on a certain rule, fixed by law, ()Ut the right of 
^ il^dluends on the value, which is a matter of lact ” This distiriction of 
appeal de^n t , he case of Cotterellv. Stratton, 

pri^ip Pandit Nand Lai, the judgment of Malins, \. C., 

isantitled to’high respect; but all that he there ruled was that, tor purposes 
18 entitled g standard should be taken as the amount of the sub- 

S’eot^matter No question of jurisdiction was before the Court in that case, and 
Us therefore not applicable, because, while in cases of taxation everything is 
to receive a strict construction in favour of the subject, in questions of 
‘v n!.n IL presumption is in favour of giving jurisdiction to the highest 
cSurt-a view which is in keeping wiih the Principles upon which the 
Pull Bench ruling of this Court in Nidht Lai v. Muehar Husain, I. L. E., 
? All 230. ptoceeded. Therefore, as to the valuation for purposes of 
’ . V««« 1 a«ree in all that has fallen from the learned ClKef Justice, 

t°„d iTl» STi, Jopt the view, ol Melvill, J In the 
the learned Chief' Justice has referred. But then the learped Pandit on 
Shall ^f the respondent has referred to another ca.se- f/mar fir^aw v. 

T T R 10 Bom 41, - which, he contends, lias the effect ot laying 

.L in . » ‘"e pr...nt the pl.i.lilf..ppell.n. .honU 

S to nav the court-fees upon the whole roortgage-mosev expressed to be 

twSed by ?he mortgage-deed. There may be some difficulty m reconciling 
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the case with the ruling of MelvilIj, J., and I might, perhaps, with due 
respect, say that it keeps out of sight the salutary rule of construction adopted 
by the Ceurts in England, namely, that statutes imposing burdens upon the 
subja^it must, in everv case of douht, be interpreted in favour of the subject. 
But I think it is [446] unnecessary for me to say anything definite as to whe- 
ther I concur Jn, or dissent from, the ruling, because BiRDWOOD, J., who laid 
do\^g the rule, “distinguished it from cases such as the present, where the decree 
has not been split up or madq the subject of more than one appeal. 

The ruligg, therefore, is not on all fours with the present case, and I need 
say nothing more about it here. 

For these reasons 1 concur in the answers proposed by the learned Chief 
Justice to both the questions before the Full Bench. 


NOTES. 

[As regards the valuation of redemption siii is for purposes of jurisdiction, see also (1908) 
31 All., 44 ; (1908) 11 O. C., 154 (foreclosure) : (1903) 6 O. C.. 130; (1901) 14 C.P.L.R., 164; 
(1908) 23 T.L.R., 123.] 


[ B All. 446 ] 

APPELLATE CIVIL. 

The 22nd Apnl, 1886. 

Present : 

Mr. Justice Tyrrell and Mr. Justice Mahmood. 

Gangadhar and another Plaintiffs 

versus 

Zahurriya and another Defendants.* 

Landholder and tenant — Suit for the removal of trees — Act XV of 1877 
{Limitation Act), sch. ti, No. 32 — Jurisdiction —Civil and Revenue 
Courts — Act XJI of 1881 {N.-W.P. Rent Act), s. 93 (b). 

Reid, that a suit by a landholder for the removal of certain trees planted by the defend- 
ants upon land held by them as the plaintiff's occupancy- tenants was cognizable by the Civil 
and not by the Revenue Court. Deodat Tiwari v. Qopi Misr, Weekly Notes, 1882, p. I02f 
referr* d to. 

» Held, also, that No. 32t, sch. ii, of the Limitation Act (XV of 1877), applied to the suit. 
Baj Bahadur v. Birmha Singh, I. L.R., 3 All., 85 ; Amrit Lai v. Baibir, I. L. R., 6 All., 68 
and Fedarnath Nngv. Chetturpnul Sriiirutno, I. L. R., 6 Cal., 34, referred to. 

• Second Appeal No. 1313 of 1885, from a decree of C.W.P. Watte, Esq., District Judge 
of Saharanpur, dated the 3rd July 1885, confirming a decree of Maulvi Muhammad 
Tajammul Husain, Munsif of Shamli, dated the 16th January 1885. 

tIArt. 32:— 


Description of suit. 


Period of Time from which period begins 

limitation. to run. 


Against one *who, having aright Two years, 
to use property for specific purposes 
perverts it to other«purpo$es. 


When the perversion first becomes 
|known to the person injured thereby,] 
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t. 

The plaintiffs in thiB case suidd the defendants for the removal of certain trecet 
planted by the latter on land held by them as oocupanoy-tenants, the piaintiffe 
being the landholders. The suit was instituted in the Court of the'Munsifof 
Shamd, Saharanpur. The defendants set up among other defences the 
defence that the suit was not cognizible in the Civil Courts, under the provi*^ 
sions of s 93 ib) of the N.-W, P. Rant Act iXII of 1881). The Court of First 
Instance allowed this defence, relying on Oeodat Tiwari v. Gopl Mur^ W^Skly 
Notes, 1882, p. 102. It found also that the , trees, the removal of which 
was sought, had been planted some eight years [447] before ^the suit waa 
brought ; and that the plaintiffs had acquiesced in the planting of the 
trees when it became known to them. On appeal by the plaintiffs the Lower 
Appellate Court (District Judge of Saharanpur) expressed no opinion on 
the question of jurisdiction, having regard to thb provisions of s. 207 of 
Act XII of 1881, but held that the suit was barred by limitation, applying 
No. 32, 8ch. ii of the Limitation Act (XV of 1877). It found that the trees had 
been planted more than two years before the suit, but did not find when tho 
planting first became known to the plaintiffs. 

The plaintiffs preferred a second appeal on the ground that the suit wae 
not governed by No. 32, sch, ii of the Limitation Act. 

For the defendants it was objected that the suit was not cognizable in the 
Civil Courts. 

Pandit Sundar Lai, for the Appellants. 

Babu Batan Chand, for the Respondents. 

Tyrrell, J. — This was a very simple suit brought by the plaintiffs-appel- 
lants, who are admittedly zamindars of the land in suit, against the defendants, 
who are occupancy-tenants of the land, seeking to restrain the defendants from 
converting arable land into a grove or wood. The Courts below have concur- 
red in holding that the suit is barred by limitation. They have applied art. 32, 
seh. ii of Act XV of 1877, and in my opinion the article has been rightly applied^ 
They have held broadly that some of the trees were planted some seven years, 
ago, and some were planted within a year from the date of the suit. These 
findings alone are not sufficient for the disposal of the case. The lower Courta 
have not determined the terminus a quo of the period from which the limitation 
begins to run. Under that clause the limitation begins to run from the date 
** when the perversion first becomes known to the person injured thereby.” It 
is therefore necessary to have this point determined. And I would therefore 
remit the following issue for determination by the Court below : — 

When did the plaintiff first become aware of the perversion of the land ? 

The finding when made will be returned to this Court, and ten days will 
be allowed for objections from a date to ho fixed by the Registrar. 

[U8] Hahmood, J. — I concur in the order proposed by my, brother 
Tyrrell, but I wish to add a few words. The learned pleader for the respondent- 
has contended that the suit was one cognizable by the Revenue Courts, and 
has relied upon the case of Deodat Tmart v. Gopi Misr, Weekly Notes, 1882, 
p. 102. Tfj 0 judgment of the Court in that case was delivered by brother 
BrodHURST, and I concurred in that judgment. Now, a. 93 (fe) of Act Xfl of 
1881 provides that " suits to eject a tenant for any act or omissiop detrimental 
to the land in his occupation, or inconsistent with the purpose for whion the 
land was let” lie in the Revenue Court. It was under this section that my 
brother BrophhRST and myself held in that case that that suit was cognizable 
by the Revepue Court. I have carefully examined the remnants of the record 
thntjremain in this Court, namely, the judgments of the two Courts in thak 
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^ase, but fn the absence of the plaint it is impossible to say how far that ruling 
applies to this case. 

Nowt the plaint in this case is not for the ejectment of the tenant, but 
virtufeiiy seeks an injunction, directing the tenant to remove the trees in 
question. This relief cannot be granted by the Revenue Courts, and the suit 
is therefore cognizable by the Civil Court. The learned pleader for the appel* 
lant^has drawA my attention to two rulings of this Court in Baj Bahadur v. 
Birmha Singh, I, L. R., 5 All^, 85, and Amrit Lai v. Balbir, I. L. R., 6 All., 68. 
The first of t^hese cases is a Full Bench ruling, and I agree with the learned 
pleader in thinking that the principle of the rulings in those cases applies to this 
case. I agree with my brother Tyrrell in holding that art. 32, sch. ii of Act 
XV of 1877, applies to this case, and that the limitation runs from the date 
when the perversion first becomes known to the party injured thereby.” 

The learned pleader for the appellant has also called my attention to a 
ruling of the Calcutta High Court in the case of Kpdarnath Nag v. Khetlurpaul 
Sriiirutno, I. L. R,, 6 Cal., 34. 1 have carefully considered the judgment in that 
case. Tlie portion which deals with the point now raised occurs at the end 
and is as follows: — ' As to the limitation, we think with the Lower Appellate 
Court that art. 32 does not apply to this case. It seems to us to fall under art. 
[449] 120, which gives a period of six years. ” No doubt the learned Judges in 
that case had very good reasons for coming to that conclusion, but I have not 
had the advantage of considering them, as the report gives no reasons upon 
this point. Under the circumstaqcea I agree with my brother TYRRELL in 
remanding the case as proposed by him. 

• Issue remitted. 


NOTES. 

[ This was overruled in (19011 23 AU., 488. See also, (1899) 26 Cal., 564 ; (1888) 10 All., 
634; (1392) 12 A.W.N., 46 ; (1898) 20 All., 519 ; (1907) 10 O. C., 188.] 


[ 8 All. 449 ] 

The 6th May, 18S6, 

Present : 

Mr. Justice Oldfield, and Mr. Justice Mahmood. 

^ Jawahar Singh Plaintiff 

versus 

Mul Raj Defendant.* 

Arbitration— Powers of arbitrators — Payment by instalments — 

Appeal — Civil Procedure Code, ss, 628, 622, 

The ati)itrators to whom the matters in difference in two suits for money were referred to 
arbitration made an award for payment, to the plaintiff of certain sums by the defendant, and 
further directed that these sums should bo paid by certain instalments. The plaintiff preferred 
objections to the award in so far as it directed payment by instalments, and the Court, 

• Second Appeals Nos, 1483 and 1484 of 1885, from decrees of C. W. P. Watts, Esq., 
District Judge of Saharanpur, dated the 29th May 1885, modifying decrees of Maulvi 
Muhammad Maksud Aii Khan, Subordinate Judge of Saharanpur, dated the 27th 
February 1886. 
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holding that the arbitrators had no power to make 6uoh a direction, modified the award 
to that extent, under s. 619 of the Civil Procedure Code. On appeal, the District Judge^ 
while allowing the power of the arbitrators to direct payment by instalments, ijeduced the 
number of instalments which had been fixed. ^ 

Held, that the decree of the first Court not being in accordan&e with the award, an appeal 
lay to the Judge, with reference to s. 622* of the Code. 

Beldf also, that as it was clear that the reference to arbitration gave the arbitrators tfull 
powers not only as to the amount to be paid, but also as to the manner of payment* the 
Lower Appellate Court was wrong in reducing the number of instalments which had been fixed. 

Per MAHMOOD, J. — The word “ award ** used in the last sentence of s. *622 of the Code 
must be understood to mean an award as given by the arbitrators, and not as amended by 
the Court under s. 618. The words “ in excess of, or not in accordance with, the award,’* 
used in s. 622 were intended to enable the Court of Appeal to. check the improper* use of the 
power conferred by s. 518. 

The appellant in these cases, Jawahar Singh, brought two suits against the 
respondent, Mul Baj, one being to recover Rs. 1,316 due for pn fits and 
Government revenue and the other for Bs. 2,687-14 due on a bond. The 
parties referred the matters in dispute in these suits to arbitration. The majority 
of the arbitrators, [4S0] in the suit for profits and Government revenue, award- 
ed the plaintiff Bs. 1,021-9, and in the suit on the bond, Bs. 1,778-7, and 
directed that both these amounts should be paid by certain instalments, and 
that each party should pay his own costs in both suits. The plaintiff pre- 
ferred objections to the award in so far as it directed payment by instalments, 
and each party to bear his own costs. The Court of First Instance accepted 
the award, except in so far as it directed payment by instalments of the sums, 
bolding that the arbitrators had no power to make such a direction. * The 
defendant appealed from the decree of the first Court in both cases with refer- 
ence to the question of payment by instalments, and the plaintiff' preferred 
objections to the decree in both cases, under s. 561 of the Civil Procedure Code, 
with reference to costs. 


The Lower Appellate Court held that the arbitrators were empowered to 
direct pavment by instalments, but it was of opinion that they had not 
exercised this power with discretion, and it reduced the number of instalments. 
It dismissed the plaintiff’s objections, holding that the arbitrators had full power 
to make the order they did relative to costs. 

The plaintiff' appealed to the High Court in both cases, contending that 
the decree of the first Court was not appealable; that the arbitrators had no 
power to order payment by instalments ; and that the Lower Appellate Court 
had improperly dismissed Lis objections relative to costs. The defendant 
preferred an olijection under s, 561 of the Civil Procedure Code, to the effect 
that “the L )wer Appellate Court w.is wrong in amending the award passeJ^ 
by the arbitrators as to the time fixed for the payment of the instalments," 
Munshis Havuman Prnsnrl and Mndho Prasad, for the ArmellHut. 


*£&ec. 622: — It the Couit sees no cause to remit the award or any of the matters 
Judgment to be according to arbitration for reconsideration in manner aforesaid, 


to award. 


and if no application has been made to set aside tbe award, or 
if the Court has refused such application, ^ 

the Court shall, after the time for making such application has expired, proceed to give 
judgment according to the award, 

or, if the award has been submitted to it in the form of a special case, according to its 
own opinion on such case. 


Upon the judgment so given a decree shall follow, and shall be enforced in manner 
Decree to follow. provided in this Code for the execution of decrees. No appeal 

shall lie from such decree except in so far as the decree is in 
excess of, or noi in accordance with, the award.] 
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Mr. Carapiet, for the Bespondent. 

Oldfield, J . — In this case the plaintiff sued to recover a sum of money 
due for prgiits and Government revenue. In the Court of First Instance the 
disput^ was referred to arbitration, and the majority of the arbitrators gave 
an award in favour of the plaintiff for Ks. 1,021-9, payable by instalments. 
The first Court, under s. 618 of the Code, modified tlie award, so far as it 
related to the payment of instalments, on ihe ground that this was not a 
[MU matter which was referred to arbitration. The defendant appealed to 
the District Judge; and the Juffge, though allowing the power of the arbitrators 
to settle the •manner of payment of the instalments, reduced the number of 
the instalments that had been- fixed. From this decision the plaintiff has 
appealed, and the defendant has filed objections. The plaintiff 's plea that no 
appeal lay to the Judge is had, wi^h reference to a. 522 of tlie Code, whichdis- 
allows appeals “ except in so far as the decree is in excess of, or not in accord- 
ance with the award.” I am of opinion that the decree of the first Court not 
being in accordance with the award, an appeal lay to the Judge. With regard 
to the defendant’s objection, it has force. Tlie question before the Judge was, 
whether the first Court had rightly modified the award under s. 518 of the Code, 
and from the terms of the reference to arbitration, it is clear that it gave the 
arbitrators full powers, not only as to the amount to be paid, but also as to the 
mode of payment. Under these circumstances, it appears to me that the plain- 
tiff's appeal must bo dismissed, and the defendant’s objection allowed, and a 
decree will be passed in the terms of the award. B ich party will bear their 
own costs. The defendant will hive the costs in this Court, 

In.the connected case, S. A. No. 1484 of ]885, I am of opinion that the 
plaintiff's appeal fails, because there was an appeal to the Judge, and as no 
objections have been taken here to the Judge’s decree, it is sufficient to say that 
the appeal must be dismissed with costs in this Court. 

Mahmood, J. — I concur in my learned brother Oldfield's judgment in 
both cases. In S. A. No. 1483 of 1.885, the submission to arbitration, dated 
the 19th November 1884, refers all the disputes involved by the suij betw^een 
the parties ; in other words, " the reference ‘o/ a ca?fse ’ and ‘o/ all matter a in 
difference in a caw.sc* means exactly the same thing, and only gives the arbi- 
trators power to decide on the questions raised by the pleadings, which are 
necessary for the determination of the cause” (Russell on Arbitration, p. 117). 
This shows that the arbitrators cannot go beyond the scope of the suit. 
Now, in this case, the claim is one for money, and a large part of the argu- 
ment of the learned Munshi on behalf of the appellant was to the effect 
that the arbitrators exceeded their powers in fixing the instalments. Again, 
C«2] at p. 391, of Mr. Russell’s work, it is said : — “An arbitrator may in general 
fix the time and place at which payment is to be made, though he need not do 
so unless he think fit. It seems he may award one party to give the other a 
promissory note payable at a future day, for that is the same thing in effect as 
awarding the payment of the money at the future day. So he may order one 
party to execute a bond for the payment to the other of an ascertained sum of 
money at ^ specified time. He may direct payment to be made by instalments. 
He mav add that if the sum awarded he not paid by the appointed day, the 
party shall pay a larger sum by way of penalty ; or when the payment is to 
be by instalments, that if one be overdue the whole amount shall be payable at 
once.** This, is the general rule which is observed in England, and I see no 
reason why it should not equally he followed in this country. With reference 
to the remarks gf mv learned brother as to s. 618 of the Code, I agree 
that the word ** award,” used in the last sentence of s. 522, must be understood 


4 AtiL.— 120 
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to mean an award as given by the arbitrators, and not as amentied by the 
Court under s. 518, The words “ in excess of, or not in accordance with, the 
award/' used in the former section, were intended to enable the Couyt of appeal 
to check the improper use of the power conferred by s. 518, and, in the absence 
of such a check, a Court of First Instance, professing to act under s, 518, might 
pass a decree far in excess of the powers given by that section. 

Under these circumstances I agree with the orders proposed by my learned 
brother Oldfibld in both cases. 


NOTES * 

CThiH was followed in (1908) 12 O.’c., 23 ; (1894) P. B., 74.] 
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The 2lst May, 1886. 

Present : 

Mr. Justice Straight, Opfg. Chief Justice, and Mr Justice Mahmood, 


Mahram Das Plaintiff 

versus 

A j udhi a Defen d an t . 

Act IV of 1882 (Transfer of Property Act), $s. 10, 11 — Vendor and purchaser — 
Contemporaneous “ ikrar-namah " — Condition restraining alienation — Bestric- 
Hon repugnant to interest created — Lambardar and co-sharer — Collection of 
rents by co' sharer — Suit by lambardar for money had and received — Costs — 
Suit to recover costs by way of damages. 

M, a cO'Sbarer in a village, tranvsferred to A, another co-sharer, a two annas share, by 
deed of sale. Upon the same date, A executed an ikrar-namah in whicb[483) be agreed that 
he would not collect the rents of the two annas transferred to him, that he would not ever 
demand partition of that share, and that he would not alienate or mortgage it or otherwise 
exercise proprietary rights over it. It was further provided that in the event of A commit- 
ting any breach of covenant the sale should bo avoided, and the proprietary rights in the 
two annas share should ro-vest in M. A suit was subsequently brought by M, upon the 
allegations that, in breach of the covenants of the ikrar-namah, A bad collected the rents 
of the share ; that he had sought to obtain partition of the same by certain proceedings *in 
the Revenue Courts ; that, in consequence of his action in oolleoting the rents, the plaintiff 
bad been compelled to sue the tenants ; that in these suits the tenants exhibited receipts 
given by A, on the basis of which the suits wore dismissed ; and that he had been subjected 
to various costs and expenses. He therefore claimed, by way of damages from A, the 
amount of these costs and expenses, and also to recover certain sums of money realized by 
A as rent from the tenants, and further, by reason of the ikrar-namah, to avoid the sale- 
deed which preceded it. 

Uefd that the deed of sale and the ikrar-namah must be regarded as recording ona 
single transaction, i.e., they must be read together as stating the nature of the transaotioo 
entered into upon that date between the plaintiff and the defendant, which, on the face of 

* Second Appeal No. 1640 of 1885, from a decree of J. Tiiston, Esq., Deputy Commis- 
sioner of Lalitpuf, dated the 2tid Juno 1885, confirming a decree of J. Greenwood, Bsq.,Bxtea( 
Assistant Cominissionor of Lalitpur, dated the 14th April 1885* 
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It, professed to bo a sale of a two annas share to the other by the former ; and that, in this 
iriew, it was clear from the ihrar'^tuimah that the proprietary title created by the sale- 
*deed was ^it down to nii, and limitations placed upon it which rendered it useless as a 
proprietary right. Sital Purshid v. Luchmi Purskad, I. L- R., 10 Cal., 30, referred to, 

Peid, that provisions of this kind which absolutely debar the person to whom the pro- 
prietary rights have passed from exercising these rights, impose conditions which no Court 
ongKt to recognisih or give effect to ; that a covenant in a sale-deed the eflocc of which is to 
'disabre the vendee from either alienating or enjoying the interest conveyed to him, is not 
only contrary to public policy, buE in violation of the principle of ss. 10* and 11 of the 
Transfer of Property Act ; and that, therefore, as iha agreement on the basis of which the 
plaintiff asked for relief was one which no Court should assist him in enforcing, the suit 
must fail. 

Colman v. Johnson^ 1 Cowper, 543, quoted in Leake on Contracts, 970; Ananiha Tirtha 
Chariar v. Nagmuthu Ambalagaren^ I. L. R., 4 Mad.. 200; Bradley y. Peixoto^ Tudor’s Lead- 
ing Cases on Real Property, 968, and flussain Khan Bahadur v. Nateri Srinivasa Charlu^ 
'6Mad. H. C. Rep., 356, referred to. Balaji J, Rahalkar v. Narayanbhat, 6 Bom. II, C. 
Rep. A. C., 63, distinguished. 

Held by MaHMOOD, J., with reference to the sums realized by the defendant as rent, 
that whatever may be the rights of a lambardar in rofcronco to the collection of rents, the 
defendant, being a co-sharer in the village, and having, though perhaps irregularly, realized 
sums of money from the tenants, could not. in a Civil Court and in a suit of this nature, 

' be made to repay the lambardar ; and the latter’s only remedy was to deduct the items 
when the bujharat or rendition of accounts between the co-sharers and himself took place. 

Held by MaHMOOD, J., with reference to the costs incurred by the plaintiff in the 
Revenue Court, that such Court in the former suit was entitled to deal [ 454 ] with the 
question of costs, and dealt with it, and the costs could nob be made the subject-matler 
of fresh litigation, and therefore could not be claimed in this suit by way of damages. 
Chengulvu Raya Mudali V. Thangakhi Ammai,^ Mad. li. C. Rep., 192; Jnlam Punja v, 
Khoda Javra^ 8 Bom. H. C. Rep., A. C., 29; Kabtr v. Mahadu^ I. L. R., 2 Bom., 360, and 
Pranshankar Shivshankar v. Govindhlal Parbhudas^ I. L. R., I Bom., 467, referred to. 

The facta of this case are sufficieobly stated for the purposes of this report 
in the judgments of the Court. 

Munshi Sukh Bam, for the Appellant. 

Babu Batan Chand, for the Respondent. 

Straight, OfTg. C.J.— This was a suit brought by plaintiff-appellant under 
the following circumstances : — The plaintiff is the owner of a nine annas and 
six pies share in a village, in which the defendant is the owner of a fuur annas 
share. Prior to 1880, the defendant sold his four annas share to the plaintiff. 
‘Qn the 24th August 1880, the plaintiff re-transferred two annas out of the four 
to the defendant for Rs. 50. This sale was effected by a sale deed of that 
‘date. Concurrently with the sale-deed an iJcrar-namnh or agreement was 
executed by the defendant, in which, among other things, the defendant under- 
took that he would not collect the rents of the two annas transferred to him, 
that he would not ever demand partition of that share, and would nob alienate 
or mortgage it, or otherwise exercise proprietary rights over it. It was further 

•[Sec.^0 : — Where property is transferred subject to a condition or limitation ab.solutely 
restraining the transferee or any person claiming under him from 
Condition restraining parting with or di‘4po8ing of his interest in the property, the 
alienation. * condition or limitation is void, except in the case of a lease 

where the condition is for the benefit of the lessor or those 

edaiming under him : 

provided that property may bo transferred to or for the benefit of a woman (not being a 
Hindu, Muhammadan or Buddhist), so that she shall not have power during her marriage to 
transfer or charge the same or her beneficial interest therein.] 
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provide*? thflt in the event of the defendant ootnmitting any breach of thesd 
covenants of the agreement, the sale should be avoided, and the proprietary 
rights in the two annas should re-vest in the plaintiif. This sui^ has been 
brought by the plaintiff on the allegations that, in breach of the covenants of 
the agreement, the defendant has collected the rents af the share ; that he has 
sought to obtain partition thereof by certain proceedings in the Revenue Court; 
that, in consequence of his action in collecting the rents, the pluintiff has been 
compelled to sue the tenants ; that in those suits the tenants have exhibited 
receipts given by the defendant, on the basis of winch his suits have been 
dismissed ; and that he has thus been subjected to various costs and expenses. 
He therefore claims, by way of damages, from the defendant the amount of 
these costs and expenses as having been incurred by him in consequence of 
the defendant’s action. He further claims, by reason of [4S5] the ikrar* 
namah of the 24fch August 1880 . to avoid the sale-deed wtiich preceded it. 
The Courts below have dismissed the claim on the giound of limitation, the 
Low* r Appellate Court holding that art. 91 of the Limitation Act was applicable, 
and the suit, having been brought bovond five years from the date of tlie plain- 
tiff’s obtaining knowledge of the defendant’s breach of the covenants, was 
barred by time. It appears to me that neither of the Courts have dealt with 
the case upon the correct footing. Tlie sole ground upon which I propose to 
dispose of this appeal and the suit is this : I tiunk, in the first place, that the 
two instruments of the 24th August 1880 , must be regarded as recording one 
single transaction. That is to say, they must be read together as stating the 
nature of the transaction entered into upon that date between the plaintiff and 
the defendant, which, on the face of it, professed to be a sale of a two annas 
share to the defendant by the plaintiff. In this view, it is clear from the 
iktoT-namah that the proprietary title in the share conferred on the defendant 
and created by the sale-deed is thereby cut down to nil ; in other words, limita* 
tions are placed upon it which render it useless as a proprietary right. Now the 
principle embodied in a. 11 of the Transfer of Pioperty Act has been recognised 
time out of mind by Courts, both of law and equity, in dealing witli such 
agreements; and as the reason for it I do not think that I can do better than 
refer to the observations of Lord Mansfield in Holman v, Johnson^ 1 Cowper, 
543, quoted in Leake on Contracts, 970 . He says: — " The objection that a 
contract is immoral or illegal as between the plaintiff and the defendant 
s<mnd8 at all times very ill in the mouth of the defendant. It is not for his 
sake, however, that the objection is ever allowed, but it is founded on general 
principles of policy, which the defendant has the advantage of, contrary to the 
real justice, as between him and the plaintiff.” 

Ap I understand it, provisions in a contract of the kind before me, whi^-li 
absolutely debar the person to whom the proprietary rights have passed, from 
exercising those rights, impose conditions which no Court ought to recognise 
or give effect to ; and that a covenant in a sale-deed, the effect of which is 
to disable the vendee for ever from either alienating or enjoying the interest 
conveved to him, is not only contrary to public policy, but in violation of 
[486] the principle enunciated in ss. 10 and 11 of the Transfer of Property Act. 
The agreement, therefore, on the basis of which the plaintiff in this case asks 
for relief, is one which no Court should, in my opinion, assist him in enforcing,, 
for, as I have already remaiked, the sale-deed and ihrar-namah^mn^t be read 
as one insfrnment and as recording a single transaction. I therefore, uphold 
the decision of the Lower Appellate Court, but on grounds different from those 
which that Court has given, as, upon the point of limitation, I think the 
Deputy Commissioner was wrong. I am of opinion that the suit failed, the 


958 



AJU0HU tl886] I.I 1 .R. 8 All, 48T 

plaintiff being entitled to have the relief prayed by him, and that this 
appeal must be, and it is, dismissed with costs. 

• 

.JIahmood, J. — I have arrived at the same conclusions as the learned 
Chief Jubtice, but as both of the judgments of the Courts below havede tlt with 
the cabe in an unsatisfactory manner, I am anxious to recapitulate the impor- 
tant Jacts es^sefltial to the determination of the quebt»on of law involved. J have 
read the original record and it appears to me that the case cannot propeily be 
disposed of upon the ground* of limitation, as it has been by both the lower 
Courts, I need pay nothing further as to the point ot limitation, because 1 think 
with the learned Chief Justice that, upon the merits, the suit is unmaintainable, 
Tlie facts of the case are. that in a village called Dasui, there was a nine annas 
and S'X pies share of Mahram Das, the plaintiff in tliis case, and a four annas 
share ownen by Partab and Ajudhia, the former of whom was the father ol the 
latter, who is the defendant. Early in the year 1880, a sale*deed was execut- 
ed jointly by Partab and Ajudhia, convex ing the four annas share to M-thram 
Das. Under this deed an area of 15 acres was specially reserved (or the vemlors. 
It appears that when dakkil-kharij was to be effected in the revenue records, the 
vendors did not, as required by the rules, consent to express their concurrence, 
and no dakhil khartj was carried out. So matters stood wiien the vendee 
Mahram Das, on the 24:th August 1880, executed a deed of sale, whereby he 
conveyed a two annas share out of tlie four annas previously purcliased by 
him from Partab and Ajudhia, to the latter. This deed contained a clause to 
the effect that the covenant as to the 15 acres contained in the former sale-deed 
was null and void, and that the rights of [457j the parties should in 
future he governed by the new sale-deed. Contemporaneously with this 
deed, Ajudhia executed an ikmr-vamah of the same date in favour of the 
plaintiff' Mahram Das, containing certain specific conditions, whidi were 
a reproduction of some of the most important terms of the sale-deed 
itself. Now, I concur with the learned Chief Justice that these two docu- 
rrents should be treated as if they recorded one and the same transaction, 
and should be read together in order to asi-ertain the intention of the p 11 ties. 
If any aulhoiity is lequired lor this view, the reports are full of cases on the 
point in connection with the hue bil-iimfa form of morbgig^s. Tfie Courts in 
this country have ruled to this effect, when it appears that the deed of absolute 
sale is accompanied by a contemporaneous ikrar-namah by a mortgagee or 
conditional vnndee, providing for the re-conveyance of the propei ty to the 
mortgagor on payment of the price the mortgagee has paid. Tin’s view is borne 
out by the principle on which the judgment of the Privy Council in Sital 
Purshad v. Lvchmi Puishod, I. L. R., 10 Cal., 30, proceeded. Reading the two 
documents as one, there is every reason to say that if any part ol either is 
such as the law disallows, it must he treated as invalid to that extent. The 
sale-deed, after reciting that Mahmm Das was the owner of a nine annas and 
six pies share, and had purchased four annas, sets forth conditions which I 
need not mention, because they are more fully stated in the ikrar-namah 
executed by Ajudhia upon the same dates. The cldef points in the ikrar- 
namah — (i) that the vendee Ajudhia would never sell or mortgage what 
he had purchased, and if he did, it would be to Mahram Dhs fiimself only, for 
the same price as he had paid ; (ii) the executant Ajudhia would never liave 
the light to^ask for partition of his share, and was bound to keep it joint, and 
Mahaiam Das was entitled to collect rent therefrom ; (lii) the property pur- 
chased was to remain in the possession of the vendee, and devolve upon his 
natural or adopted heirs ; but in case neither were alive, no other person 
could succeed to the property under the oidinary law. There were other 
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eondirioDs as to the rent payable by the vendee tor the land cultivated by 
bimhelf, and the condition as to the 15 acres in the old salei-deed was set 
aside* Then corxies an important clause to the effect that if the vendee should 
, act in breach of the terms of the agreement, the sale-deed of the two [4881 
annHK sha>e executed by Mabram Das to Ajudhia should be treated as waste 
paper.'* Fuither, the tkrar-namah says that this purchase of two annas shall 
be free friun all attachments and sales in execution of decrees, t^ndthat if finy 
person should attach the share, then Mahram Das would have the right to 
pay in Rs. 50, and such person might not bring to sale the property purchased 
by Ajudhia. The learned Chief Justice has said that the Courts 6i Equity and 
of Law^ in England have never allowed such a transaction, and this rule is 
based upon fundamental principles of public policy. 

After the execution of the two documents, there was a litigation between 
Mabrnm Das and Ajudhia in connection with partition. There was a partition 
by some otlier co-shareis in the village, and Ajudhia having joined with them, 
succeeded on the Slst June 18*^2, and an order was passed by the Deputy 
Commissioner that the partition proceedings should go on. On the Hib Decem- 
ber 18H4, Ajudhia, in contravention of another condition of the ikrar-namoht 
realized two small items from tenants as rent. In consequence of this the 
plaintiff, Mahram Das, on the 12tih Decernlier 1881, brought a suit in the 
Rent Court against the tenants for tlie recovery of rent from them as Umbardar. 
His suit was dismissed on the llth January 1885, in consequence of the 
tenants having proved that they had paid their rents to Ajudhia. Upon this 
the plaintiff prayed for three reliefs, — fir?>t, the cancelroent of the de^d of sale 
of the 24th .4ugUot 1880, on the giound that, by reason of his breaches of 
covenant, namely, his action regarding the partition and the collection of 
rents, the defendant had ceased to be owner ; secondly, that the deiendaut had 
wrongly leceived Rs. 30 and again Rs. 10 from tlte tenants, against the terms 
oi ikrnr-namah, and was liable to repay the same to the plaintiff as 
lambardar, as money had and received to his use; thirdly, a sum of Rs. 9-2, 
which represented coals incurred by the plaintiff in his unsuccessful litigation 
in the Revenue Court, and was now claimed by way of damages. I will deal 
separately with each of the reliefs claimed. As to the nature of the rule 
formulated by the Legi^ature in s. 11 of the Transfer of Property Act,. 
I need onlv say that while at one time it might have been doubtful whether 
the rule was applicable to transfer by way of sale, or was limited to [489] 
grants short ot absolute transfer, the mode in which the doctrine has been 
dealt wiih by the Legislature is applicable alike to transactions of boMh kinds. 
In otlier words, the principle of s. li applies as much to mortgages or leases, 
as to gilts or sales. Among the cases on the subject, perhaps the best authority' 
is the judgment of MuttusaMI Ayyar, J., in Anantha Tirtho Chariar 
Naqmuthit Amhnlagaren, l.L R., 4 Mad., 200, and particularly where it is said r 
''It aptiears to us to be a general rule of jurisprudence that where an estate in 
fee is given, a condition in restraint of alienation is a condition repugnant to 
the nature of the grant, and, as such, inoperative. We think there can be no 
doubt on general principles that, when property is transferred absolutely, it 
must be transferred with all its legal incidents, and that it is not competent tO' 
the grantor to sever from the right of property incidents which the law insepar- 
ably annexes to it, and thereby to abrogate the law by private agre^lnent. The 
introduction of a condition agiinst alienation in a grant absolute in its tarma 
has been declared to be equivalent to introducing an exception of the very thing 
which is of the essence of the grant." These views are in pursuance of the rule* 
laid down iu Bradley v, Peixoio, Tudor's Leading Oases on Real Property, 968* 
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Md 16 consistent with many other English oases. The same rule obtains in 
the Muhammadan law. In the case of Hussain Khan Bahadur v. Nateri 
Srinivasa Charlu, 6 Mad. H. C. Rep., 356, Holloway. J. said that the rule df 
justice and equity in these cases was universal, and that where the main object 
of the grant is clear, conditions clearly inconsistent with that object cannot be 
held valid. There are two ways of dealing with a question of this kind. The 
first^s to re^rdit as a question of construction, and to ask w)iat the parties 
mean by first saying that ownership is to be transferred, and then saying that 
what is transferred is not ownership in the proper sense. Of course, in 
such a case every attempt to reconcile these statements should be made, but 
where no reconciliation is possible, the Courts say that, under these circum- 
stances, the main object of the parties must be kept in view, and thnt provisions 
inconsistent therewith must be treated as void. So the matter stands in this 
case. The case is not hke that with which CouCH, 0. J., had to deal in Balaji 
J. Rahalkar v [463] Narayanbhat, 3 Bom. H.C. Rep., A. C., 63, in which the 
terms of the document were distinctly capable of being interpreted to the 
effect that there was “ no grant of any interest in tlie land, except of the 
personal use of it for the particular purpose specified," and that “ it must 
have been intended by the parties to the grant tliat it was to expire when the 
grantee and his kinsmen ceased to occupy the house themselves." In the present 
case there is no doubt that the deed of sale purports to be a conveyance of 
ownership, and thorefoi’e all provisions inconsistent with that purpose are null 
and void. Fur these reasons I concur with the learned Chief Justices in holding 
that Ajudhia is not bound by any covenant which derogates from the ordinary 
legal incidents of ownership. 

The second question is, whether the Rs. 30 and Rs. 10 realized by Ajudhia 
as rent can be recovered in a suit of this kind. It must be observed that, 
whatever may be the rights of a lambardar in reference tp the collection of rents, 
the defendant in this case, being a co-sharer in the village and having, though 
perhaps irregularly, realized sums of money from the tenants, he cannot, in a 
Civil Court and in a suit of this nature, be made to re pay the lambardar. 
The only remedy of the latter is to deduct the items when the bujharat or 
rendition of accounts between himself and the co-sharers takes place. 

The third point relates to the sum of Rs. 9-2, the costs of litigation in the 
Bent Court. Upon this point; I am anxious to state the reasons for my con- 
clusions, because there exists some conflict of authority. In thecase of 
Chengulva Raya Mudaliv. Thangakhi Ammal, 6 Mad H. C. Rep., 192, the Full 
Bench of the Madras High Court laid down the rule that an action lies in a Small 
Cause Court for the recovery of costs incurred by the plaintiff in a suit to compel 
re*gistration of a document. The mttoof this ruling, and in particular of the 
judgments of SCOTLAND, C. J , and Holloway, d., was that, inasmuch as the 
Registration Act omitted to provide for costs incurred by a party in the course of 
obtaining registration, therefore the ordinary Courts were enbicled to deal with 
such costs as ordinary damages. Opposed to this view is a decision of the Bom^ 
bay High Court in Jalam Punja v. Khoda Jarra, 8 Bora. H. C,, Rep., A.C , 29, 
in which ^yESTROPP, C.[461j J., held that no action lies for the recovery of costs 
incurred by a defendant in defending himself in a possessory suit brought against 
him in a Mamlatdar’s Court under Bombay Act V of 1864. So also in Kabir 
V. Mahadu^ I. L. R„ 2 Bom., 360, where a more reasonable view was adopted. 
It was there held that an action brought to recover costs of proceedings held 
under Act XX of 1864, is not maintainable when the Court before which such 
proceedings were, taken has made no order as to the payment of such costa, A 
Bimilar view was taken in Praasankar Shivshankar y. Govindlal Parbhudaa^ 
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I. L R., 1 Bom., 467, where ifc was ruled that no action is maintainable for 
dama^jes occasioned by a civil action, even though brought maliciously and 
without reasonable and probable cause, nor will it lie to recover coat>s awarded 
by a Civil Court. This no doubt shows some conflict of authority, own 
view is, that the real principle is not limited to damages in tort. Wherever a 
Court has jurisdiction, and a civil suit is brought for the recovery of costs 'W’hich 
might have been dealt with in tlie former litigation, tlie question may he^fbade 
the suh]ect of a plea in limine upon a matter of procedure. Section 13 of the Civil 
Procedure Code lays down the genornl rule of* r^?s pidicnta, and it is possible 
that this rule would in such a case be applicable by analc^gy. *But whatever 
view may ho adopted, the ratio depends upon the same piiuciples. Where a 
Court lias jurisdiction and orders costs, Diat order is final and binding. But 
where the f^^rmer Court is not entitled to oider costs,' and costs are incurred, they 
may, in my opinion, be made the subject of consideration as to damages in a 
subsequent suit. 

In the present case the Rent Court in the former suits was entitled to 
deal with tlio question of costs, and dealt with it, and they cannot he made the 
subject-matter of fresh liiigation. 1 am therefore of opinion that the costs 
cannot be claimed in ttus suit. For these reasons I concur in the order pro- 
posed by the learned Chief Justice. 

Appeal dismissed. 


NOTES. 

[ As regards costa, this was fullow«*d in (18S7) 9 All., 474. See also (1909) 5 A. L. J., 140. 
As rcgtifda reatrictions against alh‘natioii, soe also (1909) 10 C, L. J., 476 (covenants in 
a lease).] 


[462]r/ic ^6th May, 1886, 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 


Sheobharos Rai and others Defendants 

versus 

Jiach Rai and others Plaintiffs^ 


Pre-emption — Sate to a co-sharer and stranger — Specification of interest sold to 
stranger and of price — Right of pre-emption of vendee -co-sharer. 

The principle of denying the right of pre-emption except as to the whole of tho property 
sold, is that by breaking up the bargain the pro-einpbor would be at liberty to take tho beat 
portion of tho pfoperty and leave the worst part of it with the vendee. The rule applies only 
to those transactions which, while contained in one deed, cannot be broken up or separated. 
It should be limited to such transactions, and the reason of it does not exist where the 
shares sold are separately specified, and the sale to the stranger is distinct and divistbls, 
though contained in the same deed as the sale to the co-sharers. 4 

The ratio decidendi of Bhawani Prasad v. Dnviru, 1. L. H., 5 All., 197, explained. 8h§o^ 
dyal Bam v. Bhyro Ham, N.-W. P.S. D. A. Rep., 1860, p 53, distinguished. Guneshee Lai w, 
Zaraui AH, N W. P. H. C. Rap., 1870, p. 343, and Manna Singh v. Hamadhin Singh, I.L. 
R , 4 All., 25-2, dissented from. 

• Second Appeal No. J56d of 18b6, fioin a decree ot J. M. C. Sieinbelt, E-q., Pisrtict 
Judge of Azamgarh, dated the Ist July 1885, confirming a decree of Munshi Sheo Sahai, 
Mupsil of Mahamadabad Goiina, dated the 12 th January 1885. 
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A oo>^Iiarer in a village conveyed by deed of sale certain land to font persons, three of 
whom were oo-sharerfl in the same patti as the vendor. The deed contained a specidcation of 
the interegts purchased and the considerations paid by the co^sbarers and the stranger vendees 
resMctively. In a suit for pre-emption by certain co-sharers of the same patti as the vendor, 
the Lower Appellate Court held that although the co-sharers- vendees had a pre emptive right 
of the same degree as tho plaintiff, nevertheless they, having joined a stranger with them in 
pu^ohasing tJbe property, had forfeited their right, and could not resist the claim even in res- 
pect of such portions as they had purchased under tho sale-deed. 

Held that this view was erroneous, and that inasmuch as tho deed of sale contained an 
exact specifioaifi on of the sh.^res purchased by the eo-sharors-vendeos, who had an equal 
right of purchase to that of the plaintiffs in respect of such shares, and as tho shares purchased 
and the consideration paid by the stranger vendee were also exactly specified, the lower 
Court should not have decreed the claim for pre-emption as to that portion of the property 
which had been purchased by the co-sharors. 

The facts of this case are stated in the judgment of the Court. 

Munshis Ilaniiman Prasad '^ndL Madho Prasad, for the Appellants. 

Munshi Sukh Ram, for the Respondents. 

[463] Mahtnood, J. — The facts of this case may be recapitulated here in 
order to indicate the point of law which has to be determined. 

Tilak Rai (defendant No. 5) executed a deed of sale on the 2nd October 
1884, whereby lie conveyed certain specific plots of land constituting an area of 
15 bighas 14 biswas and 18 dhurs to — (i) Sheobharos, (ii) Sheo Bhik, (iii) 
Parkash, (iv) Bali, in lieu of Rs. 250 mentioned in the deed. The deed also 
conveyed a house No. 1044, which belonged to the vendor, but the covenant of 
sale expressly states that the conveyance was made according to the specifica- 
tion contained in a schedule at the foot of the deed. That schedule shows that 
out of the area of cultivated land, plots Nos. 707, 1001 and 1002, constituting 
2 bighas 5 biswas and 13 dhurs, was sold to Bali, and the rest of the plots to 
the other three vendees. As to the house, there is no express mention ; but the 
schedule shows that the price paid, by Bali in lieu of all that he purchased under 
tho deed was Rs. 49, whilst the remaining sum, of Rs. 201 was the amount of 
the consideration paid by the other three vendees for what they took under 
the sale. 

The suit from which this appeal has arisen was instituted by Jiach Rai 
and others, co-sharers of the same patti as the vendor Tilak Rai, and as such 
entitled to pre-emption under the terms of the rnajib^ut-arz in respect of the 
sale above-mentioned. Tho Lower Appellate Court has found that, with the 
exception of Bali, the other three vendees are sharers in the same thok as the 
vendor Tilak, and therefore entitled to a pre-emptive right of the same degree 
a*s the plaintiffs. But notwithstanding this finding, the learned Judge has 
upheld the decree of the Court of First Instance, decreeing the claim in respect 
of the whole property covered by the sale-deed, on the ground that the three 
co-sharers of the thok having joined Bali, a stranger, in purchasing the proper- 
ty, they had forfeited their pre emptive right, and could not resist the plaintiffs’ 
suit, even in respect of such portion as they bad bought under the sale. 

FrouD this decree the three vendees, Sheobharos and others, who have been 
found to he co-sharers of the thok, have preferred this appeal, and the learned 
Munshi, wh<j has appeared on behalf of the appellant, has confined his argument 
to the contention that [464] upon the findings of the Lower Appellate Court 
itself the suk should have been dismissed, so far as the portion of the property 
purchased by the appellants is concerned. On the other hand, the learned plea- 
der for the respendent has relied upon certain rulings which T shall presently 
deal with. 
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I am of opinion that the contention pressed upon us by the learned pleader 
for the appellants has force, and that this appeal must prevail. In the case 
of Sheodyal Bam v. Bhyro Ram, N.-W. P. S. D. A. Rep., 1860, p. 63, it jvas held 
by three learned Judges of the late Sudder Dewany Adalat of these provirjpes, 
that the sale of a share of an estate to a stranger jointly with a co-sharer of 
the village was in violation of the terms of the wajib-ul-arz, the express object 
of which was to prevent the intrusion of strangers, and that afe the sale was 
one and indivisible, the claimant of pre-emption was entitled to a decree in 
respect of the whole property sold Then in the case of Gunfishee Lai v. 
Zaraut Ali, N-W. P. H. C. Rep., 1870, p. 343, a Division Bench di this Court 
carried the rule further by applying it even to a sale-deed in which the shares 
purchased by the strangers were separately specified, and the latter ruling was 
again followed in Manna Sinqh v. Ramadhin Srngh, !• L. R., 4 AIL, 252, where 
it was held tliat oven an express specification of the shares purchased by each 
vendee could not alter the joint nature of the sale transaction, or permit of its 
being broken up and treated as involving separate contracts, so as to entitle the 
co-sharer who has purchased along with a stranger to resist the pre-emptive 
suit, even in respect of his own specific share. 

The first two of these rulings were referred to by me in Bhaivam Prasad 
V. Damru, I. L. R., 5 AIL, 197, not with the object of agreeing or dissenting from 
the rule therein laid down, but simply to point out the analogy with the point 
which was then before me. The exact question with which I had to deal in 
that case was that a plaintiff-pre-emptor who, in claiming pre-emption, joins 
a stranger in the suit, cannot succeed, because the very nature of his claim 
violates the fundamental principle of the pre-emptive right. And hecaui^e the 
lower Courts in this case have misunderstood a portion of what I said in that 
case in giving expression to my rat^o decidendi, I wish to explain my meaning 
in saying that a pre-emptor [468] ■ ‘who, in purchasing property himself, joins 
a stranger in such purchase,'* could not subsequently “ resist the claim of other 
pre-empbors, who in suing for pre-emption vindicate the policy of the right.'* 
All that I meant l)y the words which I have emphasized was, that the nature 
of the joint purchase should be such as to make it as impossible to ascertain 
the interests acquired by each of the joint purchascirs as it would be in the case 
then before me to ascertain how much the pre-emptor was claiming, and how 
much of the pre-emptive interests he had made over to the stranger whom he 
had joined in instituting the joint suit. That in such cases the sale, on the one 
hand, and the suit on the other, cannot be subjected to a division of interests, 
is obvious ; and an illustration of this is to be found in the recent case 
of Karan Sinqh v. Muhammad Tsmail Khan, I. L. R., 7 AIL, 860, in which 
PetHERAM, C.J,, laid down a rule whicli, in the result, has the same effect as the 
rule laid down by me in Bhawam Pras id v. Damru, 1. L. R., 5 AIL, 197. And 
I wish to add that nothing which I said in the latter case should be so under- 
stood as to lay down the bi'oad rule that in every case, regardless of the nature 
and incidents of the transaction of sale, the mere fact of a stranger having acquired 
rights under the same sale-deed as a co-sharer entitled to pre-emption under 
the wajib-ul arz, would entitle the other co-sharers to pre-empt even the 
separately specified portion of property purchased by a co-sharer entitled to an 
equal pre-emptive right. 

In the present case the sale-deed contains an exact specification of the 
shares purchased and the price paid by the vendees-appellants, and it contains 
also an exact specification of the shares purchased and the price paid by the 
vendee-defendant Bali. The case of Sheodyal Bamy, Bhyro Ram, N.-W. P, S 
D. A. Rep., 1860, p. 53, is not in point, because the three learned Judges who 
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decided that case adopted as their laiio decidendi that the shares sold and 
sought to be pre-empted were not capable of division, and were not separately 
specified. In the case of GunesheeLalw, ZaraiU Ah, N.-W.P. H. C. Eep., 1870, 
p.'^43, I respectfully think the rule was carried too far, and so also in Manna 
Singh V. Bamadhin ^ymgh, I. L, E., 4 All., 252. With neither of these rulings 
a-m I prepar^ to agree, because the principle or ratio decidendi of denying the 
ri^t of [ftOCTj pre-emption, except as to the whole of the property sold, is that by 
breaking up the bargain the pre-emptor would be at liberty to take the best 
portion of yie property and leave the worst part of it with the vendee. In the 
two last-mentioned cases, the shares are separately specified, and where such 
shares are separately specified, and the sale to the stranger is distinct and divisi- 
ble, although contained in one deed, the reason of the rule does not exist. The 
rule applies only to tho*se transactions which, while contained in one deed, 
cannot be broken up or separated ; and the rule should bo so limited, for it 
would be a very great hardship if the vendee, by the association of a stranger 
in respect of a small but specified portion of the property purchased, should 
have to forfeit his entire right ol purchase in favour of a sharer having equal 
but not preferential rights. Indeed, where the share of each purchaser, and the 
price which he had paid for it are distinctly specified in the sale-deed, there is 
really no breaking up of the bargain, as understood in the law of pre-emption, 
if the purchaser is ousted from the specific share which he has individually 
purchased along with others under the same deed of sale. Moreover, even under 
the strict rule of the Muhammadan law of pre-emption, the pre-emptor, in 
dealing with a sale under which more persons than one have purchased, is 
entitled to say that he olijocts to the intrusion of only one of the purchasers, and 
wishes to exclude him by pre-empting the specific share which such purchaser 
has individuilly acquired. And the principle in its application to the ijresent 
case shows that the exclusion of the purchaser Bali is all that the pre emptive 
terms of the wajib-ul-arz necessitate, and he would be subjected to no hardship, 
such as the breaking up of a single bargain implies, if he has to give up all that 
he has piircliased, and received the price which he individually paid for his 
specific share of the property. 

For these reasons I hold that the Lower Appellate Court in dealing wibli 
this case should not have decreed the claim for pre-empiJon against the 
present appellants, who are co sharers in the same thok as the vendor and as 
such had an equal right of purchase to tliat of plaintifis in respect? of the 
shares specified in the deed of the 2nd October 1884, as purchased by them. 

1 would decree this appeal and set aside the decrees of hotli the lower 
Courts, so far as they decree the claim of the plainbitTs- £ 467 ] res- 
•pondeots to that portion of the property which was purchased by the 
appellants, and to the extent of the claim which has been successfully resist- 
ed by defendants, the plaintiffs will pay costs in all the Courts. The plaintiffs 
will be entitled to a decree in respect of the share purchased by Bali against tiie 
vendor-defendant and Bali, defendant, with costs, to that extent, incurred in 
the Court of First Instance, on condition of the plaintiffs depositing in that Court 
the sum of Es. 49 for payment to Bali, defendant, within one month from the 
date wfien this decision reaches that Court, otherwise the suit in this respect 
also will stand dismissed with costs. 

The decree will be prepared in the above terms with reference to s. 214 of 
the Civil Procedure Code. 

Oldfield, J,— I concur. 

• Appeal allowed. 
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The 26th May 1886. 

Pkesent : ' * 

Me. Justice Straight, Offg. Chief Justice, and Mr. Justice Mahmood. 

Deoki Nandan Defendant 

versus 

Dhian Singh Plaintiff?^ 


Sir lafid — Ex-prop netary tenant — Nature of the right of occupancy — A ci 
XII of 188/ (N,-W. P. Bent Act)y s. 7 — Trees. 

In a suit for recovery of possession of zamindari property conveyed by a sale deed, includ- 
ing certain plots of land which were the defendant-vendor’s si?', the lower Courts held with 
reference to s. 7 of the North-West Provinces Bent Act (XII of 1881), that the defendant 
was entitled to hold possession of the said plots as ex-proprietary tenant, but as it appeared 
that they had fruit and other trees upon them, the Courts awarded the plaintiff possession oi 
these trees on the ground that the nature of an ex-proprietary tenure did not entitle the 
holder to resist a claim of this kind at to the trees upon the land forming the area of 
such tenure. 

Held that this decision was erroneous, and that the plaintiff’s claim to possession of the 
trees upon the plots in question must bo dismissed. 

Per Mahmood, J., that the principle of iho ma>\hn cujtis csl solum ejus est usiiue ad 
coelum was applicable to the case by way of analogy, and that an ex-propriotary tenant had 
all the rights and incidents assigned by jurisprudence to the ownership of land, subject only 
60 the restriction imposed upon the occupancy-tcnure by the statute which created it, and 
that honce he would be entitled to the trees on the land, and to use them as long as the 
tenure existed. Bibee Sohadwa v. Smithy 12 B.L.R., 82, Narendra Narain Roy Chowdhryv. 
IshanChundra Sen, IS B.L.R., 274, Gopal Pandey v. Parsotafu Z)as, I.L.R., 6 All., 

121, Oolttek Rai7iy. Nuba Soonauree Dassee, 21 W. B., 344, Shaikh Mahomed Aliv, Bolakee 
Bhuggut, W.R., 830, Ram Baran Ram v. Saiig Ram Singh, T.L.R., 2 All. 896, and Dc6i 
Prasad v. Ear Dyal I. L. R., 7 All., 691, referred to. 

Also per MahMOOD, J., that it would bo impossible to give effect to the lower Courts’ 
decrees without disturbing the ex-proprietary tenant’s rights, for if the plaintiff wore entitled 
to possession of the trees, he would be entitled to enter upon the land to get at the trees,* 
because when the law gives a right, it must be understood to allow everything necessary to 
give that right effect. 

The plaintiff in tliis caso sued the defendant for inter alia possession of three 
plots of garden land and the trees thereon situated in a village called Thawau. 
These plots were numbered in the village papers 1021, 1024, and 1039. He 
claimed by virtue of the purchase frotn the defendant, under a SfJe-deed, 
dated the 13th September 1883, of the defendant’s proprietary rights in the 
village to the extent of an 8 gandas share, together with the trees, groves, and 
all the rights and interests thereto appertaining. The defence to the suit was 
that the land was the defendant’s sir-land at the time of the sale to the plaintiff, 

* Second Appeal No. 1682 of 1885, from a decree of F. E. Elliot, Esq., District JuJge 
of Allahabad, dated the 12th June 1885, confirming a decree of Pandit Indar«Narain, Munsif 
of Allahabad, dated the 5th November 1884. 
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smd ke was entitled to retain possession of it, as also of the trees, as an ex- 
proprietary tenant, under the provisions of s. 7 of the North-Western Provinces 
Rent Act tXII of 1881). The Court of First Instance (Munsif of Allahabad) 
held that plots Nos. 1021 and 1039 were the defendant’s sir-land at the time 
of the sale, and that therdforo he was entitled to the possession of these plots, 
as an ex-proprietary tenant, under the law mentioned above, but that the 
plairilijpf was*enBitled to the possession of the trees, as the defendant had sold 
all the trees, and trees did not come within the operation of s. 7 of the Bent 
Act. The Court accordingly dismissed the plaintitl’s claim for possession of 
lands Nos. 102l and 1039, but directed that “ the plaintiff should be put in 
possession of the trees.” 

The defendant appealed, and the Lower Appellate Court (District Judge of 
Allahabad) held that the defendant was nob entitled to retain the trees, having 
sold them to the plaintiff. 

The defendant preferred this second appeal on the ground that the land 
being sir, and being occupied by the trees in dispute, he was entitled to retain 
possession of such trees as long as they existed. 

[469] Lala Jokhu Lai, for the Appellant. 

Munshi Hamiman Pj'asad and Mnushi Mad ho Prasad, for the Respondent. 

Mahmood, J. — In this case 1 think it is necessary to recapitulate the 
essential facts in order to indicate the point of law which we are called upon 
to determine. 

The defendant was tlie owner of a twelve-ganda share of the zamindari 
interests in a village. Out of that property he, on the 13th September 1883, 
executecf a sale-deed as to an eight-gauda share, which he conveyed to the 
present plaintiff with all rights appertaining thereto, including sir-lands and 
sayar items, in consideration of Rs. 800. It appears, as stated by the plaintifl, 
that the latter, under the sale-deed, obtained possession on the 30th March 
1884. It is alleged that after this the defendant ousted the plaintiff, this being 
the cause of the present suit. The. object of the suit was the recovery of 
possession of the whole property conveyed by the deed, including three plots, 
Nos. 1021, 1026, and 1039, on the ground that these also were included in 
and covered by tlie deed. 

The Court of First Instance framed two issues as to these plots in reference 
to a plea by the defendant to the effect that these plots were bis szr, and chat 
he was entitled, under s. 7 of the Rent Act, to hold them as an ex-proprietary 
tenant. The Court held that out of the three plots, Nos. 1021 and 1039 were 
found to be the defendant’s s«r4ands, and that, as such, the defendant was 
entitled to hold possession of them as an ex- proprietary tenant. With respect 
to the remainder, i.e., the larger portion of the suit, the Court decreed the 
claim ; but with respect to the two plots 1 have mentioned, the provisions of 
the statute prevailed, and the plaintiff was held not entitled to oust the defen- 
dant from possession. At the same time, as it appeared that these two plots 
had fruit and other trees upon them, the Court decreed the claim in such a 
manner as to award the plaintiff' possession of those trees. The plaintifl does 
not appear iio have appealed, but the defendant did so to the District Judge. 
The Lower Appellate Court has upheld the findings of the first Court upon 
grounds stated ^in the judgment, namely, that the nature of an ox-proprietary 
tenure C470] does not entitle the holder to resist a claim of this kind as to the 
trees on the land which forms the area of that tenure. The Lower Appellate 
Court, therefore, affirmed the first Court’s decree, and hence this second appeal 
has been preferred#on the ground thus stated in the memorandum of appeal : — 
“ The decision of the learned Judge is against the principle of ex-proprietary 
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fcenancy-righfc, inaarauch as when the land in suit is sir^ and is occupied by 
trees, the appellant had a right to retain possession of them while the trees 
exist/' The case, as it has been argued, rests upon this single qmastion, and 
my conclusion is that the contention has force and the appeal should p4*evaiL 
It seems to me that the question in the case is one df first impression ; that is 
to say, J am not aware of any decision of this or any other Court in which there 
is a specific ruling on the subject. I consider it my duty, therefore, to ^^press 
my views as fully as may be necessary for ^the purpose of settling the law. 
In the first place, it is necessary to bear in mind the exact nature of the, 
right of occupancy held by an ex-proprietary tenant in these Provinces. That 
right is regulated by s. 7 of the Rent Act, which provides as follows : — Every 
person who may hereafter lose or part with his proprietary rights in any mahai, 
shall have a right of occupancy in the land held by him as sir in such mahai, 
at the date of such loss or parting, at a rent which shall be four annas in the 
rupee less than the prevailing rate payable by tenants-at-will for land of similar 
quality and with similar advvmtages. Persons having such rights of occupancy 
shall bo called ex-proprietary tenants.’ ” Here then is a statement in clear 
terms of wliat are to be the rights of those who, having once been owners of 
a mahai in whole or in part, cease to be so ; and the section ends by saying 
that tlieso rights in tneir sir-lands are to be those which are enjoyed by occu- 
pancy-tenants. At this point I think it will be useful to trace the history of the 
occupancy-tenure in ihe Bengal Presidency. I may first refer to the judgment 
of Pheau, J., in Bibee Sohodiva v. Snitth, 12 B. L. R , 82, in which a question 
having arisen as to the nature of the occupancy-right, that learned Judge said : 
— This right, resting upon legislation and custom alone, is not derived Jrom the 
general proprietary right given bo the zamindar by the Legislature, but is, as 1 
[471] understand, in derogation of, and has the effect of cutting down and 
qualifying, that right. I may say that in my conception of the matter, the 
relation between the zamindar’s right and the occupancy-ryot’s right is pretty 
much tlie same as that which obtains between ihe right of ownership of land 
in England and the servitude or oasoraeiit whicli is termed profit d prendre. 
It appears to me that the ryot’s is the dominant and the zamindar’s the ser- 
vient riglit. Whatever the ryot has, the zamindar has all the rest which is 
necessary to complete ownership of the land, subject to the occupancy-ryot’s 
right, and the right of the village, if any, to the occupation and cultivation of 
the soil, to whatever extent those rights may in any given case reach. When 
these rights are ascertained, there must remain to the zamindar all rights and 
privileges of ownership which are nob inconsistent with or obstructive of them.” 
These observations are fully applicable in principle and by way of analogy to 
the occupancy-rights existing in these Provinces. The next case I wis^i to 
refer to is the decision of the Full Bench of the Calcutta High Court 
in Narcndra Narain Boy Chotvdhry v. Ishan Chandra Sen, IS B. L. R., 
274, in which, though in some respects differing from the conclusions of 
Phear, j., in the case 1 have quoted, his ratio decidendi, and his views 
as bo the nature of the occupancy-right in Bengal were generally adopt- 
ed. These rulings are important, because the right of occupancy in 
these Provinces was created at the same time and by the sa-me legisla- 
tion as in Bengal. The next case is Gopal Pandey v. Parsotam Das, I.L.R., 
5 All., 121. 1 refer to my judgment in that case, becai^se I was in a 

minority of one, and my observations have not been summarized in the head- 
note of the report. x\fter referring to the two cases cited above, Psaid (at p. 131) 
that “ in the case of an occupancy-tenant the right which the Legislature 
has conferred upon him is such as subject to the limitatioB prescribed by the 
sta^bute. prevails against all the world. The subject of the right is the land 
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held by the* tenant, and whatever changes the ownership of that land may 
undergo, the occupanoy-righb subsists in, and goes with, the land." 

Then.^after referring to a ruling of the Sadder Board of Revenue, I went on 
to sayH — I confess I am unable bo take any such view. It seems to me to be 
based upon what, I cannot help feel- [4721 ing, is a misconception of the nature 
of the occupancy-right. I have already endeavoured to sIjovv, by introducing 
a comparison* between the occupancy-right of an Indian cultivator and the 
emphyteusis of the Romans, tljat the right, as now defined by the statute, is, 
subject to its o,wn limitations, as much a real and subsisting riglit as any other 
kind of estate carved out of the full ownership of land.’' The rest of the judg- 
ment refers to other matters with which we are not now concerned. I still 

adhere to the views which I then expressed, and I incorporate them in my 

present judgment because, in dealing with questions of tliis kind, I understand 
that the Mufassal Courts suppose my judgment to have been dis.sented from, 
upon all points, by the other members of the Full Bench. My view, as I was 
not at that time aware, is also supported by the decision in Goluck Ram v. 
Nuba Soonduree Dassee^ 21 W.R., 344, where the Judges again compared one 
kind of tenure in Bengal to the emphyteus7s of Roman law. Again, there is 
the case of Shaikh Mahomed Ali v. Bolakee Bhnqgut, 24 W.R., H30, in which the 
ratio of the judgment of MiTTER, J., is in keeping with the view which I 
jentertain, for it was there held that the trees were included in the lease 
relating to the land on which they stood. Again, 1 may refer to Ram Baran 

Ram v. Salig Ram Singh^ I. L. R., 2 All., 896, where the Judges of this Court 

expressed the view that, by virtue of one incident of the occupancy-right, the 
trees aoceded to the soil, and were liable to bo dealt with by the occupancy- 
tenant, unless something happened to bring his tenure to an end. 

No ruling upon the exact point here has been cited before us. The question 
after all depends mainly upon the interpretation to be placed upon the word 
“ land ” in s. 7 of the Rent Act. This is a word which has a very specific legal 
signification. In the first place, I refer to a passage on p. 420 of Maxwell's 
work on the “ Interpretation of Statutes," where it is said : — “ The word ‘ land ' 
includes messuages, tenements and hereditaments, houses, and buildings of any 
tenure unless there are words to exclude houses and buildings, or to restrict the 
meaning to tenements of some particular tenure." In India, we have a defini- 
tion of the expression “ immoveable property " in s. 3 of the Transfer of Property 
Act, in which timber [473] is excluded from the notion of land — an interpreta- 
tion which is special to the Act, and which would go to show, if anything, that 
the word “land ’’ was of wider meaning than the framers of the Act intended 
should be attached to the term “ immoveable property." In the Oudh Rent Act, 
s. l3, the word “ land ” is again defined very broadly. Again, s. 2, cl. 5 of the 
General Clauses Act, defines the term “immoveable property" in a manner 
which, though it tends to support my view, is not conclusive on the question. 
This being so, I think myself entitled to decide the question by reference to first 
principles. At p. 293 of Broom’s “Legal Maxims," the following remarks 
occur: — “Not only has land in its legal specification an indefinite extent 
upwards, J>ut in contemplation of law it extends also downwards, so that 
whatever is in a direct line between the surface of any land and the 
centre of the earth, belongs to the owner of the surface ; and hence the word 
‘land,’ which* is nomen generalissimum, includes not only the face of the earth 
but everything under it or over it ; and, therefore, if a man grants all his lands, 
he grants thereby all his mines, his woods, his waters, and his bouses, as well 
as his fields and meadows." The author proceeds to say that this general 
meaning may be varied by special circumstances, such as the terms of a grant. 
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and, I suppose, equally by the provisions of a statute. The maxim is enjus 
e&t solum ejus est usque ad cesium, It^ appears to me that this maxim is based 
on sound principles, wiiich are fully applicable to this country. • 

I must not be understood as holding that the occupanoy-right9«^of an 
ex-proprietary tenant is such as to render that maxim, which is of peculiar 
importance in England, fully applicable in a matter of this kipd. All I ^y is 
that the principle underlying the maxim is applicable to a case like this hy way 
of analogy ; and I am prepared to hold that an ex-proprietary tenant has all 
the rights assigned by jurisprudence to the ownership of land, subject only 
to the restriction imposed upon the occupancy-tenure by the statute 
which creates it. The Bent Act, in s. 34, cl. (c) (7) provides that no tenant 
(and, a fortiori, no occupancy-tenant) is to be ejected from his holding for any 
act or omission “ which is not detrimental to the land in his occupation, or incon- 
sistent with the purpose for which the land was let.*' Then s. 93 (6) provides for 
[474] ‘ ‘ suits to eject a tenant for any act or omission detrimental to the land 
in his occupation, or inconsistent with the purpose for which the land was lei,” 
implying that even a tenant who has an occupancy-right may be ejected. 
Further, s. 149 provides that “ whenever a decree is given for the ejectment of 
a tenant, or the cancelment of his lease, on account of any act or omission by 
which the land in his occupation has been damaged or which is inconsistent 
with the purpose for which the land has been let, the Court may, if it 
think fit, allow him to repair such damage within one month from the date 
of the decree, or order him to pay such compensation within such time, or make 
such compensation wdthin such time, or make such other order in the case as 
the Court thinks fit ; and if such damage be so repaired or compensriion so 
paid, or order obeyed, the decree shall not be executed.” So that even if the 
occupancy-tenant perverts the land, be is nob liable to ejectment if he gives 
compensation. 

I refer to these provisions in order to show that the intention of the Legis- 
lature was to make the occupancy-tenure as near as possible to full ownership. 
In support of this view I may refer to my own judgment in Debi Prasad v. 
Har Dyal, I. L. B , 7 All., 691, in which I said that a mortgage of his holding 
by an occupancy -tenant was not in defeasance of the occupancy-tenure, the 
words of the statute referring not to dealings of this kind, but to physical 
misuse of the property. Subject to these restrictions, I hold that the 
occupancy-tenant practically enjoys the incidents of the ownership of the 
land, and if so he is entitled to the trees on the land, and to use them as 
long as the tenure exists. 

In the present case, the defendant pretended to convey his sj>-land. Under 
8. 9 of the Kent Act the sale would be void so far as it purported to operate in 
defeasance of the occupancy-right. Under the circumstances the Courts below 
were wrong in holding that the trees did not form part of his tenure, and in saying 
that possession might be given to the plaintiff-vendee as proprietor of the trees 
without disturbing the defendant’s ex-proprietary tenure It would be impossible 
to give effect to such decree without disturbing the ex-proprietary tenant’s rights, 
because if the plaintiff was entitled to possession of the trees, he would be entitled 
to enter [♦76] upon the land to get at the trees, because when the faw gives a 
right, it must be understood to allow everything necessary to give that right 
effect. Supposing the whole of this land were covered by trees, and possession 
of the trees was given to the plaintiff, the ex-proprietary tenure would 
practically be defeated. 

For these reasons I would decree the appeal, and direct jbhat the decrees 
tA both Ocurts be so modified as to dismiss the plaintiff’s claim, so far as it 
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^ka podsesBioo of tho trees within the two plots Nos. 1021 and 1039, which 
nave been found to be sir, and that costs in all Courts, as regards this parti* 
oular past of the subject-matter, be allowed to the defendant-appellant in 
prcfiprtion to the amount involved. Beyond this I would not disturb the 
first Court’s decree. * 

^ Straight^ Offg. G, J . — I concur in my brother Mahmood's conclusions 
as to the proper order to be passed in this case. 

• NOTES. 

t This was approved in (1907) 29 All.. 484 ; see also (1888) 10 All., 169 ; (1894) 22 Cal., 
742; (1898) 1 O. 0., 231 ; (1899) 2 0. C., 283 ; (1891) 13 All., 571-] 
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The 27th May, 1886. 

Present: 

Mr. Justice Straight, Offg. Chief Justice, and Mr. Justice Mahmood, 


Mangu Lai and others Defendants 

versus 

Kandhai Lai and another Plaintiffs.’^ 


Act XV of 1877 {Limitation Act), s. 14 — ** Trosecntinq ” — “ Good faith ” — 

“ Othe>^ cause of a like nature ” — Limitation Act, constnvction of. 

In October 1881, an account was struck between K and M, and a sum of Rs. 1,467 was 
agreed between them to be tbe correct balance then due by the latter to the former. Of this 
amount, a sum of Ba. 885 was paid. In March 1885, K sued M for the balance of Rs. 600 
then due on the account stated. The plaintiff claimed the benefit of s. 14 of the Limitation 
Act (XV of 1877) as suspending the running of limitation during the pendency of a former 
suit which he had prosecuted against the defendant in 1864 and 1885, and which had been 
dismissed on the merits. That was a suit for the redemption of certain zamindari property 
on which the defendant hold a mortgage, and the plaintiff claimed in that suit that the 
amount of the balance due by tbe defendant on the account stated should be deducted from 
the mortgage-money under an oral agreement entered into by the parties in October 1881. 

^ Bsld, that the plaintiff could not be said to have formerly prosecuted his remedy in 
respect of the items now claimed in a Court which, for want of jurisdiction, or other cause of 
a like nature, was unable to entertain it ; that the provisions of .s, 14 of the Limitation Act 
therefore were not applicable ; and that the suit was barred by limitation. 

[47B]Per STRAIGHT, OFFG. C.J, — The former suit was not founded upon the same cause 
of action as the present, inasmuch as it was founded upon the alleged oral agreement and 
not upon the account stated. 

Per Mahmood, j.— T he Courts of British India in applying Acts of Limitation are not 
bound by the rule established by a balance of authority in England, that statutes of this 
description miwt be construed strictly. On the contrary, such Acts where their language is 
ambiguous or indistinct, should receive a liberal interpretation . and be treated as “ statutes 
of .repose*^ and not as of a penal character or as imposing burdens. Roddam y. Morley, 

• Second Apueal No. 1636 of 1885, from a decree of Mirza Abid Ali Khan, Subordinate 
Judge of Shahjahanpur, dated the 17th June 1886, reversing a decree of Rai Bahai :i^i, 
Munsif of Shahjahanpur. dated tbe 18th April 1886, 
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I Do G. and J. 1 : 26 L. J., Ch., 488 ; Syed Alt Saib v. Sri Baja Sanyasiraz Peddahaliyra 
Simhulu Bahadur, 3 M. H. C. Rop., 5 ; Empress v. Kola Lalang, l.L.R., 8 Cal., 214 ; Bell 
V. Mm'rison, 7 Peters (U. S.) R., 360; Shah Keramut Hossein v. Golab Koonwur, 3W.Rm 101 
and Mohummud Buhadoor Khan v. The Collector of Bareily, L.R., 1 lud.Ap., 167, 

The faots of the case are stated in the judgments of the 0 jurt. 

Munshia Hanuman Prasad and Madho Prasad, for the Appollanta. • 

Mr. Abdtil Majid and Pandit Nand Lai, for the Respondents. ^ 

Straight, Offg.C.J. — This appeal isolates to a suit brought by the plaintifiPs* 
respondents under the following circumstances : — The plaintiffs, alleging 
that on the 12th October 1881, a certain account was struck between 
them and the defendants, seek to recover the balance of that account, 
on account of which a certain sum of Rs. 886 15 was then paid, and the cause 
of action is stated to have arisen on the 24th February 1886. It appears 
that for some time before the 12th October 1881, there were pecuniary 
relations between the parties, the plaintiffs having from time to time advanced 
moneys to the defendants, which w^ere duly entered in the books of the former. 
On the 12th October 1881, those accounts were, as I have said, made up, and 
a balance of Rs. 1,457 was found due by the defendants to the plaintiffs, and 
it was agreed between them that this was the correct balance then due^ 
Rs. 885-15 were paid of this amount, and the debt was reduced in round figures 
to about Rs. 600, the amount, with interest, which the plaintiffs in this suit 
seek to recover as upon an account stated. I have remarked that in the 
plaint there is an allegation that the cause of action arose upon the 24th 
February 1885, and to explain how this date was arrived at, it is necessary to 
refer to certain matters in connection with a former suit between the same 

t artiea in 1885. It would seem that as far back as 1878, the plaintiffs became the 
477] purchasers of the equity of redemption in a zamindari estate, which had 
been mortgaged to the defendants, and on the 15th November 1884, a suit was 
brought by the plaintiffs, as purchasers of that equity, against the defendants 
for redemption of the mortgaged property. In that suit the plaintiff’s put their 
case in this way ; that is to say, after stating the amount of the mortgage^debt 
due from the original mortgagor to the defendants-mortgagees to be Rs. 1,226, 
they alleged that by an oral arrangement, which had been come to between 
the defendants and the plaintiffs on the 4th December 1881, it had been settled 
that whenever the latter should claim redemption of the property, they should 
be allowed to take credit to the extent of Rs. 885, the balance then due from 
the defendants on the account stated on the 24th October 1881. I need 
scarcely point out that this was a very peculiar form in which to present a suit 
for redemption, though I pronounce no opinion as to its legality ; but what it 
came to was this, that because the defendants owed the plaintiffs the latter 
sum, they were entitled to redeem the property on paying the difference be- 
tween Rs. 885 and Rs. 1,226, the amount of the mortgage. The Subordinate 
Judge decided that suit against the plaintiffs and seems to have given good 
reasons for his conclusions, their effect being that the agreement set up by the 
plaintiffs was found not to have been established. Their suit was therefore 
dismissed to the extent that they were not allowed to redeem except on V>aymetit 
of the whole sum of Rs. 1,226 due upon the mortgage. This dismissal took 
place on the 24 tb February 1885. This is how we get at the date which the 
plaintiff assigns as that on which his present cause of action accrued. That 
is to say, he treats the Subordinate Judge's dismissal of his claim to be allow- 
ed the amount demanded in the former suit as constituting his present right 
to sue. Thi^, liowever, is not the true way of looking at the ihatter ; and the 
real and only plea with which we are now concerned is that of limitation ; 
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Ddoause, tating as th^ starting-point the 12th of October 1881. when the 
balance of Rs. 885 was left due by payment on account — unless limitation is 
saved some rule under the statute — this suit, which was instituted on the 
lAyi March 1885, is barred. The question then is whether by s. 14 of the 
Limitation Act the running of time was suspended from the date the former 
suit was instituted to the date of its deci* [47 8j sion, namely, the 24th February 
11S85. If*we*are entitled to make this deduction for him, then the plaintiff is 
witiiin time. 

The contention on behalf of the defendants-appellants before us is, that 
time is not saved under s. 14 of the Limitation Act, and that the plaintiffs’ 
claim is barred. I have therefore to see whether the provisions of s. 14 are 
applicable. Reading s. 14 of the Act, the first thing I have to ascertain is 
whether the time the plaintiffs ask to have excluded, was occupied by them in 
prosecuting with due diligence another civil proceeding against the defendant. 
As to this I see no reason to doubt that the plaintiff prosecuted the former 
suit of 1884 with due diligence and in good faith. It was “ another civil 
proceeding,” and the question then, according to the further requirement of 
s. 14. is, was it founded upon the same cause of action as the present suit ? 
I am of opinion that it was not. That part of the plaintiffs’ claim in the 
former suit which sought to have the Rs. 885 treated as an amount paid by 
the plaintiffs to the defendants, rested on an agreement alleged to have been 
made on the 12th October 1881 ; and it was in virtue of such an agreement 
that the plaintiffs claimed to be entitled to deduct so much from the redemp- 
tion-money they would otherwise have had to pay, and not upon the strength 
of thyg account stated. Further, the Court which tried the former suit was not 
unable to entertain it by reason of a defect of jurisdiction. On the contrary, 
the Court was competent to entertain and did entertain it, and came to a deci- 
sion adverse to the plaintiffs. Hence it cannot be argued that the case was 
disposed of for a defect of jurisdiction, or for any cause cjusdem generis. It 
seems to me that it cannot correctly be said that in the former suit the 
plaintiffs were prosecuting a civil proceeding against the defendants on the same 
cause of action as that on which they rely in the present suit ; and, in my 
opinion, the rule of s. 14 has no application to the present case. The appeal 
must be allowed with costs, and the order of the first Court being restored, the 
suit is dismissed with costs. 

Mahmood, J. — The facts of the case, so far as they are necessary for the 
disposal of this appeal, are these : — 

The defendants held a mortgage charged upon certain zamindari interest 
in mauza Ikhtiarpur, which is said to have amounted [479] to Rs. 1,226, in 
lieu whereof they were in possession of the mortgaged property. Some time 
about the year 1873, one Ram Prasad, ancestor of the plaintiffs, purchas- 
ed the .equity of redemption from the original mortgagor, subject to the 
defendants’ lien. It is then stated by the plaintiff’s that in respect of certain 
monetary dealings the defendants were indebted to them for a sum of Rs. 1,467, 
which, after, a statement of account, Was found as the balance and signed and 
acknowledged by the defendants on the 4th December 1881, when they paid 
Es. 886-16 towards the debt, thus reducing the balance to about Rs. 600. Subse- 
quently, on the 16th November 1884, the plaintiffs instituted a suit against 
the defendants for redemption qf their ^amiijdari interests in mauza Ikhtiar- 
pur, and ii> that suit they alleged that the amount of the balance due by the defen- 
dants to them should be deducted from the mortgage- money under an agreement 
entered into by the parties for allowing such deduction. The Court which 
with that suit did not, however, alloW such decfuctron, and in a judgment 
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dated the 24th February 1885, held that the alleged agreement was ndii 
proved upon the evidence, and the finding appears to have become final. 

The present suit was commenced by the same plaintiffs against file sarpe 
defendants for recovery of the sum due by the latter oq the alleged statenfent 
of account dated the 4th December 1881, which has been found to be the 
wrong date — the right date being the 9th Kuar Sudi, 1289 fasli, gorijsspondirg 
to the 12th October 1881. The suit was instituted on the 13th March I 8864 
and there is no question that it would be barred by three years" limitation 
under art. 64, soh. ii of the Limitation Act (XV of 1877), unless the period of 
the pendency of the former suit is deducted in computing the limitation under 
B. 14 of the Act. The Court of First Instance dismissed the suit as barred by 
limitation, though it also went into the merits of the suit. The Lower Appellate 
Court on appeal has reversed the decree, holding the suit entitled to the benefit 
of s. 14 of the Limitation Act, and finding the merits in favour of the 
plaintiffs. 

The learned Munshi, who has appeared on behalf of the appellants, has 
argued the case upon the solitary ground that the suit [480] was barred by 
limitation, not being, under the circumstances, entitled to the benefit of s. 14 
of the Limitation Act. I am of opinion that the contention urged before us by 
the learned Munshi on behalf of the appellants has force, and must prevail. 
This case, indeed, in the manner in which it has been dealt with by the Lower 
Appellate Court, affords a good illustration of what has so often come within 
my notice, namely, that the Mufabsal Courts are inclined to regard statutes of 
limitation as operating in derogation of the rights of the parties by barring inves- 
tigation of the merits ; and in this light they are inclined to place as strict a 
construction against the operation of the statute as if it belongs to the class of 
penal statutes encroaching on the rights of, or imposing burdens upon, the 
subject. And I will take this opportunity of giving expression to views which 
I have long entertained upon the subject ; not only because the present case 
calls for such a course, but also because some uncertainty seems to exist as 
to the exact manner in which statutes such as our own Limitation Act 
should be interpreted. 

Mr. Maxwell, in his well-known work on the “ Interpretation of Statutes^' 
after referring to statutes which encroach on rights, goes on to say (p. 348} : — 
It would seem statutes of limitation are to be construed strictly. There may 
not necessarily be any moral wrong in setting up the defence of lapse of time, 
but it is the creature of positive law, and is not to be extended to cases which 
are not strictly within the enactment , while provisions which give exceptions to 
the operation of such enactments are to be construed liberally.’* This view ofc 
the law is enunciated by the author on the authority of a judgment of Lord 
Obanworth in Boddam v. Morlcy, 1 De G. and J., 1 : 26 L. J., Oh.. 438, and I 
shall presently have to express my opinion about the rule, because I cannot 
help feeling that if the rule of liberal interpretation is to be applied to s. 14 of 
our Limitation Act, I should be inclined to agree with the Lower Appellate Court 
in bolding that the plaintiffs are entitled to the benefit of that section, it being, 
in the words of Mr. Maxwell, a “provision which gives exception to the Operation 
of such enactments ” as our Law of Limitation. But" is the rule as stated by 
Mr. Maxwell free from doubt ? We have the following passage .in another 
authority upon the construction of Statute [481] Law — (WilbeHorce, p. 282) 

“ The statutes of limitation have given rise to some eonfiiot of opinion. It is 
said by Huath, J., that these statutes always receive a strict oonstruotion 
from the Courts, and the same view is taken by Mr. Sedgwick. On the 
Other hand, DALLAS, 0. J., expresses himself thus with regard to the 21 JaD. I« 
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0. 16.--*- I cannot agree in the position that statutes of this description ought 
to receive a strict construction ; on the contrary, I chink they ought to receive 
a beneficial construction with a view to the mischief intended to be remedied ; 
and'^'ttiis is pointed out by the very first words of the statute, which are 
* for quieting of men's estates and avoiding of suits.’ It is therefore that this 
statute and all others of this description are termed by Lord Kenyon 'statutes 
of reppse.’ The same phrase has been employed and similar opinions have 
been expressed by the Courts of the United States.” Now, whilst there 
is a conflict oj decisions in the English Courts, as to whether the statutes 
of limitation are to be construed liberally or strictly in the sense in which 
these words are technically understood, we find a learned judge and jurist of 
such high rank as Holloway, J., saying from the Bench of an Indian High 
Court in Syed Ali Saib v. Sri Baja Sauyasiraz Peddabalyra Simhulu Bahadur^ 
3 Mad. H. C. Bep., 5, with reference to the matter : — “ For myself I wholly 
repudiate interpretations, strict or liberal, according to the object-matter of 
the law, A barbarous code of penal laws was the parent of these doctrines, 
and the reason disappearing, we see by no doubtful symptoms that the doctrine 

' is disappearing too.” These observations are no doubt original and deserve 
the highest respect ; but with all due deference to the eminent authority from 
which they proceed, I am unable to accept them, partly because they contradict 

-the almost universally recognised rules of the interpretation of statutes, and 
partly because our Indian Statute Book is still full of legislative enactments 
which require an ample application of the principle of interpretation which 
Holloway, J., repudiated. Moreover, that principle constitutes no infringe- 
ment o{ the general rule of placing the ordinary grammatical construction 
upon the language of statutes, but comes into operation only when there is an 
ambiguity or indistinctness of meaning ; for I suppose no one would maintain 
that where the language of the statute itself is [482] express and clear, effect 
is not to be given to the words which indicate the intention of the Legislature. 
And I am prepared to accept for the interpretation of our Indian enactments 
the language used by POLLOCK, O.H., with reference to the distinction which 
Holloway J., repudiated, that “ it is unquestionably right that the distinction 
should not be altogether erased from the judicial mind a distinction which 
was recognised by the Calcutta High Court in Empress v. Kola Lalang 

1, L. B„ 8 Cal., 214, in interpreting a penal statute. 

The question which still remains to be disposed of is whether, in this state 
of authority, our Limitation Act should be subjected to the rule of strict 
construction against its operation ; and I have already said that, according to 
my view, the application of s. 14 of the Act to this case depends upon the 
deoision of the question which I have just indicated. And because the matter 
is of such a consequence, I may say that I feel myself justified, as an Indian 
Judge sitting here, to resort to foreign authorities for the purpose of support- 
ing my views upon a question in regard to which the Indian common law is 
silent, and which has not yet been made the subject of legislation. Under 
these oircumstaioces it is necessary forme to refer to American authorities, 
and in the^first place to a passage in Angell on the Law of Limitation^ p. 17, and 
then to the dictum of Mr. Justice SXOBY in Bell v. 2Iorrison (7 Peters (U-S.) B. 
360), and another of Mr. Justice M'Lean, both of which are referred to at p. 20 
(4tb ed.) of the same work : — “ A statute of limitation,” says Mr. Justice STORY, 
'^inste^ of bbing viewed in an unfavourable light as an unjust and discredit- 
able defence, should have received such support from Courts of Justice as 
would have matfe it, what it was intended emphatically to be a statute of 
Mr. Justice M'Lean in giving the opinion of the Supreme Court of the 
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United States in 1830, says: — “ Of late years the Courts in Englaniiiind in 
this country have considered statutes of limitations more favourably than for- 
merly. They rest upon sound policy, and tend to the peace and welfare of society. 
The Courts do not now, unless compelled by the force of the former decieswns, 
give a strained construction, to evade the effect of' those statutes.*’ Again* 
there is the authority of Story whose works are universally refer- [ 483 ] red 
to with respect in English Courts. At s. 576 of his Conflict of LHws'the foUp^ing 
passage occurs: — “In regard to statutes of ^ limitation or prescription of 
suits and lapse of time, there is no doubt that they are questions strictly 
affecting the remedy, and not questions upon the merits. T&ey go ad litis 
ordinationem, and not ad litis deasionem, in a just juridical sense. The object 
of them is to fix certain periods within which all suits shall be brought in the 
Courts of a State, whether they are brought by 'or against subjects or by or 
against foreigners. And there can be no just reason and no sound policy in 
allowing higher or more extensive privileges to foreigners than are allowed to 
subjects. Laws, thus limiting suits, are founded in the noblest policy. They 
are statutes of repose, to quiet titles, to suppress frauds, and to supply the 
deficiency of proofs arising from the ambiguity and obscurity or the antiquity 
of transactions. They proceed upon the presumption that claims are ex- 
tinguished, or ought to bo held extinguished whenever they are not litigated in 
the proper forma within the prescribed period. They take away all solid grounds 
of complaint, because they rest on the negligence or neglect of the party 
himself. They quicken diligence by making it in some measure equivalent to 
right. They discourage litigation by bringing in one common receptacle all 
the accumulations of past times which are unexplained, and have noyv, from 
lapse of tinae, become inapplicable. It has been said by John Voet with 
singular felicity that controversies are limited to a fixed period of time, lest 
they should be immortal while men are mortal : — autem lites immortales 
essmt^ duni ItUgante^ mortahs sunt*' T adopt every word of the rules of 
substantial justice here laid down as distinguished from merely technical rules 
of procedure. 

Applying these principles, I have no doubt, although the view is some- 
what opposed to the doctrine recognised in England, and partly countenanced 
in this country, in the case of Shah Keramut Hossem v. Golab Koonwur, 3 W. 
B., 401, that in India, in interpreting Acts of Limitation, we are not bound by 
the rules established by a balance of authority in England. I may refer 
to the express provisions of s. 1 of the present Act, which place it beyond the 
power of the judge, as well as beyond that of the defendant, to ignore or waive 
[ 484 ] the plea of limitation. The poUev of tint section is different from that 
adopted in the English law , for in England tlio law of limitation comes un^er 
the category of those rules, whether created by the statutes or by the common 
law, which exist for the benefit of parties, and which, like the plea of minority, 
may be waived by the person entitled to the benefit. I am not prepared to 
accept this _ view as applicable to India. According to our law, the rule of 
limitation cannot be waived. If this is so, the Limitation Acts are not to be 
qonstrued as imposing burdens. They are emphatically “ stati/Ltesof rspose^* 
especi^Llly where, as in India, the absence of effective registration iaws, as to 
many important incidents (such as births, marriages, deaths, and adoptions), 
would mate the preservation of testimony and the ascertainment of facts in 
ma^ny oases next to impossible. In the ot Mohuimiud,Buhad<i6r Kha^t, 
hj, B., 1 Ind. Ap., 167, the Privy Council would not allow any exlpeption to the 
general Law of Limitation to operate in favour of a minor at the time whose 
property bad been confiscated during the mutiny. This shows that the inter- 
protatioa th be pla'ced on such laws must be strict in favour of th^ir opfefratio^. 
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How then is s. 14 of tlie Limitation Act to be understood ? The original 
section on the subject vs as s. 14 of the Act ol 1869, which ran thus • — ** In 
computing any period of limitation prescribed by this Act, the time during 
wBWq the claimant, or any person under whom he claims, shall have been 
engaged in prosecuting St suit upon the same cause of action against the same 
defendant or some person whom he represents, bond fide and with due diligence 
in any Court of Judicature, which, from delect of jurisdiction or other cause, 
shall have been unable to decide upon it, or shall have passed a decision which, 
on appeal, shi^ll have been annulled foi any such cause, including the time during 
which such appeal, if any, has been pending, shall be excluded irom such com- 
putation.” Here the most important expression is “ same cause oj action ” and 
also defect of jurisdiction or other cause.*' These words, however, are ambi* 
guous. The section was reproduced in s. 15 of the Limitation Act of 1871 ; and 
while its language was more oi less pieserved, the expression “ same cause of 
action” was changed to “ same right to sue.” The expression “ other cause ” 
[488] was changed to “ other cause of a like nature,” and the words “ is unable 
to try it ” were added. This phraseology, however, still created considerable 
doubt, which was manifested in a number of cases, and finally, s. 14 of the 
present Act again reverts to the old expression “ same cause of action ” instead 
of “ same right to sue,” and changes “ is unable to try it ” into “ is unable to 
entertain it.” 1 venture to say that if ever there was an ambiguous clause it 
is this. In the first place, “cause of action ” is a phrase which has given rise 
to more difficulty than almost any other. It may moan the title plus the 
injury, or, as it is often used in England, only injuria or the violation of right. 
Then the words “ unable to entertain it ” are almost equally vague, and the 
Legislature might well have added illustrations to make them definite. If I 
were to interpiot s. 14 in a liberal sense, I should hold that the present claim 
refers to the same cause of action, i.e., relates to the same dispute as the former 
litigation. This, however, it is not necessary for me to rule. But I base my 
judgment upon the words “ good faith ” and “ other cause of a like nature.” I 
am of opinion that the former litigation, so far as it related to the item now 
in suit, was not conducted in good faith, because I interpret that expression to 
mean with due care and caution ; and if the plaintiffs had taken proper care, 
they might easily have known that they could not deduct from the mortgage- 
money the sum due upon a totally different account. Moreover, in that 
litigation it was found that the agreement set up by the plaintiffs was not 
proved. In the second place, having chosen to take the course they did, the 
jjlaintififs were not " prosecuting a claim ” as those words are used in s. 14. 

* Prosecuting ” does not mean appropriating payments or accounts, as in this 
case, but endeavouring to recover by legal proceedings money or other rights 
which a defendant declines to recognise. Again, the plaintiffs having chosen 
to bring those items into litigation in that way, the Court in that case did deal 
with it as a matter subject to its jurisdiction. There is consequently no ques- 
tion as to “ any cause of a like nature ” as contemplated by s. 14. 

For these reasons 1 am of opinion that the plaintiff* is not entitled to the 
benefit oLs. 14. I may before concluding refer to the judgment of PEACOCK, 
C.3., in Chunder Madhuh Chnekerhutty v. [486] Bissessurce Debea, 6 W. R., 
184, where he shows that no defect arising from the plaintiff's ignorance of law 
constitutes a bond fide delay. 

Again, fny view is supported by the decision of the Calcutta High Court 
in Rajendro Kishore Singh v. Bulaky Mahton, I. L. R., 7 Cal., 367, and of the 
Bombay High CJburt in Pirjade v. Pirjade, I. L. R., G Bom , 681. The nearest 
authority is perhaps Ilafiznnnessa Khaton v. Bhyrah Chunder Das, 13 CaL, 
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L.R„ 214, where it; was held that the pleading of a set-off by a defendant was 
not prosecuting a remedy within the meaning of s. 14 of the Limitation Act. I 
need only add that a plea of set-off is nothing but a plea to bar the* plaintiff’s 
decree pro tanto, unless, indeed, the set-off exceeds the amount claimed in ysjhie. 
In the present case there was no such set-off pleaded*^by a defendant, and the 
plaintiff cannot be said to have formerly prosecuted his remedy in respect of 
the items now claimed in a Court, which, for want of jurisdiction Or cause df a 
like nature, was unable to entertain the claim. 

For these reasons I am of opinion that the first Court was right in dismiss* 
ing the suit as barred by limitation, and I concur in the order proposed by the 
learned Chief Justice. 

Appeal allowed. 


MOTES. 

[The Buies of Limitation ought to receive a liberal oonstruction as statutes of repose 
(1886) 9 All.. 11 ; (1888) 10 AIL. 587 ; (18S9) 12 AIL, 79.] 


[ 8 All. 486 ] 

The 31st May, 1886. 

Present : 

Mr, Justice Straight, Ofpg. Chief Justice, and 
Mr. Justice Mahmood. 

Bishen Dayal and others Defendants 

verstis 

Udit Narain Plaintiff.’^ 


Mortgage — Words creating simple mortgage — Bond — Interest af ten' due date — 

Measure of damages, 

A suit was brought in 1884 upon a hypoihoeation-liond executed in April 1875, in which 
the obligors agreed to repay the amount borrowed with interest at Re. 1-8 per cent, per 
mensem in Juno of the same year. There was no provision as to payment of interest after 
duo date. The bond specified certain property as belonging to the obligors and contained 
the following provision : — “ Our rights and property in the aforesaid taluka Rajapur shall 
remain pledged and hypothecated for this debt.” Interest was claimed in the suit at the 
rate of Rc. 1-8 per cent, per mensem as well for the period after as for the period before the 
due date of the bond. 

that the terms of the bond by which the property was hypothecated were suffi 
oieutly clear and explicit to constitute a legal hypothecation of the [487] shares and 
interests of which it recited at the opening that the obligors were owners. 

Beld, that although cases might arise in which a jury or a judge might refuse to give a 
plaintiff any interest, i e.. damages, post diem, at all, the circumstances would have to be of 
a very exceptional character, as, for example, where the interest contracted to be paid before 
due date was exorbitant and extortionate. Cooke v. Fowler, L. R., 7 H. L.,.27, referred to. 

Held, that in determining the amount of damages the question whether the plaintiff has 
unnecessarily delayed bringing his suit, and so allowed his claim to mount dp to a sum far 

* Second Appeal No. H76 of 1885, from a decree of G. J. Nichoils, Esq., District Judge 
of Ghazipur, dated the 17th February 1885, reversing a decree of Fatidit Kashi Narain, 
Subordinate Judge of Ghazipur, dated the SOth December 1884. 
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ill excess of the principal money orifKinally advanced, may be taken into consideration as a 
reason for not making the original rate of interest the basis on which to assess such damages, 
Juala Pramad v. Khuman Singh, I. L. R., 2 All., 617, referred to. 

ffbe principle upon which the obligee of tho bond may recover interest after due date 
does not rest upon any implied contract by the obligor to pay such interest, but proceeds 
upon the breach of contract which has taken place by reason of the non payment on due date, 
aii^^he rea^naSlc amount to which the obligee is entitled for sueb breach. The decision of 
the question by what standard the damages should be measured must depend in each case 
upon its special circumstances. 

The facts of this case are stated in the judgment of the Court. 

Mr. J. E. Howard, for the Appellants. 

Mr. W, M, Colvin and Mr. Habthullah, for the Respondent. 

Straight, Offg. C.J . — This a suit brought upon a hypothecation-bond 
of the 27th April 1875, for Rs. 462, executed by Nihang Rai, defendant, and 
Digauibar Rai, his brother, in favour ol tlie plaintiff. The amount of the bond, 
with interest at Re. 1-8 per cent, per mensem, was to be repaid on the 18tb 
June 1875. 

Tlie claim of the plaintiff is for Rs. 462, principal, and Rs. 794-8-6, interest 
to date of suit, — m all for Rs. 1,256-8-6. The first set of defendants consists 
of Nihang Rai, one of the obligors, and his son Har Narain Rai, Bishen Dayal 
Rai, son of Digambar Rai, deceased, and his sons Lachmi Narain Rai, Jang 
Bahadur Rai, and Maheeh Narain Rai, Kali Charan Rai, also son of Digambar, 
and his son Lai Bahadur Rai. 

The second set of defendants are alienees of tho property sought to be 
brought to sale, but they are not concerned m the appeal, and it is unnecessary 
to set out their names. T should add, that of the first set of defendants Har 
Narain Rai, Jang Bahadur [ 488 ] Rai. Mahesh Nsrain Rai, Lai Bahadur Rai. 
being minors, are represented by Lachmi Narmn Rai as guardian ad litem. 
The defendants Bishen Dayal Rai, Kali Charan Rai, and Nihang Rai, pleaded, 
among other matters, that the consideration of tho bond was not paid, that the 
claim is barred by limitation, and that tho plaintiff is not entitled to interest 
after the due date of the bond at Re. 1-8 percent, per mensem, because he has 
allowed it to accumulate owing to his own laches, in that he took no proceedings 
upon the bond until the month of November 1884. Laclimi Narain Rai, for 
himself and the minor defendants, pleaded that the bond was not executed by 
Digambar Rai and Nihang Rai to raise money for the necessary expenses of 
the joint family, of which they and these defendants and their fathers were 
members; that they, therefore, are not liable to have their shares in tho joint 
•property sold ; that all that could be sold would be the share and interest of 
Digambar Rai and Nihang Rai ; and further, that the plaintiff cannot, for the 
reason urged by the other defendants, recover interest at Re. 1-8 per cent per 
mensem. With regard to the pleas put lorwaid by the other set of defendants, 
it is, for the reasons I have already given, unnecessary to deal. Jt will he 
convenient here to state that among the issues fixed by the first Court was one 
in the following terms: — “ For what necessity was the money taken ? Were 
the heits of the executants in any way beni^fiied thereby ? ” The Subordinate 
Judge who tried the case as the Court of First Instance, being of opinion that 
the payment of consideration of the bond in suit was not satisfactorily established, 
dismissed the plaintiff^s claim. From this decision an appeal was preferred to 
the Judged who, being of a contrary opinion upon that point, and without refer- 
ence to any of the other questions raised by the defendants, reversed the decree 
of the first CefUrt and decreed the plaintiff’s claim in full. It is from this decree 
of the Judge that the appeal before us has been preferred, and the pleas that 
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were urged at the hearing were, to shortly state them, as follows 
that the terms of the bond by which the property was hypothecated were 
of so general a character that they did not constitute a legal hypotheca* 
tion ; secondly^ that the plaintid was not entitled to any interest after 
due date ; thirdly, that in advertence to the plea raised by Lachmi Narain 
£489] Rai, for himself and the minor defendants, and to the issue fixed thereon 
fcy the first Court, the Judge should have tried the question whet her' the mc^ney 
^obtained under the bond was used for family purposes. It was further urged, 
Ihut no specific plea in appeal was taken to that etfecc, thac as the^plainiitf had 
:allowed so long a period of time to elapse from the due date of the bond before 
bringing his suit, he was not entitled to interest, p )fit diem,\\t the rate mention- 
^»0d in the bond. With regard to the first of the above contentions, it does not 
mppear to nie to have any force. It seems to me that che passage in the bond — 
Our rights and property in the aforesaid taluka of Rujapur shall remain 
pledged and hypothecated for this debt ” — is bufiiciently clear and explicit to 
constitute and create a charge upon the shares and interests of which it is 
recited at the opening of the instrument that the obligors are tlie owners. The 
first plea, therefore, in my opinion, fails. The contention sot up by tlie second 
plea, which goes the length of asserting thst tlie plaintilf is entitled to no 
interest at all for the use of his money, post diem, places the position of tha 
defendants too high, Ic has bean settled now by the highest autfiority in (Jooke 
V, Fowler ^ L R., 7 H. L., 27, that inteieat may be claimed af er due date, but 
that such claim is in the nature of one for damages; and fuitlier, in the above 
case it was also ruled by the then Lord ChanCEIiLOR, E arl CaIKNS, to tbeeHect 
that, where parties agree for a certain rate of inteiest, up to tlie day of payment 
the same rate may be, though not nece-sarily, adopted in assessing the sub* 
sequent damages for non-payment, such rate being one that might be fairly 
presumed to afford a criterion of what the parties valusd the use of the money 
at. With regard to the first of the*e propositions and to the contemion of the 
plaintiff, I arn not prepared to say that cases miglib not arise in which a jury 
or a judge might refuse to give a plaintiff any interest, td est damages, save a 
nominal amount, but the ciicurnstances would have to be of a very exceptional 
character; as, for example, where the interest contracted to he paid belure due 
date was exorbitant and extortionate. As to the st cond propositu n. I think ihat 
in determining the amount of damages, the question whether the plaintid has 
unnecessarily delayed bringing ins suit, and so allowed [490] his claim to 
mount up to a sum far in excess of the principal money originally advanced, 
may be taken into consideration as a reason for not making the oiiginal rate 
of interest as the basis on which to assess such damages. 1 have already 
expressed a view to this effect in a case which is relied on by the defendants — ^ 
Juala Prasad v. Khuman taingh, I. E. R., 2 .\ll ,617, For it is to he borne in 
mind that the principle upon which the obligee of the bond may recover inter- 
est after duo date, d ies not rest upon any implied contract by the obligor to 
pay such interest, but proceeds upon the hi each of contract which has taken 
place by reason of the non-payment on due date, and the reasonable amuunfe 
Ao which the obligee is entitled lor such breach. It therefore beepmes a ques- 
.tion by what standard the damages should be measured, and it is obviously 
impossible upon such a matter to lay down any general rule for guidance, as 
the decision of the question must in each case turn upon its qwn special 
oircumbtances. In the ptesent case, the original loan of Rs. 462 was made for 
A very short period, and it might well be that for this short period and for 
tpresBing reasons the obligors were willing to pay at the rate of 18 per cent, 
per annum. But it does not necessarily follow at all that they were willing 
%o continue the loan at that rate, or that the use of the money over a protracted 
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|)6riocl of time was of the same value as for the shorter interval. Nor, under 
ordinary circumstances, could the obligee have reasonably looked to place his 
money out for a term of years at more than one rupee per cent, per mensem. 
Now, it is obvious tl^at all these matters were such as should have been consi- 
dered by the Judge before determining the amount to winch the pJamtitf was 
entitled. It is clear from the terms of the bond of the 27th April 1875, that 
tB0^provit4on*as to payment of interest at Re. 1-8 per mensem had relerence 
only to the period up to date of payment, and there was nothing in them from 
which any contract could be implied to pay interest, 7 ;osi at the contract 
rate. The Judge below has, in fact, never considered or tried this part of the 
oase, and it will he neoesSSriry to remand and issue to him for tlint purpose. 
To the extent 1 have above indicated, the second plea, taken in conjunc- 
[491] tion with the furtrlier plea which, as I have stated, was orally urged at 
the liearing, must prevail. 

In reference to the third plea, the matter raised by it altogether escaped 
the attention of tlie ludge, and he lias held all the first set of defendants indis- 
eriininately and indistinguisliably liable, without hist doterinining the circum- 
stances under which the loan was taken by Digamhar Raiand Nihang Rai, and 
whether it was of a character and nature in ro^pectof which those two persons, 
being the managing members of the jointfamily, could bind theother members. 
Moreover, there is nothing to show what the ages are of the minor defendants, 
and wh« tin r all of them were in existence at the time the bond ol 1875 was 
made. Of course, those of them who were nob born at that time would liave no 
right to resist the plaintid’sclaim. Thethird plea therelore must, I think, succeed. 

Rooking at the case, it. appears to me that the most convenient and satislac- 
torv couise to ad ipt in regard to it will be to remand the following issues, under 
8. 666 of the Civil Procedure Code, to the Lower Appellate Court for findings : — 

1. Under what circumstances, and for what purposes, was tiie Ks. 462 
borrowed by Niluing Rai and Digamhar Rui on the 27th Apiil 1875, and m 
what character did they b >rrow it, in what way was the money applieii, and 
did Lachmi Narain Rai and the minor defendants benefit by its expenditure? 

In determining this issue the Judge will necessarily have bo find which of, 
if nob all. the minor deftmdants were alive at the date ol tlie loan. 

2. Jn advertence to the remaiks made by me in deahng with the second 
plea, to what anjount in the shape of damages is the plaintiff entitled ior the use 
of bis money between the due date and the date of the institution of this suit ? 

The findings, when rf^corded, will be returned into this Court, and ten 
days will be alh wed for cbi^ctions from a date to be fixed by the Registrar. 

Mahmood, J.— I concur. 

• Issues remitted. 


NOTES. 

r As regards postdiem intereot, tbi« was f dljwed in (1891) 13 AIL. 330 ; (18S8) 8 A.W.N., 
120 . See bIpo (1H86) 9 AIL, 168; (1889) ll AIL. 41G; (1895) 17 All., 681 in Dr Rash 
Behrai Ghosh’s MortgngeSt voL 1 (1911), IV Edu., p. 506, there is a criticism of tbe ratio 
decidendi of these decisions. 

As regards the construction of a document of hypothecation, see also (1890) 12 AIL, 176.] 
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[492] The 21$t June, 18fi6, 

Present : 

Mr, Justice Oldfield and Mr. Justice Mahmood. * 

Tarsi Ram Decree 'holder 

versus 

Man Singh and others Judgment-debtors.’' 

Execution of decree — Adjudication that execution is barred by limttation— 

Finality of order — Otvtl Procedure Code, s. 206 — Amendment of decree — 

Act XV of 1877 (Limitation Act), sch. ii, Kos, 178, 179. 

An application to execute a decree passed in April 1880, was made on the 19th February 
1884, and rejected on the 26th March 1884, as being beyond time. This order was upheld 
on appeal in March 18'^5. While the appeal was ponding the decree-holder in May 1884, 
applied to the Court of First Instance to amend the decree under s. 206 of the Civil Procedure 
Code, and in December 1884, the application was granted. In April 1885, an application 
was made for execution of the amended decree, the dccrce^bolder contending that limitation 
should be calculated from the date of the amendment, and that art. 178 t of the Limitation 
Act (XV of 1877) applied to the case. 

Held that No. 179 and not No. 178 was applicable, that the order rejecting the application 
of the 19tb February 1884, became final on being upheld on appeal, that the amendment 
could not revive the decree or furnish a fresh starting point of limitation, and that the 
application was therefore time-barred. Munqnl Pershad v. Qrija Kant Lahiri, 1. L. R,, 
8 Cal., 51 ; L. R., Ind. Ap., 123 and Ram Ktrpal v. Rup Kuari, I. L. R., 6 All., 269 ; L. R., 
11 Ind. Ap., 37, referred to. 

Observations by MAHMOOD, J,, on the amendment of decrees and s. 206 of the Civil 
Procedure Code. 

The decree, of which execution was sought in this case, was dated the 2nd 
April 1880. An application to execute the decree made on the 19th February 

1884, was refused on the 26th March 1884, on the ground that it had not 
bean made within the time allowed by law. The decree-holder appealed from 
this order. While the appeal was pending, he applied to the Court which 
passed tfio decree to amend it under s. 206 of the Civil Procedure Code. This 
application was granted on the 6th December 1884. On the 25bh March 

1885, the appeal was dismissed. 

On the 2nd April 1885, the decree- holder again applied for execution. The 
Court of First Instance refused the application and its order was affirmed on* 
appeal by the decree-holder. It was contended before the Lower Appellate 

* Second Appeal No. 13 of 1886, from an order of W. T. Martin, Esq., District Judge 
of Aligarh, dated the 15th September 1885, affirming an order ot Lala Ganga Prasad, Muu^ 
•if of Koil, dated the 11th July 1885. 


t [ Ar t , 178 


roscription of Application. 

Period of limita- 
tion. 

i> 

Time from which period begin# to run. 

1 

Applications for which no period 
of limitation is provided else- 
where in this schedule, or by thi* 
Code of Civil Procedure section 
930. 

Three years. 

When the right to apply aporues. ] 

« 
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Goart, on behalf of the decree-holder, that limitation should be computed from 
the date of the [493] amendment of the decree, the article of the Limitation 
Act applying being No. 178. 

. The*decree-holder, in second appeal, raised the same contention. 

Mr. Shiva Nath Sinha, for the Appellant. 

Babu Jogindro Nath Chaudhri, for the Respondents. 

* ^ 01dfi61d,*J. — The only ground taken in the memorandum of appeal is, that 
the application is one to wh^ch art. 178, and not 179, Limitation Act, applies ; 
but this is ijot BO. 

The application is to execute a decree, dated the 2nd April 1880, and is 
governed by art. 179. On the 19th February 1884, the decree- holder applied 
to execute this decree, and it was held to bo then barred by limitation. 

Ho subsequently got the Court to amend the decree under s. 206, Civil 
Procedure Code, and now seeks to execute it as amended ; but his decree had 
been held by an order to be barred by limitation before the amendment, 
and that order has become final in the matter of executing the decree. 

This appeal is dismissed with costs. 

Mahmood, J. — 1 am of the same opinion. The decree sought to be 
executed was passed on the 2od April 1880, and was put into execution by an 
application dated the 19bh February 1884 ; but execution was disallowed by 
an order dated the 26Dh March 1884, on the ground that it was barred by 
limitation, and that order was upheld by the Court of Appeal on tlie 25th 
March 1885. The adjudication thus became conclusive and final within the 
principle of the rulings of the Privy Council in Mangul Pershad v. Gri;ja Kant 
Lahni, I. L, R., 8 Cal., 51 ; L. R., 8 Ind. Ap , 123, and Ram Kirpal v. Rup 
Kuari, I. L. R., 6 All., 269; L. R., 11 Ind. Ap., 37. But in the meantime 
the appellant-decree-holder, during the pendency of his appeal, made an 
application, on the 12tli May 1884, to the Court of First Instance, to amend the 
decree under s. 206 of the Civil Procedure Code, and the application was 
granted on the 6th December 1884. 

The present application was made on the 2nd April 1885, for execution of 
the amended decree, on the contention that limitation [494] should be 
calculated from the date of the amendment, but both the lower Courts have 
disallowed the application. 

I agree with my learned brother OLDFIELD in holding that the lower Courts 
acted rightly in rejecting the application. Irrespective of the merits of the 
amendment itself, I hold that such amendment could neither revive the decree 
nor furnish a fresh starting point of limitation, whilst there is of course the 
lurther consideration that the question of the decree being barred had passed 
into rem judicatum, as I have already pointed out, with reference to the Privy 
Council rulings. 

I now wish to add that the provisions of the last paragraph of s. 206, Civil 
Procedure Code, have given rise to some difficulty and doubt, and I cannot 
help feeling that it would have been conducive to clearness, and accuracy, and 
uniformity ofc procedure in the Mufassal Courts, if the Legislature had thought 
fit to fraffna the paragraph as a separtate section, and to have introduced therein 
definite restriction and limits as to the time within which, and the stage when, 
the power of amending decrees might be exercised. For instance, if a decree has 
already become the subject of appeal, I do not think the first Court should 
amend it uhder s. 206, for the Full Bench of this Court in Shohrat Singh v. 
Bridgman, I. L. R., 4 All., 376, has held that the decree of the Appellate Court 
ig the only dedtee susceptible of execution, and the specifications of the decrees 
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of the lower Courts as such may not be referred to and applied by the Ooorlr 
executing such decree. Again, in connection with this same section, 1 may 
refer to what I said in Baghunath Das v. Rnj Kumar^ I. L. R., 7 All , 276, and 
also in ^urta v. Onnga, 1. L. R., 7 All., 411, in both of which cases my judg- 
ments w'ere upheld and approved by the Full Bench of this Court (1. L.^R., 
7 All., pp. 875 and 876), Those cases furnibh good illustrations of the manner 
in which the power conferred by the section may be misapplied jn t|ie&bsen(«e 
of more definite provisions prescribing rules for guidance. I may perlmps 
also add that the section should also contain an express provision to say 
that when a decree-holder has so far accepted a decree as* framed as 
to put it into execution, no amendment should be allowed, and the 
reason should be that the proper stage for such amendment is [4981 
passed. I may here quote what Makkby. J., said in Gphick C hurt der Muss ant v. 
Ounga Narain Mussant^ 20 W. R., Ill: — “It is the duty of the parties, or 
rather of their pleaders, when they obtain a decree, to see that it is drawn up 
in the proper form, and it has been ordered by a circular order of this Court 
of the 19th July 1867 (8 W. R., Civ. Cir., 2), that the Judges should obtain the 
signatures of the pleaders before the decree is finally singned. If the parties 
chose to allow so long a time as that allowed in this case to elapse, before they 
take any steps upon the decree, without taking any precaution to see that the 
decree is properly drawn up, it seems to us that it may be fairly presumed that 
they acquiesced in the decree, and that no alteration ought to he made subse- 
quently.” The rule laid down by CouCH, C. J., in Prince Mahomed Ruhim* 
ood-din v. Bahu Beer Protab Suhat, 18 W. R., 303, has almost a stronger 
tendency in the same direction. 

Again, a Division Bench of this Court, in Gaya Prasad v. Sikri Prasad^ 
I. L. R., 4 All., 23, held that an application for an amendment of decree under 
a. 206, Civil Procedure Code, was governed by three years* limitation under 
art. 178, sch. ii of the Limitation Act. But I respectfully doubted the accuracy 
of the rule in the case of Raghunath Das, to which I have already referred ; 
and my view was supported by the principle upon which the rulings of the other 
High Courts proceed — vide Bohans v. Harrison, I. L. R., 7 Cal., 333, Kylas, 
Ooundan v. Ramasami Ayyan, I. L. R., 4 Mad., 172, Vithal Janardan v. Rakmi^ 
I. L. R., 6 Bom., 686, 

These observations may possibly prove of some service to the Legislature 
when considering the question of the amendment of the Civil Procedure Code. 

Appeal dismissed. 
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The 22nd June 1S86. 

Present : 

Mb. Justice Oldfield and Mr. Justice Mahmood. 

• 

Balbhadar and others Defendants 

versus 

Bisbeshar Plaintiff/ 

Hindu Law — Joint and undivided Hindu family — Joint and undivided 
property — Delis of deceased member — Liability of his interest, 
a member of a joint Kmdu family « left two sons, R and S. S borrowed money upon a 
simple bond, and, after his death, the obligee sued his widow and daughter-in-law 

upon the bond, obtained a decree against them, and, in execution thereof, brought to sale 8*s 
interest in the property. B, the grandson of /?, thereupon sued the purchaser to recover the 
same, on the ground that it was the joint property of S and himself, and could not be 
attached and sold in satisfaction of S^sdebt. 

He^d that on the death of 8, bis interest passed to the plaintiff by survivorship, and 
was not liable after bis death to any personal debt he bad incurred, inasmuch as no charge 
had been made on the property, and the creditor could not recover his money from the joint 
property after the death of 8 when he had not obtained judgment against S, and taken out 
execution by attachment against him. Suraj Bunsi Koer v. Sheo Persa,d Singhs I. L. U., 
5 Cal., 148 : L. R., 6 Ind. Ap. 88, and Rai Bal Kishen v, Rai Sita Ram, I. L. B., 7 All. 731, 
referred to. 

The following table throws light upon the facts of this case ; — 

Bijai. 


Shankar. Sheo Batan. 

1 I 

I 1 Gaya Prasad. 

Deodat. Suraj Bansi {widow). | 

I Bisheshar {plaintiff). 

Sawan Kali (widow). 

Deodat died in the lifetime of his father Shankar, heaving a widow Sawan 
Kali. On the llth March 1877, Shankar executed a bond in favour of Ram 
Sahai defendant, the payment of which was not secured by the mortgage of 
property. Subsequently Shankar died, leaving a widow, the defendant Suraj 
^ansi. It appeared that Ram Sahai then sued Suraj Bansi and Sawan Kali, as 
the legal representatives of the deceased Shankar, on the bond mentioned above. 
The suit was decreed on the 8fch March 1881. and in execution of the decree 
the rights and interests of Shankar, in the property now in suit, were sold on 
the 20th June 1884, and were purchased by the defendant Sheo Sewak. 

The plaintiff brought the present suit to be maintained in possession of 
the prof^erty purchased by Sheo Sewak, alleging that he, as the grandson of 
Shankar’s brother Sheo Batan, was a member of a joint Hindu family with 
Shankar up to the time of his death ; that the deceased as a matter of fact, 
did not die indebted at all ; that the bond of the llth March 1877, had 

•Second Appeal No. 1469 of 1885, from a decree of R, J, Ijf»ed8, Bfig., District Judge of 
Gorakhpur, dated the 16th May 1885, confirming a decree of Maulvi Abdul Bazak, Munsif 
of Bansi, dated the 16th November 1884. 
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been fraudulently executed by Suraj Bansi; that the decree of the Sjjh March 
1881, passed on the aforesaid bond, was likewise collusively obtained by 
£ 497 ] confession of judgment; that the sale of the 20th June 1884, could not 
therefore affect the share of Shankar, which it purported to convey to the 
purchasers, the property being the undivided estate of a joint Hindu fancily, 
of which the plaintiff was the surviving member. 

The Court of First Instance gave the plaintiff a decree. Qn appeal )yf 
the sons of Sheo Sewak, who had died, the Lower Appellate Court decided <»hat 
the plaintiff and Shankar were members of a joint and undivided Hindu 
family ; chat the question of Shankar’s indebtedness under the ,bond of the 
11th March 1877, was not important, because the share of a member of a joint 
Hindu family could not be brought to sale in this manner after his death ; and 
that the question of bond fides did not need determination in the case, as the 
plaintiff, who did not stand in the relation of lineal* descent from Shankar, 
was not bound to pay his debts ; and it accordingly upheld the decree of the 
Court of First Instance. 

In second appeal by the sons of Sheo Sewak it was contended on their 
behalf that the finding of the Lower Appellate Court as to the joint nature of 
the estate of Shankar with the plaintiff was erroneous ; that the Court was 
bound to determine the bono. fides of the bond of 1877 ; that the decree of the 
8th March 1881, was properly obtained by impleading Shankar’s widow Suraj 
Bansi, who, according to the Hindu law, was a proper legal representative of 
her deceased husband, for the purposes of such a suit ; and that the auction 
sale of the 20th June 1884, therefore duly conveyed Shankar’s share to the 
appellants. 

Munshi Ilanuman Prasad and Lala Juala Prasad, for the Appellants. 

Mr. C. //. Hill and Munshi Kashi Prasad, for the Kespondent. 

Mahmood, J. — I may at once state that T am not at all disposed to dis- 
turb in second appeal the concurrent findings of the Courts below as to the 
joint and undivided nature of the family and of the property in suit. Nor do 
J think it is necessary for us to investigate tho bo?id fides of the debt which 
the bond of 1H77 purported to secure, because the case for the defence has all 
along been that the debt was a personal debt of Shankar, who [ 498 ] was 
separate and divided from the plaintiff’. There is absolutely no plea to the 
effect that tho money was borrowed by Shankar as a managing member of a 
joint Hindu family, for the joint purposes of such family ; and no such ques- 
tion having been raised, I think the learned Judge acted rightly in not entering 
into the merits of the bo7id tides of the bond, for the simple reason that the 
Hindu law imposes no liability upon the plaintiff to pav off the debts of hia 
grand-uncle under such circumstances. Nor do I think it is necessary for u^ 
in this case to consider whether Masammat Suraj Bansi, the widow of Shankar, 
was rightly impleaded, as the representative of her deceased husband, in tho 
suit which ended in the decree of the 8th March 1881. For I think that the 
whole question in tho present case is, whether, after the death of Shankar, 
any such estate was left by him as could be made liable for the payment of 
his debts, such as the one for which the auction-sale of the 20tjpi June 1884, 
took place. # 

In Appovier v. Rama Subha Aiyan, 11 Moo. I. A. 75, Lord WestburY, in 
delivering the judgment of the Privy G mncii, observed that “ acco^jding to the 
true notion of ah undivided family in Hindu law, no individual member of that 
family, whilst it remains undivided, can predicate of the joint and* undivided 
property, that he, that particular member, has a certain definite share. No 
individual member of an undivided Hindu family could go to the place of tho 
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receipt oi^rent, and claim to take from the collector or receiver of the rente a 
certain definite share. The proceeds of undivided property must be brought, 
according to the theory of an undivided family, to the common chest or purse, 
:and then*dealt with according to the modes of enjoyment by the members of 
ah «individed family. But when the members of an undivided family agree 
among themselves, with regard to particular property, that it shall thenceforth 
be t[»e subject of ownership, in certain defined shares, then the character of 
tfndjvided property and joint enjoyment is taken away from the subject-matter 
so agreed to be dealt with ; apd in the estate each member has thenceforth a 
‘definite and pertain share, which he may claim the right to receive and enjoy 
in severalty, although the property itself has not been actually severed and 
’divided ” (p. 90). Such being the nature of the rights [499] and interests 
of a member of a joint Hindu family in the joint property, it was for a long time 
an unsettled question, wh'bther such rights and interests could, on the one hand, 
be, alienated by private sale by any individual member; and on the other hand, 
whether they could be brought to sale for his personal debts in execution of a 
decree. The former part of this question would seem to be still unsettled by 
the highest authority, unless tlie ruling of the Privy Council in Lakshman Daria 
Naik V. Ramchandra Dada Naik, 1. L. E., 5 Bom. 48; L. R., 7 Ind. Ap. IHl, 
be taken to afford a settlement of the matter ; for the Lords of the Privy Coun- 
cil in Phoolbas Koonwur v. Jogeshur Sahoy, T. L. R., 1 Cal. 2‘26 ; L.R., 3 Ind. 
Ap. 7, only referred to it, hut abstained from giving any ruling. The question 
was again referred to by their Lordships, but not determined, in Deendgal Lai 
V. Jugdeep Narain Singh, T, L, R., 3 Cal. 198 ; L. R , 4 Ind. Ap. 247, which, 
however, settled the latter part of the question enunciated by me L) that case 
their Lordships drew a distinction between the power of private alienation pos- 
sessed by a member of a joint Hindu family and the power of a Court to seize 
his share, at the instance of a judgment-creditor, in execution of a decree for 
personal debts. And 1 take that case to have finally decided the question in 
the affirmative, and to have ruled that the share of a member of a joint Hindu 
family possesses a seizahle character for purposes of execution, and that when 
it is brought to sale, the purchaser at such execution -sale possesses the right 
•of compelling the other members of the joint family to separate the debtor’s 
share by partition. Tfie same I understand to be the effect of a more recent 
ruling of their Lordships in Ilardi Narain Saha v Ruder Perkash Misser, 
I. L. R., 10 Cal. G26. But the case which needs special reference here is the 
ruling of their Lordships in Suraj Bunsi Koer v. Sheo Persad Singh, I. L. R., 
5 Cal. 148; L. R., 6 Ind. Ap. 88, which carried the rule somewhat further, 
inasmuch as it was there held that seizure by attachment in execution is suffi- 
cient to constitute, in favour of a judgment-creditor, a valid charge upon property 
jjo the extent of the joint member’s undivided share and interest, and that such 
charge could not be defeated by his death subsequent to such attachment, though 
antecedently to the actual sale. In laying down this rule their Lordships 
disapproved of the [500] ruling of this Court in Goor Pershad v. Sheo Deen, 
N.-W. P. H. C. Rep., 1872, p. 137, so far as that ruling ignored the seizahle 
character of an undivided share in joint property, which had since been estab- 
lished by tlie^ruling of the Privy Council in the case of Deendyal Lai v. Jugdeep 
NarainiSingh. I. L. R., 3 Cal. 198 ; L. R., 4 Ind. Ap. 247, to which I have 
already referred. But the exact question here is not the same as in that of 
Suraf Bunsi Koer, I. L. R., 5 Cal. 148 ; L. R., 6 Ind. Ap. 88. Here, during 
the lifetime of Shankar, the bond of the Ilth March 1877, was never even 
sued upon*: the, decree of the 8th March 1881, and the sale of the 20th June 
1884, took place when Shankar was no longer in existence. And in such circum- 
stances the 6»aot question before us is, whether Shankar left behind him any 
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such rights at all as could either be. seized in execution or be made the subject 
of an execution. 

Fortunately this question needs no reference bo original authorities, because 
I hold that the doctrine of the Lords of the Privy Council in the case of Suraj 
Bunsi Koer^ l.L.B., 5 Cal. 148 ; L. R., 6 Ind. Ap.88, iscopclusive upon this point. 
Their Lordships observed : — “It seems to he clear upon the authorities that if 
the debt had been a mere bond debt, not binding on the, sone b^^ virtue of 
their liability to pay their father's debts, and no sufficient proceedings liad 
been taken to enforce it in the father's lifetime, his interest in the property 
would have survived on his death to his sons, so that it could ndt afterwards 
be reached by the creditor in their hands.” 

These observations are, in mv opinion, fully applicable to this case, and, 
indeed, go beyond the exigencies of what we have got to determine here, the 
plaintiff not being a son of the deceased Shankar, for whose persomil debts his 
share was purported to be sold on the 20bh June 1B84. And I hold that upon 
that date. Shankar having died even before the litigation which terminated in 
the decree of the 8th March 1881, his share had already vanished and been 
taken by the plaintiff by right of survivorship, without being subject to- 
the payment of Shankars personal debts. I may perhaps also add that tha 
family being joint, Musammat Suraj Bansi, the widow of Shankar, could 
have no such rights in her husband's share as could be affected by the sale 
in execution of the decree against her; whilst the fact of Musammat Sawan 
[ 601 ] Kali having also been impleaded in that suit, cannot, of course, help 
the defendants-appellants. purchasers of the execution-sale, she being the widow 
of Shankar's son who had pre-deceased his father. ^ 

For these reasons I would dismiss this appeal with costs. 

Oldfield, J. — This suit relates to property left by one Bijai. He waa 
succeeded by hivS sons Sheo Batan and Shankar ; the plaintiff represents the 
former. Shankar before his death borrowed money on a simple bond frona 
oie Bam Sahai, who after the death of Shankar sued his widow and daughter- 
in-law, and obtained a decree against them, and in execution brought to sale 
Shankar’s interest in the property, and it was purchased by defendant-appel- 
lant. 

The plaintiff is the grand-nephew of Shankar, and sues to recover the 
property sold at auction, on the ground that it was the joint property of Shankar 
and himself, and could not he taken and sold in execution of Shankar's debt. 

The Courts have allowed the claim and the defendant has appealed. 

The objection to the finding that the property was joint undivided pro^ 
party of Shankar and the plaintiff is not one which can be entertained in 
second appeal, the finding on this point by the Courts below being one of fact; 
and when it has been found that the property was undivided the appeal roust 
fail. On the death of Shankar, his interest passed to plaintiff by survivorship^ 
and was not liable after his death for any personal debt which he bad incurred^ 
No charge had been made on the property, and the creditor cou]4 not recover 
his money from the joint property after the death of Shankar, when he had 
not obtained judgment against Shankar, and taken out execution by attachment 
against him. I may refer on this point to the case of Suraj Koer v. 

Sheo Versnd, I. L. B , 5 Cal., 148 ; L. B., 6 Ind. Ap. 88, and Bai Bal Kishen 
V. Rat Sita Ram, I. L. R., 7 All., 731. The appeal will bedismissed^with coata« 

Appeal dismissed. 
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I To the same effect is the decision of the Privy Council in Daulat Sam v. ilehr Chand 
(1EB7) is Cal., 70; see also (1888) ll All., 302 ; (1892) 6 C.P.L.R., 60.J 


40*' " • » 

• [602] The 22nd June, 1886. 

• Present : 

IVfR, Justice Oldfield and Mr. Justice Mahmood. 

Deo Dat Defendant 

• versus 

Earn Autar Plaintifif.’* 

Mortgage — Usufructuary mortgage — Pre-emption— Redemption — Interest — 
Act IV of 1882 {Transfer of Property Act), ss. 51, 83, 84. 

Although a successful pre-emptor becomes substituted for the original transferee, and 
thus becomes entitled to the benefits of the transfer, those benefits cannot be claimed by him 
for any period antecedent to such substitution itself, and a pre-emptor, before his pre- 
emption is actually enforced, possesses no. such right in the subject of pre-emption would 
entitle him to any benefits arising out of the property which he is entitled to take but has 
not yet taken. The original vendee cannot, whilst he is in possession, bo regarded as a 
trespasser, who would have no right to enjoy the usufruct of the property which he has 
purchased. 

Uodan Singh v. Mwneri Khan, 2 Cal.. S. D. A. Rop., 85, dissented from. Mantle Chand 
V. Rameshur Roe, N.-W. P. S. D. A. Rep., 1865, vol. ii, 171, Buldeo Pershad v. Mohun, 
N.-W. P. H. C. Rep., 1866, Rev. Ap., 30, and Ajudhia v. lialdeo Singh, I. L. H., 7 All., 
674, followed. 

In February 1883, a decree for pre-emption was obtained in respect of a mortgage by 
conditional sale executed in August 1882. On the 23rd August 1883, the decree-holder 
executed his decree by depositing the principal amount of the mortgage money, and obtained 
possession of the property in substitution for the original mortgagee. In Juno 1S84, the 
mortgagor, proceeding under s. 83 of the Transf er of Property Act, deposited in Court the 
sum of Rs. 699, claiming the same to be adequate for redemption. The case was, however, 
struck off in consequence of the pre-einptor’s objection to receiving the deposit on the ground 
that it did not include the interest due on the mortgage. The deposit remained in Court, 
and on the 21st August 1884, the mortgagor deposited a further sum on account of interest, 
but this also the pre-emptor refused to receive, for the same reason as before. In a suit by 

mortgagor for redemption of the mortgage, it was found that the amount deposited was 
all that was due on the mortgage on the 2l8t August 1884. 

Held that until the 23rd August 1683, when the defendant enforced his pre-emptive 
decree by depositing the consideration for the conditional sale of August 18S2, bo bad no 
such interest in the subject of pre-emption as would entitle him to any benefits arising 
therefrom, and that the defendant was not entitled to claim any interest on the mortgage- 
money for the period antecedent to the 23rd August 1883. 

SemAe that the proper person entitled to receive the interest for that period was the 
original conditional vendee,, and the Court which passed the decree for pre-emption should 
have allowed him the amount of such interest in addition to the principal mortgage money. 
Askik Alt V. Mathura Kandu, I. L. R., 6 All., 187, referred to. 

* Second Appeal No. 1756 of 1886, from a decree of J. M. C. Steinbelt, Esq., District 
Judge of Azamgarh, dated the 7th August 1885, confirming a decree of Babu Nihala 
Ohander, Munsirof Azamgarh, dated the 2l8t March 1886. 
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[ 603 ] Heldt with reference to s. 84* of the Transfer of Property Act (IV of 1882), that the 
Courts below were right in not allowing interest to the defendant after the 21st August 1884, 
when the plaintiff, to his knowledge, depisiced the whole money due on the mortgage. 

Held, with reference to the last paragraph of s. 5lt of the same Act, that the Courts 
below were wrong in subjecting their decrees in favour of the plaintiff to the condition that 
the defendant should not bo evicted till the crops he had sown were cut. 

The plaintiff in this case sued to recover possession of certain mortgaged 
property. The property, a share in mauza Chak Chaube, was mortgaged oy 
the plaintiff on the 30th August 1882, by way of conditional sale, to one Har 
Prasad for Bs. 699, for a terra of two years ending on Jaith sudi 15th, 1291 
fasli. Under the terms of the mortgage, the mortgagor delivered possession 
to the mortgagee and authorized him to receive the profits, which amounted to 
Bs. 40 per annum, in lieu of a part of the interest, which was fixed at one per 
cent, per annum ; and in respect of the balance of interest, namely, Bs. 44, 
it was agreed that the mortgag.^r would pay the same in cash along with the 
principal on taking an account at the time of the redemption. 


Under the terms of the loaith-ul-arz of the maaza the defendant Deo Dat 
’brought a pre-emptive suit in respect of the conditional sale, and obtained a 
decree on the 5th February 1883, which was finally upheld in appeal on the 
14th February 1884. In the meantime, on the 23rd August 1883, the defen- 
dant executed his decree by depositing Bs. 699, the principal amount of the 
mortgage-money, and obtained possession of the property, being thus substi- 
tuted for the original mortgagee. Matters stood thus, when the plaintiff, pro- 
ceeding apparently under the provisions of s. 83 of the Transfer of Property 
Act (IV of 1882), deposited in Court on the 6th June 1884, the sum of Bs. 699, 
being the principal sum of the raortg ige-money, claiming the same to be 
adequate for redemption. Upon the objection of th(i defendant to accept the 
money on the ground that tlie deposit I ell short of the amount of interest due 
on the mortgage, the plaintiff’s case was struck off on the 15th August 1884, 
the deposit remaining in Court. Bubsequontly the plaintiff made a further 
deposit of Bs. 44 on account of interest on the 2l8t August 1884, thus making 
the whole deposit amount to Bs. 743. Tlie defendant again, by an application 
made on tlie [ 504 ] 16th September 1884, refused to accept the deposited 
money, on the ground that it fell short of the entire sum due on the mortgage. 
The proceedings under s 83 of the Transfer of Property Act came to an end 


•|Sec. 84 : — When the morig igor or such other person as aforesaid has tendered or deposited 
in Court undwr section eighty-three the amount remaining 
Cessation of interest. duo on the mortgage, interest on the principal money shall cease 
from the date of the tender or as soon as the mortgagor or such 
other person as aforesaid has done all that has to be done by him to enable the mortgagee to 
take such amount out of Court, as the case may be. ^ 

Nothing in this section or in section eighty-thrcc shall be deemed to deprive the 
mortgagee of his right to interest when there exists a contract that ho shall be entitled to 
reasonable notice before payment or tender of the mortgage-money). 

tfSec. 51: — When the transferee of immoveable property makes any improvement on 
Jmprovomonts mad« by believing in good fai^h that he is absolutely 

bond, fide holders under entitled thereto, and he is subsequently evicted therefrom by 
defective titles person having a better title, the transferee has a right to 

require the person causing the eviction either to have^ the value 
of the improvement estimated and paid or secured to the transferee, or to sell his interest 
in the property to the transferee at the then market value thereof irrespective of the value 
of jsuch improvement. ^ 

The amount to bo paid or secured in respect of such improvement shall be the estimated 
value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted or sown on the 
property crops which are growing when he is evicted therefrom, he is entitled to such crops 
and to free ipgress and egress to gather and carry them.] t 
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on the 28th November 1884, when the Court rejected the plaintiff’s applica- 
tion for summary redemption, but allowed the sum of Es. 748 to remain a 
deposit in^Gourt. 

ffhe present suit was instituted on the 26th January 1885, having for its 
object recovery of possession of the property by redemption of the mortgage, on 
t^ ground^that the deposited sum of Es. 743 was all that was due on the 
• rffortgage. * The suit was resisted upon the ground that the plaintiff did 
not properly tender the mortgage- money to the defendant, nor did he make an 
adequate deppsit in Court, and that the defendant having cultivated the land, 
he could not be ejected till the crops were cut and taken away. 

The Court of First Instance held- that the sum of Es. 743, to which the 
deposit amounted on the 2 1st August 18B4, was all that was due to defend- 
ant on the mortgage on that date ; and that the defendant, having;; executed 
his pre-emptive decree, by depositing? Es. 699, the consideration of the condi- 
tional sale, on the 23rd August 1883, was entitled to remain in possession till 
he bad gathered and carried awav the crops which he had sown. 

The defendant appealed, contending that he was entitled to an additional 
sum of Es. 61-10-0 as interest on the mortgage money, and to Es. 37-15-0 as 
costs, making a total sura of Es. 99-9-0, which had been disallowed by the 
first Court. The Lower Appellate Court dismissed the axjpeal. 

The defendant appealed to the High Court. 

Mr. J. Simeon, for the Appellant. 

Munshi Hanuman Prasad and Munshi Madho Prasad, for the Eespondent. 

n^iahmood, J.— The contention urged before us on the defendant’s behalf 
raises three main points for determination : — 

1. Whether the defendant was entitled to claim interest on the mortgage- 
money for the period between 30th August 1882, the date of tlie mort- 
gage, and the 23rd August 1883, when he enforced his. pre-emptive decree by 
depositing Es. 699, the prin-[605]eipal consideration-money of the conditional 
sale in respect of which he enforced his pre-emption. 

2. Whether the defendant was entitled to claim any interest after the 
2l8t August 1884, when the deposit by the plaintiff, under s. 83 of the Trans- 
fer of Property Act, amounted to Es. 743. 

3. Whether, under the circumstances of this case, the defendant was 
entitled to costs. 

I will dispose of each of these points in the order in which I have mention- 
ed them. The first of these questions depends upon the determination of a 
very important point of the law of pre-emption. That a successful pre-emptor 
stands in the shoes of the original vendee in respect of all the rights and obli- 
gations arising from the sale under which he has derived his title, is a question 
which stands upon an undoubted basis, for the right of pre-emption is nothing 
more or less than the right of substitution. This was pointed out by me at 
considerable length in Gobind Doyal v. Jnayatullah, 1. L. E., 7 All., 775, where 
the Full Bench of this Court generally accepted my conclusions as to the 
nature of«the pre-emptive right. This, however, is not a point which is contest- 
ed on either side in the argument of the learned pleaders fur the parlies. All 
that the learned pleader for the appellant contends for here is, that his client, 
having succeeded to, or rather been substituted for, the original conditional 
vendee, Har' Prasad, is entitled to claim the benefit of all the conditions of the 
mortgage, and is, therefore, entitled to claim interest even for the period 
antecedent to the 23rd August 1883, when he enforced his pre-emptive decree, 
by deposit of the consideration of the conditional sale under the decree of the 
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5th February 1883. I am of opinion that this contention is wholly unsound. 
It is perfectly true that a successful pre-emptor becomes substituted for the 
original transferee, and thus becomes entitled to the benefits of the transfer. 
But it is equally true, and stands to reason, that those benehts cantiqt ba 
claimed for any period antecedent to such substitutHon itself. The right of 
pre-emption as based upon the v^aj tb-ul-arz partakes of the nature of those 
ohlijjations which fall short of an interest in immoveable property, t'nough*j»lf6y 
[d06j are annexed to the ownersinp of such property. The nature of such 
obligations is well described in s. 40 of the Transfer of Property Act^which 1 refer 
to only by way of analogical comparison. A pre-emptor, therefore, belore his 
pre-emption is actually enforced, possesses no such right in the subject of pre- 
empt ion as would entitle him to any benefits arising out of the pr pjity, which 
he is only entitle! to take by substitution, hut has not yet actually taken. On 
the other hand, the original vendee cannot, whilst he is in possession, be regard- 
ed as a trespasser, who would have no right to enjoy the usufruct of the 
property whicli he has purchased, nor would it be equitable bo hold that the 
pre-emptor, before he has actually paid the price, should be entitled bo the profits 
of the property, which he can take only upon duly making such payment. 

This view of the law is supported by some cases to be found in the reports. 
There is a very old ruling — Uodau Sinqh v. Muucri Hhan, 2 Cal. S. D. A. Rep,, 
85, where it was held tluit if A transfer lands to B by sale, and 0 afterwards 
come f jrward and establish his righto! shvfa or pre-emption, he will be entitled 
to the lands at the price paid for them by /J, who will be compelled to refur. d 
the profit accrued during the period of his possession to C, receiving himself 
the purchase-money b ick I rom A, That was a case decided so longcago as 
1813, and seems bo have depended entirely upon the Muharnmidan law ol pre- 
emption. The judgment, however, contains no authority for the rule there 
laid down ; and there can be no doubt that the ruling was erroneous, being 
opposed bo the most authoritative texts of the Muhammadan law itself. Such 
indeed seems bo be the view taken by the Sudder Court of bliese Provinces in 
Matuck Chand v. Hameshur Iiat\ N -W. P. S. D. A. Rep., 1865, vol. ii., 171, 
which was a suit based upon the w ijib-ul-arz, and where the le.i rued Judges 
held that the “ pre-emptor ould have no preferential right till he had tender- 
ed the full price, and therefore tho defendant’s intermediate possession 
could not be regarded as illegal.** This ruling was foil rwed by this Court 
in Baldeo Pershad v. Mohan, N.-W. P. H. C. Rop., 1866, Rev. Ap., 30, 
where the learned Judges, after referring to the rule of Muhammadan 
law of pre-emption, held it to be equ table, and then went on to say: — 
‘’The purchaser has in most instances piid the purchase-money; is he 
[ 607 ] to lose all interest and profits because, at some subsequent time, tke 
contingency occurs that a pre-era ptor claims and exercises his right of pre- 
emption? and is the pre-emptor, who has kept his money in his pocket till it 
suited his purpose to exercise his right, to obtain profit, which will be the 
greater in proportion to his delay ? ** 

The same rule was laid down by Straight, J., in Ajndhia v. Baldeo 
Singh, I. L. R., 7 All, 674, which is the latest case upon the subjfeot. I enfirely 
concur in the principle upon which these rulings proceed ; and if the exigencies 
of this case needed it, I would, by reference to the original texts of the Muham- 
madan law, have shown that the principle is a necessary consequence of the 
very nature and incidents of the right of pre-emption itself. 

Applying the principle to this case, it seems to me perfectly clear that till 
the 2 ird August 1883, when the defendant enforced his pre-eiepbive decree by 
depositing Bs. 699— the consideration oi the conditional sale of the 30th 
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August 1882 — he had no such interest in the subject of pre*eniption as would 
entitle him to any benefits arising therefrom. And it follows that my answer 
to the tifst question in the case must be that the defendant is not entitled 
to ckiim any interest on the mortgage-money for the period antecedent to the 
23rd August 1883. This view, however, raises a subsidiary question, namely, 
tl^t.il th^ defendant is not entitled to interest for that period, who else is 
^'fintitled to it? This is a question which we are not bound to determine in this 
<5ase, but I think I may safely say, as a necessary consequence of the ratio 
decidendi adapted by me, that the proper person entitled to receive the interest 
for that period was Har Prasad, in whose favour the bye-bil-wafa mortgage of the 
80bh August 1H82, was oiiginally oxecybed, and who was dispossessed under the 
defendant's pre-emptive decree; and I think I may add that in passing that 
decren, the Court should liave allowed the amount of interest above mentioned 
in addition to the principal mortgage-money. This view is based upon tlie 
same principle as my ruling in Ashik Ah v. Mathura Kandu,l. L. R., 5 A L, 187, 
where it was held that the pre-emptor, in the case of a mortgage by conditionai 
sale wliich has become absolute, is bound to pay as the price of the property 
the entire amount due on such [508] mortgage at the time it became absolute. 
Here the “price” wliich should have been allowed to Har Prasad under the 
decree of the 6dh February 1883, should fiave boon the principal mortgage* 
money, p'ws such amount of interest as might have been due on tlie morlgaga 
up bo the period fixed by the Court for enforcement of the pre-emptive decree. 
That decree, having now become final, cannot of course he interfered with in 
this case : but its effect was to enable the defendant to pre-empt on pa.sment 
of less.money than ha was entitled to. And I have no doubt that his present 
claim for interest antecedent to the 23rd August 1883, when he executed the 
decree, is wholly unconscionable and opposed to equity. 

The next question in the case is a very simple one, because the rule con- 
tained in 8 84 of the Transfer of Proparty Act (IV of 1882) furnishes a clear 
guidance. The section says that when a m )rtgrtgoi has duly made deposit under 
tlie preceding 8^cbion of all that is due on the mortgage, the interest on the 
mortgige money is bo cease. Here the plaintiff deposited the principal sum 
of the mortgage-money on the Gth June 1884, but that deposit wms clearly 
inadequate and would scaicely eniitle him to the benefit of s. 84 of the Act, 
even pro tauto. I will, however, not determine this point, because it is not 
raised here, and the plaintiff himself made a further deposit of Hs. 44 on 
acc )unt of interest on the 21st August 1884, thus m ikmg the whole deposit 
amount bo R*«. 743, which has been found by the Court below to be all that 
w^s due on the mortgage on that date, and of which the defendant had due 
notice. The amount so deposited of course left out of account the interest for the 
period antecedent bo the 23rd August 1883, and to which, as I have already 
shown, the defendant was not entitled. The Courts below were, therefore, in 
my opinion, right in nob allowing interest to the defendant after the plaintiff 
had, with due knowledg-a of the defendant, deposited the whole money due on 
the mortgage to the defendant. And I may also add, with reference to a 
subsidiary question in the case, that the Courts below did not act rightly in 
rendering the decree subject to the condition that the defendant was nob bo be 
evicted till th© crops he had sown were cut. The rule applicable to such cases 
is clearly enunciated in the last paragraph of s. 51 of the Transfer of Propeity 
Act, which <yt-eatesno bar to eviction in such a case, hut only lays down that 
the transferee [509] is entitled to the crops sown by him, and to free ingress 
and egress to father and carry them. The decree in this case should have 
been framed accordingly, but I need say nothing more about the matter. 
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because that part of the decree has not been made the subject of complaint 
before us by the plaintiff-respondent. 

Then as to the question of costs, which has been made the sulbjecfc of a 
separate ground of appeal by the defendant-appellant^before us. Section 220 
of the Civil Procedure Code gives ample power and discretion to the Court in 
connection with costs, and in the present case the defendant, hr..viiig all along 
acted wrongly in declining to accept the plaintiff’s deposit, and in giving up 
possession to him. was properly made liable for the plaintiff’s costs by the 
Courts below. 

I would dismiss this appeal with costs. 

Oldfield. J.— I concur in the proposed order. 

^ Appeal dismissed. 


NOTES. 

[ The original vendee was held entitled to the profits between the date of the sale and 
the date of the payment of the pre-emption price under the decree : — (1889) 12 All., 234. 

In (1909) 32 All., 45, it was hold that the right being substitutionary, the pre-emptor 
was not bound by any mortgage that might have been effected by the original vendee.) 


[ 8 All. 809 ] 

APPELLATE CRIMINAL. 

The 28th June, 1886: 

Present : 

Mr. Justice Straight, Offg. Chief Justice. 


Queen -Em press 
versus 

Baldeo and others. 

Accomplice —Corroboration — Dacoiiy — Possession of stolen property. 
Criminal Courts dealing with an approver's evidence in a case where several persons are 
charged should require corroboration of his statements in respect of the identity of each of 
the individuals accused. Queen Empress v. Ram saran, ante, p. 306, Queen-Empress 
Kure, Weekly Notes, 1886, p. 65, and Reg. v. Mullins, 3 Cox C. G. 626, referred to. 

A, B, M, R and N were tried together on a charge under s. 460 of the Penal Code. The 
principal evidence against all of them was that of an approver. Against A, B, and Af th^re 
was the further evidence that they produced certain portions of the property stolen on the 
night of the crime from the house where the crime was committed. With regard to JR. it 
was proved that ho was present when B pointed out the place where some of the property was 
dug up, but he did not appear to have said anything or given any directions about it. 

Held, with reference to J . H and M, that it could not bo said that their recent possession 
of part of the stolen property, so soon after it bad been stolen, was not 8uc[j corroboration of 
the approver’s evidence of their participation in the crime as entitled the Court act upon 
his story in regard to those particular persons. 

[810] Beld that, inasmuch as there was no sufficient material to warrant the inference 
of guilty knowledge on R’s part, and, with regard to N, no property was found with him or 
produce 1 through his instrumentality, both R and N ought to have been acquitted. 

Tbesb were appeals from convictions by Mr. G. H. Pearse, Sessions Judge of 
Meerut, duted the 14th April 1886. The appellants, Balded, Bam Bakhsh^ 
Mir Singh, Amir Bakhsh and Amman were^convioted, under s. 460 of the 
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Indian Penal Code, of house-breaking by night, in the course of the oommis- 
sion of which offence one Bahai Singh was murdered by some of them. 

The^ppellants were jointly tried with three other persons called Masita, 
Mo^fsam Khan and Jamna, who were acquitted, the last mentioned being 
charged under s, 411 o^ the Penal Code. 

Bahai Singh was a man reputed to be possessed of considerable wealth in 
tSSin and drnaments. On the night of the 4th January 1886, bis bouse was 
broken into, and he was murdered and the house plundered. The only direct 
evidence against the appellants was the evidence of an accomplice called 
Ghariba. He stated that a dacoity on Bahai Singh had been contemplated 
for some time ; that Baldeo, appella,nt, told him that he had five or six good 
men at his disposal, the three ehaukidars Amman (appellant), Amir Bakhsh 
(appellant) and Masita, Mohsam Khan and his son, Ham Bakhsh (appellant), 
and asked him to get one or two men ; that he enlisted Mir Singh Jat (appel- 
lant), a very powerful man ; that Baldeo, who was a neighbour of Bahai 
Singh's, fixed the 4th January, as he found the house would be empty ; that 
the gang assembled at about 7 or 8 P. M , after dark, and fixed the rendezvous 
for midnight, the three ehaukidars going off meanwhile on their rounds ; that 
five men, Baldeo, Ghariba, Mir Singh, Amir Bakhsh and Mohsam Khan, 
•scaladed the wall; that Baldeo bad brought a rope, with which they let down 
.Mohsam Khan into the courtyard ; that he opened the door of the staircase 
and they all got down, opening for the other three ; that Baldeo was the guide 
entirely ; that Mir Singh was told off to overpower Bahai Singh, which he did 
by leaping on him on his charpai and smothering him ; that the property was 
in a room close to where Bahai Singh was sleeping ; and that it was quickly 
removed and carried off to Baldeo's house and divided. 

C5113 The nature of the evidence corroborating that of the accomplice, 
Ghariba, appears from the following extract from the Sessions Judge's 
judgment : — 

“The corroborative evidence against Baldeo is that of the Sub-Inspector 
Narain Prasad, Hukha and Sohan Pal, as to his pointing out certain silver 
articles buried on the Jamna bank. This is also the evidence against his son, 
Bam Bakhsh. They both went together to point these things out. Fakir Chand 
and Harnam prove that Amir Bakhsh produced some ‘ kharas' and a piece of 
wire from a ruined house. After Amman bad denounced Ghariba, and Mir 
Singh and Ghariba, who had been swindled by Mir Singh and Baldeo in the 
division of the property, had made a clean breast of it, two Gujars, Jit and 
Sawant, were employed if possible to trace the property. Baldeo, as shown 
above, produced certain small things, and Mir Singh also admitted that he 
had some things which his uncle, Jamna, could give up. It may here be noted 
that Jit said he made promises to the different accused if they would disgorge, 
but those promises were in private conversation, and certainly carried none of 
the authority specified in s. 24, Evidence Act. Mir Singh named five articles, 
an ‘ am,' 'chilas,' ‘ gandas* * halis* and a * polchi,* all of silver. Jit and Sawant 
went with a third man to mauza Behari and told Jamna that Mir Singh had 
sent for theSfe articles. Jamna gave them up all except the ‘ po/c/i?'.* When 
the things were shown to Mir Singh in presence of the Inspector, he at once 
said that the ‘ pohhi* had not been sent/ ' 

The Sessions Judge further observed as follows : — “ While the inquiry 
wasoUt there was apparently a competition among most of the accused to give 
a certain amountbf information in the hope of securing impunity for themselves. 
Nothing of course in the nature of a confession made during the police inquiry 
can be put in evidence except so far as anything was elicited from it, Fakir 
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Ohand, for instance, proves that not only was Amman constantly fAqaenting 
Baldeo’s house before the murder, but that Amman gave the first information 
concerning the complicity of Ghariba and Mir Singh to the two outjside Jats. 
In consequence of this certain property was recovered from Mir Singh ^ and 
Ghariba was sufficiently alarmed to turn Queen's evidence, besides disgorging 
some of his share.” 

[ 612 ] The Sessions Judge was of opinion, referring to Erfipr^s v. 
that the circumstances which appear above were sufficient corroboration of the 
evidence of Ghariba to warrant the conviction of Baldeo, Bam Bakhsh, Amman, 
Amir Bakhsh and Mir Singh, the appellants, under s. 460 of the Penal Code. 
He acquitted Masita and Mohsam Khan, there being no corroborative evidence 
against them ; and he also acquitted Jamna, who had been charged under a. 
411 of the Penal Code in respect of the property delivered by him to the two 
Jats, Jit and Sawant. 

Mr. W. M. Colvin, tor Baldeo, Mir Singh and Bam Bakhsh, Appellants. 

The Appellants Amir Bakhsh and Amman were not represented. 

The Public Prosecutor (Mr. C. H. Hill), for the Crown. 

Straight, Offg.C.J . — These are five appeals from a decision of the Judge 
of Meerut, passed on the 14th of April last, convicting the appellants under 
s. 460 of the Penal Code, and sentencing Baldeo and Mir Singh to transportation 
for life, and Amman, Bam Bakhsh and Amir Bakhsh to seven years* rigorous 
imprisonment. The five appellants were tried, along with three other persons, 
by name Masita, Mohsam Khan and Jamna, who were acquitted, for having, 
on the night of the 4th January last, been jointly concerned in the breaking 
into the dwelling-house of one Bahai bania of Kutana, in the course of the 
commission of which offence the said Bahai was murdered. The only direct 
evidence against the appellants is that of an approver, by name of Ghariba, 
but as to Baldeo, Mir Singh and Amir Bakhsh there is the further proof that 
they produced, or caused to be produced, certain portions of the property 
stolen on the night of the crime from the house of Bahai. I have already, 
in the case of Queen-Empress w. Ham Saran, ante, p. 30G, entered at length 
into the question of the nature and extent of the corroboration to be 
required to make it safe or proper to act upon the evidence of an accom- 
plice, and it would be a useless waste of time to repeat the remarks I then 
made. I entirely adhere to each and every one of them, and the learned Judge 
is in error in supposing that the view 1 took in the case of Queen-Empress 
v. Kure, Weekly Notes, 1886 p. 65, was in any sense at variance with the 
[ 618 ] rule T had already laid down, namely, that Criminal Courts, dealing with 
an approver’s evidence in a case where several persons are charged, should 
i*equire corroboration of his statements in respect of the identity of each 61 
the individuals accused. In this connection I cannot do better than refer to 
the observations of one of the wisest and most practical minded Judges that 
ever sat on the English Bench, Mr. Justice Maulb, in Beg, v. Mullins, 3 Cox. 
C.C., 526, which are singularly apposite to this country, where those who have 
to administer justice unfortunately know^ what a perverted ingenuity there is 
for concocting false charges, and supporting them by the most elaborately 
fabricated network of perjured testimony. 

Says that learned Judge : — “I quite agree that the confirmation of an 
accomplice as to the mere fact of a crime having been committed, or even the 
particulars of it, is immaterial, unless the fact of the prisoner bein^ connected 
with it is proved. It often happens that an accomplice is a friend of those 
who committed the crime with him, and he would much rather get them out 
of the scrape and fix an innocent man than his real associates. Confirmation 
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does nolT mean that there should be independeat evidence of that which the 
accomplice relates, or his testimony would be unnecessary. If, for instance, 
a burglai^ had been committed, and an accomplice gave evidence that a person 
obafged was present when it was effected, if that person had been seen hover- 
ing about the premises «some time before, or was seen in possession of some of 
the stolen property shortly after, that might be reasonable confirmation of the 
^wia^athment'thdl't the prisoner helped to commit the crime.’* 

In the present case, upon careful consideration of all the facts as to 
Baldeo, Mir Singh and Amir Bakhsh, I am not prepared to say that their 
recent possession of part of the stolen property, so soon after it had been stolen, 
was not such corroboration of Gharilia’s evidence of their participation in the 
daeoity as entitled the learned Judge to act upon his story in regard to those 
particular persons. But* as to Ram Bakhsh, although he was present when 
his father Baldeo pointed out the place where some of the property was dug 
up, he does not appear to have said any-[514lthing or given any directions 
about it ; and there is, in my opinion, no sufficient material to warrant the 
inference of guilty knowledge on his part. So with regard to Amman, no 
property was found with him or produced through his instrumentality, and 
under these circumstances I think that both he and Ram Bakhsh ought to have 
been acquitted. 

I dismiss the appeals of Baldeo, Mir Singh and Amir Bakhsh, but, allow- 
ing those of Ram Bakhsh and Amman, acquit them and direct that they be 
released. 


[ 8 All. 514 ] 

CRIMINAL REVrSIONAL. 

The I at July, 1886, 

Present 

Me. Justice Brodhurst. 

Queen -Empress 
versus 

Ram Narain and another. 

Appeal, summary rejection of — Judgment of Criminal Appellate Court — 
Criminal Procedure Code, ss. 367, 421, 424, 439 — High Court* s 
powers of revision — Delay in applying for exercise. 

The powerg conferred by &. 421 of Ihe Criminal Procedure Code should be exercised 
^paringly^nd with great caution, and rea6on.s, however concise, shmild be given for rejecting 
an Bippeal under][that section. 

Where a Sessions Judge rejected an appeal summarily under s. 421 of the Code, by an 
order oonsistmg merely of the wordb appeal rejected,’’ and an application for revision of 
such order was made to the Jligh Court nearly nine months thereafter, an the ground that 
thh Judg'e^was wrong in rejecting the appeal without assigning his reasons for so doing — held, 
that this obiectU>n, if taken within a reasonable time, would have been valid, but as the 
ayplicatidn fdr ifevision Was made with Very groat delay, the Court shculd not intcrfei'e. 
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This waa an application for reTision of an order of Mr. H. M. Bird, 
Magistrate of Oawnpore, dated the 4th July ISSS* and of the order of Mr. W. 
Blennerbassetti Sessions Judge of Oawnpore, dated the 4th Septemper 1885i 
summarily rejecting, under s. 4^1 of the Oriminal Procedure Oode, an appeal 
from the Joint Magistrate’s order. The facts of the case are stated in the 
judgment of the Court. 

Pandit Moti Lal^ for the Applicants. * * \ 

The Government Pleader (Munshi Bam Prasad), for the Crown. 

[515] Brodhurst, J. — In this case Bam Narain and Ganesbi were 
convicted by the Joint Magistrate of Cawnpore under s. 342 of the Indian Penal 
Code, and were sentenced to pay fines of *B8. 200 and Bs. 100 respectively, or, 
in default of payment, to be rigorously imprisoned for three months. Prom 
these convictions and sentences, Bam Narain and Ganeshi each preferred an 
appeal. The Sessions Judge rejected the appeals summarily, bis order, in each 
instance, consisting merely of the two words appeal rejected.” 

Bam Narain and Ganeshi have now applied to this Court for revision of 
the orders of the lower Courts, and the 5tb and last ground taken by them is 
“ because the learned Sessions Judge was wrong in rejecting the appeal sum- 
marily without assigning bis reasons for so doing.” 

This objection, if taken within a reasonable time, would, in my opinion, 
have been valid. The law, I consider, requires that a Lower Appellate Court in 
disposing of an appeal, and even in summarily rejecting an appeal under the 
provisions of s. 421 of the Criminal Procedure Code, should give reasons for so 
doing ; and, so far as I am aware, no Criminal Appellate Court of J^bese 
Provinces, other than that the proceedings of which are now objected to, is 
addicted to disposing of any appeal without giving reasons for doing so. It is 
laid down in s. 367, Chapter XXVI of the Criminal Procedure Code, that the 
judgment of a Criminal Court of original jurisdiction shall contain the point 
or points for determination, the decision thereon, and the reasons for the 
decision and by s. 424 of the same Code — a section in the-same chapter with 
8. 421, and only three sections after it — it is enacted that the rules contained 
in Chapter XXVI as to the judgment of a Criminal Court of original jurisdiction 
shall apply, so far as may be practicable, to the judgment of any Appellate Court 
other than a High Court.” The powers conferred by s. 421 of the Code should, 
I consider, be exercised sparingly and with great caution, and reasons, however 
concise, should be given for j ejecting an appeal under that section. 

Under the circumstances stated above, I should have reversed the orders 
of the Sessions Judge, and should have directed him to [516] re-hear the 
appeals and dispose of them in accordance with law, bad I not found that thi 
application for revision was made with very great delay, that is. after the 
expiration of nearly nine months from the date of the Lower Appellate Oourt’e 
orders. On tbjs ground, and also because I think that valid reasons might 
have been given for dismissing or rejecting the appeals^ I decline tb interfere in 
this rervisidn ^se and reject the application. 

ApplidatiM re^Sd^ed. 


NOTB8. 

[ As te^tds the efieet of deJay, see also 27 Ail., 408 ; {I9(j7) A.W.N., 204. 

As for staling iC'asdns in the judgment, seie alsfo Oah^ 92 J 
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PEIVT OODNOIL. 


Th6 10th February, 1686. 

Present : 

Lobd Blackburn, Lord Monkswell, Lord Hobhouse, and 
Sib Eiohard Couch. 


Muhammad Ismail Khan Defendant; 

■ ' versus 

Fidayat-un-nissa and others Plaintiffs. 


[On appeal from the High Court for the North-Western Provinces.] 

Family custom — Wajib-ul-arz — Muhammadan Law — Appeal 
to Her Majesty in Council — Question of fact. 

It having been alleged that an estate, by custom, descended to a single heir in the male 
line, the High Court, concurring with the Court of First Instance, found that this custom 
had not been proved to prevail in the family. 

On an appeal contesoing this finding, it was argued, among other objections, that the 
High Court had not given sufduient edeot to an entry in the wajib-uUarz of a zamindari 
village, the principal one comprised in the family estate now in dispute ; the last ovmer of 
that estate, who held all the shares in the village, having caused an entry to be made to the 
effect that his eldest son should be his sole heir, the others of the family being maintained. 

Beldt that, though termed an entry in a wajib^uUarz, the document was not entitled to 
the name, but was rather in the nature of a testamentary attempt to make a disposition 
contirary to the Muhammadan law of descent. 

The appeal was not taken out of the rule as to the concurrent indings of two Courts, 
primary and appellate, on a question of fact. 

Appeal from a decree (2lBt April ISBl) of the High Court, confirming a> 
decree (l4tb July 1880) of the Subordinate Judge of Meerut. 

Gbulam Gbaus Khan, of an ancient Biluch family in the Bulandsbabr 
district, died in 1879, leaving one son, the appellant, and three daughters, the 
respondents, besides certain illegitimate children. Upon his death, his son took 
possession, and alleged a sole title to the inheritance by. the custom of the family. 
Between the brother and the sisters, the question on this appeal was whether 
Pill it had been proved that, by custom, the ancestral estate descended to a 
single heir in the male line, instead of to sharers according to the Muhammadan 
law of the Sunni sect to which the parties belonged. In the Court of First 
when the respondents brought this suit, other children of Gbulam 
Ghatts Khan were joined as plaintiffs ; and, altogether, the claim was made for 
82 Bahams, as portions, out of ^sahams, representing the whole estate. 

AllsJbtainSd a decree in their favour, which, however, was ■ maintained in 
the High Court only in favour of the three daughters, noVr respondents ; the 
other plaintiffs being fobod to be of illegitimate birth. The latter did not appeal 
against the jecision ; but the defendent, the brother, appealed ; and the principal 
attestion nOw raised related to the proofs given by him of the alleged family 
custom. Among these was an eitradt from the iOajih-ul-ari of village Jhagir, 
parganaDankanr, tahsil 8ikandrabad,«ila Bulandshahr, in which village Ghulam 
GbtmS Baisni fn hiS lifetimU was the recorded proifrietor of all the 20 bisWRB, 
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This contained an entry dated the 12th September 1870, to the effect that, 
after his death, his eldest son should be heir to, and should manage, all hw 
estate ; it being declared that two other sons, who, however, both died in their 
father’s lifetime, should receive only maintenance. 

Mr. C. W. Arathocm appeared for the Appellant. • 

Beference was made to Lekraj Kuar v. Mahpal Singh, L. E.,J Ifld. ap., ija ; 
I. L. R., 6 Oal., 7'44, in which it was held that wajtb-ul-araiz, or village ad- 
niinistration papers, properly prepared and attested, were admissible to prove a 
custom of inheritance stated therein. ® 

The respondents did not appear. 

Their Lordships’ jadgment was delivered by 

Sir R. Coach.— The appellant in this case is tire only surviving son of 
Ghulam Ghaus Khan, who died on the 6th November 1879, and the respon- 
dents are his three daughters, who it is not disputed were legitimate. The suit 
was brought by the three respondents, together with one Nanhi Begam, who was 
alleged to be a wife of Ghulam Gliaus Khan, and her children, who were [618J 
alleged to be legitimate. It has been found by the High Court that Nanhi 
Begam was not the wife of Ghulam Ghaus Khan, and that her children wore 
illegitimate, and there is no question as to them in this appeal. 

The plaint claimed on the part of the plaintiffs that they were entitled to 
82 parts of the estate of the deceased, the whole being divided into 96 parts, 
that being the shares which they would be entitled to under the Muhammadan 
law supposing all were entitled. The Subordinate Judge gave a decree in favour 
of all the plaintiffs for the 82 parts. The only part of the defence set up ,by the 
present appellant which it is now material to consider was that there was a 
family custom by which the oldest son was entitled to succeed to the whole of 
the property of the deceased. The Subordinate Judge found this custom v^as 
not proved. The persent appellant, who was defendant, appealed to the High 
Court The High Court, coming to the conclusion that Nanhi Begam - and 
her children were not entitled to any share of the property, modified the decree 
of the lower Court and made a decree in favour of the appellant and the three 
respondents' dividing the i)roperty. as it then became necessary to do, in a 
different way. The property was divided into 35 parts, and 21 of these Were 
given to the respondents, the plaintiffs, and the remainder to the present appel- 
lant, the defendant, the property being divided according to the Muhammadan 
law.' The High Court also found, as the Subordinate Judge had found, that 
the family custom had not been proved. 

. The defendant has appealed to Her Majesty in Council, and the ground of 
anneal taken is that the High Court was wrong in finding that the custom wste 
not -proved. Objections have been taken to the judgment of that Court, 
but when they are examined they appear to their Lordships to amount only 
to this that they contest the propriety of the finding of the Court oir the con- 
struction of the evidence. The principal argument turns upon the contents 
of what is oalleda wajib-ul-arz,vih\eh does not appear properly to be a documrot 
entitled to that name, but rather a document in the nature of an kdministration 
or testamentary paper, by whichGhulam GhausKhan indicated the way in which 
he [6191 should like the property to be enjoyed after his death. It seems to be 
rather an attempt on his part to make a disposition of his property contrary 
tothe Muhamn»a<l3^i> 

The case appears to their Lordships to come within the rule that when 
there is a concurrent judgment of the two lower Courts upoR. a.question of 
o’flght not to bb disturbed ; and their Loydshipb will therefoto humbly 
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advise H8r Majesty to dismiss the appeal and affirm the decision of the High 
Court. There will be no order as to costs. 

•• Appeal dismissed, 

•Solicitors for the Appellant: — Messrs. Barrow and Rogers. 


C B All. 510 ] 

CIVIL REVISIONAL. 

The 1st July, 1886. 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Dhan Singh Judgment-debtor 

versus 

Basant Singh and others Decree- holders.'^' 

High Court's powers of revision — Civil Procedure Code s. 622 — Meaning of 
'' jurisdiction" — Amendment of decree — Civil Procedure Code, 
s. 206 — Act XV of 1877 {Limitation Act), sch. ii, No. 178, 

In execution of a decree for partition of immoveable property passed in 1872, a dispute 
arose as to the execution in reference to a portion of the property, and in 1881 it was finally 
decided that the decree was defective in its description of the property, and therefore incapable 
of execution. In May 1885, on application by the decree-holder, the Court passed an order 
amending the decree, the amendment having reference to an arithmetical error. The judg* 
ment-debtor applied to the High Court for revision of this order, on the grounds that the 
amendment of the decree was barred by limitation, and that the decree itself being barred by 
limitation and finally pronounced to be incapable of ox:ecutioii, the Court had acted beyond 
its jurisdiction in amending it. 

Held, that the application for revision must be rejected. 

Per OLDFIELD, J., that the High Court had no power to entertain the application under 
S. 622 of the Civil Procedure Code, with reference to the decision of the Privy Council in 
Amir Hassan Khan v. Sheo Baksh Singh, I. L. R., 11 Cal,, G, and of the Pull Bench in 
^davii Kuar v. Dinu Rai, ante., p. Ill, and further that, upon the facts stated, the Court 
ought not to interfere. 

Per Mahmood, J., that the Court was not precluded from entertaining the application 
for revision under s. 622 of the Civil Procedure Code. Aviir Hassan Khan [520] v. Sheo 
Baksh Singh, I. L. R., 1.1 Cal., 6 ; BadamiKuar v. Dhm Rai, ante, p. Ill ; Raghunath Das 
V. Raj Kumar, I.L.R., 7 All., 276 ; Surtav. Ganga, I. L. R., 7 All., 411 ; Magni Ramv, Jiwa, 
Lai, I.L.B., 7 AH., 386 ; Har Prasad v, Jafar Ah, I. L. R., 7 All., 346, referred to. Bhagwan 
Singh v. fageahar Singh, Weekly Notes, 1886, p. 57, and Abu Said Khan w. Hamid-un-nissa, 
Weekly Notes, 1886, p. 39, dissented from. 

The meantng of the term “ jurisdiction” used in s. 622 of the Civil Procedure Code must 
not be confined to the territorial or pecuniary limits of the powers of a Court, or to the 
nature of the class to which the case belongs. It implies, in addition to questions of these 

• Application -No. 98 of 1886, for revision, under s. 622 of the Civil Procedure Code, of 
an order of Maulvi Mazhar Husain, Munsif of Nagina, dated the 5th May 1886, 
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kinds, the presenoe or absence of a positive antboriiy or power conferred by tl^e law upon 
tribunals in oases which satisfy the other conditions referred to. In framing the sectiotit 
the Legislature gave to the High Court power to interfere with the action of subordinate 
tribunals In oases where there is no remedy either by appeal or otherwise, and where these 
tribunals have either exceeded or wrongly declined to exercise the authority^ the 
power and the jurisdiction which the law confers upon them, or, under the pretence of 
•Xeioising such authority, power and jurisdiction, have acted against a poritiv/9 prohibit,*on 
of the law. Combe v. Edwards, L. R., 8 P. D., 108, and Cropps v, Durden, 1 Smith*s'L. OT 
8th ed., 711, referred to. 

Held, also, per Mahmood, J, that in the present case the Court below hau jurisdiction to 
entertain the application under s. 206 of the Code, that it did so entertain it, and thAt in 
making the amendment its action could not bo regarded as beyond the limits of its legal power 
and authority, so as to render it open to the objection of the exercise of jurisdiction ** ille- 
gally or with material irregularity," within the meaning of s. 622. Lucas v. Stephen, 9 W.B., 
801 ; Oomanund Roy v. Maharajah Suitish Chunder Roy, 9 W. R., 471 ; Euhoor Hossein v, 
Syedun, 11 W. R., 142, and Goluck Chander Mussant v. Qanga Narain Mussant, 20 W. R., 
Ill, referred to. 

Under a proper interpretat^'on of the preamble and s. 4* of the Limitation Aot (XV of 
1877), the rule of limitation is conflaed to the litigants, and is inapplicable to acts which the 
Court may or has to perform suo motu. Section 206 of the Civil Procedure Code empowers a 
Court of its own motion to amend its decree, and the mere fact that one of the parties has made 
an application asking the Court to exercise that power will not render the action of the Court 
subject to the rule of limitation. Roberts v. Harrison, I. L. R., 7 Cal., 833 ; VUhal 
Janardanv. Rakmi, I.L.R., 6 Bom., 586, and Kylasa Qoundan v. Ramasami Ayyar, 1. L. R., 
4 Mad., 172, referred to. 

The (acts of this case are stated in the judgments of the Court. 

Munshi Hanuman Prasad, for the Petitioner. 

Baba Batan Chand, for the Opposite Party. 

[521] Oldfield, J. — This is an application to revise, under s. 622 of the 
Civil Procedure Code, an order passed under s. 206, amending a decree. 

The decree is dated the 10th July 1872 ; it was for partition of immove- 
able property, and it appears that applications to execute were made on the 
20th June 1875, on the 10th June 1876, and on the 9th June 1879, when a 
dispute arose as to the execution in reference to a portion of the property, and 
the Court held that the decree was defective in its description of the property, 
and therefore incapable of execution. The final order was made by this Court 
on the 13th July 1881. On the 8th February 1882, the decree-holder sought 
to execute the decree in respect of other property, but execution was refused 
under an order by this Court dated the 17th March 1884. 

The decree-holder then applied, on the 23rd February 1886, to amend th^ 
decree, and the amendment was made on the 5th May 1885. It is not disputed 
that the amendment has reference to an arithmetical error, and is one which 
could properly be made under s. 206. 

The application, therefore, was properly one coming under the provisions 
of the seotion, and which the Court had jurisdiction to entertain under s. 206. 


4 : — Subject to the provisions contained in sections five to twenty 'five puclusive), 

niflmififtal of suits &c instituted, appeal presented, and application made 

J^israissai 01 ui » after the period of limitation prescribed therefor by the second 

mstituted. dfo. .after penoa ^^Yiedxxle hereto annexed shall be dismissed, although limitation 
of limitation. ^ defence. 

Explanation:^A suit is instituted iu ordinary oases when the plaint is presented to the 
proper officer ; in the case of a pauper, when his application for leave to sue as a pauper is 
, filed; and in the case of a claim against a company which is being wound up by the Ooui^, when 
the claimant first s^ds in his claim to the official liquidator.] 
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TheOourt*8 order, therefore, is not open to any objection on the score of 
want of or excess of jurisdiction, and there is, th:3refore, no power in this 
Court to .entertain this application under s. 622 of the Civil Procedure Code, 
with reference to the Privy Council decision in Amir Hassan Khan^ I. L- B., 
11 (5al., 6, and that of the Full Bench of this Court in Badami Kuar v. Dinu 
Baif Ante, p. 111. In the last, the meaningofthePrivy Council in the case above- 
r^entioned wa« fully considered, and it was thus expressed by PetheRAM, C.J.— 

“ Ilinderstand the Privy Council to mean that if the Court has jurisdiction to 
hear and determine a suit, it hks jurisdiction to hear and determine all questions 
which arise •in it, either of fact or of law, and that the High Court has no 
jurisdiction under s. 622 to enquire into the correctness of its view of the law, or 
the soundness of its finding as to facts"' That view was taken by the Full Bench 
[622] of this Court of the scope and powers of the Court under s. 622, and is 
binding on us for dealing with cases coming under s. 622. The Court, in the 
case before us, was within its jurisdiction in amending the decree under s. 206; 
and whether or not it erred in entertaining the application on the ground of its 
being barred by limitation or other grounds, these are questions which do not 
affect the jurisdiction of the Court, so as to enable this Court to interfere 
under s. 622. 

I may add, however, that, on the facts stated to us, this is not a case in 
which, having regard to the facts, T should be inclined to interfere. The 
application is dismissed with costs. 

Mahmood, J. — I confess I am wholly unable to accept the preliminary 
objection urged on behalf of the respondent, to the effect that s. 622 of the 
Civil procedure Code does not empower us to interfere in revision with any 
kind of orders passed hy the lower Courts under s. 206 of the Code. This is 
not the first time that such a question has been raised before me, for I had 
to consider the matter on two former occasions. The first was the case 
of Baghunaih Das v. Eaj K%mar, I. L. B., 7 All., 276, and the other was Surta 
V. Oanga, I. L. B., 7 All,, 411, and on both those occasions I stated the reasons 
in my dissentient judgment why the revisional powers of this Court should he 
exercised under s. 622 of the Civil Procedure Code. In both those cases my 
view of the law was upheld by the Full Bench of this Court, I. L. B., 7 All., 
pp. 875 and 876, and in both those cases the amending order was set aside as 
ultra vires. 

But, then, it is argued that the Full Bench ruling ol this Court in Magni 
Rain V. Jtwa Lai, I. L. B., 7 All., 386, which followed the I^rivy Council 
ruling in Amir Ilassan Khan v. Skeo Baksh Singh, J. L. B., 11 Cal., 6, is 
decisive upon the point, and restricts the revisional jurisdiction of this Court 
ffb pure questions of jurisdiction. Further, it is argued that the rule has been 
nan owed even further by a more recent Full Bench ruling of this Court in 
Badami Kuar v. Dinu Hat [Ante, p. Ill] where the view of Petheram, C. J., 
was adopted by the whole Court, though STRAIGHT, J., delivered a separate judg- 
ment not consistent with the opinion of the learned Chief Justice, but surren- 
dered [828] his own views, as he regarded the question as simply one of 
practice. With* all the learned Judge said on that occasion in illustrating the effect 
of 8. 622of the Civil Procedure Code, I entirely concur, but 1 respectfully think 
that the matter before the Court was not one of practice, but a matter affecting 
the revisionitl jurisdiction of this Court — a jurisdiction the importance of which 
I cannot express in better language than in the words of STRAIGHT, J., himself ; — 
“ I need only add that, in my opinion, if there is one power which it is of 
the first imporjjance that the Court should possess, it is the power of sending 
for the record in civil cases where no appeal lies. Experience shows that in 
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a very great many such cases grave illegalities and material irregularities do 
occur in the proceedings of the Courts below ; and it is essential that in such 
cases the High Court should have the power of interference.” 

The ruling of PlilTHERAM, C. J., however, in which the rest of the CJoutt 
concurred, is expressed in these words: — 

The section has been considered by the Privy Council in , the 
case of Amir Hasmn v. Sheo Baksh Singh, I. L. R., 11 Cal., an5 the tPuii 
Bench of this Court in the case of Magni Ramy. Jiica Lai, I. L. R., 7 AIL, 
336, and the result of those cases, in my opinion, is that the , questions to 
which s, 622 applies are questions of jurisdiction only. To make my meaning 
plain, I understand the Privy Council to mean that if the Court has jui:*is- 
diction to hoar and determine a suit, it has jurisdiction to hear and determine 
all questions which arise in it, either of fact or of law T and that the High Court 
has no jurisdiction under s. 622 to inquire into the correctness of its view of 
the law, or the soundness of its findings as to facts, but that, when no appeal 
is provided, its decision on questions of both kinds is final.*' 

And perhaps the best way to illustrate how these words have been under- 
stood by two of the learned Judges tliemselves who were parties to the last 
Full Bench ruling, is to cite the case of Bhagivant Singh v. Jageshar Singh, 
Weekly Notes, 1886, p. 57, the effect of which I understand to be, that a Court 
having jurisdiction to hear a suit may say that it has no jurisdiction to hear it, and 
that its view as to [ 524 ] the want of jurisdiction, though erroneous, must be 
accepted as final and beyond the revisional jurisdiction of this Court under 
s. 622 of the Code The same I understand to be the effect of the ruling of the 
same learned Judges in Ahu Said Khan v. Hamid-nn-nissa , Weekly Notes, 
1886, p. 39, in which the last Full Bench ruling was expressly cited as an 
authority for not interfering. 

Now, [ must say with all due respect that I find it impossible to agree in 
the rule laid down in either of these two cases, and the best manner in which I 
can state my reason for this view is to go back to the Full Bench ruling in 
the case of Magni Ram, I.L.R., 7 AIL, 336, to which I was a party, and in which 
I concurred in the somewhat laconic judgment which PetheraM, C. J., 
delivered in that case. Soon after I found it necessary— - because the 
ruling was being constantly misunderstood — to state my reasons why I had 
concurred in that ruling, and I did so in Har Prasad v. Jafar Ali, I, L. R., 
7 AIL, 345, which has been fully reported. In that case J stated at 
considerable length by way of illustration the class of cases to which the 
provisions of s. 622 of the Civil Procedure Code would apply, and I 
also explained how I understood the words “ questions relating to the jurisdic- 
tion of t he Court ” as used in the Full Bench case of Magni Ram, I. L. R.^ 
7 AIL, 336, and the manner in which I interpreted the meaning of the word 
“jurisdiction” as used by their Lordships of the Privy Council in the case of 
Amir Hassan Khan, I. L. R., 11 Cal., 6. But it is contended that the last Full 
Bench ruling of this Court in Badami Knar's Case [Ante p. Hi] has overruled 
all the previous rulings, including the three cases in which 1 had delivered sepa- 
rate judgments, and in twm of which, as I have already stated, m^ view of 
the law was unanimously accepted by the Full Court. Now, if those judg- 
ments of mine have been actually overruled by the Full Court, I should, 
of course, bow to the decision. But I find from the report ‘of Badami 
Kuar's Case [Ante p. 111] that none of the rulings of this Court to which 
I have referred were considered, with the exception of the Full Bench ruling 
of this Court in Magni Barn's Case, I. L. R., 7 AIL, 336, whqre in the judg- 
ment the word “ jurisdiction ” occurs, and, as I showed in the case of 
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Bar Pfasad, I. L. R.. 7 All,, 346, is the turning-point of the interpre- 
tation of that ruling. Yet the exact application of the word to such cases 
[826] I respecttully think, not explained in the last Full Bench ruling in 
•thg case of Badamt Ktiar [A^ite, p. Ill] and the result is that, as 1 understand 
that ruling, it has left the matter exactly whore the lormer Full Bench case 
of Magm Ham, I.L.R., 7 AIL, 336, bad left it. At least this is the only manner 
. 4u \vhici>l can understand the ruling of Pethekam, C.J., in the case of Badami 
Kuar, lor I find it impossible to conceive that the learned Chief Justice was 
either unawaie of my ruling^ in the cases of Har Prasad, 1. L. R , 7 AIL, 345, of 
Surta, I. LTR., 7 AIL, 411, and Raghimaih Das, 1. L. R., 7 AIL, 276, or that he 
intended to overrule them without expressly referring to them in his judgment. 
Indeed, he could not have overruled two of them without having overruled 
two Full Bench judgments to which he himself was a party, and which judg- 
ments had not only accepted my conclusions, but also the reasons upon which 
they proceeded. 

In this condition of the case-law of this Couit, I decline to accept the 
contention that the last Full Bench ruling in the case of Badami Kuar, 
[Ante, p. lllj has swept away the whole of the antecedent case-law of this 
Court, and all I feel myself bound to do is to interpret the judgment of 
PethkraM, C. J., in that case as best I can. And in doing so the word 
jurisdiction ” as used by His Lordship is again the turning-point of the exact 
meaning to be attached to his ruling. 1 fully agree with him when he says 
that the questions to which s. 622 applies are questions of jurisdiction only.” 
But then the question is, what does jurisdiction mean ? The learned Chief 
Justice went on to say that the effect of the Privy Council ruling was “that 
if the Court has jurisdiction to hoar and determine a suit, it has juiisdiction to 
hear and determine all questions wdiich arise in it, either of fact orof law\and that 
the High Court has no jurisdiction under s. 622 to inquire into the correctness 
of its view of the law, or the soundness of its findings as to facta; but that, when 
no appeal is provided, its decision on questions of both kinds is final.” I have 
no hesitation whatsoever in accepting this enunciation of the law, provided 
that tlie word “ jurisdiction,” wherever it occurs in this passage, is to be under- 
stood in the sense in which I interpreted it in the case of Har Prasad, J. L. R., 
7 All., 345. The learned Ciiief [526] Justice’s ruling gives no information as to 
whether that interpretation was right ; so long as there is no authoritative 
ruling binding upon me, which says that my interpretation was wrong, I have 
no reason to think so. On the contrary, considering tiiat in two of the) cases 
which proceeded upon the same interpretation, the Full Bench has a-pproved 
my judgments, which judgments again have never been overruled, I think I am 
justified in saying, notwithstanding the case of badami Kuar, Ante, p. 111, 

* that my interpretation of what constitutes questions relating to jurisdic- 
tion is right, and I still adhere to that interpretation. At any rate, as I 
have already said, with due respect, I am unable to accept the view taken 
by two learned Judges of this Court in the cases of Bhagwant Singh, Weekly 
Notes, 1886, p. 57', and Abu Said Khan, Weekly Notes, 1886, p. 39, which 
go the length of laying dowm that even wrongful assumption of juris- 
dictiop, or wrongful refusal to exercise jurisdiction, are matters which fall 
beyond the scope of s. 622. According to my humble opinion, such a view is 
not only notdeducible from, but opposed to, the judgment of Pethekam, C.J., 
in the last Full Bench ruling in the case of Badami Kuar [Ante, p. llll and 
that the effect of such a view would be to abrogate the whole section 622 itself. 
For the view comes to this, that a Court having jurisdiction may wrongly say 
that it has^o jurisdiction ; and a Court having no jurisdiction may wrongly 
say that it has jurisdiction ; and yet such erroneous refusal or assumption of 
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jutisdiotion could not be interfered with under a. 622 of the Code, beoWee — to 
use the language employed in one of the judgments — the Court had juris- 
diction to decide, and was bound to decide, whether the suit was or, was not 
within its cognizance.” Yet in the last Full Bench ot Badami Kuar 
p. Ill] itself the Court interfered because the Munsif had wrongly declined to 
exercise jurisdiction. 

I have dwelt upon this matter at such length because I cannot Iralp 
feeling, with profound respect, that neither the Full Bench ruling in the 
case of Maqni Barrie I. L, R-, 7 All., 336, nor the last Full Bench ruling in 
the case of Badami Kuar [A7ite, p. Ill] is sufficiently explicit to place the 
exact scope of s. 622 beyond doubt, and the doubt has all along arisen over the 
exact manner in which the word “ jurisdiction ” as used by Their Lordships 
of the Privy Council in the case of A^tiir [627] Hassan *Khan, I. L. E., 11 Cal., 6, 
is to be understood. In the case of Har Prasad, I. L. E., 7 All., 345, I think I 
said enough to show from the judgment of Their Lordships themselves that they 
employed the word not in the narrow sense in which it is sought to be inter- 
preted here, limiting it to territorial or pecuniary limits, and to questions relating 
'to the nature of the suit, but in the comprehensive sense in which that word 
is understood as a term of English la w. Now it is not for me, to whom Englisli 
is a foreign tongue, to interpret the meaning of the English word, and I have, 
therefore, referred to Wharton’s “ Law Lexicon ” in order to ascertain the 
exact meaning in which the word is used in its legal sense, and that work 
explains “jurisdiction” to mean “legal authority ; extent of power ; declaration 
of the law ; ” and it is in this sense that I understand it as used by the Lords 
of the Privy Council in the case of Amir Hassan Khan, I. L. E., 11 Cal., 6, 
and I said so in the case of Bar Prasad, I. L. E., 7 All., 345. J'urther, if 
there is any doubt about the matter, I would refer to the judgment of Lord 
Penzance in the celebrated case of Combe v. Edu ards, L. E., 3 P. D., 103, 
where the word “jurisdiction” constantly occurs, not only in His Lord- 
ship’s own judgment, but in the passages to which he refers from earlier 
oases, and I think I may safely say that the word is used throughout in the 
comprehensive sense in which Wharton has explained it. And, indeed, if any 
further authority is required for my view, 1 will resort to no less an eminent 
authority than Lord ManSPUKLD himself, whose use of the word in the leading 
case of Crepps v. Durden, 1 Smith’s L. C., 8th ed., 711, seems to me to be 
wholly consistent with the meaning which 1 humbly think the word has, and 
in which sense I understand it to have been used by the Lords of the Privy 
Council in Amir Hassan Khans Case, J. L. E., 11 Cal., 6. But because the 
interpretation of the Privy Council ruling depends upon the exact interpretation 
of the word, and also because much divergence of opinion apparently prevails « 
both among the members of the Bench and of the Bar, I think it will not be 
out of place to quote a whole passage from the judgment of Lord MANSFIELD 
in the case above referred bo, in order to illustrate the exact manner in which 
His Lordship understood and used the word “ jurisdiction ” as a term of law. 
His Lordship said : — 

[S28] ' ‘ The first question is, ‘ whether any objection can be inade^to the 
legality of the convictions before they were quashed.’ In order to see whether it 
can, we will state the objection : it is this — that here are three convictions of a 
baker for exercising his trade on one and the same day, be having been before 
convicted for exercising his ordinary calling on that identical day. If the Act 
of Parliament gives authority to levy but one penalty, there is an end of the 
question, for there is no penalty at common law. On the construction of the 
Act of Parlii^ment the offence is ‘ exercising his ordinary trade upon the Lord’s 
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Day,’ and* that without any fractions of a day, hours or minutes. It is but one 
entire offence, whether longer or shorter in point of duration ; so, whether 
it consists^ of one or a number of particular acts, the penalty incurred by this 
offeijce is five shillings. There is no idea conveyed by the Act itself, that if a 
tailor sews on the Lord’s Day, every stitch he takes is a separate offence ; or if 
a shoemaker or carpenter works for different customers at different times on 

same Sancfay, that those are so many separate and distinct offences. There 
can he but one entire offence on one and the same day ; and this is a much 
stronger case^than that which* has been alluded to, of killing more hares than 
one on the same day : killing a single hare is an offence, but the killing ten 
more in the same day will nob multiply the offence, or the penalty imposed by 
the statute for killing one. Here repeated offences are not the object which 
the Legislature had in view in making the statute, but simply to punish a man 
for exercising his ordinary trade and calling on a Sunday. Upon this con- 
struction, the justice had no lurisdiciion luhatev^ir \n respect of the three last 
convictions.” 

Having read this passage with the greatest care, I find it wholly impos- 
sible to doubt that Lord MANSFIELD, in saying that “ the justice had no 
jurisdiction wdiatever in respect of the three last convictions,” meant that the 
statute, then under consideration, did not empower the justice to convict 
maore than once for trading on one Sunday, and that therefore the other 
three convictions were opposed to the Act, were ultra vires^ and there- 
fore made “without lurisdiction.” Is it possible to conceive that the 
word would have been employed in such a manner and in such a case if 
its meaning were confined to territonal or pecuniary limits, or to the nature of 
[ 529 ] Ihe class to which the case belongs? The case was undoubtedly of a 
nature cognizable by the justice, and the only question was whether the law 
authorized him to convict a person more than once for trading on the same 
Sunday. Lord MANSFIELD found that the statute did nob so authorize the 
justice, that his action went beyond the authority of the law ; it was therefore 
vUra vires, and His Lordship denoininated such an action to bo without any 
jurisdiction whatever. 

This is the sense in which I understand the use of the word by the 
Lords of tlie Privy Council in Amir Hassan Khan's I.L.R., 11 Cal , 6, and 
by Petheram, C.J., in the Full Bench cases of Magni Bam, I.L.R., 7 All., 336, 
and Badami Kuar [Ante, p. IJll and this is the sense in which I interpreted it 
in the case of Har Prasad, I. L R., 7 AIL, 345. And to what I said in that 
case I may add the two very apt illustrations given by STRAIGHT, J., in Badami 
Knar's Case [Ante, p. Ill] of what would constitute a question relating to the 
exercise of jurisdiction “ illegally and wdbh material irregularity ” within the 
meaning of s. 622 of the Code ; and I may add that the cases of Surta, I. L. R., 

7 AIL, 411, and Eaghunaih Das, 1. L. R., 7 AIL, 276, which have received the 
approval of the Full Bench of this Court, furnish further illusti ation ot cases to 
which the revisional power of this Court under s. 622 would apply. J do not 
think any further illustrations are necessary, and I need only summarize the 
effect of all th&t I have said in this and the preceding cases as to the exact 
manner ifi which I understand what constitutes questions relating to the 
exercise of jurisdiction for purposes of revision. Such questions may refer to 
the following 4 )oints : — 

(i) Territorial limits of jurisdiction. 

(ii) Pecuniary limits of jurisdiction. 

(iii) Jurisdiction with reference to the nature of the class to which the 

case belongs. 
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(iv) Presence or absence of a positive authority or power cohferred by 
the law upon tribunals in oases which satisfy the three preceding 
conditions. 

• 

Tlie last is really the only point upon which nay views have been doubted, 
but for such doubt no room is left after reading whal I [630] have already 
quoted from Lord Mansfield’s judgment. If a conviction wholly un^authori^ed 
by law furnishes a case of want of jurisdiction, I fail to conceive why an aetioIT*^ 
by a civil tribunal, in a manner equally unauthorized, or, may be, positively pro- 
hibited by law, should not be held to be a question relating to the want of, or . 
the illegal and irregular exercise of, jurisdiction. I entirely fail to see any 
difference in principle between the two kinds of cases here contemplated. For 
instance, take the provisions of s. Ill, which authorizes the Court to allow a 
set-off only in a certain limited class of cases and subject to certain specific 
restrictions. The suit must be “/or the recovery of money," and the subject of 
set-ofl must be an ''ascertained sum of money legally recoverable" horn theplaintiff. 
The power conferred by the section is denominated throughout in Courts of 
Chancery as one kind of “equity jurisdiction'’ — a phrase which would be 
unintelligible if the fourth point enumerated by me was not included within 
the meaning of the word jurisdiction (STORY, “ Eq. Juris.,” 11th ed., s. 1430 — 
34). Again Mr. Justice STORY’S woik is full of phrases in which he uses the 
word jurisdiction in the sense of authority and power. For example, in 
8. 1431 ho has the following : — “ And, in the first place, let us consider the subject 
of set-off as an original source of equity jurisdiction. It is not easy to ascertain 
the true nature and extent of this jurisdiction" Now, if the power to allow 
set-off is a matter of jurisdiction,” 1 should say that where the actipn of a 
Court which allows set-off is in direct contravention of the restrictions imposed 
upon its authority by s. Ill, which creates that authority, the matter would be 
a proper subject for revision under s. 622 of the Code. 

I have thus tlie authority of L>rd ManspjelT), Lord PENZANCE, and 
Mr. Justice STORY for the comprehensive meaning which I attach to the use of 
the word “ jurisdiction,” as a legal term, in the English language. Nor am I 
aware of any authority which has used the word in any other sense. And so 
long as 1 understand the word in the sense in which such eminent authorities 
have understood and used it, so long shall I hold that the Legislature, in fram- 
ing 8. 622 of the Civil Procedure Code, gave us the authority, the power and 
the jurisdiction to interfere in the action of the tribunals subordinate to this 
Court in cases where there is no remedy either by appeal or otherwise, and where 
those tribunals [S31] luwe either exceeded or wrongly declined to exercise the 
authority, the power and the jurisdiction which the law confers upon them, or, 
under the pretence of exercising such authority, power and jurisdiction, have afit- 
ed against a positive prohibition of the law. And I humbly say, Understand 
the word “ jurisdiction ” in the judgment of the Lords of the Privy Council in 
Amir Hassan Khans Case, I. L. K., 11 Cal., 6, as a legal expression having 
a definite meaning m the language and in the country in which Their Lordships 
delivered the judgment, and no difficulty or inconsistency arises between what 
Their Lordships said and the express letter of the statute. The qase before 
Their Lordships was one in which two tribunals having full jurisdiction to deal 
with the case, and in the exercise of such power and authority as that jurisdic- 
tion conferred upon them, had come to the definite conclusion' that the pro- 
perty which was then in litigation had not been the subject of any such pre- 
vious adjudication as would furnish a basis for the plea of res judicata. The 
judgments of the two tribunals were concurrent, and undeu the Oudh Civil 
Qpurts Act they were final. The Judicial Commissioner interfered with them 
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under s. 622, as the High Court of that province, and fcheir Lordships of the 
Privy Council declared that “ the Judicial Commissioner had no jurisdiction 
in the ca^/’ Surely not in the limited sense to which the word is sought to 
be confined here, but in the broad sense of want of authority and power under 
the law ; in other words, in the sense in which it is understood in England. 
The effect of that ruling, as I have once before fully explained in flar Prasad*s 
Otose, I. Er, K.^ 7 All., 345, is not to divest this Court of its revision al power of 
interference in cases where the subordinate tribunals have totally disregarded, 
either in the affirmative or in the negative, the limits of the authority and 
power conferred upon them by law, or have acted in contravention of a positive 
prohibition. For instance, the law says an immoral contract shall not be 
enforced, because it is opposed to public policy, and if a Court, in direct con- 
travention of this prohibitiion, enforces such a contract, there would, of course, 
be no question relating to any of the first three points which I have above 
enumerated in connection with jurisdiction ; but the action of the Court would 
relate to the fourth point, and this Court could [532] interfere in revision, 
because the Court below had no legal authority and no power under the law to 
enforce a contract which the Legislature in its wisdom had said shall not, 
under any conditions, be enforced. 

Such, then, are ray views in connection witli the scope of s. 622 of the 
Civil Procedure Code; such is my interpretation of the ruling of the Privy 
Council in Amir Hassan Khan s Case, I. L. R., 11 Cal., 6, and such also is 
my interpretation of the Full Bench rulings of this Court in the cases of 
Magni Bam, I. L. R., 7 All., 336, and Badami Knar, Ante, p. Ill, and in the 
cases of Surta, I. L, R., 7 AIL, 411, and Baghunath Das, I. L. R., 7 AIL, 276. 
And reading thesO various cases as I have done, I do not find mvself precluded 
from entering into this case for the purpose of satisfying myself whether the 
jurisdiction assumed in this case by the lower Court, purporting to act under 
8. 206 of the Civil Procedure Code, was rightly assumed ; and if so, whether 
its action in amending the decree did not exceed the authority and power which 
that provision of the law conferred upon that Court, and also whether that 
Court has not acted against some positive prohibition of the law. I therefore 
entertain this petition in revision, and I will dispose of it upon what can be 
shown on either side in the case. .\nd I proceed to consider what actually 
happened here. 

The original decree in the case was passed on the 10th July 1872, in a 
suit for partition of certain pieces of land. The decree, inter alia, declared the 
plaintiff entitled to land, 27 yards by 25 yards in length and breadth. This 
would yield an area of 675 square yards, but the decree described it to be 
925 square yards, apparently in accordance with the statement in the plaint. 

The decree does not appear to have been appealed from ; but the inconsis- 
tency of the figures above stated was detected, apparently for the first time, on 
the 16th February 1880 by the amin who was deputed, during the course of 
the execution of the decree, to measure the land. The Munsif who dealt with 
the execution case held, in the order dated 10th April 1880, that the 
measureipent * of the length and breadth of the land was accurately 
entered in the decree, but that the area, 925 square yards, bad been 
[833] erroneously entered instead of 675, and be allowed execution accordingly. 
But upon appeal the Judge set aside the order on the 24th December 1880 
and pointed out the boundaries of the land which was to be allotted to the 
decree-holder under the decree. From this order a second appeal was preferred 
to this Court, and TYRRELL and DUTHOIT, JJ., held that ".the decree, execution 
whereof has been attempted, is, as it stands, by reason of inherent errors and 
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incoDsistoDcies, unsusceptible of execution, and it was for the decfee-bolder 
to have procured from the Court such amendment as would cure theses 
defects, without which amendment the decree cannot be executpd**’ The 
order of this Court was made on the 13th July 1881, and its effect was to 
annul the proceedings of both the Courts, The decree-holder thereupon 
made an application to the Munsif, under s. 206 of the Civil Procedure Code, 
for amedment of the decree, and the Munsif, by an order datedHhe^ 5th "Muy 
1885, granted the application, and amended the decree so as to allot tcf the 
decree-holder an area of only 675 square yards, which, according to the opposite 
party's own contention, was the extent of land decreed. * 

For the revision of this order this application has been made by the judg- 
ment-debtor under s. 622 of the Civil Procedure Code, and the contention urged 
before us raises two points for determination. In Che first place, it is urged, 
relying upon the ruling of this Court in Gaya Pramd v. Sikri Prasad^ 

4 AIL, 23, that art. 178, sch. ii of the Limitation Act applies to this case, and 
that the amendment of the decree was barred by limitation. It is contended, 
in the second place, that the decree of the 10th July 1872, being barred by 
limitation and finally pronounced by this Court to be incapable of execution, 
the Munsif acted beyond jurisdiction in amending such a decree. 

As to the first of these points, all I have to say is that on a former occasion, 
in the case of Uagunaih Das v. Raj Kumar, I. L. R., 7 AIL, 276, I respectfully 
expressed my inability to accept that ruling, holding, as I did then, and still do, 
that under a proper interpretation of the preamble and s. 4 of the Limitation 
Act (XV of 1877), the rule of limitation is confined to the litigants, and is 
inapplicable to acts which the Court may, or has to, perform suo motu.» And 
[834] I think that this view is supported by the principle upon which the 
rulings in Boharts v. Harrison, I. L. R., 7 CaL, 333 : Viihal Janardan v. Bakmi, 

I. L. R., 6 Bom., 586, and Kylasa Goitndan v. Raniasami Ayyar, I.L.R.,4 Mad., 
172, proceeded. Section 206 of the Civil Procedure Code empowers a Court of 
its own motion to amend its decree, and the mere fact that one of the parties 
has made an application asking the Court to exercise that power will not, in 
my opinion, render the action of the Court subject to the rule of limitation. 

As to the next point, I decline to enter into the question whether the 
decree of the 10th July 1872, was barred by limitation when the amendment 
was made. The question properly appertains to the stage when execution of 
the decree is prayed for, and, moreover, the record of the case now before us 
furnishes no material for any adjudication upon the point. Nor do I think 
that the order of this Court, dated the 13th July 1881, stood in the way of the 
amendment. On the contrary, it suggested such amendment, and at any rate 
cannot be understood to have terminated all future proceedings, whether fpr 
securing the amendment or for executing the amended decree. This being my 
view, the matter stands clear enough. The Munsif had jurisdiction to enter- 
tain the application under s. 206 of the Code ; he did so entertain it. and in 
making the amendment his action cannot be regarded as tiUra vires, beyond the 
limits of his legal power and authority, so as to render it open to the 
objection of the exercise of jurisdiction “ illegally or with material irregularity" 
within the meaning of s. 622 of the Civil Procedure Code. In laying down 
this rule I have used the word “jurisdiction " in the sense in which I have 
explained it. To use the words of Phear, J., in Lucas v. Stephen, 9 W. 
R., 301, it is a right “ incident to every Court to correct its formal records 
in such way, if needed, as will make them represent truly the decision which 
was intended to be judicially expressed when the decision ^was delivered. 

In this vf^ay blunders of the pen may be set right." This, indeed, is the 
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scope the last paragraph of s. 206 of the Civil Procedure Code, and the 
Munsif in this case only corrected what was obviously a ** clerical or arith- 
metical -error” in the decree. In the cases of Oomanund Roy v. Maharajah 
[885] Suttish Chunder Roy, 9 W. R., 471 ; Zuhoor Hoss^An v. Syedun, 11 W. 
B., 142, and Goluck Ghunder Mussant v. Ganqa Narain Mussant, 20 W. B., 
111^ the Calcutta High Court, even under the old Code, allowed such amend- 
ifiepts, evfen fhough the decree had been made the subject of appeal ; and the" 
last of these cases is so far sjmilar to the present case that there, as here, the* 
decree was [oupd incapable of execution because it did not contain any dear- 
direction as to the payment of costs, and the High Court had suggested the 
amendment. All these ca.ses supporji my view, and indeed go beyond it. But 
I must state that I am not prepared, in view of the Privy Council ruling in 
Kistokinker Ghose Boy v^Barrodaoant Simgh Boy, 10 B. L, R., 101, and the Full 
Bench ruling of this Court in Shohrot Singh v. Bridgman, 1. L R., 4 All., 376, 
to accept the proposition that the power of amending a decree continues in the 
Court making it after it has become tlie subject of appeal. Markby, J., in the 
case of Gohtck Chnndpr Mussant v. Ganga^ Narain Mussant, 20 W. R., 111^ 
doubted the proposition, and, speaking for myself, I would accept the rule laid 
down by CouCH, J , in Bhanu Shankar Gopal Bam v. Baghunath Bam Mangal 
Bam, 2 Bom. H. C. Rep., 106. But the point does not arise in this case as it 
.. has been presented to us. 

For these reasons I would dismiss this application with costs ; but before 
concluding I wish to point out that this case is distinguishable fn>m our recent 
ruling in Taisi Bamv. Man Singh, ante, p. 492, where the amendment of decree 
was made after it had been held by a final adjudication to have been barred by 
limitation, and where the application, with which we had to deal, was in conse- 
quence also barred by limitation. 

Application dismissed. 


NOTES. 

I As regards the meaning of ‘ jurisdiction* in sec. 116, C.P.O., 1908 : sec. 622, C.P.O., 
1682, see the notes to 11 Cal., 7 in the Law Reports Reprints. See also {1883) 8 A.W.N., 
U8 ; (1888) 10 All., 467 ; (1887) 9 All., 486 ; (1887) 10 All., 119 ; (1890) 12 All., 115 ; (1908) 
IIO.C. 208. 

As regards revision, see also (1907) 31 Bom., 447. 

As regards limitation in respect of acts of Court suo motu, see also (1889) 13 All., 78.] 
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The 1st July, 1886. 

* Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Ramadhar Decree-holder 

versus 

Ram Dayal Judgment-debtor.* 

• — — - ■ — 

Civil, Procedure Code, s. 230 — Twelve years' old decree — Execution of decree— 

Meaning of “ granted." 

A decree p*aBBed in April 1872, was kept alive by various applications for execution up 
to 1888. In February and December of that year two such applications were made, but the 

•Second Appeal No. 46 of 1886, from an order of W. Blennerhassett, Esq., District 
Judge of Cawnpere, dated the 22nd December 1886, affirming an order of Munshi Kulwaut 
Prasad, Subordinate Judge of Gawnpore, dated the 15th April 1886. 
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proceeding8 on both occasions terminated in the applications being struck off wfthoot any* 
money being realized under .the decree. In November 1884, the deoree>bolder again applied 
for exeoutioa, the application being the first made after the decree had become tvfelve y^fars 
old, and being made within three years from the passing of the Civil Procedure Code, 168vl. * 
Heldt that the application must be entertained in accordance with the ruling the 
Pull Bench in Musharraf Begam v. Qhalib AH, l.L. R., 6 All., I89. Tufaii Ahwad v. Sadho 
rfSAran Singh, Weekly Notes, 1885, p. 193, dissented from. Jokhu Ram v. Ram Din, ante, 
419, referred to. * 

Per MAHMOOD, J., that the previous execution proceedings initiated by the applications 
^>f February and December 1883, having lermitiated in those applioatious b&ing struck off, 
it could not be said that the applicationb were ** granted *' within the meaning of s. 230 of 
-the Civil Procedure Code. Paraga Kuar v. Bhagwan Das, ante, p. 301, referred to. 

The decree of v7hioh execution was sought in this case was passed on the 
29th April 1872, and two or bliree applications for execution were made belore 
the year 1883. Then, on the 2nd February 1883, an application for execution 
was made, and notice was issued and served upon the judgment-debtor, who 
raised objections Lo the execution on the 10th March 1883, and a reply to those 
objections was filed by the decree-holder on the IHth April 1883. On the 
9th July 1883, the parties asked the Court to allow time for an atnicahie settle- 
ment, but no such settlement having bcien notilied to the Court, the application 
was struck off on the 19Dh July 1883, without auy money being realized under 
the decree. The next application for execution was made on the 10th December 
1883, and notice was issued to the judgment-debtor, but as he could not be 
found it was affixed to his house under the provisions of the Code; but the 
decree-holder book no further [537] action, and his application was again struck 
off on the 19th May JSSl, without any money being realized under the decree. 

The next application for execution of the decree was made on the 24th 
November 1884, and notice having been issued to the judgment-debtor, the 
latter, on the 2od February 1885, objected to the execution upon the ground, 
among others, that the decree was oarred by the twelve years’ rule under s. vSO 
of the Civil Procedure Code. This object on was allowed by the first Court on 
the 16th April 1886. and the order was upheld in appeal by the Jjower Appel- 
late Court on the 22nd December 1885 ; and from this order this second appeal 
was preferred. 

It was contended for the appellant that, under the circumstances of this 
case, the application w^as nob barred, being entitled to three years’ grace from 
the passing of the present Code (17th March 1882), under the proviso to s. 230, 
with reference bo the Full Bench ruling of this Court in Musharraf Degam v. 
Qhalib Alt, I.L.R., 6 All. 189, and that neither the application of 2nd February 
1883, nor that of lOch December 1883 having been “granted” within th^ 
meaning of 8. 230 of the Code, the limitation of twelve years, contained in 
that section, was not applicable to the present application. In support of this 
last contention, Paraga Kuar v. Dhagwan Din, ante, p. 301, was cited. 

Mr. Simeon, for the Appellant, 

Mr. Carapiet, for the Respondent. 

Hahmood, J. — The exact effect of the Full Bench ruling* was, recently 
discussed and summarized by me in Jokhu Ham v. Ham Din, ante, p. 419. It 
is clear from the report of the Full Bench ruling that the application, which 
was under consideration in that case, was the fi» st made under the*present Code 
after the decree bad become twelve years old, and in view of this circumstance 
the learned Judges constituting the majority of the Full Bench observed : — “ In 
4he execution proceedings to which this reference relates, the respondent-decree- 
helder’s application to execute the decree of November 1870, was not only the 
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jBrgt preferred by him under a. 230 of Act; XIV of 1882, but the drat he had 
made after the expiration of [538] twelve years frora the date of the decree, and 
as such v^as, we think, entertain able." That this was not a obiter dictum^ 
but^formed a part of the ratio decidendi^ is apparent from the judgment itself, 
and the same conclusion is derivable from what STRAIGHT, Offg. C. J , one of 
the learned Judges of the majority of the Full Bench, has said in Pamga Knar 
Bhagvmn Din^ ante, p. 301 : — “ Looking at the provisions of s. 230 of the 
Civil Procedure Code, it would appear that, after a decree is twelve years old, 
there is a prohibition against its being executed more than once ; that is, an 
application for execution should not be granted if a previous application had 
been allowed under the provisions of that section." There can therefore be no 
doubt that, according to the opinion* of the majority of the Full Bench in the 
case of Musharraf Hegam, 6 AIL, 189, the holder of a decree more than 

twelve years old was to be allowed only one opportunity to execute his decree 
under that section, and indeed the application with which the Full Bench was 
dealing was the first application after the decree had become twelve years old, 
and also the first under the present Code. 

Such is not exactly the case here, for both the application of the 2nd 
February 1883, and that of the 10th December 1883, were made under the 
present Code, but on neither of those occasions was the decree more than twelve 
years old. The present application, which was made on the 24th November 
1884, is, therefore, the third application made under the present Code, but it is 
the first made after the lapse of twelve years from the date of the decree. It 
must therefore be entertained within the principle of the ruling of the Full 
Bench ; because the twelve vears limitation provided by s. 230 of the Code of 
1877 bcinnot, according to that ruling, be read as included in the proviso to that 
section. The only authority for the respondent’s contention, that this decree 
is barred, is the ruling of Pethekam. C. J., in Tufail Ahmad v. Sadho 6aran 
Singh, Weekly Notes, 18S5, p. 193, hut in the case oiJokhn Ham v. Ham Dm, ante 
p. 419, I liave already stated my reasons for being unable to adopt that ruling. 

Then again I agree in what STRAIGHT, Offg. C. K, has said in Paraga Kuarv, 
Bhagwan Din, ante, p, 301, as to the meaning of tlie word “granted " as used 
in 8 . 230 of the Civil Procedure Code. Here [S39J the previous execution 
proceedings under the present Code initiated by the applications of the 
2ndFehriiHry 1883, and 10th December 1883, terminated in these applications 
being struck off, and these results cannot be construed to mean that these 
applications were “ granted " within the meaning of s. 230 of the Civil Proce- 
dure Code, 

I would decree this appeal, and setting aside the orders of both the lower 
Courts, remand the case to the Court of First Instance for disposal according 
to law, with reference to the other objections raised by the judgment-debtor. 
Costs to abide the result. 

Oldfield, J. — This is an appeal from an order disallowing an application to 
execute a decree. Tl?e decree bears date the 20th April 1872. Applicntions to 
execute the decree have been made and granted under Act X of 1877 and under 
the present Cnde of Civil Procedure, and the present application is dated the 
24th^ NSveraber 1884. The question is, whether it is barred under the 
provisions of s. 230. 

This application is made more than twelve years after the date mentioned 
in the section, and a previous application for execution has been made and 
granted under this Code : const quently it would be barred by time, unless it 
comes under the proviso in the last paragraph of the section, which is as 
follows : — Notwithstanding anything herein contained, proceedings may be 
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taken to enforce any decree within three years of the passing of this Code^ 
unless when the period prescribed for taking such proceedings by tbe law in 
force immediately before the passing of this Code shall have expired b.efore the 
completion of the said three years/* ^ • 

Now this application is within three years of the passing of this Code, and 
we have to see if the period prescribed for taking proceedings to enforce tha 
decree by the law in force immediately before the passing of %hig Code^hAs 
expired. The decree, no doubt, has become time-barred under the provisions 
of s. 230, Act X of 1877 ; but it has been held by tbe majority of the Full 
Bench of this Court that the law referred to in the proviso is not s. 230^ 
Act X of 1877, but the Limitation Act; and with reference alone to the Limita- 
tion Act the decree cannot he held to be time-barred. 

[840] I dissented from the majority of the Full Bench in the ruling 
referred to, but I am bound to decide this case in accordance with it. A 
decision of a Division Bench of this Court has been cited to the effect that 
that the proviso in s. 230 applies to those decrees which would be barred on 
the date of the Code corning into force, and does not apply to those decrees 
which were not barred by the twelve years’ rule when the Code came into force, 
and which could have been executed on the Code coming into force by reason 
of the fact that the period of twelve years had not expired from the date 
mentioned in s. 230 ” — [Tufail Ahmad v. Sadho Saran Singh^ Weekly Notes, 
1885, p. 193.] 

According to this ruling, the decree we are dealing with would not be 
saved by the proviso, which would not apply to it. 

But 1 am unable to concur in the interpretation of the proviso ta^cen by 
tlie learned Judges in that case. 

I would set aside the orders and remand the case for execution. Appellant 
will have costs in all Courts. 

Case remanded. 


NOTES. 

[ See also (1890) 12 All., 571 ; (1893) 15 All., 198.] 


[ 8 All. 540 ] 

The 2nd July, 1686, 

Present: 

Mb. Justice Straight, Offg. Chief Justice, and Mr. Justice Mahmood. 

Bam Autar Plaintiff 

versus 

Dhanauri and others Defendants.* 

Mortgage — First and second mortgages — Registered and unregistered documents — 
Act III of 1877 {Registration Act), $. 50 — Fraudulent transfer — Act IV of 
1882 {Transfer of Property Act), s, 63, 

Apart from any question of equitable estoppel, such as described by Lord*0AlRN8 in the 
Agra Bank v. Barry, L. R., 7 H. L., 185, where one person takes a possessor mortgage of 

* Elecond Appeal No. 1629 of 1885, from a decree of G. Donovan, Esq., District Judge 
of Benares, dated the 28th July 1885, confirming a decree of Pandit Rajnath, Munsif ol 
Benares, d^^^ted 19th February 1885. 
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property %ith full knowledge and notice that another is already in possession of such 
property under an earlier instrument of a similar kind, ho cannot be said to be acting in good 
faith, andjthe principle of s. 53 of the Transfer of Property Act (IV. of 1882) is applicable to 
sach^ a transaction. In such a condition of circumstances, quoad the prior title, though 
created by an unregistered instrument, the status of the second mortgagee under his 
registered document is affected by his own mala tides; and as, on the one hand, the first 
i^rt^agee migha avoid it on the ground that it was executed in fraud of him, so, on the 
other, the second mortgagee cannot, on the strength of his own fraud, pray in aid the 
provisions of the Registration to give preference to an instrument which records a 

[041] transacAon that, in its inception, being fraudulent, was a nudum pactum. Such 
'document would not be a “document'” in the sense of s. 50 of the Registration Act, which 
term as therein used means a document legally enforcible. Rahmat-ulla v. Sariut-ulla^ 1 
B. L. R., F. B., 58, referred tg. 

In a suit for possession of immoveable property by virtue of a registered instrument of 
mortgage executed in 1883, against a defendant in possession of the same property under an 
unregistered mortgago>doed of 1881 (both deeds being instruments the registration of which 
was not compulsory), it was found as a fact that at the time of the execution and registration 
of bis mortgage-deed the plaintiff was aware that the defendant was possession under his 
mortgage. 

Held^ that, under these circumstances, the fact that the plaintiff’s deed was registered 
did not entitle him to dispossess the defendant by virtue of the provisions of s. 50 of the 
Registration Act (III of 1877). 

The plaintiff in this case claimed possession of certain land, by virtue of a 
registered instrument of mortgage dated the 20th June 1883. Part of the land 
was in the possession of one of the defendants under an unregistered instru- 
ment mortgage dated the 17th January 1881. Both the instruments of 
mortgage were instruments the registration of which was not compulsory. It 
was found as a fact that at the time of the execution and registration of his 
mortgage-deed, the plaintiff was aware that the first mortgagee, defendant, was 
in possession under his mortgage. Both the lower Courts held that, under 
these circumstances, the fact that -the plaintiff’s deed was registered, did not 
entitle him to dispossess the first mortgagee. 

In second appeal the plaintiff contended that his registered deed should 
have priority over the defendant’s unregistered deed. 

Mr. Niblett, for the Appellant. 

Lala Juala Prasad, for the Eespondents. 

Straight, J. — It has been found as a fact by both the lower Courts, and 
the appellant’s pleader admits it to have been so found, that the plaintiff took 
his mortgage of the 20th June 1883, with notice of the defendant’s possessory 
Mortgage of the 17th January 1881. Both these instruments were for sums 
of money below Rs. 100, and both were optionally registrable, that of the 20th 
June 18H3, being, in fact, registered, and that of the 17th January 1881, being 
unregistered. 

The question then arises, whether the plaintiff, having taken his document 
of the later date with knowledge of the prior title [842] of the defendant and 
of his flpssession, in virtue of it, of the land to which the suit relates, is entitled 
to enforce the provisions of s. 50 of the Registration Act, 1877 ? In support 
of the contention that he is, his pleader referred to Nallappa Goundonv. Ibram 
Sahib, I. L! R., 5 Mad., 73 ; Madar Saheh v. Subbarayalu Nayudu 1. L. R., 6 
Mad., 88, afld Kota Muthanna Vhetti v. Ali Beg Sahib, I. L. R., 6 Mad., 174. On 
the other side our attention was called to Fuzl-ud~deen Khan v. Faktr Mahomed 
Khan, I. L. B., 5 Cal., 336 ; Dinonath Ghose v. Auluck Moni Dabee, 1, L. R., 7 
Oal„ 763; Narain Chunder Ohuckerbutty v. Dataram Boy, I. L. R.,b Cal,, 697 and 


1013 



IX.R, 8 All. 843 BBHABl DAS V. 

Nani Bibtte v 10 Cal., 1073, and Bhalu Boy v. Jo%hu Boy^ 

I. L. R., 11 CaL, 667. Putting aside any question of equitable estoppel, such 
as is so forcibly described by Lord CaiRNS in the Agra Bank v. Barr%, li, R*. 7 
H. L., 135, it seems to me that where one person takes a possessory mortgage 
of property with full knowledge and notice that another* is already in possession 
of such property under an earlier instrument of a similar kind, he cannot be 
said to be acting in good faith (see Story’s Equity by Grigsby, •b. 397, ai\d 2 
White and Tudor, pp. 45, 46), and that the principle enunciated in s. 53 of the 
Transfer of Property Act is applicable to such a transaction. In other words, 
in such a condition of circumstances, the condition of things is that qud the 
prior title, though created by an unregistered instrument, the status of the 
second mortgagee under his registered document is affected by his own mala 
fides ; and as, on the one hand, the first mortgagee might avoid it on ti)© ground 
that it was executed in fraud of him, so, on the other, the second mortgagee 
cannot, on the strength of his own fraud, pray in aid the provisions of the 
Registration Law, to give preference to an instrument which records a transac- 
tion that in its inception, being fraudulent, was a nudum pactum. In this respect 
of the matter such document would not be a “ document ”in the sense of s. 50 
of the Registration Act, which term, as therein used, I understand to mean a 
document legally enforcible, and I am confirmed in this opinion by the remarks 
of Sir Barnes Peacock, C. J., in Rahmat-uUa v. Sartat-ulla^ I B. L. R., 
F, B., 82. This being the view I take of the question raised by the second 
[MS] plea in appeal, the Courts below were, in my opinion, right in giving 
effect to the defendant’s deed, and I dismiss this appeal with costs. 

Mahmood, J. — I concur, 

Appeal dismissed. 


NOTES. 

[ There is no priority when the subsequent document, though registered, was taken with 
notice of the prior one (1891) 16 Mad., 148; (1896) 19 All., 145 ; (1902) 27 Bom., 462; 
(1892) 6 C.P.L.R., 112 ; (1913) 20 I.G., 195 (Cal.),3 

[ 8 All. 848 1 

The ^th July, 1886, 

Present : 

Mb. Justice Oldfield and Mb. Justice Tyrbbll. 

Behari Das Plaintiff 

versus 

Kalian Das Defendant.*' 

Arbitration — Making award after the time allowed by Court — 

Civil Procedure Code, s, 521. 

Under s. 621 of the Civil Procedure Code, the rule that no award shall be valid unless 
made ” within the period fixed by the Court, is equivalent to a rule that the award must be 
delivered within that period. 

Upon a reference to the arbitration of three persons, the Court ordered that the award 
made by them should be filed on the 19th September 1885. The award was not filed on 
that date, but whs signed by two of the arbitrators on that date, and by the third arbitrator 
on the 20th September, on which day it was filed. It bad been agreed that tjse opinion of 
the majority should carry the decision. 

* First Appeal No. 97 of 1886, from an order of Lala Banwari Lai, Buberdinato Judge of 
Aligarh, daU»d the 10th May 1886. 
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H«2d^thaii the award was not made within the period fixed by the Court ** within the 
meaning of b. 621 of the Civil Procedure Code. 

The faqts of this case are stated in the judgment of the Court. 

• * Babu Eatan Chand, for the Appellant. 

Pandit Nand LaUior the Bespondent. 

^ . Tyrrell^ J. — This case is one in which a reference to arbitration was 
made when the suit was in the Court of First Instance. 

The question at issue .was referred to three arbitrators, namely, Nand 
Kishore, .Ik Mai and Beni Bam, and the order of the Court was, that the 
award made by these arbitrators should be filed, that is to say, made and deli- 
vered, on or before the 19th September 1885. As a matter of fact the award 
of the three arbitrators was not filed on that date, but was signed by two of 
them on that date, and by Beni Bam, the third arbitrator, on the 20th 
September. Both parties objected to the propriety and correctness of the 
arbitrator’s award, but their objections were overruled, and a decree based on 
the award was passed. 

[ 841 ] On appeal by the defendant the Lower Appellate Court set aside this 
decree, holding the award to be invalid, and remitted the case to the first Court 
for trial on its merits. This order of the Lower Appellate Court is the subject 
of the present appeal. The learned pleader for the appellant, while admitting 
that the award was not signed, filed and delivered within the period allowed 
by the Court, contends notwithstanding that the award was “made ” on the 
19th September, in the sense of the last paragraph of s. 621, and therefore was 
valid. He bases his argument mainly on the terms of s. .515 of the Code, which 
provides that when an award has been made, the parties shall sign it, the 
argument being that an award, though unsigned, may still, in the sense of that 
section, be considered to have been “made.” He also contends in an oral plea 
that the award of two out of three arbitrators having been made and signed on 
the 19th September, the award was a good one, inasmuch as it had been agreed 
that the opinion of the majority should carry the decision. I would nob allow 
these contentions. Looking to s. 508 of the Code, I find that it is the duty of 
the Court to fix the time for “delivery ” of the award, and under s. 614, if the 
award cannot be completed within the time so fixed, the Court may enlarge 
the time for its “ delivery ” These are the only provisions referring to the 
period to be fixed by the Court ; and as they both contemplate the delivery of 
the award, which necessarily pre-supposes the maktvg and signing of such 
award, it follows that, under s. 521, the rule that no award shall be valid 
unless “ made ” within the period fixed by the Court, is equivalent to a rule that 
the award must be “delivered ” within that period. In the case before us it is 
• to be noted that the order to file or deliver the award before the 19th September 
was as precise as it could he. The award, therefore, in the case which was 
signed by two arbitrators only within the time fixed for its delivery in a 
completed state, and was not filed bill the day after the expiry of the limit 
fixed by the Court, was not “ made within the period fixed by the Court,” 
As to the oral plea, it is sufl5cient to say that the Court’s order was, that the 
award of tile three arbitrators, and not the award of the majority, should be 
filed on or before the 19th September; and even the award of the majority 
was nob delivered or filed on that day. I am, therefore, [SAS] of opinion that 
the pleas *in appeal are not sound, and that this appeal must be dismissed 
with costgi. 

Oldfield, J,— I concur. 

^ Appeal dismissed. 
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NOTES. 

[It is necessary, for tbo validity of an award, that it most be completed and signed by 
the arbiiratora on or before tbe date Axed. Tbe filing of it in Court beyond tbe date fixed 
does not render it illegal : — (1905) 27 All., 459 ; (1908) 26 All., 105 (where tbe awand was filed 
after office hours on the last day) ; (1898) 22 Mad., 22 (where the delay was two days) ; (IJ^d) 
13 Bom , 119 (where the filing was delayed for one month).] „ 


[ 8 All. 543 ] 

The 8th July, 1886, . 

Pkesent : 

Mr. Justice Oldfield and Mr. Justice Tyrrell. 

Nand Ram Plaintiff*- 

versus 

Sita Ram and another Defendants.* 

Execution of decree — Decree enforcing the right of pre-emption — Non-payment 

of purchase-money decreed by appellate Court — Restitution of purchase- 
money paid under lower Court's decree — Civil Procedure Code, 
s, 5s3 — Application for restitution — Revival of application — 

Act XV of 1877 {Limitation Act), sch, li, No. 179 {4). 

A decree for pre-emption was passed conditionally upon payment by the decree-holder 
of Bs. 1,139, and in July 1880, the plaintifi paid this amount into court, and it was drawn 
out by the defendant in August 1681. Meanwhile, in July 1881, the High Court in 
second appeal raised the amount to be paid by the plaintifi to Rs. 2,400, but the plaintifi 
allowed the time limited for payment of the excess difference to elapse without paying it and 
the decree for pre-emption thereupon became dead. In May 1883, the plaintiff applied in 
the execution department for the refund of the deposit which had boon drawn and retained 
by the dofondant. This application was granted and the defoudaiit ordered to refund, and 
this order was confirmed on appeal in January 18B5, and by the High Court in second 
appeal in May 1985. Meanwhile the first Court had suspended execution of the order 
pending the result of the appeal, and in December 1884, removed the application tem- 
porarily from the pending *' list, Jn February 1885, the plaintiff applied for restitution of 
the amount deposited, asking for attachment and sale of property belonging to the defendant. 
This application was dismissed as barred by limitation. 

Held, that this application was only a revival of the application of May 1883, which 
was within time. 

Held, also, that the plaintiff was, in the sense of s. 583 of the Civil Procedure Code, “ a 
party entitled to a benefit by way of restitution under the decree of the.High Court of 
July 1881 ; that it was a necessary incident of that decree that he was entitled to restitution 
of the sum which he had paid as the sufficient price under the decree of the Lower Appellate 
Court ; that he was competent under s. 583 to move the local Court to execute the appellate 
decree in this respect in his favour ** according to the rules prescribed for the execution of 
decrees in suits ; ” that he did this in May 1883, by an application made according to law 
in the proper Court in the sense of art. 179 of the Limitation Act ; and that his present 
application to the same effect being within three years from that application was time. 

C8M] The facts of this case were as follows : — * 

Tbe plaiotiff in a suit to eoforce the right of pre-emption obtaint)d a decree 
in the Court of the Subordinate Judge of Aligarh for possession of thp property 

* Second Appeal No. 62 of 1886, from an order of M. S. Howell, Esq., District Judge 
of Aligarh, dated the 12th April 18S6, reversing an order of Babu Abinash C^andar Banarji, 
Subordinate Judge of Aligarh, dated the 6tb February 1886. 
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claimed, •conditionally on the payment of Ra. 1,098-11-0. The defendaiits- 
vendeea appealed to the District Judge, by whom the purchase-money was 
increase(]t Es. 1,139-15-6. On the 6th July 1880, the plaintiff paid this sum 
ihtQ court, and it was taken out by the defendants on the 19th August 18S1. 
The defendants having*preferred a second appeal to the High Court, that Court, 
on the 27th July 1881, increased the purchase-money to Rs. 2,400, directing 

this tiuot should be paid into court within six weeks from the date of its 
decree, that is, by the 7th September 1881, or the plaintiff’s suit should stand 
dismissed. The plaintiff di3 not pay the money, and consequently his suit 
stood dismissed. On the 25th May 1883, he applied to the Subordinate Judge 
for the restitution of the money he had paid into court under the decree cf the 
District Judge, asking for the arrest *of the defendants. This application was 
allowed on the 4th July •1883 ; but the defendants having preferred an appeal 
to the District Judge against the order granting it, the Subordinate Judge, on 
the 4th December 1884, struck off the application pending the decision of the 
appeal. On the 15th January 1885, the District Judge affirmed the order of 
the 4th July 1883, and dismissed the appeal. On the 19bh February 1885, the 
plaintiff applied again to the Subordinate Judge for the restitution of the money, 
asking for the attachment and sale of property belonging to the defendants. 
On the 25bh May 1885, the defendants having in tlie meantime appealed from 
the District Judge’s order of the 15th January 1885, that order was affirmed 
by the High Court. 

The defendants contended that the application of the 19th February 1885, 
was barred by limitation. The Subordinate Judge disallowed this contention, 
holding that limitation would run from the order of the High Court dated the 
25th ‘May 1885, and that the application was only a revival of the one made 
on the 25th May 1883. 

On appeal by the defendant the District Judge held that the application 
was an independent one, and not a revival of the one[647]of the 25th May 1883 ; 
that it was one for refund of money paid under the District Judge's decree and 
therefore governed by No. 178, soh. ii of the Limitation Act; that the right to 
apply accrued on the 7th September 1881 ; and the application w^as therefore 
barred by limitation. 

The defendant appealed to the High Court, contending, inter aha, that the 
application was within time, being a revival of the one of the 25th May 1883. 

Pandit Nand Lai, for the Appellant. 

Baba Jogindro Nath Chaudhri, for the Respondents. 

Oldfield and Tyrrell, JJ. — The appellant was a successful plaintiff in a pre- 
emption suit, the first Court having decreed the property to him on condition 
bf his paying for it the price of Rs, 1,098-11-0. The first appellate Court raised 
this sum to Rs. 1,139-15-6 ; and on the 6th July 1880, the plaintiff paid this sum 
into court. The defeated party drew it out on the 19th August 1881. But mean- 
while the High Court in second appeal decreed the enhanced sum of Rs 2,400 to 
be the true price payable by the pre-emptor, who, finding it more than he eared 
to give, let the time limited for payment of the excess difference elapse without 
paying it. On the 25th May 1883, the plaintiff’ applied to the Subordinate Judge 
in the department of execution of the decree for the refund of his deposit, 
v^hich had been drawn arid retained by the other side. His application wag 
granted, anfi the defendant was ordered to refund on the 4bh July 1883. 
But the latter carried the case in appeal to the District Judge, who, on the 
16th January 1885, confirmed the Subordinate Judge’s orders. Meantime 
the latter had .suspended execution of the order, pending the result of the 
appeal ; and the order of the 4bh December 1884, removed the application 


4 All:— 128 
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temporarily from the “ pending * list. On the 19bh February 1886, the- 
plaintiff applied to the Subordinate Judge to enforce the refund ; and an 
appeal by the defendant in the last resort to the High Court was (jismissed 
on the 2oth May 1885, the orders of the local Courts being confirmed, ^ut 
the Aligarh District Judge has now pronounced the plaintiff's remedy ta 
be barred by limitation. Hence this appeal. It is argued that the application 
of the 19bh February 1885, is onlv a revival of [S48] the application 
of the 25th May 1883, which was within time; and the contention appears 
to be sound and sustainable. But apart from this consideration, it is clear 
that the application for the refund is not time-barred. The plaintiff-applicant 
is, in the sense of s. 583 of the Civil Procedure Code, “ a party entitled to a 
benefit by way of restitution under the decree ” of the appellate Court made on 
the 27th July 1881. It was a necessary incident of that decree, which declared 
the plaintifi’s deposit of Rs. 1,139-15-6 to be insufficient to purchase the 
property under pre-emption, that he was entitled in consequence to restitution 
of this sum, which he had paid as the sufficient price under the de(3ree of the 
Lower Appellate Court, and the plaintiff was competent to move the local Court 
to execute the appellate decree in this respect in his favour ‘ according to the 
rules prescribed for the execution of decrees in suits" — s. 583 svp^a. This he did 
in May 1883, by an application made according to law in the proper Court in 
the sense of art. 179 of the Limitation Act. And his present application ta 
the same effect made on t!ie 19uh February 1885, being within three years oC 
that application, is within time. The order of the Subordinate Judge therefore, 
directing execution to be made in the plaintiff’s favour, must be restored, that 
of the District Judge being set aside, and this appeal is allowed with all costs. 

Appeal allowed. 


NOTES. 

I As regards whether Art. 178 or Art. 179 is the proper article applicable for applications 
to obtain restitution under a decree, (1897) 20 Mad., 448 held that Art. 179 was applicable ; 
while (1900) 28 Cal., 1 13 approving of the earlier Midras case (10 Mad , 66;, holds that Art, 
178 is the proper article. See also (1910) 11 C. L. J. 541.] 

[8 All. 848 ] 

The 9th July, 1886. 

Pkesent : 

Mb. Justice Oldfield and Mr. Justice Brodhubst. 


Chuha Mai Plaintiff • 

versus 

Hari Bam Defendant,* 

Arbitration — Making award after the period allowed by Court'- Order fixing 
time, or enlarging time fixed, for the delivery oj award requtsite — Civil 
Procedure Code, ss. 608, 614, 621, 622 — Decree in accordance uitfi 
• award — Appeal — Objection to validity of award taken for • 
the first time in appeal. * 

The law contained in ss. 508 and 514 of the Civil Procedure Code requires that there 
shall be an express order of the Court fixing the time for delivery of the award or for 

* First Appeal No. 78 of 1886, from an order of C. J. Daniell, Bsq., ^District Judge ol 
Farukhaba^ dated the 24th March 1886. 
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«XteBdmg*or enlarging such time ; and the mere fact that the Court has passed a decree in 
accordance with the award cannot be taken as affording a presumption that an extension 
of time w^ given. 

• ^An award which is invalid under g. 621 of the Civil Procedure Code, bocause not made 
within the period allowed hy the Court, is not an award upon which the Court can make a 
decree, and a decree passed in accordance with such an award [849] is not a decree in accords 
#Dce* with an a4rard from which no appeal lies, with reference to the ruling of the Full Bench 
in tjnehman Das v. Brijpal, I. L. R., 6 All., 174. 

Where objection to the validfty of the award on the ground that it was made beyond 
the time alloi^ed was not taken by the defendant in the first Court, held that he was not 
thereby estopped from raising the objection for the first time in appeal, inasmuch as it was 
not shown that in the first Court ho was aVare of the defect, or had done anything to imply 
consent to extension of the time. 

The plaintiff in this case claimed possession of certain land. In the course 
of the suit in the Court of First Instance the parties agreed to refer the case to 
the arbitration of one Amba Prasad. The Court of First Instance (Munsif of 
Farukhabad) made an order referring the case to the arbitrator, and fixing 
the 10th July 18H5, for the delivery of the award. On the application of the 
arbitrafor the time for the delivery of the award was extended to the 9th 
August 1885, and then to the 24th September 1885. The arbitrator delivered 
- his award (which was in the plaintiff’s favour, and awarded him possession of 
the land claimed and costs of the suit) on the 26th September 18^5, or two 
days beyond the time allowed. Thedofendant took certainobjectionstotheaward, 
but did not take the objection that the award was invalid as it had not been 
made within the time allowed by the Court. The Court of First Instance dis- 
allowed the objections, and passed a decree in accordance with the award. The 
defendant appealed on the ground that the award was invalid, as it had not 
been delivered within the time allowed ; and the Lower Appellate Court (District 
Judge of Farukhabad) allowed the appeal on this ground, and, setting aside the 
award, remanded the case to the Court of First Instance for trial on the merits. 

The plaintiff appealed from the order of remand, the Ist and 2nd grounds 
of appeal being (i) that the decree of the Court of First Instance was not appeal- 
able, having been passed in accordance with the a ward ; (ii) that the objection 
with reference to which the Lower Appellate Court had reversed that decree 
had not been taken in the Court of First Instance, and was therefore not 
entertainable in the Appellate Court. 

Babu Bam Das Chakarbati, for the Appellant. 

Pandit Sunder Lai, for the Respondent. 

• [SSO] Oidfield, J. — This is an appeal from the decree of the Judge setting 
aside the decree of the Court of First Instance made on an award of arbitrators. 

The matter in dispute had been referred to arbitration under s. 506 and 
following sections. Civil Procedure Code, and a time fixed for submission of 
the award, which was extended : the award, however, was not submitted till 
two days after the expiry of the time allowed. 

OUecticTns were taken to the award’'by the defendant, which did not in- 
clude any as to its invalidity by reason of its being submitted after the time 
allowed. The objections were disallowed, and the Court made a decree in 
accordance* with the award. 

The defendant appealed to the Judge on the ground that the award was 
invalid, and the Judge, allowing the plea, has set aside the decree. The plain- 
tiff now appeals to this Court, and contends that under s. 622, Civil Proc^ure 
Oode, no appeal lay to the Judge, and that the defendant is estopped from raising 
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the objection, as he failed to raise it in the Court of First Instance. Seofion 621 
enacts that no award shall be valid unless made within the period allowed by 
the Court. The award in this case was not made within the period . allowed » 
by the Court, and consequently it must be held to be invalid, that is, there was 
no award on which the Court could make a decree. I think the law (ss. 608 
and 514) requiies that there shall be an express order of the Court fixing the 
time for delivery of the award, or for extending or enlarging such tirfae ; apd 
the mere fact that the Court has passed a decree in accordance with 
the award, cannot be taken as affording a presumption that an extension of 
time was given ; nor do I think that the defendant is estopped from raising this 
particular ground of objection because he did not raise it in the first Court ; it’ 
is not shown that he was then aware of the defect, or had done anything to 
imply consent to extension of the time. • 

As the award was invalid, the decree of the firt<t Court is not a decree in 
accordance with an award from which no appeal lies, with reference to the 
Pull Bench ruling of this Court, 1. L. R., 6 All., 174. I would dismiss the 
appeal with costs. 

[551] Brodhurst, J.--I entirely concur in dismissing the appeal with 
eosts, and in the reasons given by my brother OLDFIELD for so doing. 

Appeal dismissed. 


MOTES. 

[This case was approved by the Privy Council in (1891) 13 All., 300 P. C. 

Following this case, it was held in (1903) 26 All., 105, that an award signed by the arbi- 
trators on or before the date fixed but filed in Court after office hours on the last day, was 
valid. 

In (1908) 30 All., 1C9, it was held that omission to ffx a date for delivering the award! 
was fatal and rendered all subsequent proceedings illegal. 

See also (1901) P. R., 81 ; (1907) P. R., 89; (1910) 21 M. L. J., 263.] 

[ 6 All. 551] 

CIVIL REVISIONAL. 

The 22nd July, 1886. 

Present : 

Mr. eJusTicB Oldfield and Mb. Justice Mahmood. 

Maktab Beg and others Defendants 

Dersus 

Hasan Ali Plaintiff. 

Civil Procedure Code, &. 561 — Objections by respondent — Withdrawal of appeal. 

Where an appeal was dismissed upon the application of the appellant himself made before 
the bearing, — held that the respondents, who had filed objections to the decree of the Court 
of First Instance under s. 561 of the Civil Procedure Code, had no claim to have their object- 
tions heiird, notwithstanding the dismissal of the appeal. Coomar Pures\ Narain Boy v. 
Watson and Co., 23 W. R., 229, and Dhondi Jagannath v. The Collector of Salt Revenue, 
I.L.R. 9 Bom., 28, referred to. 

The facts of this case are stated in the judgment of Oldfield, J. 

Mr. Niblett, (or the Applicants (Defendants). 

Munshi Kashi Prasad, for the Plaintiff, 

* Application No. 217 of 1885 for revision under s. 622 of the Civil Procedure Code of 
an order of i*. M. C. Steinbelt, Esq., District Judge of Azamgarh, dated the 21st July 188&» ; 
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Oldfield, J . — This Is an application, under s. 622 of the Civil Procedure 
Code, to revise an order of the Lower Appellate Court passed in an appeal from 
a deorep of the Munsif of Muhammadabad. The plaintiff brought a suit against 
•the applicants before us for damages for breach of contract, The Munsif 
decreed a portion of tb© claim and dismissed the remainder. The plaintiff pre- 
ferred an appeal, and the applicants before us, who were respondents, filed 
•objectioMs wider s. 561 of the Code. Before the hearing began the plaintiff- 
appellant applied to withdraw his appeal, and it was dismissed, and the 
applicants’ objection were at the same time dismissed, without the Lower Appel- 
late Courtr going into them. It is this order of the Judge we are asked to 
revise. I am of opinion that the applicants had no claim, under the circum- 
stances, to have their objections hdard when the appeal itself was not heard. 
The terms of s. 561 are, that a respondent may, upon the hearing, support the 
decree on any grounds decided against him in the Court [5S2] below, or take 
any objection to the decree which he could have taken by way of appeal, but 
he can only do so upon the hearing, that is, if the appeal comes to be heard. 
This view is supported by Goomar Puresh Naratn Roy v. Watson & Co», 23 
W. K., 229 and Dhondi Jagannnth v. The Collector of Sait Revenue, 1. L. R., 9 
Bom., 28, the latter decision proceeding upon the same ratio decidendi. This 
application must therefore be dismissed. 

Mahmood, J. — I am entirely of the same opinion, and would add that the 
principle of this decision is in accord with that which the Procedure Code and 
the law recognizes as applicable in cases where the action of one party to a suit 
is dependent on that of the other. It proceeds upon the hypothesis that had 
the applicants really desired to object to the lower Court’s decision, they would 
themselves have preferred a separate appeal. The right of a respondent to 
have his objections heard as if he had appealed must, I think, depend on the 
appellant’s appeal, and should only be allowed when the appellant proceeds with 
his appeal to a hearing. In my experience these objections are generally filed long 
after the time allowed for appealing has expired, and the hearing of them is sub- 
jeot to the condition of the appellant proceeding with his appeal to a hearing. 
The right to have these objections heard vanishes when the condition upon 
which they depend vanishes, and this upon general principles. In this case 
the appeal itself was never heard. 

Application dismissed. 


NOTES. 

[ The same principle was applied to oases of dismissal for default, and withdrawal 
(1888) 10 All., 687 ; (1896) 17 All., 618, 

But the law was altered in the G.P.C., 1908, O. 41, r. 22, cl. 4.] 


1021 



IhM. 8 AIL 883 


WAEXS ALl V. 


t 8 All 853 1 

APPELLATE CIVIL. 

The 22nd July, 16S6. 

Pkbsent : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Waris Ali Defendant 

versus 

Muhammad Ismail and others Plaintiffs.* 

Rent-free grant ” — '"Rent** — Services — Jurisdiction — Civil and Revenue 
Courts — Act XII of 1881 {N,-W, P. Rent Act), ss. b (2), 30^ 

96 (c) — Act XIX of 1873 {N.-W. P. L ind Revenue 
Act), ss. 3 (4), 79-89, 241 (/i). 

A suit was brought for the ejectment of the dofendant from certain land, on the allega- 
tions that ic was reta-p.iyiiig laud which had boon granted to the defendant’s vendor by the 
plaintiff’s father free from payment of any rent, on [333J condition that he should perform 
certain pervices as a mimic, and that these services were discontinued by the defendant’s 
vendor. The plaintiff endeavoured to resume the land in the Revenue Court as a rent- 
free grant under s. 30 of the N.-W. P. Rent Act (XII of 1881), but the applicwtion was 
rejected. In answer to the suit, the defendant pleaded that it was not cognizable by the 
Civil Court. 

Held by OLDFIELD, J., (MahmoOD, J., dissenting) that the suit could not be held to 
be one to resume a rent-free grant, inasmuch as there was no rent-free grant at all'ln the 
sense of s. 30 of the Rent Act, and that the Civil Court therefore had jurisdiction to enter- 
taiu the suit. 

Held by M\HMOOD, J., that the land constituted a rent-free grant, that the claim was 
one for the resumption of such grant or subjecting it to assessment to rent, and thU under 
these circumstances the suit was not cognizable by the Civil Court. 

Per Oldfield, J, — The definition of the terra “ rent ” in s. 3 of the Rent Act was in- 
tended to include services or labour rendered for the use of land, and the grantee in the present 
case was a tenant who rendered rent in this sense on account of the use of the land. Further, 
there was no such grant as is contemplated by s. 30 of the Rent Act, inasmuch as that section 
refers to grants for bolding land exempt from the payment of rent alluded to in s. 10 of Regu- 
lation XIX of 1793, and that Regulation, asmming it to refer to grants free from payment 
of rent as well as of revenue, contemplated grants not only free from payment of rent in 
cash or kind, but free from pa^mmt of ar.ytbing in lieu thereof. A tenure such as in the 
present case, where the land was land originally paying rent in cash, and* where the oasli 
rent was exchanged for rendition of services, is not a rent-free grant within the moaning of 
the Regulation, nor consequently of s. 30 of the Rent Act. MuUy Lall Sen Gywal v. Deshkour 
Roy, 9 W. R. 1, and Puran Mai v. Padma, I. L. R., 2 All., 732, referred to. 

Per MAHMOOD, j.— T he services connected with the grant in this case did not constitute 
rent” within the meaning either of the N.-W P. Rent Act, or of the N.-W. P. Land 
Revenue Act (XIX of 1873), and the word ** render” ins. 3 of the fonder Act does uot 
include or imply the rendering of services or labour. The word “ rent ” is probably u>^d aa 
the equivalent of the Ilindust mi words lagan or poth, representing the compensation receivable 
by the landlord for letting the land to a cnliivator, and s. 3 of the Rent Act, where it uses 
the expressions '* paid, delivered, or rendered,” must be taken to refer respectively to rent 

* Second Appeal No. 1749 of 1885, f ruin adeereeof W. R. Barry. Esq., AdditionalJudge 
of Aligarh, dated the 20th August 1886, confirming a decree of Baboo Ganga J^a^ad. Munsii of 
Koii^ dated ^hd Sth January 1885. 
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paid in caab, to rent delivarod in kind, and to rent rendered by appraisement or valuation of 
the produce. The grant in the present case was a rent-free grant of the nature of chakran 
or chakr}, service- tenure, to which s. 41 of Regulation VIII of 1793 related.^ The 

kicidents of the tenure would bo governed by s. 30 of tbe Rent Act and ss. 79-84 of the Land 
Revenue Act, being matters outside the jurisdiction of the Civil Court. The scope of s. 10 of 
Regulation XIX of 1793 is not limited to permanent rent-free grants, and the present suit was 
Ml rOspeot sf a oistter falling wiebin a. 95 (c) of the Rent Act, and “ provided for in ss. 79 to 
89,1t)oth inclusive,** of the Land Revenue Act, within the moaning of s. 241 (h) of tbe latter 
[534] Act. Puran Mai v. Padma, I. L. R., 2 All., 732, Ttka Ram v. Khuda Yar Khan^ 
I. L. R., 7 AM., 191, and Forbes v, Meer Mahomed Titquee, 13 Moo. I. A. 438, referred to. 

The facts of this cise are sufficiently stated for the purposes of this report 
in the judgment of Oldfield, J. ’ 

Munshi Kashi Prasdd, for tiie Appellant. 

Pandit Ajudhia Nath, for the Respondent. 

Oldlieid, J. — This suit has been brought by the plaintiff to eject the appel- 
lant -delendant, Wans All, from one bigha of land in mauza Burhausi. 

The plaintiff’s case is that this is rent-paying land which had been granted 
to Nasiba by the plamtiff’s hither many years ago, free from payment of any 
rent, on condition that certain services as a mimic should be perfoirned ; that 
these services continued to be performed till lately, when Nasiba disconliiiued 
them, and has sold the land to the appellant. 

The plaintiff endeavoured to resume the land in the Revenue Court as a 
rent-free grant under s. 30 of the Rent Act: hut tbe application was disallowed 
on the ground th^t the Revenue Court had no jurisdiction, there being no 
rent-free grant as contemplated in the Act. 

Tlie defence was, that the land had been bestowed unconditionally on 
Nasiba, who enjoyed it as the proprietor. 

The Court of First Instance found that the land had, up to 1264 fasli, been 
recorded as paying cash rent, and in 1274 fasli it was recorded that the said 
rent was remitted in lieu of services rendered, and it found that the land had 
been held by Nasiba on these conditions ; that there was no rent-free grant in 
the sense of s. 30 of the Rent Act, and no bar to entertaining this suit for 
ejectment, since the conditions of service had ceased, and Nasiba had wiong- 
fully alienated the land. 

Waris Ali appealed to the Judge, who has substantially come to the same 
oonclusion as the first Court. 

Waris Ali. defendant, has appealed on three grounds : — 

(i) That this suit is not cognizable by the Civil Court; (ii) that the pro- 
*ceeding8 in the Revenue Court operate to bar the claim, as [556] the matter 
was finally decided there, and the question now raised is res judicata; 
(iii) that the finding as to the nature of the tenure is not supported by the 
evidence. 

The last plea cannot be entertained, so far that we cannot in second 
appeal inteifere with tbe finding that the land was granted to, and held by, 
Nasibfa^in lieu of services to be performed, which were rendered instead of a 
oasfi rent payment. 

Whether or not this suit is cognizable by the Civil Court, depends on 
whether iti,can be held to be a suit to resume a rent-free grant in the sense of 
8. 30 of Act XII of 1881, or has for its object to eject a tenant, and so deals 
with matters^ in which the Revenue Court has exclusive jurisdiction under 
SB. 93 and 95* of tbe Bent Act. 
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-Now, ifc ia found that this land was land for which rent used to be |>ai(J 
in cash, and it was given to Naaiba on the condition that he rendered to the 
zanaindar certain aervices in lieu of paying a cash rent for the land. Now 
rent in the Bent Act h defined to be “ whatever is paid, delivered, or rendered 
by a tenant on account of his holding, use, or occupation of land,” and il^ 
seems to me clear that Nasiba was a tenant who rendered certain services on 
account of his use of the land. It has been pressed on us that tht terra "reny* 
as used in the Bent Act cannot mean services rendered to the landlord' for 
the use of land, bub is confined to that which is paid or delivered or rendered iu 
cash or kind ; because the provisions of the Act are only operative 'in respect of 
remedies in regard to rent of that character, and inoperative in respect of rent 
in the shape of services rendered. But uhe argument is not conclusive; for 
whether or not all the provisions of the Act can be brought into force only in 
respect of rent taken in one shape is no ground for assuming that the term 
“rent” may nob include something taken in another shape. Now the defini- 
tion of “ rent ” in s. 3 seems to me expressly intended to include services 
or labour rendered for the use of land, and in point of fact the word “rent ” has 
always been so understood. 

Blackstone defines it : — “ The word rent, or render, reditus, signifies a 
compensation or return, it being in the nature of an acknowledgment given 
for the possession of some corporeal hereditament. It is defined to be a certain 
profit issuing yearly out of lands [556] and tenements corporeal. It must 
be a profit, but there is no occasion for it to be, as it usually is, a sum of money, 
for spurs, capons, horses, corn, or other matters, may he rendered by way of 
rent. It may also consist in services or manual operations, as to plough so 
many acres of ground, to attend the king or the lord to the wars, or tho like, 
which services in the eye of the law are profits.” 

I have no doubt the Legislature had this meaning of rent in view, and 
it seems clear from s. 8 (c) of the Act that “ rent” was intended to include 
services rendered for the use or occupation of land. 

Section 8 (c) contemplates the case of a tenant holding land in lieu of wages, 
that is, holding it for services rendered, remunerated by the profits of the land 
instead of wages. But a tenancy implies the relation of landlord and tenant 
between the holder of the land and the receiver of the services, and as landlord 
is defined in the Act to be the ** person to whom a tenant is liable to pay 
rent,” it follows that in such a case the services rendered constitute rent under 
the Act. 

I therefore hold that the tenure in this case is that of a tenant paying 
rent to the landlord. 

But a further question would arise whether there has been^’such a grant 
as is contemplated by s. 30 of the Bent Act. That section refers to grants for 
bolding land exempt from the payment of rent alluded to in s. 10, Begulation 
XIX of 1793. 

Now it appears to me very clear that the grant in this case is not one of 
those to which the Begulation refers. The Begulation has reference to grants of 
land free from payment of revenue; hut, assuming that it refers to grants free 
from payment of rent also, it contemplated grants of land not only free from 
payment of rent in cash or kind, but free from payment of anything in lieu 
thereof. This was pointed out by NOBMAK, J., in a very important ease decided 
by the Calcutta Court, where the whole question of these grants was exhaus- 
tively discussed — MuUy LaU Sen Qywal v. DeshJcar Boy, 9 W. B, 1. 

NobmaN, Jm remarked that what was contemplated was a grant of land to 
hold m absolute proprietary right, not only free from [587] payment of any 
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tent jrf money, blit without any dependence on, or duty to, the zamindar, and 
that when the grantor holds subject to the performance of any duty or condi* 
tions, the Begulations appear to treat him as a lease-holder ; and he pointed 
* O0t that 8. 7, Begulation VIII of 1793, shows that persons holding land subject 
to performance of conditions stipulated for, are to be considered as lease-holders 
only. The same view was taken by this Court in Puran Mai v. Padma^ I.L.B., 
“•S All., 782.'* Section 30 of the Bent Act deals with such grants as are contem^ 
plated in a. 10, Begulation XIX of 1793, and we must see what they were, and 
I think the view expressed by Norman, J., and by Spanjcie, J., in the case of 
Puran Mol, I. L. E., 2 All., 732, is correct, and that a tenure, such as the one 
we are now dealing with, where the land was land originally paying rent in 
cash, and where the cash rent was exchanged for rendition of services, is not 
a rent-free grant within the meaning of the Regulation, nor consequently of 
St 30 of the Bent Act. 


There was therefore no rent-free grant at all in the sense contemplated by 
s, 30 of the Bent Act, and this cannot be held to be a suit to resume a rent- 
free grant, in which matters the Revenue Court has exclusive jurisdiction. It 
is, in fact, a suit to eject the appellant as a trespasser, between whom and the 
plaintiff there is no relation whatever of landlord and tenant, and it does not 
concern itself with any dispute or matter such as are referred to in s. 93 or 
^ s. 96 of the Bent Act as exclusively cognizable by the Revenue Court. From 
what has already been stated, it is scarcely necessary to add that the plea of 
res judicata^ with reference to anything done in the Revenue Court, has no 
force whatever. I would dismiss the appeal with costs. 

^ Mahmood, J. — The only question of significance raised in this appeal 
relates to the jurisdiction of the Civil Court in a suit of this nature, and on 
that question depends also the determination of the plea of res judicata which 
has been raised in this case. In deciding the question some difficulty, no doubt, 
is created by two rulings of this Court, one being Puran Mai v. Padma^ 
I. L. R., 2 All. 732, and the other a ruling of my own in Tika Bam v. Khuda 
Tar Khan, I. L. R., 7 All,, 191. In the former of these cases the plaintiffs, as 
zamindars, sued for certain land in their village, on the allegation that it had been 
[8S8] assigned to a predecessor of the defendant to bold so long as ho and his 
successors continued to perform the duties of halahar or village watchman, and 
that the defendant, having ceased to perform those duties, was holding as a 
trespasser, and as such was liable to eviction. The defendant’s plea was that he 
and his predecessors, having held the land rent-free for two hundred years, 
had acquired a proprietary title which could not be defeated by the plaintiff. 
SfanKIK, •!., who delivered the judgment of the Court in that case, held that 
* such assignment of land was not a “ grant ” within the meaning of Begula- 
tion XIX of 1793 ; that the operation of as. 30 and 95 (c) of the Rent Act 
(XVIII of 1873) and ss, 79 and 241 (/i) of the Revenue Act (XIX of 1873), so far 
as they oust the jurisdiction of the Civil Court, was limited to grants contem- 
plated by that Regulation ; and that therefore the dispute raised in that suit was 
cognizable .by the Civil Court. In the course of his judgment the learned 
Judg% observed : — “ What the plaintiff desires in this case is full possession 
of* a plot of land which, he says, has hitherto been held without payment of 
rent by defendant, the village ' balahar ’ or watchman. He was allowed 
to occupy the land "for his support, and, in point of fact, whatever he 
derived from the land constituted his wages. But there was no permanent 
grant of the land to him or his predecessors. He would continue to occupy it 
a$ long as he continued to give his services as watchman.” In the other case, 
the facts before me were not altogether dissimilar to the case just referred to, 
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bat it had been found that “ the defendant and their ancestors ha^ been 
in possession of this land for more than fifty or sixty years/’ and that they 
are in possession as muafi-holderB, and have never paid any rent,” The duties 
for which the land was originally assigned were those of kherapati of the village* * 
such duties being the performance of certain annual religious ceremonies, and 
the ground upon which the eviction of the defendant was claimed was that the 
defendant, having wrongly planted a grove on the land, had been dismissed by 
the plaintiff zamindar from the office of kherapati. Upon this state of things 
I held that the grant, whatever its origin may have been, was admittedly a rent- 
free grant, and being proved to be older than sixty years, during which time the 
defendant or his ancestors never paid any rent, as was found by the Courts, the 
[559] nature of the dispute there was beyond the jurisdiction of the Civil Court, 
because it could form the subject of an application to resume a rent-free grant 
within the meaning of s. 30 of the Rent Act (XII of 1881), and therefore the 
provisions of cl. (c) of s. 95 of that Act, and for similar reasons of cl. (h) of 
s. 241 of the Land Revenue Act, were applicable. Whether there is any 
distinction in principle, for the purposes of this question of jurisdiction, 
between the temporal functions of a balahar or village watchman and those of a 
kherapati or the village priest, is open to doubt, though I may observe that in 
the case of Raghuhardyal v. Gyadtn, (cited at page 16 of Mr. Teyen's edition 
of the Rent Act), the Sudder Board of Revenue held that religious grants which 
involve more or less the performance of some religious rite or ceremony, do 
not fall under the head of *khirlmati ’ grants, and the provisions of s. 30 of the 
Rent Act are therefore applicable to them (Board’s File No. 802 of 1881). I, 
however, think that the learned Judge of the Lower Appellate Court was right 
in thinking that the two rulings of this Court already referred to are notlTuily 
reconcilable in their ratio decidendi^ and I may add, as supporting the view of 
SpanKIE, J., that the Sudder Board of Revenue in Ganga Dhar v. Balded^ held 
that an assignment of land, on condition that certain services are performed by 
the assignee {haqqul-khidmat grants), is not a rent-free grant within the 
meaning of s. 30 of the Rent Act, since the service is equivalent to rent. 

It might perhaps have been possible, with reference to the rulings above 
mentioned, to distinguish my ruling in Ttka Bam v. Khuda Yar Khan, 
I. L.R., 7 AIL, 191, by saying that the duties of a kherapati were of a spiritual 
nature, and could not therefore be regarded as rent within the meaning of the 
definition contained in cl. (2) of s. 3 of the Rent Act, or cl. (4) of s. 3 of the 
Land Revenue Act. But this was not the ratio decidendi upon which my 
ruling in that case proceeded, and, moreover, here the services for which the 
grant is alleged to have been made were those of a mimic or drollery, which it 
would not be easy to classify either under the head of spiritual ot substantial 
temporal services. At any rate, the exigencies of the present case require me 
, to decide whether such services are “ rent ” [660] within the meaning of 
cL (2), s. 3 of the Rent Act, or cl. (4), s. 3 of the Land Revenue Act| the words 
employed in both the enactments in defining rent being identical. The words 
are: — *** Rent' means whatever is to be paid, delivered, or rendered by a tenant 
on account of his holding, use or occupation of land.” It is contended that 
the word “ rendeied ” is used in this definition as applicable only to services, and 
that cl. (c) of the proviso to s. 8 of the Act, which lays down that no tenant 
shall acquire a right of occupancy “ in land held by him in lieu of wages,” 
supports this interpretation. 

Having given the question the best consideration I can, I find myself 
forced to arrive at the conclusion that the services attributed to the grant in 
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Ais oaSa did not constitute “ rent ” within the statutory definition. The whole 
argument in favour of the contention really rests upon the exact interpretation 
of the *vyord render"’ — a word which, in the English language, possesses many 
•mipanings, and which in one sense would undoubtedly include or imply the 
rendering of service or labour. But the primary meaning of the word is “to 
return, to pay back, to restore,” and among other meanings the word simply 
•njeans ** to^give on demand, to give, to assign, to surrender.” The last and 
most approved edition of Webster's Dictionary is my authority for these 
meanings, and I am inclined to adopt this interpretation in preference to limiting 
the word Jo services. I shall presently show that this is the only manner in 
which the definition of “rent” in the interpretation clause can be rendered intelli- 
gible and consistent with the use of the word throughout the remaining provisions 
of these enactments. It is contended, with reference to cl. (c) of the proviso 
to s. 8 of the Rent Act, that a tenant holding land “ in lieu of wages ” renders 
service as “ rent ” within the meaning of the definition. But I do not think such 
a conclusion necessarily follows. The word “tenant” is not exhaustively defined 
in either of these enactments, and if the word is understood in its general 
sense, it does not, on the one hand, necessarily follow that every tenant pays 
rent, or delivers anything in lieu thereof ; nor, on the other hand, does it neces- 
sarily follow that every service performed by such tenant for the zamindars 
constitute rent. Thus, a tenant who is in possession of land, “ in lieu of wages,” 
C 861 ] need not be liable to payment of any “ rent,” within the meaning of 
the Act. 

I shall now show this is the only consistent interpretation required by 
that rule of construing statutes, which says that when words are specially 
denned in an enactment, they must throughout be interpreted in that same 
sense. The scope of the Rent Act includes among its most important provi- 
sions, as the preamble shows, rules “ relating to the recovery of rent,” and 
indeed this might perhaps be said to be the whole province of the enactment. 
Now, if I can show from the enactment itself that there is not a single provi- 
sion in it which can possibly be construed as laying down a rule for the 
“ recovery of rent,” if services such as those in this case are understood as 
rent, I think I shall have shown that “ rendered ” must be understood as I 
have interpreted it, and that rent must not be understood to include such 
services. 

The first provision, then, to which 1 would refer is s. 24 of the Rent Act, 
which confers a general right upon all tenants to claim a lease from the land- 
lord, defining inter aha, matters as to the amount of “ annual rent payable,” 
“ the instajmeiits in which, and the dates on which, such rent is to be paid.” 
These are the words of clauses (^?) and (c), and it is clear that neither of them 
can possibly apply to such services as in this case. Then comes cl. (e), which, 
in enumerating the contents of the lease, says — “ If the rent is payable in 
kind, or is calculated on a valuation of the produce, the proportion of pro- 
duce to be delivered, the mode of valuation, and the time, manner, and place 
of delivery.” In my opinion, it is impossible to hold that mimicry can be 
regaled either as rent “payable in kind,” or covered by any other portion 
of this clause. And if this is so, then we have the necessary inconsistency in 
the Act that whilst the section confers the right upon ‘ every tenant,'* a tenant 
who holds land in lieu of the performance of mimicry cannot claim the benefit 
of the kw. Then comes s. 34. which lays down that “ when an arrear of 
rent remains due from any tenant, he shall be liable to pay interest on such 
arrear at one per cent, per mensem ; and if the arrear remains due on the 30th 
day of June, to be ejected from the land in respect of which the arrear k 
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due.” It> is obvious that in this clause “ rent ” cannot be understood to include 
[ 062 ] services of mimicry. I could go through the whole Act and show that 
in no p4irt of it can such services be possibly understood to mean rent*^* But 
I will go at once to the remedial part of the statute and refer to s. SB* whicbi 
after stating that the produce of all land in the occupation of a cultivator is £o 
be deemed as hypothecated for rent, goes on to say that when an arraar of 
rant is due from any cultivator, the person entitled to receive rent mmediatelj^ * 
from him may, instead of suing for the arrear as hereinafter provided, recover 
the same by distress and sale of the produce of the land in respect of which 
the arrear is due, under the rules contained in this chapter.” How Is it possi* 
ble to hold that this provision applies to rent of the nature which is said to 
constitute rant in this case ? And if distress is not the mode of recovering such 
rent, is there a single piovision of the Act which provides a remedy for the land- 
lord to recover such rent There is, indeed, another provision to be found in cl. 
(a)t s. 93, which relates to “ suits for arrears of rent, or. where rent is payable 
in kind, for the money equivalent of rent, on account of land or on account of 
any rights of pasturage, forest rights, fisheries or the like.” This clausa irf 
equally inapplicable to such services as mimicry, and 1 am wholly unaware of any 
provision in the Act which would enable the landlord to enforce the recovery 
of such rent. The matter therefore stands thus . that a statute which in the 
preamble states its object to be to provide rules for the recovery of rent,” 
defines rent in such a broad manner as to include the performance of mimicry, 
and then defeats its own whole object by providing absolutely no rule for 
recovery of such rent. Sooner than accept this necessary consequence, I am 
prepared to say that the word ** render,** as it occurs in the definition of “rent,'* 
must not be so understood as to include such services. Similar reasons, mutahs 
mutandis, satisfy me tliat the word “ rent,'" as used in the Land Revenue Act, 
must not be understood in any sense other than that which I have interpreted 
it in the Rent Act 

What 1 have already said is su&cient to show that upon the case as set up 
by the plaintiff himself, the grant in this case was free of rent,** in the sense 
in which that word must be understood both in the Rent Act and in the Land 
Revenue Act. But I will go further and show how the definition of the word 
in those [ 663 ] two enactments may be accepted in an intelligible sense without 
involving the inconsistencies to which I have referred. The truth seems tome 
to be that the word " rent,” which has found its way into the two enactments 
above referred to from the old Regulations of the East India Company, is used 
probably as the equivalent of the Hindustani words lagan or poth, which 
are well understood in the country as representing the compensation receivable 
by the landlord for letting the land to a kashtkar or cultivator. It is ^ually well 
known that such compensation, ever since the reign of the Emperor Akbar, 
when his Revenue Minister, Raja Todar Mai, introduced his system, payments 
of lagan were made in three ways, The first of these was batai or division of 
the produce in kind, of which the zamindar.or where such rights did not exist, 
the Government, took a certain proportion. When cash payments were intro* 
duced instead of bat < t , one method was to make an estimate or appraisement 
of the crops, and to take in cash hat would represent the due proportion the 
lagan. The third method was cash payments of fixed lagan agreed upon by the 
kashtkar, apd irrespective of the nature, quality or quantity of the produce. This 
last was perhaps the most recent outcome of Maharaja Todar Mars'powerful 
administrative intellect, and this is the system which has received encourage* 
ment all over India under the British rule. But neither the old Regulations 
nor our present Land Revenue and Bent Acts force the zamindar tp adopt the 
system oi pun cash payments in preference to the other two methods. I am 
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Unaware <if any further kind of ** rent ** or lagan which went beyond the prin- 
ciple of the three main methods which X have thus described, though there 
were mixi^ methods of paying rent. At any rate, so long as the law does not 
make the matter so clear as to place it beyond doubt, I shall not be willing 
to interpret the word as used in the Bevenue and Bent Acts in any 

such way as would operate in defeasance of [the rights of the agricultural 
popi^atiom * 

But what do those two Acts themselves indicate ? I have already shown 
that they hannot, without involving immense inconsistency, be taken to use 
the word *'rent** as including the services of a mimic. And I will now show 
that there is every indication that t&e Bent Act uses the word in no sense 
which [864] goes beyond the principle of the three old methods of receiving 
lagan from kashtkars or cultivators. And once this interpretation of the word 
“ rent ” is accepted, the whole Act becomes consistent and intelligible. We have 
then s. 24, ol. (6), relating to purely cash payments, and cl. (c) relating to the 
instalments of such payments. Then comes cl. (e), which distinctly relates 
to the other two kinds of lagan, namely, “rent payable in kind” or “ cal- 
culated on a valuation of the produce ” — the former being batai, and the 
latter being usually called kankut in most parts of the country. The three 
methods of receiving rent are kept in view throughout by the Act, and whilst in 
copnection with purely cash payments no great difficulties as to the amount of 
rent can arise, we have the whole of s. 43 devoted to providing rules in respect 
of the other two methods of realising lagan or rent, with the object of providing 
a remedy both for the landlord and the tenant. The provisions, then, both 
in respect of distress and suits for recovery of rent, become intelligible, and the 
body of the Act presents no contradiction of its preamble. And in this light the 
definition of “rent” in cl. (2), s. 3 of the Act, when it uses the three words 
** paid, delivered or rendered,” must be taken to refer respectively to rent paid 
in cash, to rent delivered in kind, and to rent rendered by appraisement, the 
native words for the three methods being “ naqad,'' “ batai,'' and “ kankut.^' 

I may here add that lands held under any other system, that is to say, 
lands granted either for past or continuing services, or for ijersonal merit or 
worth (as in the case of religious or charitable grants), which involved no rent 
in any of the three forms above described, were all known under the generic 
name of muafi or “rent free” — a term having many sub-divisions (such as shan~ 
kalap, etc.), and one of them is well known as chakranox chakri, that is, service 
tenure, to which s. 41, Begulation YlII of 1793, related, rendering them liable 
to redemption and assessment. All these were regarded as “ I'ent-free,’ simply 
because they were not subject to anything which could be called “ rent,'' what- 
ever the origin, the motive, the object or the conditions of the grant, may 
have been. In the present case, according to the plaintiff’s own allega- 
tion, “ the father of the plaintift' remitted the rent of the land in suit 
to the ancestors of Nasiba, defendant, on the occasion of tho birth of 
[S66] Muhamqaad Ismail Khan, plaintiff, on the condition of his performing the 
services pf naqqal (mimic). The ancestors of Nasiba and Nasiba himself 
continued to perform the services in lieu of the rent of the land, and they were 
recorded in the settlement papers to be in possession as servants.” This, taken 
at its best, would go to show that no * rent ” in the sense in which 1 have 
eilplained the word was taken for the land. There is indeed no allegation to 
this effect, and the finding of the Lower Appellate Court is the same. The 
grant then, putting the plaintiff’s case at its best, was a rent-free grant o{ the 
natuite of ohakti. 
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. This being so^ the question arises whether suoh rent>fr68 grants '^all under 
the purview of s. 30 of the Bent Aot. or of ss. 79-89 of the Bevenue Act« so 
w to oust the jurisdiction of the Civil Courts under s. 95, oL /c), of the 
former, or under s. 241, cl. (/i), of the latter Act. The answer tq this 
question, as I have already shown, has been given in two did'erent ways 
in the two rulings of this Court, to which I have already referred. In Puran 
McU V. Padma, I. L. E., 7 AIL, 732, the first point in the decidendi 

was that the operation of s. 30 of the Rent Act, as well as of s. 79 of the 
Bevenue Act, must be restricted to such grants as were contemplated by s. 10 
of Regulation XIX of 1793. I am willing to concur in this proposition. 
But then what was the scope of that section of the Regulation ? The answer 
given by the ruling is, that it is limited to ** permanent grants,’* and would 
not include grants under which the grantee “ would continue to occupy it as 
long as he continued to give his services.” With due deference, I am unable 
to accept this limitation of the scope of that Regulation or of the sections of 
the present Rent and Revenue Acts already referred to. A grant for 999 years 
(a not unusual term of an English lease) is not a permanent alienation, and I 
do not think such a grant would be excluded from the operation of the Regula- 
tion aud the Acts to which I have referred. To impose a restriction upon 
general expressions, especial reasons or express words are necessary, and whilst 
there is nothing in those enactments to justify the restriction, the principle 
upon which they proceed clearly indicates that the policy on which the pro- 
hibition as to such grants proceeds would bo applicable as much to permanent 
grants as to grants for a term of years. 

[ 666 ] The policy of the law, as indicated by the preamble of the Regula- 
tion, seems clear enough. In India, what would be called free-hold in lifagland, 
vests in the State till it itself alienates its rights to private individuals. The 
ultimate ownership of the soil thus rests in the State, but upon the soil, in this 
part of the country, exists two classes of intorosts. The first is that of the oulbi- 
vator, who makes that soil yield produce , the second is that of the zamindar, 
who standing in the position of the middleman, facilitates the recovery by the 
State of its share of the produce. The share of the State is called revenue as 
distinguished from rent, which is the share of the zamindar in the produce of 
the soil. He takes the rent from the cultivator, and out of such rent pays 
over the share of the State. He is called proprietor; but his proprietorship is 
qualified by the great incident that it he does not pay the government revenue 
bis proprietorship ceases, much in tlio same manner as non-payment of a 
mortgage results in foreclosure or sale of the property. Such being the nature 
of zamindari rights, it is then that upon the maxim that no one can give more 
than he has, any alienation of land by the zamindar, puvporrtng to make, it 
free of its liability to Government revenue, would be void. Upon general 
principles he may indeed alienate his own right to take rent, but even in respect 
of such alienations the State is so far interested that the zamindar thereby 
reduces his own pecuniary meins to meet the Government demand of revenue. 
Such alienations, whether permanent or temporary, have this tendency in 
efifeot pro tanto. • 

Regulation XIX of 1793 was passed to obviate both these evils inter aiia, 
and e. 10 has this double aspect. On the one hand, it declared the invalidity 
of “ all grants for holding land exempt from the payment of revenue,” and, on 
the other hand, ifc required and authorized persona possessing the proprietary 
right in any estate ” to collect re)it$ from such lands at the rates of the 
pargana, and to dispossess the grantee of the proprietary right^in the land, and 
to ro^annex it to the estate or taluq in which it may be situated.** , These two 
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aspects of ^Tie Eegulation appear in other parts of it also, and the sections of the 
present Kent and Bevenuo Acts (above referred to) aim at the same two 
results. 'Under certain conditions they authorize proprietors “ to 7'esume 
[667] such grants or to assess rent on the land ” — the former right involving 
eviction of the grantee, the latter implying that he is left in possession, but 
is made liable to payment. But both those remedies, as I have already 
indicated, hav6 for their ultimate aim the security of the Government revenue, 
'which the law declares is the first charge upon land, and s. 83 of the Revenue 
Act declares that “ no length’ of rent-free occupancy of any land, nor any 
grant of land made by the proprietor, shall release such land from its liability 
to be charged with the payment of Government revenue." 

I have described these matters at such length because they show the 
whole policy of the law, add afford indications of the principles which regulate 
questions of jurisdiction. It may be stated as a general rule that all matters 
affecting or regulating Government revenue are placed by the Legislature 
beypnd the jurisdiction of the Civil Courts, for reasons of policy which it is 
beyond my province to question. Section 241 of our Revenue Act justifies this 
observation, whilst s. 95 of the Rent Act indicates the same conclusion. And 
if this interpretation is right the present suit could not lie in the Civil Court. 

But 'What is the nature of the suit ? It begins by stating facts which 
mean a ‘‘rent-free grant" according to my interpretation of the term. Then 
the reason for resumption is stated to be that “ the defendant (Nasiba) having 
acquired the knowledge of Persian, does not now perform the services of a 
naqqal (mimic), and he has sold the land to Waris All, defendant, for Rs. 160, 
on the 26th May 1883. As the defendant has discontinued performing the 
services, he has no right to the land, nor was he competent to make the sale, 
nor could the vendee (Waris Ali) acquire any valid title." The defence of 
Nasiba was that the land was given to his ancestors rent-free “ hundreds of 
years ago " as a reward, and that “ the naqqai has to perform no services, nor 
was this land given to the ancestors of the defendants subject to any con- 
dition." The defence of the vendee, Waris Ali, was in keeping with that of 
bis vendor, Nasiba, in whom he set up a proprietary title. Such being the 
dispute, it seems to me that it was “a matter provided for in ss 79 to 89 
(both inclusive)" of the Revenue Act, within the meaning of cl. (h) [568] of 
8. 241. And for similar reasons it would fall under cl. (c) of s. 95 of the Rent 
Act. And this conclusion is supported by the only finding of fact at which 
the Lower Appellate Court has arrived. The learned Judge says: — “As far 
as the evidence on the record goes, it seems to prove that occupation of the 
land by Nasiba's predecessors of rent had its origin in services rendered by 
those persons to the zamindars. They were mimics, and doubtless followed 
their calling, and amused the company at marriages and festivals. Nasiba 
has ceased to follow the calling of a mimic, and the plaintiff* wishes to eject 
him from the land or assess rent upon it. This is the best finding on the facts 
at which this Court can arrive." 

Upon this finding, which we are bound to accept in second appeal, it 
seems to me clear that no rent, either in kind or in cash by valuation of the 
crops, pr tn cash by fixing the amount, was overpaid for the land. And if this 
is so, that land constituted a rent-free grant, and the claim amounts to noth- 
ing more or loss than resumption of such grant or subjecting it to assessment 
of rent. ^ 

The exact terms of the grant do not appear from any document or any 
specific oral evidence. All that has been said or proved is, that the grant was 
made on the occasion of the biith of a son in lieu of services as a mimic ox 
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naqqal. But thore is nothing to eatablish that the eontinued petfifrmanoe of 
such services was the condition upon which the grant was to beheld. To use 
the words of the Lords of the Privy Council in Forbes v. Mee% •Mahomed 
Tuquee, 13 Moo., I. A., at p. 464, “ there is a clear distinction between the,grtfnt 
of an estate burdened with a certain service and the grant of an ofSce the per- 
formance of whose duties are remunerated by the use of certain lands/' And 
Their Lordships went on to say — “Assuming it to be a gran tf of the fprtfter 
kind, Their Lordships do not dispute that it might have been so expressed 
as to make the continued performance of the services a condition to 
the continuance of the tenure. But in such a case, either the continued 
performance of the service would be the whole motive to, and consideration for, 
the grant, or the instrument would, by express words, declare that, the service 
ceasing, the tenure should [ 569 ] determine." And no such conditions being 
proved, Their Lordships said Hence the grant may be said to have been 
made pro servttns impensis ei partly as a reward for past, 

partly as an inducement for future services." Whether the grant in this 
case was of this nature or of the other, it was a rent-free grant all the 
same; and in calling it “rent-free" I am only using the expression as 
employed by the Lords of the Privy Council in the case just referred to. And 
this being so, the incidents of the tenure as to resumption or assessment of 
rent would be governed by s. 30 of the Bent Act and ss. 79-84 of the 
Revenue Act, being matters which lie beyond the jurisdiction of the Civil 
Court, Whether the defendant Nasiba had, under those provisions, acquired 
a proprietary title under cl. {d) of s. 30 of the Rent Act, or under s, 82 
of the Revenue Act, is a question which, for want of jurisdiction of the Civil 
Court, I am not called upon to determine in this case. For it is admitted 
that such rights as Nasiba had have been sold by him to Waris Ali, appel- 
lant, under the sale-deed of the 26th May 1883. and the latter therefore 
stands in the shoes of the former, for purposes either of resumption or of 
assessment of rent. Nor do I, under this view, feel myself called upon to decide 
the question of res judicata, or to enter into the merits of the case, and the 
only ground upon which I base my judgment is the want of jurisdiction of the 
Civil Court. For these reasons, I regret I am unable to concur with my learned 
brother OIjDFIELD in the conclusions at which he has arrived, and I would 
decree this appeal, and, setting aside the decrees of both the lower Courts, 
dismiss the suit with costs in all the Courts. ' 
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Th^ 24th July, 1886. 

Present: 

Mr. Justice Straight, Oppg. Chief Justice, and 
Mr. Justice Tyrrell. 

Defendant 

versus 

Ramjia wan Ham Plaintiff. 

- • 

hease — Jstimrari 'Qatta — Hereditary title — Coustruetion of patta. 

In. an instrument described as a perpetual lease {patta istimrari) the lessor covonantocl 
as follows : “ So long as the rout is paid, I shall hive no power to resume the land. The 
lessees shall have no power to sell the land in any way. E have, therefore oxecut- 
ed«1bhose few words by way of a perpetual loasc, that it [570] may be used when 
needed.” Upon the death of one of the lessees, his heir, who was m possession of the land 
which formed the subject of the lease, claimed to bo the lessee of a moiety thereof on the 
ground that the lease was one creating a heritable mtere.st. The claim was allowed by the 
settlement officer, and the lessor thereupon brought a suit to have it declared that he was 
entitled to eject the defendant, under s. 86 of the N.-W.P. Rent Act (XII of 1881), as being 
a tenant-at- will, and to sot aside the settlement officcr^s order. 

Held that the mere use of the word istimrari in tho instrument did not ex vi termini 
make that instrument such as to create an estate of inheritance in tho lessee ; that the words 
“ .so long as tho rent is paid I shall have no power to resume the land” did not show any 
meaning or intention that tho lease was to be in perpetuity ; and that the defendant (even 
should ho be the legal heir and representative of one of tho lessees) could not resist the plain- 
tiff’s claim. Tulshi Pershad Singh, v. Ramnaraxn Singh, I. L. R.. 12 Cal.. 117, followed. 
Lahhu Kowar v, Harikrishna Smgh, 3 B. L. R , 226, dissented from. 

The plaintiff in this case, on the 24th July 1873, gave two persons called 
Jag Lai and Har Prasad a lease of certain land, the terras of which were 
as follows : — 

“I, Earajiawan, ^ do hereby declare as follows. — 1 have given a 

perpetual lease {patta isHmrai't) of 24 bighas of land, bearing numbers as 
given below, situated in mauza Raghunabhpur, otherwise called Bilauripur, 
pargana Shadiabad, on a rent of Rs. 48 a year, at the rate of Rs. 2 per big ha, 
besides the acreage and the patwari's fee, to Jag Lai, Jatf, and Har Prasad, 
Jati, residents of Raghunathpur, in equal shares, and do hereby stipulate and 
covenant in writing that they may get into possession and cultivate the land 
from 1281 fasli, and pay me its rent every year, and at due instalments, and 
obtain receipts bearing rny signature. They should never make a default. In 
case of the rent falling in arrears, I shall have the power to oust them without 
the assistance of the Court. They shall not make an objection on the score of 
weather contingencies, or of any act of the Sovereign, and pay the rent without 
any objection^ So long as the rent is paid, I shall have no power to resume 
the lanct The lessees shall have no power to sell the lands in any way. I have, 
therefore, executed those few words by way of a j)erp 0 tual lease, that it may be 
used when needed.'' 

The lessees being dead, the defendant, who was in possession of the land, 
olaimedi as heir to Har Prasad, to be the lessee of a [871] moiety of the land 

♦ Second Apueal No. 1215 of 1886, from a decree of Pandit Kashi Nath, Additional 
Subordinate Judge of Qhazipur, datel the 22nd May 1885, reversing a docreo of Maulvi 
Syed Muhammad Ashgar Ali, Munaif of Baidpur, dated the 17th January 1886. 
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under the lease, asserting that the lease was one creating a heritable*interest. 
This claim was allowed by the settlement officer, and the plaintiff accordingly 
brought this suit to have it declared that he was entitled to issue ar notice of 
ejectment to the defendant, under the provisions of s. 36 of the N.-W. P* Renib 
Act (XII of 1881), as being a tenant-at-will, and to set aside the settlement 
officer’s order. 

o c * « 

The Court of First Instance dismissed the suit for reasons which it is 'hot 
necessary to mention. On appeal by the plaintiff the Lower Appellate Court 
held, on the construction of the lease, that it did not create a heritable interest, 
but a life interest only, and decreed the claim. The defendant appealed to the 
High Court. 

Mr. Amir-ud din and Lala Lalta Prasad^ for the Appellant. 

Mr. Howell and Munshi Sukh Bam, for the Respondent. 

Straight, Offg. C.J . — I think this appeal fails. The Subordinate Judge, 
having regard to the language of the lease of the 24th July 1873, was of 
opinion that its proper interpretation was that it was not, as alleged by the 
defendant-appellant, a lease in perpetuity, or one that created any heritable 
interest. Now no doubt the word “ istimrari ” is used in several places in this 
document, and it was contended by the learned counsel for the appellant that 
the use of this word was sufficient of itself to show that what the parties in- 
tended was, that the lease should continue binding, not only so long as the 
fixed rent was paid, and that the interest granted by the plaintiff was not a 
mere life but a heritable interest. He supported' this contention by referring 
us to the case of Lakhu Koivar v. Harikrishna Singh, 3 B. L. R. 226, ^'nd no 
doubt if that authority is correct in law, it favours his view. But our atten- 
tion has been called by the learned pleader for the plaintiff-respondent to a 
ruling of their Lordships of the Privy Council in the case of Tuisht Pershad 
Singh v. Bamnarain Singh, I, L. R., 12 Cal., 117, which appears to be directly 
apposite to the present case. Their Lordships here remark that the words 
istimrari and muqarrari in a patta do not, per se, convey an estate of inheritance, 
but they do not accept the decisions as establishing that such an estate cannot be 
created without theaddition of theobherwordsthatarementionedC^fta/a^awdan" 
[872] or naslanhad naslaiP'), as the Judges do not seem to have had in their 
minds that the other terms of the instrument, the circumstances under which 
it was made, or the subsequent conduct of the parties might show the inten- 
tion with sufficient certaipty to enable the Courts to pronounce that the grant 
was perpetual.” Now as I understand these observations of their Lordships, 
the mere use of the word istimrari in the instrument with which we are deal; 
ing, does not ex vi termini make that instrument such as to create an estate of 
inheritance in the lessee. Their Lordships, as 1 understand them, also say 
that the words " from generation to generation,” “ naslan had naslan,** must 
not necessarily be inserted in an instrument of lease in order to constitute a 
grant in perpetuity, and that the word istimrari, accompanied by other words 
and illustrated by the subsequent conduct of the parties, and in ayeting upon the 
instrument, may show that an estate of inheritance was intended. The learned 
counsel urges that the words used in the lease before us, namely, “ so lohg as 
the rent is paid I shall have no power to resume the land,” fire sufficient 
to show that the lease was one in perpetuity ; but I confess that those words 
do not convey to my mind any such meaning or intention. Hkd the lease 
been clearly expressed as one for the life of the lessee, or for the joint lives of 
two lessees, or have been a lease for five or ten years, thofee words might 
equally as well have been used. 


lOH : ; 
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, 1 otonoti, therefore, bold that the construction put upon the lease by the 
Lower Appellate Court is erroneous. Its decision that the defendant-appeiiant 
(even should he be, as he claims to be, the legal heir and representative of one 
of the lessees ) is not a person who can resist the plaintiff’s claim, is correct, 
and its finding appears»to me to be quite in accord with the terms of the docu- 
ment and the facts of the case as evidencing the intention of the parties. The 
apjjfeal tlfferefbre fails, and must be dismissed with costs. 

Tyrrell, J. — I am entirely of the same opinion.^ 

• Appeal dismissed. 


iTotes. 

[ Soo also (1903) 8 O.C., 61.J 


[673] The SOth July, lHb6. 

Present : 

Mr. Justice Oldfield and Mr. Justice Mahmood. 

Nur-ul-Hasan Judgment-debtor 

versus 

Muhammad Hasan and others Decree-holders/' 

Execution of decree — Limitation — Act XV of 1877 {Limitation Act), sch. li. 

No, 179 (2), 

Art. 179, cl. (‘2) of the IjitnitMtiori Act (XV of 1877) must be construed as intended to 
apply without any exceptions to decrees from which an appeal has been lodged by any of 
the parties to the original proceedings, and should certainly be applied lo cases where the 
whole decree was imperilled by the appeal. 

A suit for pre-craption was decreed against the vendors, the purehasei', and another set 
of pre-eraptors, in March 1882. The laHt-meiitionod defendants alone appealed, and their 
appeal was dismissed in May 1882, In May 1885. the decree-holde.'a applied for execution 
of the decree. The application was objected to bv the purchaser as barred by limitation, 
having boon filed more than throe years from the passing of the decree, and it was contended 
that art. 179, cl. (2), did not apply to the case, inasmuch as the purchaser did not appeal 
#rom the original decree. 

Held that art. 179, cl. (2), of the Limitation Act was applicable, and that the applica- 
tion, being made, within three years from the date of the appellate Court’s decree, was not 
barred by limitation. 

Hur Proshaud Roy v . Enayet Hossein, 2 (3al. L. Rep, 471, and Sangram Singh v. Biijharat 
Singh, I. L. R., 4 All. 36, distinguished. Mullick Ahmed Zummn v. Mahomed Syed 
I. L, R., 6 Cal. T94, and Ram Lai v, Jagannath, Weekly Notes, 1884 p. 138, relied on. 

The* decree-holders in this case, Muhammad Hasan and Miyan Muhammad, 
having brought a suit to enforce the right of pre-emption in respect of the sale 
of certain pl*operty, two persons named Amir Chand and Khurshed Husain 
brought a *8uit claiming a similar right in respect of the same sale. These 

* Second Appeal No, 62 of 1886, from an order of T. Benson, Esq., District Judge of 
SabaranpuT, daf^d the 2nd April 1886, reversing an order of Maulvi Tajammul Husain, 
Munsif of Shamli, dated the 27th June 1885. 
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persons were added as defendants in the suit of Muhanimad Hasan an^d Mlyan 
Muhammad. On the 7th March 1882, Muhammad Hasan and Miyan 
Muhammad obtained a decree in respect of a moiety of the property in‘di8pute 
against the vendors, the purchaser, and Amir Chand and Khurshed Husain,* 
the rival claimants to the right of pre-emption. The vendors and the purchaser 
did not appeal from this decree, but the rival claimants to the right of pre- 
emption, Amir Chand and Khurshed Husain, did, and the decide df the 7.,tlf 
March 1882, was affirmed by the Court of first appeal on the 12th [574] May 
1882. Amir Chand and Khurshed Husain then preferred a second appeal to 
the High Court, but the appeal was dismissed and the decree of tlie Court of 
first appeal affirmed. 

On the 12fch May 1885, Muhammad Hasan and Miyan Muhammad, 
decree- holders, applied for delivery of possession in execution of decree. This 
application was objected to by the purchaser judgment-debtor, Nur-ul-Hasan, 
on the ground that it was barred by limitation. He contended that it should 
have been made, so far as he was concerned, within three years from the date 
of the orginal decree, the 7th March 1882, from which ho had not appealed, 
and that not having been so made, it was made beyond time. 

This contention the Court of First Instance allowed, and dismissed the 
application. Cn appeal by the decree- holders the Lower Appellate Court held 
that limitation began to run from the date of the High Court’s decree, and the 
application having been made within three years from that date was within 
time, and directed that execution should issue. 

The judgment-debtor appealed to the High Court, again contending that 
limitation should be computed from the date of the original decree. 

Mr. Amir-ud‘din and Munshi Hanumcm Prasad^ for the Appellant. 

Pandit Ajadhia Nath, for the Respondents. 

Oldfield, J. — The matter in this appeal relates bo the execution of a 
decree obtained for a right of pre-emption. It appears there were two sets of 
pre-emptorsr The first sot are respondents before us. They brought a suit 
against the vendors, the vendee (who is the appellant before us), and the otlier 
set of pre-emptors, and obtained a decree for a moiety of the property. This 
decree is dated the 7bh March 1882. Out of the defendants, the second 
set of pre-emptors alone appealed, and their appeal was dismissed on the 
12th May 1882. The decree- holders (respondents) applied to execute their 
decree on the 12bh May 1885, and this application, being objected to by the 
purchaser, the appe3llant before us, was disallowed by the Munsif, but on appeal 
to the Lower Appellate Court the Munsif’s order was reversed, and execution 
granted against Nur-ul-Hasan, the purchaser of the property. Jle has now 
[8783 preferred this appeal on the ground that the application for execution is* 
barred, having been filed more than three years after the passing of the decree. 
In my opinion the appeal fails, because art. 179, ol. (2), being the limitation 
law applicable, the time should run from the date of the decree of the appel- 
late Court. It is contended that that law is inapplicable because the appellant 
did not appeal from the original decree ; and so far as he is oqncerned, the 
respondents ought to have executed the decree irrespectively of the fact ^.hat an , 
appeal had been preferred by some of the defendants. On this point certain- 
decisions have been brought to our notice.— Hur Proshaud Boy v, Eiiayei 
Hossein, 2 Cal., L. Rep., 471 ; Sangram Singh v. Btiiharat Shigh^ h L. 
B., 4 All., 36. I think those cases are distinguishable from the present 
ease : as in this case, although only one set of defendants appealed against 
the original c|eoroa, the grounds of such appeal imperilled the •rights of the 
pia^titfs-respondents which they had obtained by aSdecree against all the 
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defendSnts. Had the appeal of the second set of pre-eniptors sudceeded, the 
property decreed to the respondents would have passed away from them, and 
there wwuld have been no decree for them to execute against the present 
‘ appellant. I think this circumstance marks the distinction between the present 
case and the cases cited ; but for my own part I think the terms of art 179, cl. 
(2), are so clear and distinct that they scarcely admit of any such distinction 
*h(iing dVavs^. Under that law the period for the execution of a decree will 
begin to run, where there has been an appeal, from the date of the final decree 
• or order of the Appellate Court. It contains nothing as to whether the appeal 
shall have "been made by all thp parties, or by one, or how far the Appellate 
Court’s order may or may' not j^ffect the rights of parties, who have not 
appealed. It seems to me to give a plain and clear rule that in all cases where 
there has been an appeal, the dat(3 of the final decision of the Appellate Court 
shall be the date from which the time for execution will begin to run. In 
support of the view I am taking, that in the present case limitation should 
run from the date of the Appellate Court’s decree, T may refer to Mulltck 
Ahmed Zumma v. Mahomed Syed, I. L. R., 6 Cal., 194, and Bam Lai v. 
Jaganuath, Weekly Notes, 1884, p. 139. 

I would dismiss the appeal with costs. 

[876] Mahmood, J.— 1 have arrived at exactly the same conclusion as my 
learned brother, but 1 wish to say that the ground of distinction which he has 
drawn between the present case and those referred to is, to my mind, very 
clear. The present case is not necessarily inconsistent with what was ruled 
there. In the 2nd clause of art. 179 there are no words limiting or qualifying 
the application of those words to decrees in which only one or more of the 
partfes have appealed ; tlie clause as framed must be looked upon as intended to 
apply, witfioub anv exceptions, to decrees from which an appeal has been lodged 
by any of the parties to the original proceedings , and I should say the clause 
should certainly be applied to cases such as the present, where the whole 
decree was imperilled by the appeal. 

I think the decree- liolders in this case might, as a consequence of the 
appeal by the rival pre-emptors, claim, by analogy, the same footing with refer- 
ence to limitation for executing their decree as a decree-holder who has taken 
a step in aid of execution, which is another ground for extending the time for 
execution, as provided in the 4th clause of the same article. This I mention 
only by way of analogy, and regarding it as such, I think it was suflicient to 
justify the decree- holders not applying for execution before the appeal was 
decided. 

Under these circumstances the application for execution is within time, 
•and r agree with mv learned brother’s order dismissing this appeal with costs. 

Appeal dismissed. 


NOTES. 

[ This case was not followed m (1889) 12 Mad., 479 (where the reason ih stated at p. 
480) and (188P) 18 All., 1 P. B., in which the dissenting Judges alone preferred to follow 
this ruli^ig. 

Bee (1896) 22 Bom., 500 ;.(1903) 33 Bom., 39 ; (1906) 30 Mad., 1 ; (1914) 22 I.C., 685 
(Cab) ; (1907^ P.B.. 82. J 
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FULL BENCH. 

The 2nd Aiigust, 1886. 

Present ; 

Mr. Justice Straight, Opfg. Chjef Justice, Mr. Justice .Olpfieed,, 
Mr. Justice Mahmood, and Mr. Justice Tyrrell. 


JaduBai and another Defendants 

versus 

Kanizak Husain and others Plaintiffs.^ 


Hearing of smt — Trial — Death or removal of Judge during suit — Procedure to 
he followed by new Judge — Poiver ofnciv Judge to deal with evidence taken 
by his predecessor — Civil Procedure Code^ s. 191. i. 

The trial of a .‘suit before a Subordinate Judge was completed except for argument and 
]udgaient and a date was fixed for hearing argument. At this [677) point a new 
Subordinate Judge was appointed, and he passed an order directing a further adjournment 
and fixing a particular date for disposal of the case. After some further adjournments, the 
Subordinate Judge delivered judgment, having heard argument on both sides upon the evidence 
taken by his predecessor. The District Judge having on appeal uphold the Subordinate 
Judge's decision, a second appeal was preferred to the High Court, and an objection was 
raised on the appellant’s behalf that the proceedings taken before the Subordinate Judge 
were void, and be could not be said to have tried the case, inasmuch as no evidencti was 
taken before him, and hia judgment was based solely on evidence recorded by his predecessor. 
No objection of this kind was taken in cither of the Courts below. 

Held by the Full Bench that with reference to the grounds of appeal, and under the 
circumstances of the case, the oftioer who passed the decree in the Court of First Instance 
had jurisdiction to deal with and determine the suit in the mode in which he did. Jagram 
Das V. Narain Lai, 1. L. R., 7 AIL, 857, and Afeal-vn-nissa Begavi v. Al AH, ante, p. 36, 
disenased. 

Ver STRAIGHT, Ofig. C. J., that as no objection was raised before the Subordinate Judge 
to his taking up and dealing with the case in the mode in which he did, but the evidence 
was discussed and critic sed on both sides, there had been a waiver on the part of the 
appellant in reference to the action of the Subordinate Judge of which he now sought to 
complain . 

Per Oldfield, J., that where a Judge takes up atrial begun by another, although 
the law permits him to deal with the evidence taken by his predecessor ^ if he himself . 
had taken it down, he must deal with it judicially, and try the cause as though it had * 
come before him in the first instance, and there must be a bearing of the entire case before 
himself ; and iu every case 'it has to be seen whether, as a matter of fact, there has been a 
real trial and hearing of the entire case by the Judge, and it the avidence previously taken 
was not judicially dealt with, counsel heard upon it, and the entire case fully heard and 
tried, there has been no trial in the legal sense of the word, and the proceedings must be set 
aside. Jagram Das v. Narain hal, I. L. R., 7 AIL, 857, and Afzal-un-nissa Begam v.^Al Ali, 
ante, p. 35, followed. r 

Per Mahmood, J., that although it ib true that “ a trial must be one, and must be held 
before one Court only,” the identity of the Court is not altered by a new Judge being appointed 
to preside in such Court ; that when a trial goes on for more than one day, each day constitutes 

* Second Appeal No. 1165 of 1886, from a decree of P. E. Elliot, Esq., District Judge 
of Allahabad, dafted the 18th July 1885, confirming a decree of Babu Ab^nasb Chandar 
Banatji, Subordinate Judge of Allahabad, dated the 24th June 1884, 
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it has gone before him, is aeither abortive nor becomes & ttulJiiiV ; tbflt tbo HBW JUu^B 18 ^Of 
required to fix a day for the entire hearing of the suit before himself, nor is there anything to 
•pj^vent him fft)m taking up a trial which has been partly heard by his predecessor, and to pro - 
ceod with it as if it had been commenced before himself ; that the Code does not recognise such 
' procedure as amounting to separate trials ; that the Judge who succeeds another after a trial 
which' has partly proceeded [5781 before his predecessor is not bound to fix a new day for com- 
mencing the trial de novo, nor should the trial proceed before the new Judge as if the day were the 
first on which the case had ever come on for hearing ; that the evidence recorded by the preced- 
ing Judge, by the mere fact*of being upon the record, is ipso facto evidence in the cause, and 
could, under s. 191 of the Code, be treated by the succeeding Judgo “ as if he himself had taken 
it down or caused it to be made ” ; that when the case comes on for hearing before the new 
Judge, there is no necessity for putting in the depositions of witnesses which, ihough taken 
by bis predecessor, are already upon the record ; that such depositions must be dealt with 
as materials of evidence before the new Judge ; that a judgment and decree upon such 
evidence are neither illegal nor absolute nullities, there being no want of jurisdiction; that 
when such judgment and decree are passed, the Court of first appeal is prohibited by s. 5G4 
of the Code to order a trial de novo, but is bound by s. 565 of the Code to decide the appeal 
upon the evidence on the record ; that where further issues arc directed to be tried, or 
additional evidence is to be taken, the Court of appeal is bound to act according to the pro- 
visions of ss. 666, 668, and 669 of the Code, but cannot order a new trial ; that even when 


there has been an irregularity on the part of the first Court in receiving or rejecting evidence, 
the pfovisions of s. 578 of the Civil Procedure Code and s. 167 ot the Evidence Act prohibit 
the reversal of a decree and the remand of a case for new trial, unless the irregularitv 
affects the merits of the case or the jurisdiction of the Court. 

Jagram Das v. Narain Lai, 1. L. R., 7 All.. R57, and AfzaUiin-7iiHsa Begavi v. Al AH, 
ante, p. 36, dissented from. 

Per Tyrrell, J., that in roforenee to the Eull Bench the only matters which can 
legally be attended to are the cases referred, and it is nob competent for the Full Bench to 
review or pronounce judicial opinions upon the Court’s judgment in cases which have been 
finally decided and not made the subject of reference. Jagram Das v. Narain Lall, I. L. R., 
7 All., 857, and AfeaLun-nissa Begavi v. Al AH, ante, p. 36, followed and explained. 

This was a reference to the Full Bench by Straight, Offg. C.J., and 
MahmoOD, J., of the following question: — “Whether, witli reference to the 
first and second grounds of appeal, and having reference to the circum- 
stances disclosed in the proceedings of the Court of First Instance, that Court, 
or the officer presiding therein who passed the decree, had jurisdiction to deal 
* with and determine the suit in the mode in which he did.” It was further 
stated that the reference was made for the special purpose of considering the 
effect of the judgments of the Court in J&gravi Das v. Narain Lai, I. L. E., 7A11., 
857, and Afzal-nn-niHsa Begamw . Al Ali, ante, p. 35. The first and second grounds 
of appeal mentioned in the question referred to the Full Bench were as follows : — 
“First, becapae there exists a substantial defect in the procedure followed by the 
learned [679] Subordinate Judge who decided this case, which renders the pro- 
ceedings in this case void, inasmuch as no evidence was taken before the learned 
Subordinate Judge who passed the decision referred to, and that officer’s 
judgment ^s based solely on evidence recorded by his predecessor ; second, 
because the learned Subordinate Judge cannot be said to have tried the case.” 


The proceedings in the Court of First Instance and the mode in which the 
judicial officer who passed the decree dealt with and determined the suit, were 
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as follows; — The suit was filed in the Court of Babu Ram Kali Ohaudhri, 
Subordinate Judge of Allahabad, on the 31st March 1883. A written statement 
of defence was filed, issues were framed, witnesses were examined on both 
sides, and various adjournments took place, up to the 3rd March 1884, Upon 
that date the examination of witnesses was concluded, and an order was passed 
by the Subordinate Judge in these terms: — “As this case is complete, it is 
ordered that the 14th March 1884, be fixed for hearing arguments. Pleaders 
to be informed.” At this point Babu Abinash Chandav Banarji succeed- 
ed Babu Ram Kali Ohaudhri as Subordinate Judge of Allahabad. On thelOth 
May 1884, he passed the following order: — “In this case Munshi Ram 
Prasad stated to-day that Lala Raj Bahadur, plaintiff’s pleader, was not pre- 
sent, and as he was fully acquainted with the facts of the case, it could not be 
argued in his aVjsence. Ordered that the case be adjourned to-dav, and that 
the 13th May 1884 ; be fixed for decision.” On the 13th May there was a 
further adjournment to the 16th June, and ultimately, on the ‘24bh June 1884, 
the Subordinate Judge delivered judgment after hearing what he described as 
“very able and lengthy arguments on both sides.” Judgment was in favour 
of the plaintiff, and the defendants appealed to the District Judge of Allahabad, 
who, on the 18th July 1885, affirmed the first Court’s decree. 

No objection appeared to have been raised in the first Court, or taken as 
a ground of appeal before the District Judge, to the course adopted by Babu 
Abinash Chandar Banarji. The defendants preferred a second appeal from tlie 
decision of the District Judge to the High Court, the only grounds which need 
be mentioned being those alreidy set forth. 

[589] Mr W. M. Colvin Babu Divarka Nath Banarji, Munshi Ilannman 
Prasad, Munshi Ram Prasad, and Lala Juaia Prasad, for the Appellants. ^ 

Mr. G. E, A, Ross and Mr. Shivanath Sinha, for the Respondents. 

Straight, Off^. C. J . — In my opinion the question pub by this reference 
must be answered in the affirmative. It is not contested that the learned 
Subordinate Judge has jurisdiction territorially and pecuniarily to try the 
suit, and the single point appears to bo, did he try it, or, in other words, 
did he hold a legal trial ? It is conceded by the appellants’ learned coun- 
sel that no objection was raised before the Subordinate Judge to his taking 
up and dealing with the case in the way that he did ; on the contrary, he 
is admitted to observe correctly in his judgment, where he says — “ I have 
heard very able and lengthy arguments on both sides. The evidence has been 
minutely dissected and criticized, and many probabilities urged upon both 
sides,” It is obvious from this passage that, if there could have been a waiver on 
the part of the appellants in reference to the action of the Subordinate Judge, 
of which they seek now to complain in special appeal, there was such w^aiver. 
In short, their position is this, that having appeared before the Subordinate 
Judge and consented to his doing what he did, and thus taking their chance of 
succeeding on the merits, they are nevertheless now to be allowed to turn round 
and say all that was done was illegally done, and there was no trial at all. I 
presume it would hardly be seriously contended that if aCourt issuq a summons 
to a defendant to appear on a certain date for the mere settlement of^^ssues, 
and the defendant appears on that date and consents to the suit being then 
and there disposed of, and makes bis defence, such defendant can^ afterwards 
be permitted bo object that the summons to him was for settlement of issues 
only, and not for final disposal of the suit. I confess I see no serious distinc- 
tion between such a case and the present, where the Subordinate Judge having 
undoubted juirisdiotion to try the suit, the parties consented to his trying it by 
waiving certain rules of procedure enacted in the interests of suitors 
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pei^^onslly, and not for any public object. I oaunot think that the late learned 
Chief Justice of this Court, in the decisions quoted by the appellants^ 
£881] •learned counsel, ever intended to lay down that, under oiroumstanoee 
such as these, the Subordinate Judge must be held to have acted without 
jurisdiction, and that his proceedings, adopted on consent of parties, werO 
void. If he did, I can only say with the most profound respect that I dissent 
frg'tn such lai view, the inconvenience and hardship of giving effect to which 
would be strikingly illustrated by the particular case out of which the reference 
has arisen. 

For fc6e8e reasons, as staged at the outset of my remarks, I answer the 
reference in the affirmative. 

Oldfield. J • — This reference raises a question in regard to the scope and' 
intent of the provision? of s. 191, Civil Procedure Code, by which, when the 
Judge taking down any evidence or causing any memorandum to he made* 
under Chapter XV dies, or is removed from the Court betore the conclusion 
of the suit, his successor may, if he think fit, deal with such evidence or 
memorandum as if he himself had taken down or caused it to be made. 

The question has already been before this Court in the case of Jagram Das v. 
Naraiii Lal^ I. L. R., 7 All., 857, and AfzaL-un-nissa Begam v. Al Aby antCy 
p. 35, and in the exposition of the law given by Petheram, C. J., relating to 
trial of casOvS when the trial had been begun by one Judge and taken up by 
another, I entirely concur. 

PetHERAM, C. j., observes : — “ His business (that of the Judge taking up 
the trial of a case begun by another) waste try the case according to law ; and 
if he' did not so try it, he had no jurisdiction to try it at all. All that he 
could properly do was to take up the case at the point which it hud reached 
before the commencement of the hearing under Chapter XV of the Code. He 
should have fixed a day for the entire hearing of the suit before himself, and 
in that case the regular course would have been for the plaintiff's counsel to 
have opened his case and proved it by evidence, and for the defendant's coun- 
sel to have followed him. The Subordinate Judge should then have beard 
arguments on both sides, and should finally have decided the case which he had 
himself heard and tried. He might have called in aid the provisions of s. 191, 
Civil Procedure Code, which enacts that a Judge, in the hearing of [582] a 
cause which was partly heard by another, may’* allow the evidence which was 
previously taken to be used before himself. If he had taken that course, the 
trial would have been perfectly regular ; and if, upon the day fixed for the 
hearing, he had first heard the opening statement on behalf of the plaintiff, and 
then allowed the plaintiff to prove his case by putting in the depositions which 
•had been taten before his predecessor, his proceedings would not have been 
open to objection. " And in Afzabun-nissa Begam v. Al Ali^ he observes: — 
“The question then arises : — What was the duty of Mauivi Zain-ul-abdin ? 
I think that when the case was called on before him on the 9th December, he 
ought to have fixed a date for the hearing, that is to say, for the entire hearing 
and trial of the case before himself. He might, at the request of the pleaders, 
have fixed thd same day, the 9th December, and proceeded to try the case at once. 
But,by^the act of fixing a date he would have avoided the danger of making it 
appear possible that he wasdeciding a case which he himself had not heard. Then,, 
when the trime fixed — either the same day, by such an arrangement as I have* 
suggested, or a future date — arrived, the trial would proceed in the ordinary way,, 
as if the day were the first day on which the case had ever come on for hear* 
ing, except th|it the parties should be allowed, by s. 191 of the Civil Procedure 
Code, to prove their allegations in a different way. The Code has provided a 
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mode of avoiding the inconvenience which might arise if the witnessea hsxl ta 
be called twice over, if neither the parties nor the .ludge consider sucK a 
Gourne to be necessary. But no Court can, in my opinion, extend the, opera- 
tion of the Statute so as to enable a new Judge to take up a tr»al wfiich has^ 
been partly heard by his predecessor, and to proceed wit^h it as it it bad be%n 
commenced before himself.’* 

In the above observations I entirely concur. ♦ « ; 

The law permits a Judge taking up a trial begun by another Judge, ta 
deal with the evidence taken by his predecess >r as if he himself had taken it* 
■down; but this permission does not relieve him of the duty of dealing with it 
judicially, of trying the cause as though it jiad come before him in the tir-it in- 
stance. The trial is, in fact, begun de novo before him ; be may deal with the 
♦evidence already taken as if he himself had taken itr but he mu-^t deal with 
[B3i] it judicially by allowing counsel to put in the evidence and liearing argu- 
ment on it. In fact, there must be a hearing of the entire case before himself. 
The proper procedure, and tlie safest, to pursue is no doubt that pointed out 
by Pktheram, C.J. 

In every case, however, we have to see whether, as a matter of fact, there 
has been a real trial, a hearing of the entire case by the Judge; wl^ebher, look- 
ing to what has taken place, the evidence previously taken was judicially dealt 
with, counsel heard upon it, and the entile case fully heard and tried. If this 
has not been done, there has been no trial in the legal sense of the word, and 
the proceedings must be set aside. 

In the case referred to us, I find that the Judge fixed a day for hearing, 
and having heard counsel on the case, delivered judgment. There is no reason 
to suppose that the trial was other than sufficient and proper, and that there 
was not an entire hearing of the cause. 

Mahmood, J — The question refeired to the Full Bench in this case is — 
^‘Whether, with reference to the first and seo)nd grounds of appeal, and 
having regard to the circumslances disclosed in the proceedings of the Court 
of First Instance, that Couit, or the officer presiding tlierein who passed the 
decree, had jurisdiction to deal with and drteimme the suit in the mode in w hich 
he did.” The two grounds of appeal relerrtd to in this question are — “ Fit fit, 
because there exists a subst intial dehct in tfie procedure followed by the 
learned Subord:nate Judge who decided this case, wliich renders the proceed- 
ings in this case void, inasmuch as no evidence was taken before the learned 
Suboidinate Judge who passed the decision referred to, and that officer’s judg- 
ment is based so'ely on evidence recorded by his predecessor ; and secondly, 
because the learned Subordinate Judge cannot be said to have tried the case.” 

Neither of these grounds was taken in the L »wer Appellate Cohrt, and there, 
can be no doubt, as was intimated by the learned counsel for the appellant, that 
these gounds have been taken owing to the practice which hasfpiung ut> in this 
Court, during the last year, in consequence of two rulings ol PethekaM, C.J., 
the late learned Chief Justice of this Couit. The first of these rulings is the 
£ 684 ] case of Jagiam Dasv, Narain Lai, I. L R., 7 All., 857, the eff ect of which 
can be best summarized in tfie words of the liead-note in the report. In that 
case a Subordinate Judge having taken all the evidence in a suit befcVe him, 
and havipg completed the hearing of the suit, except for the arguments of 
counsel on both sides, was removed, and the case came on for hearing before 
his successor. The new Subordinate Judge took up the case from the point 
At which it had been l^ft by his predecessor, and proceeded to judgment and 
decree. It was held that the only power given by the Civil Procedure Code in 
each cases is to allow the evidence taken at the first trial to be used as evidence 
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«.t the^second trial, and not to allow the two hearingn to be linked .together and 
virtually made one ; that the Subordinate Judge should have fixed a d.ty for the 
entira hearing of the suit before himself, and should first have heard the 
openmg statement on belialf of the plaintiff, the evidence produced by both 
sides and the arguments on behalf of both, and then, finally, de ‘ided the case 
whioii he had himselt heard and tried ; that he miglit, in accordance with the 
p]|*ovi8i»nsrf3f 8. 191 of the Civil l^jocedure Code, have allowed tlie depoi-itions 
which had been taken before his predecessor, to be put in ; and that, in neglecting 
to take this course and in deciding the case upon materials which were never 
before hinft, his action was illegal, and the judgment^ and decree were nullities. 
This ruling — to use the wmrds of Petheram, C. J., himself — “ led to some con- 
fusion as to the mode in which cas^s of this kind shouliJ be denlt with ; " and 
the learned Chief Justice m a later ruling —.J/sal-un-/j/ssa Begnvi v. Al AH, 
cnte^ p. 35 — took opportunity to point out what appeared to him the course 
which should have been adopted in that case, which he regarded as a fair 
illustration of what commonly happens.” The head-note of the report in that 
case summarizes the effect of the ruling, and it appears that what happened 
in that case was, that a Subordinate Judge, having taken all the evidence in 
a suit before him, adjourned the case to a futine date for disposal. Upon the 
date fixed a iurther adj<'urnment was made. The Subordinate Judge, at tliis stage 
of the proceedings, was removed, and a new Subordinate Judge was nppointed. 
It was held by Mie learned Chief Justice that the tri d, so far as it had gone 
[585] before the first Suhordinate Judge, was abortive, and, as a trial, became 
a nulliiy ; and it was alfso held that the duly of tlie second Sub rdinate Jucige, 
when the case was called on before him, was to fix a date lor the entire hear- 
ing ^and trial of the case befoie himseil ; tliab he noighb, at the request ol the 
pleaders, have fixed tlie same day upon which the case was called on, and 
proceeded to try it at once ; and that the trial should then have proceed* d in 
the ordinnry way, except that the parties would be allowed, under s. 191 of 
the Civil Procedure Code, to prove their allegations in a different manner. 

These two rulings constitute the exposition of the law upon w^hich 
Mr. Coivtn has relied, and it wi 1 be my duty to consider the ratio decfdendi upon 
which these two rulings pmceed. But ihe learned counsel has also relied upon 
ceriain nnreporte I cases which were submitted at the hearing. One is the 
case of Mulik Fakir Dakhsh v. Chaiikarja hakhsk Singh — (F. A. No. 88 of 1884, 
deciiled on the 7th July 18S5) —in which PiiTHiiiRAM, C. T., made certain obser- 
vations, which may be quoted here as affonling indications of the view which 
he entertained: — It appears to bo a general opinion in tfiis country that it 
is in the power of a new Suhordinate Judge to take up a case which has been 
partly heanf by his predecessor, and to continue the same trial ; nnd so in this 
case the parties appear to have given a sort of consent to the adoption of ihis 
course. But I am of opinion that this view of the law is wrong. A trial 
must he one, and roust be held before one Court only. There are provisions 
which enable evidence taken by one Judge to he put in and used as evidence 
by his successor; but there is nothing to authorize a Judge to take up a case 
which has •been partly heard before his predecessor, and to continue it from 
the pifint at which his predecessor left off. He could only allow the evidence 
previously taken to he used as evidence under s. 191 of the Civil Procedure 
Code, in case wholly tried by himself. 1 have already fully explained my 
views on this subject in the case of Jagram Das v. Narain Lai ; and for the 
reasons which I there stated, 1 am of opinion that this trial must be treated 
as a nullity, that therefore all proceedings subsequent to fixing the issues must 
be set aside. *and that the Subordinate Judge must reinstate the case upon bis 
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file, anti try it according to law.*’ The next Ed86j unreported case which has 
been cited is Sah Kirpa Dayal v. Musammnt Ham Kishcyri— (F. A. No. 108 of 

1884, decided on 3rd November 1885) — to which Petheram, C.J., was again a 
party, and in which the ruling in the case of Jagram Das was again followed^ 
with the result of annulling all the proceedings, and dirpcting a fresh trial of 
that case and also of anotfier connected case ** according to law.” Again, another 
unreported case is Musammat Jasodha Kuar v, Lai Iskri Prasad Narain tUmih 
— (P. A. No. 127 of 1884, decided on 3rd February 1886) — in which the rulirfg 
in AfzaUumnissa Begam's Case w^as simply followed, and the whole trial was 
declared to be bad in law, and the proceedings being annulled, the case was 
remanded to the Court below, to be placed on the register of original suits and 
disposed of ** according to law.” The saiUe was the view followed in another 
unreported case — Shaikh Ghulam Imam v. Shaikh J ajar Ah ^ (S. A. No. 980 of 

1885, decided on 26th March 1886) — and this is the last of the unreported cases 
which have been cited by Mr. Colvin as having regulated the practice of this 
Court since the two rulings of Petheram, C.J., which have been reported 
and already referred to. 

As there has been much difference of opinion as to the exact meaning and 
effect of these rulings, I think it is necessary to analyze the various steps of 
reasoning upon which the judgments of PETHERAM, C. J , seem to proceed 
according to my interpretation. The various points which indicate the line of 
His Lordship’s argument are: — 

(1) . — “ A trial must be one, and must be held before one Court only.” 

(2) . — When a suit is tried the “ original date would be the date of 
hearing, and all subsequent dates would be those of adjournments so that 
where a trial goes on for more than one day, every hearing after the original 
date “ would be a proceeding held by adjournment in the trial heard on the 
original date.'* 

(3) . — “ There is nothing to authorize a Judge to take up a case which has 
been partly heard before his predecessor, and to continue it from the point at 
which his predecessor left off.” 

[887] (4). — Where the Judge who had partly heard a case died or was 
removed. “ the trial, so far as it had gone before him, was abortive, and, as a 
trial, became a nullity, because the person conducting it had ceased to be a 
Judge, and could not give judgment in a trial heard before him.” 

(5) , — The new Judge must, therefore, “ fix a day for the entire hearing of 
the suit before himself,” and must “ re-hear it from beginning to end ; ” for tha 
law does not “ enable a new Judge to take up a trial which has been partly 
beard by his pr^ 3 dece 8 Sor, and to proceed with it as if it had been commenced 
before himself.” 

(6) . — There would thus be two separate trials and two different hearings 
of the cause; and “ the law nowhere says that the two hearings may be linked 
together and virtually made one.” 

(7) . — Every succeeding Judge, who is appointed before the conclusion of 
the trial, must therefore fix a new day for commencing the trial de novo, and 
when the time arrived “the trial would proceed in the ordinary way, ai|if tha 
day were the first on which the case had ever come on for hearing.” ^ 

(8) . — The evidence taken by the preceding Judge would not, by the mere 
fact of being upon the record, be evidence in such new trial, nor could it be 
dealt with as material upon which a judgment might proceed. 

(9) .— Butin the trial before the new Judge “ the parties would be allowed, 
by s. 191 of the Civil Procedure Code, to prove their allegations in a different,. 
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that is, “by putting in the depositions which had been taken before 
his predecessor.” 

(10). — But if the depositions are not so “ put in,” that is, proved as 
eyidence in the new trial, the Judge using them would be deciding “a case 
upon materials which are not before him,” because such Judge had not “ taken 
the evidence ” himself. 

^ (li). — The former trial having already become a nullity, and the evidence 

taken therein not being puj in as evidence in the new trial, the judgment and 
decree whjch may proceed upon such evidence would be “ absolute nullities 
because a Judge who, in trying- a case, adopts such a procedure “ had no juris- 
diction to try it at all,” 

[888] (12), — And when such judgment or decree is passed, the appellate 
Court, regarding the w^hole proceedings in the case as nullities, should set 
them aside and remand the case for a new trial. 

These seem to me to be the various points laid down in the rulings to 
which I have referred, so far as I can understand them, and I have stated each 
proposition, as closely as I could, in the words of Petheram, C.J. 

In this state of things it is important, for realizing the full bearing and 
etfect of these cases, to observe that all of them, whether reported or unreport- 
ed (with the exception of that last mentioned), were more or less heavy first 
appeals involving complicated questions of fact and troublesome questions of 
law ; and also that in none of those cases did the appellant object in the Court 
of First Instance to the course which that Court adopted, nor did he complain 
of the course in his grounds of appeal by taking the point upon which this 
Coiirt set aside all the proceedings of the Court below and ordered trials dt 
novo. Indeed, in the case of Malik Fakir Bakhsh — to use the words of 
Pethkram, C. J. — “the parties appear to have given a sort of consent to the 
adoption of this course” — the very course wliich the learned Chief Justice declar- 
ed, apparently, suo motu, to be so null and void in law as to render the whole trial 
a nullity, and to necessitate the case being remanded to the first Court to begin 
the trial anew\ The reason why 1 mention this circumstance is, lhatitisonly 
in very exceptional cases that this Court, ever since I have had the honour of 
being associated with it, either as a member of the Bar or as a temporary 
Judge, allows parties appellants to obtain reversals of the decrees of the Courts 
below upon grounds not taken either as objections in the Court below or as 
grounds in the memorandum of appeal. And it is only in equally exceptional 
cases that this Court exercises the power which, as a Court of appeal, it 
undoubtedly possesses, of basing its judgment upon grounds which the parties 
do not urge, and which do not form part of the ratio decidendi upon which the 
judgment of the Court below proceeds. Further, this Court, so far as I am aware, 
has been accustomed, till the new practice introduced by Petheram, C.J., 
during the [589] last year, to bear in mind the enormous delay and expense 
which fresh trials involve, and the usual course has been to abide by the express 
mandate of the Legislature as contained in s. 564 of the Civil Procedure 
Code, which prohibits the remand of cases for second decision, except under 
conditions tovered by s. 562 of the Code. 

• the policy of the law, as apparent from these sections, is obvious. Delay 
in the disposal of litigation and the expense to the parties, are considerations 
which ther Legislature has not ignored, and the appellate Court, at least in first 
appeals, is invested with authority, under s. 566 of the Code, to remand issues 
for trial, if those issues have never been duly framed or tried ; and s. 568 
empowers tibe Court of Appeal to take further evidence itself, or to order such 
further evidence to be taken by the lower Court when necessary. It is only 
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wh m fche ef roneous view of the lower Court upon a preliminary pokit haa 
prevented it from taking the evidence in the case, within the meaning of 
8. 5S2 of the Cide, or where there is want of jurisdiction or absolute illegality, 
fcha - trials de nooo are ordered, and it must therefore be taken that in the heavy • 
5r4t appeals abov'e referred to, in which such fresh trials were directed, the only 
raito could hive bien that the proceedings of the firvSt Court in those casee 
were taken without jurisdiction and amounted to absolute nullity, r • # 

Now, in the case of Jagram Das, what happened was, that Maulvi Sami- 
ul-la Khan was the presidirg Judge of the Court in which the suit insti- 
tuted, and a day was fixed for hearing of the case. Then, to use the language of 
PeTHERAM, C.J., ** the plaintiff's counsel opened his case, and called witnesses 
to prove it, who were cross-examined hy counsel for the defendant. After 
this the defendant's counsel called his witnesses, and they were cross-examined 
by the other side. All that remained was for the plaintiff’s counsel to sum up 
and for the defendant's counsel to reply. At this point Maulvi Sami-ul-la Khan 
was sent on a special mission to Egypt and another Subordinate Judge, name4 
Rai Oheda Lil, was appointed to officiate in his place, and the present case 
came before him among others which were pending in his Court." Under this 
state of things the learned Chief Justice, referring to the new Subordinate r590] 
Judge, went on to sav : — “His business was to try the case according to law ; 
and if he did not so try it. he had x\o jurisdictioji to try it at all." 1 am bound 
to hold that the learned Chief Justice, in using the word '' jurudiction*' duly 
realized the meaning of that expression as a term of law as distinguished from 
irregnlarity'* another term of law. Then the learned Chief Justice went on 
to sav, with refv^rence to the new Subordinate Judge : — “All that be could 
proi)erly do was to take up the case at the point which it had reached before the 
commencement of the hearing, under Chapter XV, of the Code. He should 
have fixed a day for the entire hearing of the suit before himself, and, in that 
case, the regular course would have been for tfie plaintiff’s counsel to have 
opened his case and proved it by evidence, and for the defendant’s counsel to 
have followed him. The Subordinate Judge should then have heard arguments 
on both sides, and should finally have decided the case which he had himself 
beard and tried. He might have called in aid the provisions of s. 191 of the 
Civil Procedure Code, which enacts that a Judge, in the hearing of a cause which 
was partly heard by another, may allow the evidence wiiich was previously 
taken to he used before himself. If he had taken that course, the trial would 
have h«en perfectly regular ; and if, upon the day fixed for the hearing, he had 
first heard the opening statement on behalf of the plaintiff and then allowed 
the plaintiff to prove his case by putting in the depositions which had been taken 
before his predecessor, his proceedings would not have been open to objection. 
But he did nothing of the kind. He fixed no date for tlie hearing of the case 
as for a neAV trial ; but he practically arranged that it should be heard from 
the point at which his predecessor left off . In my opinion this was an abso^ 
lutely illegol course, and one w^hich cannot he justified by any system of law, 
and certainly not by the Civil Procedure Code." 

Now, with profound respect for the eminent legal authority from whom 
these observations emanate, I cannot help feeling that they proceed uponisorpe 
misapprehension of the procedure of the Courts of First Instance in the Mufas- 
sal ; and that the procedure taken by the Subordinate Judge, which was 
characterized by the learned Chief Justice as “one which cannot be justified 
by anv system of law," was scarcely liable to such condemnation. * 

[891] I think in dealing with a question of this kind it is ipsportant to 
consider first principles, and they are nowhere discussed better than in a whole 
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chapter in tho Rationale of Judicial Eoidence, specially applied in E^tglisk 
Practice^'* by Jeremy Bentham, who has been justly called the father of Bnplish 
jurispBudenee, and upon whose writings are undoubtedly based the modern 
•doctrines of judicial evidence and trials, not only in England, hut in the 
neighbouring eountriQs of Europe. The chapter is the VlTth of Book HI in 
that celebrated work, and in dealing with the qufstion whether the evidence 
•should 4)0 collected by the same person by whom the decision is to be pro- 
nounced. shows the pro.s* and cons of the matter, leaving the result, on the whole, 

. to be that delay and expenserin the disposal of litigation is a worse evil than that 
of having fudgments pronounced by persons who have not themselves taken the 
whole oral evidence in the case" But it is almost unnecessary to refer to such 
an eminent authority who deals witli first principles of jurisprudence, because 
PethkRaM, C. J., might.have been referred to a Full Bench ruling of the Bombay 
High Court, in which the judgment of CouCH, C.J., now one of the Lords ol the 
Privy Council, was concurred in by the rest of the Court, and in which that 
learned Chief Justice expressed the view' that there is ‘‘no rule of jurisprudence 
i^hich requires that the evidence in the suit shall be taken by the Judge who 
pronounces the judgment, and the practice in many Court? being, as is well 
known, to the contrary *’ This was said in the case of Nnranhhai Vrijhhukan- 
das V. Naroshankar Chaadroshankar, 4 Bom. H. C. Rep., A. C. J., 98, to which 
I shall have to refer again in the course of this judgment. 

I make these observations with all the respect which is due to one who, 
till lately, occupied the position of Chief Justice of this Court ; and I make 
them because the rest of the judgment in the ruling which I am now' considering 
uses expressions whi(;h, 1 humbly think, are not clearly intell gihle to tlie 
Muffisaal Courts of this countrvi and which, speaking for myself, I can but 
faintly understand from the little that I may claim to know of English technical 
law. Tlie learned Chief Justice said in his judgment that “ the law nowhere 
says that the two hearings mav be linked together and virtually made one.'* 
I frankly confess I find it [592] difficult to understand what this sentence 
exactly means; fori am unable to’ realize that when there arc two hearings 
what the hnk between them can be. The only way in which T can respect- 
fully render this intelligible to myself, is to say that the learned Chief Justice, 
in delivering that judgment, was thinking of those technicalities of special 
pleading in English Common Law procedure which no longer find favour, even 
in theCc'urts of Justice in England, at least since Lord SklbouNE’S Judicature 
Acts, amalgamating the jurisdiction of Courts of Equity with those of Conm.on 
Law, were passed. The learned Chief Justice probably had in his mind trials 
by jury in civil cases — trials which have a historical origin ( f their own in 
England, aq^ the principles of wJiich on such points are wholly inapplicable to 
* the administration of justice in British India. In cases of trials by jury, it is 
of course important that the whole evidence upon which the parties rely should 
be produced before the jury which has to deal with it, and it is only in this 
sense that I can understand what the learned Chief Justice meant when he 
referred to two hearings being “linked together and virtually made one.” And 
I may respectfully and frankly say that in no other sense is the plirase intelli- 
gible Jo me.* Yet that phrase is the turning point of the whole effect of the 
ruling; for it was upon that ground that the learned Chief Justice declared 
himself to he of opinion that the judgment and decree in that case were “ absolute 
'which opinion constituted the reasons for trial de noco. 

But the learned Chief Justice went further, and in delivering his judgment* 
gave expression to views as to sound poliev in such matters, and indicated the 
distinction v?hich he drew between the duties of the Court of First Instance and 
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those of tha Court of Appeal, as to evidence not taken before the Courts which 
deals with such evidence. He observed : — ** I am glad to have an opportunity 
of expressing my disapproval of any system which makes it possible.^ for a 
man to decide a case upon materials which are not before him. It Vnay bO' 
said that these observations are applicable to the proceedings of an Appel* 
late Court, wiiich is obliged to decide questions of fact upon evidence which 
it has not itself heard. But it must be remembered that tlvj A^ppellg^te^ 
Court has the advantage of the judgment of the Judge of first instance who 
t59S] had the evidence before him. It is probable <;hat the Subordinate Judges , 
themselves will be glad to be told that they are not to decide questions upon 
which they have not themselves taken the evidence; and it is obvious that 
such a course is not in accordance with the interests of justice.” 

Now because considerations of justice have been referred to in this 
passage, I feel it my duty, as the only native Judge presiding in this Court, to 
express, as respectfully as I can. a protest against any such assumption. The 
cases before the learned Chief Justice were more or less heavy first appeals, in 
which the parties had produced all the evidence that they had to produce, and 
neither party took the objection that because the Judge deciding it was not the 
Judge who took the evidence in the case, the trial was an absolute nullity. 
The contention was not urged in the grounds of appeal, and it could scarcely be 
either the interests of justice or of the parties that all the proceedings in the 
Court below should be declared an absolute nullity. The legal aspect of these 
observations I shall presently consider; but I think I may, with propriety, say 
here that the parties are not likely to gain but lose by the delay and expense 
of new trials ordered in the manner in which they were done in those cases, 
on grounds which neither party made the subject of objection in the Court 
below or took before this Court as a ground of appeal. 

A few days before I had the honour of coming to this Court as an Officiat- 
ing Puisne dudge, I held the substantive appointment of District Judge of Bae 
Bareli, in Oudh, which required me to act as the Judge of the Court of First 
Instance in all the important litigations of that division. Two cases were then, 
in the ordinary course, put up before me, in which my predecessor, who had 
been officiating for me, had recorded the evidence of a considerable number of 
witnesses, and I should have proceeded with the trial of those suits hut for the 
two rulings of Pethkham, 0. J., which have been reported. These rulings were 
cited to me as authorities for the proposition that 1 could not go on with the 
trial, hut that I should — in the words of the learned Chief eTustice — “ fix a day 
and re-hear it from beginning to end ;” because the learned Chief Justice, who 
presided over the administration of [594] justice in these Provinces, had de- 
clared that any judgment or decree by me would be a nullity,” unless I fixed 
another date for the trial, and gave the parties another opportunity of re- 
summoning their witnesses and having them re-examined before me. 
It was also urged before me that the depositions recorded by my pre- 
decessor could be made evidence only by being pub in as documentary 
evidence containing the depositions of witnesses examined in a former 
trial which had proved abortive^ and had become a nullity^ and that if those 
depositions were not so put in, I could not refer to them, although they aVre^dy 
existed upon the record which was then before me. Sitting there as the Judge 
of an inferior Court, I felt, out of respect, bound to accept this enunciation of 
the law, coming as it did from the Chief Justice of this Court ; but I felt then, 
as I respectfully do now, that for me to regard the proceedings of ray predeces- 
sor as “ absolute nullities” would have been in those cases a pure waste of 
time, and cause unnecessary delay and expense to the parties. Yet, though 
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nop DOttna aa a Judge in Oadh to accept the ruling of this Court upon all 
‘questions of this nature, I deferred to the eminent authority of PetheraM, 
C. J., aqd resummoned the witnesses whose evidence had already been taken 
the Court. 1 did so because of what the learned Chief Justice had said in 
the case of AfzaLun-jiissa Begam :*' The Judge who had originally heard it 
had gone, and therefore the trial, so far as it had gone before him. was abortive, 
>at^, as"a twal, became a nul lit g.bectiuse the person conducting it had ceased to 
be a Judge, and could not give judgment in a trial heard before him.” Then 

* my attention was called to another passage in the same learned judgment, which 
contains tHe conceptions of the learned Chief Justice as to the requirements of 
our law of Civil Procedure. After stating that the appointment of anew Judge 
had rendered all the proceedings taken by his predecessor a “ nuLUtg ” — I 
suppose in the legal senae — the learned Chief Justice went on to indicate how 
that“ nullity ” might be cured, for the nullity having already occurred accord- 
ing to the former part of the judgment, it could, of course, not be avoided. I 
will quote the whole passage because it contains the latest enunciation of the 
Itiw by 80 eminent a legal authority. Tlie learned Chief Justice said : — 

[893] ‘ The question then arises — What was the duty of Maulvi Zain-ul 
abdin? i think that when the case was called on before him on the 9th Decem- 
ber, he ought to have fixed a date for the hearing; that is to say, for iheentire 
hearing and trial of the case before him Ha might, at the request of the 
pleaders, have fixed the same day, the 9th December, and proceeded to trv the 
case at once. But by the act of fixing a date he would have avoided the danger 
of making it appear possible that ho was deciding a case which he himself had 
not heard. Then when the time fixed — either the same day, by such an 
arrangement as I have suggested, or a future date —arrived, the trial would 
proceed in the ordinary wav as if the day were the first on which the case had 
ever come on for hearing, except that the parties would he allowed, by s. 191 
of the Civil Procedure Code, to prove their allegations in a different manner. 
The Code has provided a mode of avoiding the inconvenience wliich might arise 
if the witnesses had to be called twice over, if neither the parties nor the Judge 
oonsider such a course to be necessary. But no Court can, in rov opinion, 
extend the operation of the statute so as to enable a new Judge to take up a trial 
which has been partly hoard by his predecessor, and to proceed with it as if it 
had been commenced before himself.” 

With reference to this learned passage and the earlier portions of the judg- 
ment, it was suggested tome by one side of the Bar, in the cases which 1 had 
before me, that I should record an order, saying, in the words of the learned 
Chief Justice, that as“ the Judge who had originally heard it had gone, and 

• therefore the*trial, so far as it had gone before him, was abortive, and, as a trial, 
became a nullity,'' it was my duty to “ fix a day and re-hear it from beginning^ 
to end'," that in order to achieve this result I might “ try the case at once ” 
on the same day by fixing that very day, because, as the learned Chief Justice 
had said in the case before liim, the new Judge, by “ the act of fixing a date, 
would have avoided the danger of making it appear possible that he wasdeciding 
a case whiclf he himself had not heard.” And it was argued that these enuncia- 
tioqs iff the requirements of the law would be fully satisfied if, taking up the 
case at 11 A. M., I fixed the same day for the new trial to take place at five 
minutes after 11, and it was said that by this interpret ition of the two learned 
rulings with which I had to deal, I might utilize all the [396] proceedings which 
my predecessor had taken in the case, and proceed with the trial as I should 
otherwise have done. This is the manner in which these two learned rulings 
have been understood in the Mufassal, and so far as I am concerned, as I have 
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respectfully said before, they leave hut a vague and uncertain impression upoo 
my mind as to the principles on which they exactly proceed. It would be almost 
a want of due respect to point out what constitutes a nullity in law, ^nd that 
to spenk of a trial which, *'b 0 far as it had gone, was abortive, and, as a triaU* 
became a nullity,'* as capable of becoming anything otheuthan a nullity, wou*ld 
be to violate the elementary principles of general jurisprudence and of English 
law itself, K'^nulhiy** is a ‘‘ nullity,*' and cannot become anything etee either 
the consent of the parties nr by the desire of the Judge. Tlie proposition is too* 
clear to require any authorities, and out of respect for the learned Chief Justice#^. 
I cannot but hold that, in using the expression that the trial, so faf as it had 
proceeded, had become a “ nullity,** he was not using the expression in tbo 
strictly legal sense in which it is understood in the English law itself. 

Our Civil Procedure C<5de repudiates all technicalities of special pleading 
at one time so favoured hy the English Common Law. And what is the method 
of trial which the principal sections of that Code indicate? I must answer these 
questions with special reference to such phrases as were used by PetheraM,C.J,^ 
in the two reported rulings, to tlie ell'ect that the new Judge had “ fixed no 
date for the hearing of the case as for a new trial that “ this was an absolutely 
illegal course and one which cannot he justified by any system of law, and 
certainly not by the Civil Procedure Code;** that the trial before the former 
Judge was an abnrtive ” trial ; that “ the law novvhere says that two hearings 
may be linked together and virtually made one ; ** and that the judgment and 
decrees passed on evidence recorded by his predecessor were thereforo 
absolute nullities.** The last, of couise, is an expression of strength and 
posiiiveness as to the exact rule of law laid down in those cases, and words to 
the same effect are repeated in the second reported case, which, it is contefided^ 
by lucidity of exposition, mitigates the rigour of the rule laid down in the first 
reported cise. 

Now, under the Civil Procedure Code (s. 48), a suit commences with a 
plaint, and thereupon follow certain processes for the [697] appearance of the 
parties and other subsidiary matters, such as the tiling of written statements, 
the examination of the parties hy the Court. Section 138 imperatively directs 
the parties to keep their documentary evidence in readiness oi the first 
hearing,** which clearly means, as s. 146 indicates, the day on which the issues 
are settled. Then follows Chapter XII of the Code, authorizing the Court, 
under certsin conditions, to dispose of the suit at such first hearing. The next 
Chapter (XIII) relates to adjournments of the hearing of the suit. Chapter 
XIV lavs down rules as to the summoning and attendance of witnesses, and 
then follows Chapter XV, to which Psthekam, C.J., has attached so much 
imporrance, for, according to him. the trial begins at the staje when the ♦ 
examination of the witnesses is taken under that chapter. According to the 
learned Chief Justice, all proceedings taken by a Judge under that chapter are 
not available for his successor, because “ the Judge who bad originally heard it 
had gone, and therefore the trial, so far as it had gone before him, was abortive, 
and, as a trial, became a nullity, because the person conducting it had ceased 
to be a Judge, and could not give judgment in a trial held before* him.** The 
duty of the succeeding Judge under these circumstances would, accorflin^ to 
Petheeam, C.J., be to fix “ a day for the entire hearing of the suit before himself,** 
though, at the request of the pleaders, *’ he might fix “ the samoday, ** and 
pro<-eed “ to try the case at once.'* But if this technical formality js not gone 
through, the learned Chief Justice's reasoning is, that because by the removal of 
the preceding Judge, the trial, so far as it had gone before him, had become a 
“ nullity, ** therefore the judgment and decrees passed by the succeeding Judge 


1060 



KANIZAK HUSAIN Ac. [1886] 


LL.R. 8 All. 698 


UpojQ redultj of such a nullity would themselves be “ absolute nulUties for, 
as the learned Chief Justice argues, “the law nowhere says that the two 
hearing^ may be linked together and virtually made one, " but regards every 
Becjpnd or subsequent hearing to be “ a proceeding held by adjournment in the 
trial heard on the originnl date/’ These observations are in keeping with the 
observations made by the same learned Chief Justice in Queen-Empress v. 
"P^had*!, •L. E,., 7 All., 414, and, though they related to criminal procedure, 
throw light upon his way of regarding such matters of procedure. The learned 
Chief Justice observed : — • 

[898] ' As I understand the law, a case is supposed to be tried on the day 
the trial commences, and after thaji day the case proceeds by adjournment. 
The only date to be looked at as the date of trial is the date of the first day 

of trial. ■ 

These observations may no doubt he sound English technical law, hut no 
attempt was made to show that those technicalities had been imported into 
our law of procedure, and the rest of the Full Bench which heard that case, 
including myself, were unable to accept the learned Chief Justice’s conclusions 
to be such as were warranted by our Criminal Procedure Code. Here the case 
is very analogous, for the ratio decidendi adopted by the learned Chief Justice 
upon this point, as to the trial dating from the original date, and as to what he 
calls the linking of hearings, is identical with tlie one to which the above 
quoted observations related. 

The question then is, whether there is anything in the Civil Procedure 
Code to warrant the conclusion that the first, second or third hearing of a 
suit, «held by a Judge having jurisdiction to hear it, ceases to be first, 
second or third hearing by the simple fact of another Judge having succeeded 
the one who had held thopo hearings. The learned Chief Justice has ruled 
that under such circumstances the trial, so far as it had gone, becomes a 
nullity hut I think I may respectfully say that there is nothing in the 
whole Code to justify such a conclusion. For what does the argument 
amount to? It amounts to saying that many hearings may have taken place 
in the suit, and those hearings are perfectly valid up to the forenoon of a day 
when the Judge who held them may be still presiding in the Court ; in the 
afternoon, when the sueceeding Judge takes his seat, all those proceedings 
become ipso facto “ nvlHitea.'" Surely, express words in the Code itself 
are required to sustain this proposition; and upon general principles, which 
show that the identity of the Court does not change by the change of persons, 
I should say that very strong authority indeed is required to reduce that 
which is admittedly a valid proceeding, when taken, into a mere nvlhty by 
•a circumstance which lies out of, and is foreign to, the proceeding itself. The 
learned counsel who argued this case before 1 he Full Bench in support of 
[699] the appeal, confessed himself wholly unable to cite any authority, even 
of the English technical law, which would go to support this proposition, and 
I respectfully confess lam unable to accept it either as good law or sound 
jurisprudence. And I think this is the appropriate place for pointing out, as 
supporting my view, that our own Civil Frocedure Code, wherever it attaches 
significance to the identity of individuals in the person of the Judge presiding 
in a Court, it expressly mentions it, obviously as an exception to the general 
principle of jurisprudence, that the identity of the Court is not altered by anew 
Judge being appointed. Of this a good illustration is afforded by s. 624 of the 
Code, which lavs down that, except under certain conditions, no application 
for a review qf judgment ** shall lie made to any Judge other than the Judge 
who delivered it.” The Code says nowhere that a Judge shall not deliver a 
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judgment upon evidence taken by his predecessor^ On the contrary* the Qode 
contains express provisions indicating that such a rule as to the identity of 
the Judge is nob applicable to taking or recording of evidence in the pourse of 
civil trials. ^ . • 

This brings me to the most important point in the ease, namely, the exact 
interpretation of s. 191 of the Civil Procedure Code. 

It must, in the first place, be observed that the section occurs in^Chapter^tV 
of the Code, which lays down rules relating to t,he hearing of the suit and 
examination of witnesses. The first section of the Chapter is 179* which lays 
down that “on the day fixed for the bearing of the suit, or on any other day 
to which the hearing is adjourned, the pa^rty having the right to begin shall 
state his case and produce his evidence in support of the issues which he is 
bound to prove.” This section clearly shows that tKe “ hearing of the suit 
may take place either on the original day fixed for such hearing, or on any 
subsequent adjourned date; and I suppose no one would maintain that if the 
Judge before whom the case came on for hearing on the original date dies .or 
is transferred, and the case then comes on for hearing before his successor on 
the adjourned date, it would he necessary for the new Judge to fix another date 
for the first hearing on the hypothesis of Petheram, C.J., that the trial must 
be understood to have been “ heard on the original date.” Then comes s. 180, 
which relates to the statement of his case by the other party and the 

[600] production by him of his evidence. Section 181 provides that witnesses 
should be examined in open Court, and the next section (l82) lays down that 
“ in cases in which an appeal is allowed, the evidence of each witness shall be 
t«ken down in writing, iu tiie language of the Court, by or in the presence, and 
under the personal direction and superintendence, of the Judge, not ordlharily 
in the form of question and answer, but in that of a narrative, and when com- 
pleted shall bo read over in the presence of the Judge and of the witness, and 
also in the presence of the parties or their pleaders, and the Judge shall, if 
necessary, correct the same and shall sign it.” The next eight sections deal 
with minor details which need not be noticed, but they leave no doubt that the 
evidence of the witnesses so taken becomes part of the record. Then follows 
8, 191 itself, which lays down that “ whei'ethe Judge taking down any evidence, 
or causing any memorandum to be made under this chapter, dies or is removed 
from the Court before the conclusion of the suit, his successor may, if bethinks 
fib. deal with such evidence or memorandum as if he himself had taken it down 
or caused it to be made,'* 

Now, to use the language of PARKE, B., in Becke v. Smith, 2 M. and W. 
195, it is a very useful rule in the construction of a statute to adhere to the 
ordinary meaning of the words used, and to the grammaticar construction, 
unless that is at variance with the intention of the Legislature to be oolleoted 
from the statute itself, or leads to any manifest absurdity or repugnance, in 
which case the language may be varied or modified, so as to avoid such incon- 
venience, but no further.” This, indeed, is one of the principles of what has 
been called the “ golden rule ” for the construction of statutes. It is as old as 
the time of Lord CoKE ; and Mr. Wilberforce in his useful wofk on Statute 
Luto (pp. 112-115) has cited numerous cases to support the rule laid dbwn by 
PaBKE, B. And applying that rule to the interpretation of s. 191 of the Civil 
Procedure Code, it may well be asked why the words which I have emphasized 
in quoting the section are not to be understood in the sense which they naturally 
convey. That those words clearly mean that the Judge pronouncing the Judg*- 
ment need not be the same as the Judge recording or taking the evidence, 

[601] seems to me, so far as I can understand the English language, wholly 
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beyond doubt. For if, in the two above- menti on ed cases which I had before me 
at Rae Bareli, I could deal with the evidence taken and recorded by my 
predecessor, as if I myself had taken down or recorded such evidence, I fail to 
see^ why the trial, so far as it had gone before my predecessor, should have 
been treated by me as. a “ nullity** 

It must be remembered that to put any interpretation other than the natural 
di^'upod s. i.91 of the Code, it roust be shown that such interpretation leads to 
a‘ manifest absurdity or repugnance to be collected from the statute itself.'' 
PabEE, B., has said so in th’e case to which I have just referred, and his ruling 
being supported by numerous ot^her authorities, 1 have looked in vain for any 
provision in the Civil Procedure Code which would show that the nat ural mean- 
ing of s. 191 is not to be adopted. Indeed, the “ manifest absurdity or repug- 
nance ” seems to me to lie in interpreting that section in any sense other than 
that conveyed by the simple English words which I have emphasized in quoting 
that section. Nor do the judgments of Pethebam, C. J., satisfy me that he dis- 
covered anything in the Code, which would justify theviewthat the evidence of 
witnesses taken down by a Judge cannot be dealt with by his successor as part 
of the record, and as if such successor himself had recorded such evidence. 
And I cannot help feeling with due respect that the learned Chief Justice, in 
delivering those judgments which have been reported as to the interpretation 
of s. 191 of the Code, was all along thinking of trials by jury in the English 
Courts of Common Law ; and starting with the hypothesis that no rule ol juris- 
prudence justified a Judge to pass judgment upon evidence not taken by himself, 
held that such judgment or decree must, ipso facto, he null and void, because 
“this was an absolutely illegal course, and one which cannot be justified by 
any s^’stem of law, and certainly not by the Civil Procedure Code.” 

That this view cannot be accepted, but is rather contradicted by the general 
principles of jurisprudence, appears from what I have already said with reference 
to Jeremy Bentham and the of CouCH, C.J., which I have already quoted. 

And it will now [602] be useful to examine whether our own Civil Procedure 
Code does not in itself contain many provisi ms which proceed upon the prin- 
ciple that the Judge taking the evidence need not, in all cases, be the same 
as the one who has to pronounce the judgment upon such evidence. 

Now, in the first place, it appears to me clear that the whole system of first 
appeals provided by Chapter XLI proceeds upon the principle just enunciated ; 
for it is obvious that the Judge presiding in tue Appellate Court has to decide 
questions of fact, both as to admissibility and weight of the evidence taken by the 
Judge of the Court below. Pethebam, C.J., in the case of Jagram Das, I. L. R,, 
7 All., 857, in drawing a distinction of principle, went on to say: — “It must 
•be remembered that the Appellate Court has the advantage of the judgment of 
the Judge of First Instance, who had the evidence before him.” But I respectively 
think that these observations seem to ignore some of the most important prov sions 
of the Code relating to appeals, because the express words of s. 565 make it 
imperative upon the Appellate Court to decide the case itself upon the evidence 
on the record, even though the judgment of the Court below may have proceeded 
solely upon preliminary point (such as limitation, A:c.), and have been wholly 
gileqt ^ to the weight of evidence. The section no doubt operates as throwing 
labour upon the Appellate Court, but it has always been so understoed as to 
prevent unnecessary remands of cases by the Appellate Court. The case of Bandi 
Subbayya v. Madalapalli Subanna, J.L.R., 3 Mad., 96 is only one of many other 
reported ca*8e8 which go to support what I have said ; and the practice of this 
Court in first appeals has not been diffeient in this respect, unless it has been 
altered during the last year. There is thus a clear instance of the Code requiring 
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tlie appelirtte J ufige to decide questions of {ncfc upon evidence not taken ty him- 
self, and in regard to which evidence the Judge who to >k it has never expres'^ed 
any opinion. Then again, apart from the provisions of s. 566, which contem- 
plates a finding upon the remanded issue by the Judge taking the evidence, thete* 
are ss. »06S and 569, which lay down rulesforthetakingof additional evidence fifnd 
the latter section provides that: — “Wnenever aiditional evidence is allowed 
to he received, the Appellate Couit may either take such evidence, er ckrect'lha 
[603 j Court against whose decree the appesl is made, or any other hubordinSte 
Coiut^ to take such evidence, and to send it, when taken, to the Appellatei 
Court.” The section does not contemplate any expression of opinion upon the 
evidence taken by such subordinate Court, and yet the Appellate Court has to 
decide the case upon such evidence Section 390, relating to the examination of 
witnesses by commission, is another illustration of the principle that the Judge 
deciding the case m;iy found his judgment upon evidence not taken by himself ; 
and I have failed to find any provision in the Civil Procedure Code which 
would jU'^tify the view that in all cases where a Judge passes a judgment and 
decree upon evidence taken by his predecessor, such judgment and decree ate 
‘‘ ahsohiielu nutlities” 

This brings me back to s, 191 of the Code which I have already quoted. I 
have heCora now said, sitting as a Judge of tliis Court, that the general princi- 
ples of Lord Coke’s celebrated dictiLin in H^'y don's Case are applicable to the 
interpretaiion of our own Indian enaci meats, and that in construiiig tlie rules 
of such (iepartments of law as Civil Procedure, wliich has repeatedly been the 
subject of repea’ing, amending, and consolidating legislation, it is important to 
consider tiie previous state of the law, the mischief and defect wliich that law 
did not provide for, the remedy which the Legislature adopted to remove the 
mischief, the true reason of the remedy, and (to use Lf)rd COKE’S own words) 
“ then the office of all the Ju Iges is always to make such construction as will 
suppress tlie mischief and advance the remedy, and to suppress subtle inven- 
tions and evasions for continuance of the mischief and pro privato commodo^ 
and to add force and life t() the cure and remedy, according to the true intent 
of the makers of the Act pro bono publico,"' 

I respectfully think that these principles of construction, which have 
never been doubted in England, but have passed almost into maxims of law, 
were not kept in view in the rulings which hive necessitated this reference to 
tiie Full Bench. For whilst those c ise^ afford no indication of any attempt 
being made to consider the previous state of the law, either as represented by 
the old Civil Procedure Code of 1859, or by the case-law upon the subject, the 
conclusions at which those rulings have arrived are, in my opinion, [604] such 
as c mtiriua the mischief which s. 191 was clearly intended to remove, and 
that their practical effect is to encourage m the Mufassal what Lord COKE has 
called subtle inventions and evasions for continuance of the mischief.” 

Now, the rule contained in s. 191 of the present Code was totally absent 
from the old Civil Procedure Code of 1859, and whilst that Code whs in force 
considerable difficulty and doubt arose hs to whether, in cases where a Judge 
had pirtly taken the evidence in a case, his successor was hound recall and 
examine the witnesses de novo, as if the trial commenced anew. Thi|i ie 
indie ited by many cises to be found in the Reports, and the general effect of 
them maybe stated to be that, und-^r circumstances such as those can tern pi a tad 
by s. I9t, the new Judge was bound by law to tnke the evidence de noro, 
unless the parties waived such right and assented to the evidence taken by the 
former Judge being dealt with aaevidenoe taken by tlie new Judge. The same 
isthe effecfi6f two unreported rulings of this Court in Shaikh Jalal-ud-dm 
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V. Dav^dar Das, S. A. No, 972 of 1^69, decided on Ist DeceEnbef 1869, and 
Nasir-ud-din v. Thakort, S. A. No. 315 of 1869, decided on 3 Ist May 1869, 
to which Mr. Colvin has called our attention. So stood the law when 
the God^ of 1877 was passed, and it was in s. 19 L of that Code that the Legis- 
latfure for the first time gave expression in explicit words to the rule winch 
has been enunciated in s. 191 of the present Code, which I am now discussing. 

, To. say ,thaj the new section did not alter the law is to say that the new 
s^&tion was wholly a superfluous action on the pait of the Legislature. But it 
seems to me impossible, upgn a comparison of the stale of the law antecedent 
to the Code of 1877, to hold any such view. There was clearly a mischief 
created by the difficulty and uncertainty which the wonls of the old Code did 
not remove, and it seems obvious tiiat the new section aimed at suppressing 
the evil. Yet the effect of tlie two rulings of this C >urt, which I am now 
consiilering, is to interpret the law as if s 191 of the Code had never been 
passed. 

Indeed, the effect of those rulings is almost retrogressive, for wdiil^t under 
the old htw the action of a Judge, in pronouncing h judgment upon evidence 
taken by his predecessor, was regarded as an irregularity, capable of hemg 
cured by the assent of the parties, in tlie fulings which have given rise to tins 
reference sucli action [605] has been denominated as a “ nuUity*' which of 
course neither the consent of the paities nor the desiie of the Judge can 

* cure. Indeed, in the case of Malik Fakir liakhsh and A fzal-un-tiissa Begam, 
such consent was actually given in the Court below, and yet the trials were 
set aside as absolute nullities. I have already said with due respect that there 
is abs(dutely no warrant in the Civil Procedure Code to justify the view, and 
the Ifained counsel who appeared in support of tliat view confessed himself 
unable to cite any princip'e of jurisprudence or any rulings of the English or the 
Indian Courts which would even approximately support the rule which 
PethEHAM, C.J., laid down in thoae cases. 

On the contrary, even under the law as it stood under the Code of 1859, 
which, as I said before, contained ,no rule such as s 191 of the present Code, 
we have the authority of a Full Bench ruling of the Bombay Court in Narantihai 
Vrtjbhukandas v. Narohhankar ( hnndro^hanhir, 5 Bom. H. C. liep., A.C. I., 98, 
where four learned Judges concurred in the judgment of CouCH., C J., from 
whicli 1 have already quoted a passage »o show thiitthere is no rule of jurisuru- 
dence wh ch requires that the evidence of tlie suit shall be taken by tlie Judge who 
pronounces the judgment, and the practice in many Courts is, as is well known, 
to the contrary. I will, however, at the risk of prolixity, quote further from 
that judgment, in order to make clear the distinction between a nullity and an 
irregularity, fi>n& to show that what Pkthebam, G.J., denorrjinated as “ abaoluie 

* nullities ” vf ere regarded by CouCH, C J,, and the four learned Judges who 
45 oncurred with him, as mere irteguhnity, even wlien s. 191 did not exist as a 
rule of our law of procedure. CoucH, C.J., observed ; — 

‘‘The plaintiff has appealed to this Court, stating, as one of the grounds, 
that the suit has been illegally decided by a different Judge upon evidence 
recorded by ihe Principal S»dr Amin. Now, the evidence taken by the Princi- 
pal Sai6r Amin, even if taken in a former suit between the s^me parties, and 
not,* as this was, in the ^ame suit, would have been admissible as secondary 
evidence, it the witnesses had been incapable of being called; and the use of 
it by the Munsif was, in my opinion, only an irregularity, which was waived 
by the plaintiff’s not requiring the witnesses to be again examined, and 
proceeding with the suit, and producing other [606] witnesses to be examined 
in support ol hia claim. The plaintiff now asks this Court to reverse not 
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only the decree of the District Court, which is against him, but J|j 80 the* 
decree of the Munsif, which was in his favour, and was founded on the- 
evidence which he now contends was inadmissible* I think he is not entitled 
to this," The judgment then went onto consider the effect of s. 350 of the Code, 
of 1859 (which corresponds to s. 578 of the present Code), and held that tlfkt 
section covered the irregularity, disentitling the appellant to obtain reversal 
of the decree of the Court below. And then the judgment went op ta say* as i- 
indicatiDg the proper and sensible course to be adopted in such cases 
** Whenever it is practicable, the witnesses should be examined before the Judge 
who is to pronounce the judgment ; and care should he taken, in the transfer 
of suits, and in the disposal generally of the business of the lower Courts, 
to prevent the necessity of re-surnmoning witnesses; but where a deposition 
taken by another Judge is read, instead of the witness being examined, I 
think it is only an inegularity, which may be waived by the parties, and which 
would not be a ground for reversing the decree on special appeal, unless it 
appeared that the appellant had been prejudiced by it.” 

These observations, as well as those which precede them, command tha 
highest respect from the Indian tribunals, because they proceed from an 
eminent Judge, who, after having acted as a Puisne Judge of the Bombay 
Court, was made Chief Justice of that same Court, and afterwards became 
Chief .lustice of the High Court of Bengal, and is now one of the Lords of the 
Privy Council. And I am bound to say that I accept the authority of such an 
eminent Judge, though it is wholly inconsistent with the rulings which have 
regulated the practice of this Court during the last year in connection with 
such cases. For I find that in every one of those cases the parties had never 
objected to the action of the Judge in the Court below as to his reading the 
evidence recorded by his predecessor, nor was tho question urged in the grounds 
of appeal. 8o that it could only have been by the exceptional exeicise of 
power granted by s. 542 of the Code that Petiieram, C.J., decided those cases 
upon grounds which were never taken in the memorandum of appeal before 
him, and which never formed the subject of objection in the Court below. 

[607] Now, there is another aspect of the matter, namely, the one to 
which Couch, C.J., referred, and which is now regulated by s. 33 of the 
Evidence Act. That section lays down that evidence taken in a former judicial 
proceeding or “ in a later stage of the same judicial proceeding ” may, under 
certain conditions, be admitted in evidence. And CouCH, C. J., has pointed out 
that where such conditions are not fully satisfied, the admission of such 
evidence does not amount to a “ nullity^*' but only to an “ irregularity,** Ho 
further points out, relying upon the practice of the English Courts as indicat- 
ed in 8. 1681 of Taylor’s celebrated woik on Evidence^ that whert^ evidence is 
allowed by a party without objection to be used in a trial, such party “ would 
not be at liberty afterwards to object to its being used, or obtain a new trial 
on thrtt ground, even if the original decree had been against him.” In the cases 
before PetheRAM, C.J., the parties evidently raised no such objection in the 
Court below, and indeed they did not raise it here in their grounds of appeal. 

Again, even if it be granted for a moment that, notwithstanding s. 191 of 
the present Code, the manner in which the succeeding Judge deah with 
the evidence taken by his piedecessor amounted to an irregularity, there 
was surely no authority to declare the whole trial as a nullity, and,* to remand 
those cases for trials de novo. No attempt appears to have been made to 
consider whether s. 578 of the Civil Procedure Code affected the question. 
The terms of that section are imperative, and it lays down that “ no decrea 
shall be reversed or substantially varied, nor shall any case be remanded in 
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ajDpeali on account of any error, defect or irregularity, whether in»the decision 
or in any order passed in the suit, or otherwise, not affecting the merits of the 
case ‘Or the jurisdiction of the Court.’' To a similar effect are the terms of 
.8. 167 of the Evidence Act, which prohibits, in express language, new trials 
being ordered for rejection or improper reception of evidence. 

But if I am right, following the view of CouCH, C.J., in thinking that the 
action of tRe Court below in the case before Petheram, C.J., could at its best be 
regarded as an irregularity^ it may well be asked where the authority was for 
setting asi^de the decrees in [608] those cases and remanding them for trial 
de novo. Section /362 of the Civil Procedure Code is the only authority available 
to the first appellate Court for auctt an action, and that section was clearly in- 
applicable to all those cases. Then there were also the provisions of sa. 564 and 
665, giving clear indicattons of the policy of the law that the delay and expense 
of new trials must, as far as possible, ho avoided ; but those sections do not seem 
to have been either cited or considered in the rulings winch have given rise 
to this reference. And 1 tljink 1 mav here say, w’itli profound roapec-r, that those 
rulings can ho understood only as proceeding lipon technicalities foreign to our 
Civil Procedure Code, and which, so far as J can understand the exigencies of 
the administration of justice in India, arc not calculated to promote either 
the intersts of the parties or the interests of justice. For, to use the words 
of Lord Penzance in Combe v. Edwards, L. B.. P. D. 103, “ the spirit 
of justice does not reside in formalities or words, nor is the triumph of its 
administration to bo found in successfully picking a way between the 
pitfalls of technicality. After all, the law is, Drought to bo, but the hand-maid 
of justice, and inexihility, which is the most becoming robe of the latter, often 
serviEjs to render the former grotesque.” 

I now" proceed to consider whether the present case is in any manner 
distinguishable from the rulings to which I have referred at such length, and 
in order to answer this question, 1 have examined the records of those cases. 
In the unreported caseof Malik Fakir Bakhsh v. Chanharia Dakhsh Singh, F.A. 
No. 88 of 1884, decided on 7th .Iilly 1885, I find that the parties had — to use 
the words of Petheram, C..1., — “given a sort of consent to the adoption of 
this course; ” that is, the course which induced the learned Chief Justice to 
hold “ that this trial must be treated as a nullity, that therefore all proceedings 
subsequent to fixing the issues must be set aside, and that the Subordinate 
Judge must reinstate the case upon his file and try it according to law.” 
Again, in the case of Afzul-un-nissa Begam v. Al Ah, ante, p. 35, which is sup- 
posed to have mitigated tlie rigour of the rule laid down in the earlier case of 
Jagram Das v. Naiain Lai, I. L. R., 7 All., 857, I find that the Subordinate 
Jugde, whose judgment was treated as a nullity, necessitating a trial de novo, 
had, [ 609 ] before recording his judgment, expressly put down upon the record 
the following observations : — 

“ I found this case complete in every way ; the evidence on both sides has 
already been filed. I therefore proceed to try the case, as requested by the 
pleaders for the parties, on the existing evidence, after hearing the arguments 
on both sides, and perusing all the papers on the record and the evidence 
produced by both parties.” 

These observations appear at page 11 of the printed English record which 
was before Petheram, C. J., and they are important as furnishing reasons for 
realizing t^he length to which the ruling in that case has gone. In the present 
case the facts are exactly similar, and indeed not so strong as they were in the 
case just referred to. What happened here was that the suit was filed on the 
list Maroh 1883, written statement in defence was filed and issues were framed 
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on the 15th January 1884, one witness was examined on the 18th and 19bI^of 
same month, and the case was postponed to the 22nd of the same month. On 
that day another witness was examined, and the examination of other witnesses 
continued up to the 29th of that month, when the defendants applied for proceed*, 
ings being taken, under s. 170 of the Civil Procedure Code, against a witnesS, 
and the I2tii February 1884, was fixed for further hearing of the case. Upon 
that day the witness in question did not appear, and the 3rd March 1884, 
was fixed, and the case coming on for hearing on that day, some more witnesis- 
es were examined, and the Subordinate Judge then recorded an order saying — 
** As this case is complete, it is ordered that the 14th March 1884, be fixed 
for hearing arguments. Pleaders to be informed." The Subordinate Judge 
who made this order (Babu Ram Kali Chaudbri) then ceased to be the Judge 
of the Court, and was succeeded by another Judge CBabu Abinash Chandar 
Banarji), who on the lOth May 1884, recorded the following proceeding : — 

** In this case Munshi Bam Prasad stated to-day that Lala Baj Bahadur, 
plaintiff’s pleader, was not present, and as he was fully acquainted with the 
facts of the case, it could not be argued in his absence. Ordered that the case 
be adjourned to-day, and 13tb May 1884, be fixed for decision." 

[ 610 ] Upon the day so fixed another proceeding was recorded, referring to 
the witness who had not appeared in Court, and the case came on for hearing on 
two more occasions; and on the 24th June 1884, the judgment was delivered 
by the .ludge after the final hearing* of the case, which, according to the 
Mufassal practice, of course, includes the hearing of the arguments of the parties 
or their pleaders. 

No objection of any sort appears to have been raised in the Court of First 
Instance to the course which the Judge of that Court adopted, nor was the 
question urged as a ground of appeal before the Lower Appellate Court. Indeed, 
for the first time in this Court it is argued, upon the authority of the two 
reported cases to which I have already referred, that the judgment in this case 
must be treated as a nullity. 

I cannot help holding that the circumstances of this case are not 
distinguishable in principle either from the uureported case of Malik Fakir 
Bakhsh ov from the reported case of Afzal un-nissy Begam, ante, p. 35, in 
which the previous ruling in the case of Jagram Das, I. L. B., 7 All,, 857, was 
followed. And further, I hold that if in those cases the judgments and decrees 
of the Courts below were nullities, as was there held, the judgments and 
decrees in this case are also nullities a fortiori. But I have already stated 
the reasons why I am unable to accept the rule of law laid down in those 
cases, and I must, with reference to the various points already enumerated 
by me as the effect of the rulings which have given rise to this reference, 
now summarize the view which I take of the law under the present Civil 
Procedure Code. As I understand chat Coda, I hold — 

(i) — that although it is true that a trial must be one and must be held 
before one Court only," the identity of the Court is not altered by a new Judge 
being appointed to preside in such Court ; 

(ii) — that when a trial goes on for more than one day, each day constitutes 
a separate hearing, and that such hearings cannot be treated as a ** trial 
heard on the original date 

(iii) — that the Civil Procedure Code does authorize a Judge to take up a 
case which has been partly heard before his predecessor, [ 611 ] and to continue 
it from the point at which his predecessor left off ; 

(iv) —that where the Judge who has partly heard a case dies or is 
removed, the trial, so far as it has gone before him, is neither abortive nor 
becomes a nullity ; 
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• (f)— that fche new Judge is noli required fco fix a day for the entire bearing 
of the suit before himself , nor is there anything to prevent him from taking 
up a tuial which has been partly heard by his predecessor, and to proceed with 
*ife as if it had been commenced before himself ; 

fvi) — that the Code does not recognise such procedure as amounting to 
86)paraj^e trials ; 

^ (vii) — that the Judge who succeeds another after a trial which has partly 
proceeded before hie predecessor is not bound to fix a new day for commenc- 
ing the fenial de itovo, nor should the trial proceed before the new Judge as 
if the day were the first on which the case had ever come on for hearing ; 

(viii) —that the evidence recorded by the preceding Judge, by the mere 
fact of being upon the record, is, ipsofacto^ evidence in the cause, and could, 
under s. 191 of the Code, be treated by the succeeding Judge “ as if he him- 
self had taken it down or caused it bo be made 

(ix) — that when the case comes on for hearing before the new Judge, 
there is no necessity for putting in the depositions of witnesses which, though 
taken by his predecessor, are already upon the record ; 

(x) — that such depositions must be dealt with as materials of evidence 
before the new Judge ; 

(xi) — that a judgment and decree upon such evidence are neither illegal 
nor absolute nullities, there being no want of jurisdiction ; 

(xii) — that when such judgment and decree are passed, the Court of First 
Appeal is prohibited, by s. 561 of the Code, to order a trial de novo^ but is 
bound by s. 565 of the Code to decide the appeal upon the evidence in the 
record : 

(xiii) — that where further issues are required to be tried, or additional 
evidence is to be taken, the Court of appeal is bound [ 612 ] to act according 
to the provisions of ss, 566, 568, and 569 of the Code, but cannot order a 
new trial ; 

(xiv) — that even when there lias been an irregularity on the part of the 
first Court in receiving or rejecting evidence, the provisions of s. 578 of the 
Civil Procedure Code and s. 167 of the Evidence Act prohibit the reversal of 
a decree and the remand of a case for now trial, unless the irregularity affects 
the merits of the case or the jurisdiction of the Court. 

Such being my view of the law as it now stands, I hold, with due respect 
for the rulings which have given rise to this reference, that in none of those 
cases could a new trial be ordered. And I think I must say that I have 
regarded it^ny duty to deal with this matter at such elaborate length, partly 
because I understand that the Legislature is contemplating the amendment 
of the Civil Procedure Code, but mainly because I have very little doubt that 
the two reported rulings of Pbthebam, C.J., which I have had to consider at 
such length, have practically resulted in retarding the administration of justice 
in all parts of India where those rulings are respected, as they were by me at 
Rae BarelHn Oudh. Indeed, the very cases in which those judgments were 
passqd afiord good illustrations of what I have just said. For example, in the 
case of Malik Fakir Bakhsh, the litigation began on the 18th March 1882, 
in the Court of the Subordinate Judge of AUahabbad ; proceedings in the case 
were takdh by two or three Subordinate Judges in the Court of First Instance ; 
the litigation did not como> to an end in that Court till the 24th Deeember 
1883 , and the order ofPETHERAM, C.J., in this Court, on the 7th of July 1885 
Seolared -thAt all that bad taken placo in the Court of First Instance “ must be 
treated as nullity.'* Similar were the facts in the case of AfzaUun^nis$a, 
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Begam and* fche other cases, and 1 cannot help feeling that such a view of Jbhe 
law, though it may tend to reduce the labour of the Appellate Court in 
dealing with cases which have bean pending in the Court of First Inst^itioe for 
a lengthened period and in which more than one Judge has taken the evidence,* 
is not calculated to reduce either the expense or the dilatorinoss of litigation. 
And I think I may add that if my view of the law, as it now stands, is 
inaccurate, the Legislature, in considering the amendment of ttte Cii|yil* 
[ 613 ] Procedure Code, might consider the principal results of the rulings from 
which I have ventured to dili’or, and which ha^e tended to throw back the ' 
administration of justice in this part of the country, wherever, by death or 
transfer, new judicial olhcers have been appointed. 

I have no hesitation in answering blie*question referi'ed to the Full Bench 
in the affirmative. » 

Tyrrell, J. — The order of reference is as follows : — 

“ In this case, which has been taken up as bringing forward in a more 
cogent form tlie question referred in F. A. No. 5‘2 of 1885, we refer the .follow- 
ing question to the Full Bench : — Whether, with reference to the first and 
.second grounds of appeal, and having regard to the circumstances disclosed in 
the proceedings of the Court of First Instance, that Court or the officer presiding 
therein who passed the decree had jurisdiction to deal with and determine the 
suit in tlie mode in which he did. This reference has been made for the 
special purpose of considering the effect of two judgments of this Court, 
reported in 1, L. R., 7 AIL, 857, and I. L. R., 8 AIL, 35 ” 

My learned brother OLDFIELD, in his answer to the former portion of the 
reference, has given a precise and succinct exposition of the law laid down by 
Sir Gomel Petheham on the procedure to be followed in the trial of a suit or 
appeal, when the Judge wlio began the bearing is removed from the Court 
before the conclusion of the suit or appeal. I fully concur in that exposition 
and in its application to the second appeal referred to us. And I am of opinion 
that the question relating to this second appeal, which is a pending case in our 
Court, is the only matter wo can legally attend to in this reference. We are 
not competent, I think, to review or pronounce judicial opinions on our judg- 
ments in cases finally decided by us, unless they arc brought before us by or 
on behalf of the parties in any of the modes provided by the law. It would 
be certainly unprecedented on our part to review or consider our judgments 
behind the backs of the parties at the invitation only of some of ourselves. 

It was for this reason that at our sitting in Full Bench in regard to the 
Second Appeal No. 1155 of 1885 wo abstained from going [ 614 ] into the latter 
or subsidiary part of tlie order of ruferonce. 1 am unable therefore to follow 
my learned brother Mahmood into his discussion of this Court ’14 judgments 
given in cases not the subject of this reference. But perhaps it may not be 
irregular to remark, with reference only to the literary aspect of his criticisms 
on the phraseology used by Sir CoMEK Pktheram and me in those judgments, 
that when we said that the Court in question “ had not jurisdiction ” to follow 
the procedure we disapproved, and therefore its proceedings were “ null, ” we 
meant and said the same as my learned brother Mahmood recently did when 
he annulled the trial of a first appeal, and remanded the case for new trial, 
because the Judge, having unquestionable jurisdiction in the case, had omitted to 
formulate his judgment in the mode required by s. 574 of the Civil Procedure 
Code [Uifahadeo Prasad v, Sarju Prasad, Weekly Notes, 1886, p. 171]. The 
proceedings were treated as null and void, the judgment and decree were pro- 
nounced ' illegal, '' and a new trial in first appeal was ordered. We did the 
same in our cases and in similar language, but for different irregularities. In 
all the^ cases alike — in those"? remanded^ by ussand inothat remanded by my 
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learned bzbtber Mahmood — the Courts had unquestionable jurisdicfion, but 
they had not jurisdiction, that is to say power, in the popular use of the 
phrase, to^try thorn aud decide them as they did. 

NOTES. 

[ The decision in 8 All., 36 swpra has been discussed in this Full Bonch case. 

• I See* als(? (1886) 9 AH.. 26 ; (1887) 10 AIL. 80. 

As regards the waiver of irregularities iii the recording of evidence, see also (1913) 
26-M. L. J. 360J 


[ B All. 614 ] 

APPELLATE CIVIL. 

The 2‘^nd May, 1886. 

Present : 

Mr, Justice Bhodhubst and Mr Justice Mahmood. 

Dharup N ath Defendant 

versus 

Gobind Saran Plaintiff. 


Gobind Saran Plaintiff. 

versus 

Dharup Nath Defendant.* 


Himhi, Law — Daughter s son — Missing person — Act L of 1872 
{Evidence Act), ss. 107, 108. 

Sections l07t and 108J of tho Bvidciicc Act, taken together, do not lay down any rule 
as to the exact time of the death of a missing person. Whenever the question as to the exact 
time of death ari.ses, it must be doait with according to the evidence and circumstances of 
each case, when tho death is alleged to have occurred at any time not affected by the presump- 
tion of law as to tl|e seven years. 

• [ 615 ] In the case of a sonlcss Hindu, Uis separate estate devolves, in the first instance, 
upon his widow or widows, and thereafter upon the daughter or daughters, and it is not 
till the death of the daughter or daughters that the daughter’s son’s right of inheritance 


•Second Appeals Nos. 1622 and 1750 of 1886, from decrees of R. G. Leeds, Esq., 
District Judge of Gorakhpur, dated the 26th May 1885, modifying decrees of I^funshi Baghu 
Nath Sahai, Subordinate Judge of Gorakhpur, fi.iied the 22nd December 1884. 

4 tlSec. 107 : — When the question is whether a man is alive or 

Burden qf proving ocatn jg ..hfnvn that bo was alive within thirty years, the 

ofpersott known to have - . . _ 

been alive within thirty 
years. • 


burden of proving that he is dead is on the person who affirms 
it.] 


Burden of proving that 
person is alive who has not 
been heard of ,^fqf seven 
years. 


i [Sec 108 When the question is whether a man is alive or 
dead, and it is proved that h6 has not been heard of for seven 
years by those who would naturally have heard of him if he 
had been alive, the burden of proving that he is alive is on the 
person who alhrms it.J 
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initiates ; knd the death of a daughter's son antecedent to the death of a daughter* would 
prevent the estate from devolving upon the son of such daughter's son. 

Upon the death of a soilless Hindu, his separate estate devolved upon his^iVo widows, 
the first of whom had a daughter, who had two sons O and 8^ O having a son D. Afl^r tfaa 
death of the first widow, the second came into sole possession of the property, and so continued 
till her death in 1882. At that time 8 was still living, but O had not been heard of by any 
of his relatives or friends since 1869 or 1870. In 1881, a purchaser from S claimed poss^ssibn 
of the whole estate, and was resisted by D, on the ground that the estate had, on the death 
of the second widow, devolved on his father and S jointly, and 8 was not competent to 
alienate it. 

Held that the question whether the defendant’s father was living at the time of the 
second widow’s death in 1882 was a question of evidence governed by ss. 107 and 108 of thi 
Evidence Aot ; that under the circumstances the defendant’s father must bo held to have 
died prior to the time referred to ; that consequently, according to the Hindu Ijaw, the right 
of succession to his grandfather’s estate did not vest in him jointly with the plaintiff’s vendor, 
so as to enable the defendant to claim through him ; that the plaintiff’s vendor was therefore 
competent to alienate the entire estate, and the claim must be allowed. 

Ma^har Aliv. Budh Singh, I. L. R., 7 All., 297, Jamnajciy Majunidar v. K§shab Lai 
Ohose^ 2 B. L. R., A. C., 134, Ouru Das Nag v. Matilal Nag, 6 B. L. R., Ap., 16, and 
Parviesliar Rai v. Bish$shar Singh, I, L. R,, 1 All., 53, referred to. 

On the lOfch October 1882, Musammat Sheo Kuaria, the surviving widow of 
one Hanuman Dat, died. On the 24th December 1882, Gopal Saran, the 
daughter’s son of Hanuman Dat, sold certain landed property to the plaintiff, 
to which he alleged himself to be entitled as the sole heir of Hanuman Dat. 
The plaintiff’s claim to possession of the property was resisted by Dharup Nath, 
the son of Gobind Saran, Gopal Saran ’s brother, and daughter’s son di Hanu- 
man Dat, and the plaintiff accordingly sued him for possession. The defendant 
defended the suit as to a portion of the property, on the ground that it had, 
on the death of Sheo Kuaria, descondod on his father and Gopal Saran, the 
plaintiff’s vendor, jointly, and Gopal Saran was not competent to alienate it ; 
and as to the rest, that it formed no portion of Hanuman Dat’s estate, and 
Gopal Saran had no title to it. 

£616] It appeared that Gobind Saran, the defendant’s father, was missing. 
The plaintiff alleged that Gobind Saran had not been heard of for seven years 
prior to the death of Sheo Kuaria, and contended that it must be presumed 
that at that time he was dead. The defendant alleged that his father had been 
heard of within that period, and contended that the presumption relied on by 
the plaintiff did not arise. 

The Court of First Instance (Subordinate Judge of Gorakhpur) held thati^ 
was proved that the defendant’s father had not been heard of*for seven yecu^s 
prior to the death of Sheo Kuaria, and it must bo presumed that he was dead 
at the date of her decease ; and it gave the plaintiff a decree as claimed. On 
appeal by the defendant the Lower Appellate Court (District Judge of Gorakhpur) 
affirmed the decree of the Court of First Instance, except as regards the property 
which the defendant contended did not form part of the estate of Hanuman 
Dat, As to this property the Court held that it did not form part of that estate, 
and dismissed the plaintiff’s claim. The plaintiff and defendant botbpreferred 
second appeals to the High Court, the defendant’s appeal being numbered 
1622, and the plaintiff’s 1750, of 1886. , 

Mr. J. Simeon, for the Defendant. , 

Lala Lalia Prasad, for the Plaintiff. 

Mahtiiood, J.— These two connected appeals, numbered 1622 and 1750 of 
1885, can be disposed of together, as they arise out of one and the same decree 
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and 8uit^ and the following pedigree shows the relative position of persona 
whole rights have to be considered in this case : — 

Hanuman Dat. 


MuBazDzmt JBansi 
{1st wife). 

Muaammat Matara (daughter). 


Musammat Sheo Kuaria 
(2nd wife) 


. Gobind Saran. « Gopal Sarau. 

Dharup Kath 
^ (defendant). 

Hanuman Dat had two wives, one of whom was Musammat Bansi, who 
gave birth to Matara, a daughter, who had two sons, [6171 Gobind Saran and 
Gopal Saran. Gobind Saran had a son named Dharup Nath, who is the 
defendant in the suit. 

The property in suit to which S. A. No. 1622 relates has been found to 
have formed the estate of Hanuman Dat, and upon his death without a son, 
it would, by the usual course of Hindu law, devolve upon his two widows, 
who would take together as a single heir with the right of survivorship, and 
no part of the estate would pass to any more distant relation till both 
were dead. This is shown by Mr. Mayne in s. 468 (2nd ed.) of his work on 
Hindu law, where he has cited numerous authorities in support of the proposi- 
tion. And it has been found in this case that, after the death of Musammat 
Bansi, the other widow, Musammat Sheo Kuaria, came into sole possession of 
the property, and continued as such till 10th October 1882, when she died. The 
main question in this case is — On whom did the property devolve upon the 
death of Musammat Sheo Kuaria ? 

It is a principle of Hindu law, as Mr. Mayne has stated in s. 422 (2nd ed.) 
of his work, that “ the right of succession under Hindu law is a right which 
vesta immediately on the death of 'the owner of the property. It cannot, 
under any circumstances, remain in abeyance. And the rightful heir is the 
person who is himself the next of kin at that time. No one can claim through 
or under any other person who has not himself taken, nor is he disentitled be- 
cause his ancestor could not have claimed. For instance, under certain cir- 
cumstances a daughter’s son would be heir, and would transmit the whole estate 
to his issue. Bub if he died before his grandfather, his son would never take.” 

One of the sons of Musammat Matara, namely, Gopal Saran, was alive at 
^he time of 3I«i8ammat Sheo Kuaria’s death in October 1882 ; but his brother, 
Gobind Saran, father of the defendant, was admittedly missing ; and it has 
been found by the learned Judge of the Lower Appellate Court that neither the 
brother nor the son of Gobind, nor any one else, had heard of him ever since 
he left home fifteen years ago ; and the learned Judge has fortified this conclu- 
sion by the fact that on the 24th February 1882, the defendant Dharup Nath 
himself stated on oath that his father Gobind had gone away ten years before, 
and had not since been heard of. And upon this state of things the learned 
Judgfi, applying the provisions [848] of ss. 107 and 108 of the Evidence Act 
(I of 1872), held that the missing Gobind Saran, father of the defendant, could 
not be regarSed as having been alive at the time of Musammat Sheo Kuaria’s 
death in 1882, and that the whole estate which she held by inheritance from 
her husband Hanuman Dat, devolved entirely upon Gopal Saran, to the exclu* 
$ion of the defendant Dharup Nath. 
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Now, upon these findings of fact, which we are bound to accept ,^n s^^cond 
appeal, the first point which has to he considered is, whether the provisions 
of ss. 107 and 108 of the Evidence Act are applicable to the present case with 
reference to the missing Gobind Saran. The learned Judge has applied those 
sections to this case by parity of reasoning deduced from the Full Bench rulifig of 
this Court in Mazhar Ali v Budh Singh, I. L. E., f All., 297, where it was 
held that the rule contained in s. 108 of the Evidence Act goverps the case qI 
a Muhammadan who has been missing for more than seven years, when the 
question of his death arises in cases to which, under the provisions of a. 24 gf 
Act VI of 1871 (Bengal Civil Courts Act), the Muhammadan law '.s applicable. 
That ruling would not by itself be applicable to this case, which is governed by 
Hindu law, though the principle laid down in that case would apply, if thei 
question of the death of a missing person is simply a, question of evidence and 
not of succession. In the case of Janmajay Mazmndar v. Keshab Lai Qh^se, 
2 B. L. E.. A. C., 134, it was held by the High Cuuit of Calcutta that when a 
Hindu disappears and is not heard of for a length of time, no person can succeed 
to his property as heir until the expiry of twelve years from the date on which 
he was last heard of; and a similar rule appears to have been adopted by the 
same Court in Ouru Dafi Nag v. Matilal Nag, G B. L. E , Ap., 16. But both 
these rulings are antecedent to the Evidence Act which now regulates all ques- 
tions of evidence ; and the ruling which seems to come nearer to the present 
case than either of the other two cases is tho Full Bench ruling of this Court 
in Parmeshar Rai v. Bisheshar Singh, I. L. R., 1 All., 53, where it was held 
that in a suit by a reversioner next after a missing reversioner the death of 
such missing reversioner might, for the purposes of such a suit, be presumed 
under the provisions of s. 108 of the Evidence Act, though tho learned fudges 
[819] doubted whether, in a suit for the purpose of administering the estate 
of a missing Hindu, the rule contained in the above-mentioned section of the 
Evidence Act would he applicable. 

In tho present case the learned i^leader who has appeared in support of the 
appeal, has made no attempt to show that tlie rule which I am now considering 
is regarded by tlie authorities of Hindu law as a rule of succession and inlieri- 
tance.to which the provisions of s. 24 of the Civil Courts Act (Vlof 1871) would 
be applicable ; and under such circnmstarscos I must hold that the question, 
whether the missing Gobind Saran w is .‘livn in 1882, at the time of Musammat 
Sheo Kuaria’s death, is a simple question of evidence governed by ss. 107 and 
108 of the Evidence Act ; specially as the question in this case does not relate to 
the admitted property of the missing Gobind Saran ; but the point is, whether 
Gobind Saran was alive at the death of Musammat Sheo Kuaria, so as to inherit 
any portion of the estate of his maternal grandfather after the deat^of the widow. 

t 

Now, ss. 107 and 108 of the Evidence Act may be read together, because 
the latter is only a proviso of the rule contained in the former, and both 
constitute one rule when so read together. The sections are thus worded ; — 

" When the question is, whether a man is alive or dead, and it is shown that 
he was alive within thirty years, the burden of proving that he is dead is on the 
person who aflfirms it. Provided that when the question is whether a man is 
alive or dead, and it is proved that he has not been heard of for seven yiaars by 
those who would naturally have heard of him if he had been alive, the burden 
of proving that he is alive is shifted to the person who affirms it.’\ The rule so 
enunciated has obviously been borrowed, with hardly any modification, fromthe 
English law of evidence as stated in Taylor’s celebrated work (s. 157, 2nd ed.), 
from which I may quote the following passage : — “In such case, after the lapse 
of yeap, the presumption of life ceases, and the burden of pr6of is devolved 
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OQ then other party. This period was inserted, npon great deliberation, in tho 
statutes respecting bigamy, and the statute concerning leases for lives, an^t 
has si^ce been adopted, by analogy, in other oases. But although a person who 
.has not been heard of for seven [ 620 ] years is presumed to be dead^ the Jaw 
raises no presumption as to the time of his death ; and therefore, if any one has 
to establish the precise period during those seven years at which such person 
d^d, he must do so by evidence, and can neither rely, on the one hand, 
upon the presumption of death, nor, on the other, upon the presumption of the 
continuance of life." 

I am prepared to accept this as a good explanation of the rule contained 
in 88. 107 and 108 of the Eviidence^Act, and I do not think that those sections, 
taken together, Jay down any rule as to tho exact time of the death of a missing 
parson. So that whendver the question as to the exact Uine of death arises, it 
must be dealt with according to the evidence and circumstances of each case, 
when the death is alleged to have occurred at any time not affected by the 
^resumption of law as to the seven years. In the present case tlie Court of First 
Instance, upon the evidence before it, found that “the plaintiff 's witnesses fully 
prove that he (Gobind Saran) has not been heard of for fifteen years,” and the 
Court went on to discredit the allegation of defendant that his father 
disappeared only ten years ago. This finding, as I have already said, was 
. accepted by the Lower Appellate Court as justified by the evidence and circum- 
stances of the case ; and that Court found that the missing Gobind Saran was 
dead at the time when, by the death of Musammat Sheo Kuaria in 1882, the 
estate of her deceased husband, Hanuman Dat, would devolve upon his 
daughter’s sons, the widow’s estate having then terminated. 

• I accept this finding, which I regard as one of fact and not open to any 
objection, on the ground of illegality or irregularity, and I take it that Gobind 
Saran was not alive when Musammat Sheo Kuaria died on the lOrh October 
1882. This being so, Gopal Saran was the only daughter’s son of Hanuman 
Datupon whom the estate of his maternal grandfather would devolve, to the 
exclusion of the defendant. The Hindu law upon the subject seems to me 
to be perfectly clear ; and I may refer to ss. 477-479 (2nd ed.) of Mr. Mayne’s 
valuable work as enunciating the principles upon which a daughter's son 
inherits the property of his maternal grandfather. What is regarded in Hindu 
law as woman s estate is described by Mr. May no in ss. 636 and 537 of his work, 
and the nature of such estate is applicable alike to a widow and a daughter, both 
C 621 ] being a sort of life-tenant — a phrase which I use only by way of analogy. 
In the case of a sonless Hindu, his separate estate devolves, in the first instance, 
upon his widow or widows, and thereafter upon the daughter or daughters, 
aud it is nc^t till the death of the daughter or daughters that the daughter’s 
son’s right of inheritance initiates. And I may here quote a passage from 
8. 479 (2nd ed.) of Mr. Mayne’s work, which, in principle, is fully applicable to 
the rights of the defendant Dharup Nath ; for even his father Gobind Saran’s 
right of inheritance could not initiate till after the death of not only the widows 
of Hanuman Dat, but also of any daughters, if suoh were in existence at the 
time of tbeu death of the widow Sheo Kuaria. Mr. Mayne says : — 

^ A daughter’s son, on whom the inheritance has once actually fallen, 
t$£es it as full owner, and thereupon he becomes a new stock of descent, and 
oil his death the sucoession passes to his heir, and not back again to the heir 
of bis grapdfather. But until the death of the last daughter capable of being 
an heiress, he takes no interest whatever, and therefore can transmit none. 
THerefore, if he should die before the last of such daughters, leaving a son, 
that SQU would not succeed, because he belongs to a completely differen 
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family, and 'be would offer no oblation to the maternal grandfather of his owi> 
father/’ 

This passage, whioh is fully supported by authority, shows that tb^s death 
of a daughter’s son, antecedent to the death of a daughter, would prevent the' 
ejstate from devolving upon the son of such daughter’s son ; and this rule applies 
a fortiori to a case such as the present, where Gobind Saran, the father of t^ie 
•defendant, namely, the grandson of Hanuman Dac, has been found to ha\e 
died before the death of Hanuman Dat's second^ widow, Musammat Sheo 
Kuaria. Gopal Saran was therefore the only existing son of a daughter of 
Hanuman Dat when the latter's widow, Sheo Kuaria, died in 1882 ; and upon 
this state of things, 1 have no doubt that jibe whole estate of Hanuman Dat 
devolved, upon the death of the widow, on Gopal Saran. But Gopal Saran, by 
a deed of sale of the 24th December 1882, conveyed bid rights and Interests in 
the estate of his maternal grandfather to the plaintiff-respondent, and that deed 
has been found by the lower Courts below to have been genuine and valid, — a 
finding which we cannot [622J disturb in second appeal. And this being so.^ 
the plaintiff is entitled to all that his vendor conveyed to him, and for these 
reasons I would dismiss this appeal No. 1622 with costs. 

The cross-appeal No. 1750 of 1885 relates to the property which has been 
found, as a question of fact, by tlie Lower Appellate Court not to have belonged 
to the estate of Hanuman Dat; and that being so, it could not devolve upon the 
plaintiff’s vendor, Gopal Saran, and the latter had no title to convey. The 
finding being one of fact, cannot be disturbed in second appeal, being open ta 
no legal objection, and for this reason I would also dismiss the plaintiff’s 
appeal No. 1750 with costs. 

Brodhurst, J. — I concur in dismissing these two appeals with costs. 

Appeals dismissed. 


NOTES. 

[This case was dissented from and observed upon in (1911) 34 All., 30 as follows : — 
** With all respect to the learned Judge who delivered the judgment in the case, I (RICHARDS, 
C.J.) think that he misinterpreted and misunderstood the passage from Taylor on Evidence 
which he quotes. The period of seven years which the learned author speaks of, is, in my 
opinion, the minimum period during which it is necessary for the plaintiff to show that the 
person whose life or death is in question has not been heard of, and that if the evidence 
shows the person has not been heard of for 14 or 15 years instead of seven, the presumption 
would not be carried one bit further. There would bo merely the presumption that the 
mao was dead ; but there would be no presumption that ho died at any particular moment 
of the period during which he has not been heard of &c. " 

See also (1898) 93 Bom., 296; 8 Bom. L. R., 226; 37 Cal., 103 ; 85 Gal., 25; 11 C.L.J.,. 
580 ; S3 Gal., 173 ; 19 M. L. J.. 502 ; (l91i) 84 All.. 86 ; (1910) 8 1. 0., 55 (All.).) 
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APPELLATE CRIMINAL. 

. ^ The 26th June, 1886, 

Present : 

Mr. Justice Straight, Offg. Chief Justice, and 
Mk. Justice Rrodhurst. 

' Queen-Empress 
’ versus 
Mohan 

Murder — Culpable homicide not amounting to murder — Grave and sudden prO’^ 

, vocation — Act XLV cf 1860 {Penal Code), ss. 800, Exception 1, 302, 304, 
Upon the trial of a person charged with the murder of his wife, it was proved that the 
accused had entertained well-founded suspicions that his wife had formed a criminal intimacy 
with another person ; that one night the deceased, thinking that her husband was asleep, 
stealthily left his side ; that the accused took up an axe and followed her, found her in 
conversation with her paramour in a public place, and immediately killed her. 

Held, that the act of the accused constituted the crime of murder, the facta not showing 
** grave and sudden provocation ” within the meaning of s. 300, Exception 1 of the Penal 
Code, so as to reduce the offence to culpable homicide not amounting to murder. 

Jjueen-Empress v. Damarua, Weekly Notes, 1886, p. 197, distinguished by 
STRAIGHT, Offg. C.J. 

This an appeal from a judgment and older of Mr. H. P. Mulock, Sessions 
Judge of Shahjahanpur, dated the 4th January 1886, convicting tlie appellant 
of mutder and sentencing him to transportation for life. The facts of this case 
are stated in the judgment of BkODHURST, J. 

The Appellant was not represented. 

[623] The Public Prosecutor (Mr. C, H, Hill), for the Crown. 

Brodhurst, J. — The prisoner, Mohan, was committed to the Sessions on 
alternate charges under ss. 302 and 304 of the Indian Penal Code ; tfiat is, for 
the offences of murder and culpable homicide not amounting to murder. The 
assessors, for reasons stated by them, were of opinion that Mohan was guilty of 
culpable homicide not amounting to murder. The Sessions Judge convicted 
Mohan of the offence of murder, and sentenced him to transportation for life. 
Prom this cd'nviction and sentence Mohan preferred an appeal which came before 
me for disposal, and I referred it to a Bench of two Judges for consideration 
of two points of law ; first, whether the confession of the accused before the 
Assistant Magistrate was, owing to certain defects in recording it, inadmissible 
in evidence ; secondly, whether the offence committed was murder or culpable 
homicide not amounting to murder. The case then came belore the Officiating 
Chief Justidh and myself, and we remanded it for certain evidence under s. 533 
of fhS Criminal Procedure Code. That evidence has now been received, the 
confession is duly proved, and is, I consider, true. The second point of law 
refnains to be disposed of. 

The facts of this case are briefly as follows : — 

The accused suspected that his wife had, during his absence, formed a 
oriminal intimacy with one Fakruddin, and the latter person has admitted that 
the accused’s suspicions were well-founded. It appears that on the night in 
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question ther deceased woman, thinking that her husband was asleep, atealthi^y 
left his side with the intention of going to her paramour ; that the accused took 
up an axe and followed her, found her in conversation with Fakruddpi, and 
immediately killed her. Fakruddin meanwhile had run away to the room he* 
occupied in his employer’s compound ; the accused followed him there, entered 
the room, and struck him, but without seriously injuring him. Fakruddin 
effected his escape from the room, and the accused then fastened the door ai^ 
made a desperate attempt on his own life by cutting his throat. Two of the 
assessors were of opinion that accused found hi&Twife in the act of criminal 
intercourse with Fakruddin. Were that proved, Mohan’s offencd* would be 
reduced to culpable homicide not amount- [624f]ing to murder, but even Mohan 
did not in his confession urge as much in his own favour. Hq alleged that he 
had reason to believe that his wife had an intrigue with Fakruddin, that seeing 
her stealthily leave his bed at night, he armed himself, followed her, and found 
her sitting and conversing with Fakruddin, and he therefore immediately killed 
her. I have now had the advantage of consulting the learned Officiating Chief 
Justice and of referring to certain English and American cases bearing on thiil 
point of law. 

In ** Bishop’s Commentaries on the Criminal Law*' Vol. II, 6th ed., p. 711^ 
is the following : — “ A man suspecting adultery followed his wife, and found 
her talking with her paramour; she ran off, but the latter remained. He fell 
on him with a stone and knife, inflicting wounds which produced death, and 
it was held that the offence was murder — The State V. Avery, 64 N. 0., 608 ; ” 
and in Kelly's Case, referred to on page 786, Vol. I, 4th ed., *'BuBsell on trimes 
and Mtsdemeanours,'* Eolfe, B., in summing up, observed : — “ It is said that 
if a man find his wife in the act of committing adultery and kill her, 'that 
would be only manslaughter, because he would be supposed to be acting under 
an impulse so violent that he could not resist it. But I state it to you without 
the least fear or doubt, that to take away the life of a woman, even your own 
wife, because you suspect that she has been engaged in some illicit intrigue,^ 
would be murder : however strongly you may suspect it. it would most unques- 
tionably be murder ; and if I were to direct you, or you were to find otherwise, 

I am bound to tell you, either you or I would be most grievously swerving from 
our duty.” I am now satisfied that Mohan is guilty of murder, and 1 concur 
in dismissing his appeal. 

At the same time I think that, with reference to the circumstances of the 
case, transportation for life is too severe a sentence. Natives of this country,, 
in cases of this description, appear to bo generally unable to exercise that 
control over themselves that Europeans usually succeed in doing. The prisoner, 
moreover, is an ignorant man, and, in my opinion, he received ^provocation,, 
though not such as to bring bis case within Exception I, s. 800 of the 
Indian Penal Code. I therefore concur with the learned Chief Justice 
£628] in recommending that his sentence be commuted to ten years’ rigorous 
imprisonment. 

Straight, Oif£. G« J. — I have had an opportunity of reading the observa- 
tions of my brother Brodhubsx in reference to the case of this appellant, and 
it is unnecessary for me to recapitulate the facts which are clearly an£ fpUy 
set out in his judgment. I entirely approve of the order be proposes, aii4 
from the moolent that I had an opportunity of perusing the evidepoe agaihst 
the appellant, I never entertained any doubt that the Judge of Shi^bjahanpur 
was right in law in the view he took as to the legal quality of the act committed 
by the appellant. That act was most undoubtedly one that constituted the^ 
crirneof muBet, and I think that had the learnt Judge oounWnanced tto 
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view ttiat, looking to Ihe facts, there was enough by reason of gravb and sudden 
provocation, to reduce the offence to that of culpable homicide not amounting 
to m'tvrder, he would have been improperly construing and applying the law 

iSfotes, 1886, p. 197, gone to the extreme limit that 1 am prepared to go in 
oases of this description, in holding upon the facts there disclosed, that the 
h^usbahdV offence in killing his wife or her paramour, or both, was, by reason 
of grave and sudden provocation, reduced from murder to manslaughter. In 
that case the circumstances were of such a character and description that there 
were reasonable grounds for, the accused man believing or imagining that an 
act of adultery had been committed immediately before he saw his wife 
with her paramour ; and I therefore, though not without doubt and with some 
elasticity, applied the principle which has been sanctioned in cases of this 
description by the rulings of the most eminent English Judges. In the present 
instance, none of those circumstances exist. On the contrary, it is clear that 
the appellant, having first armed himself with a weapon, followed his wife 
some distance, and all that he saw taking place before his attack upon her, was 
a meeting between her and the man with whom she had had improper relations, 
and some conversation passing between them. That state of things was wholly 
inadequate to the resentment with which it was met on the part of the 
appellant, and his act was altogether out of proportion [626] to the provocation 
given. The law does not sanction or approve a man taking into his own 
hands the duty of punishing his wife in the mode adopted by the prisoner, 
and it would be most dangerous to society if the Courts of this country were 
to adopt the doctrine that he might. “ No man under the protection of the 
law. is to be the avenger of his own wrongs. If they are of the nature for 
which the laws of society will give him an adequate remedy, thither he ought 
to resort” — “Bussell on Crimes and Misdemeanours” Vol. I, 4bh ed., p. 725. 
The conduct of the deceased woman in meeting her paramour was no doubt 
most improper; but the meeting took place in a public place and under circum- 
stances that, while they might arouse the appellant’s anger, they cannot be 
regarded of such a character that they can properly be held to have deprived 
him of his self-control to the extent and degree required by the law, before the 
nature of his crime can be reduced from murder to culpable homicide. 

I arrprovG of the order of my brother Brodhuest that this appeal should 
be dismissed, and I also agree in the recommendation that he proposes. While 
it is essential that in cases of this kind the true legal nature of the act, of which 
the person has been guilty, should be recorded against him, the question of 
punishment may, I think, with propriety, be brought to the notice of His Honor 
the Lieuteuynt-Governor, in whose hands resides the exercise of the prerogative 
of mercy. I agree with my brother BrodhurST that there are circurastancea 
in this case which show it to he of a somewhat exceptional character, and I 
therefore concur in his recommendation. 

Appeal dismissed. 


NOTES. 

[ See also (1886) 8 All., 685, in/ra.] 
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BAHOBI liAL V. 


C B All. B86* 

APPELLATE CIVIL. 

The 2nd August, JS86, 

Present : 

Mb. Justice Straight, Opfg. Chief Justice anu 
Mr. Justice Mahmood. 

Bahori Lai Appellant 

versus » 

Gauri Sahai Eespondent./' 

Civil Procedure Code, ss. 244 (c), 278‘263 — Question for Court executing 
decree — Separate suit — " Bepresentatire” of judgment-debtor. 

« 

The decree-holder under a decree for enforcement of lien against the zamindari rights 
and interests of K, applied for execution hy attachment and sale of [ 627 ] certain shares, 
one of which was recorded in the kheioat in the name of K, and two others in the name of B, 
his brother’s widow. The shares having been attached, the judgment-dehtor died, and J, his 
brother, and L, his son, were substituted as his representatives. In execution of the decree, 
only theshare which had stood recorded in the name of the deceased judgment-debtor, and 
which was in possession of J and Las his representatives, was sold ; and the decree-holder 
then applied for sale of the other shares which had been attached. To this B objected under 
s. 2811 of the Civil Procedure Code, claiming to bo the owner of the shares in question. 
Before the bearing of her objections she died, and 1j applied to have his name brought hpon 
the record in her place for the purpose of supporting the objections. An order having been 
passed disallowing the objections which had been filed by B, L appealed to the High Court. 
A preliminary objection was taken on behalf of the decree-holder to the hearing of the appeal, 
on the ground that as the first Court's order related to L's claim as the heir of B, to have the 
shares entered in her name released from attachment, it must be regarded as passed under 
s. 281 of the Civil Procedure Code, and as conclusive, subject to L’s bringing a suit to 
establish his right. On the other side, it was contended that, L being the representative of 
the deceased judgment-debtor K, the first Court’s order must be regarded as passed under 
S. 214 of the Code, and the appeal would therefore lie. 

Held, that the preliminary objection must prevail, and the first Court’s order must be 
regarded as passed under s. 281 and not under s. 241 of the Code, inasmuch as L’s claim 
which was rejected by it was nothing more than to come in as B's representative for the pur- 
pose of supporting her objections ; and it was iu right of a third person, whose interest he 
asserted to have passed to him, that he prayed admission to the proceedings, and this 
character was wholly distinct from that be filled as the legal representative oi his deceased 
father. Because L happened, for the purpose of the execution-proceedings, to be bis father's 
legal representative, and to be liable to satisfy the decree to the extent of any assets which 
might have come to his hands, it did not follow that any rights claimed by him through a 
third person must be dealt with, and could only be dealt with, between him and the decree- 
holder in the executim -procpedings, * . 

* First Appeal JNo. 112 of 1886, from an order of Mirza Abid Ali Khan, Subo^ioate 
Judge of Shabjabanpur, dated the 7tb December 1885. * 

281 : — If the Court is satisfied that the property was, at the time it W|is attached, 
in possession of the judgment-debtor as hi$ own property and 
Disallowance of claim to not on account of any other person, or was in the possession of 
releaseof property attached, some other person in trust for him, or in the occupancy of a 
tenant or other person paying rent to him, the Court shall 
t disallow the claim.] * 
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* Wahed Ali v. Juma^, 11 B. L. R., 149 ; Ram Ghiilam v. Jlaearu Kuar^ I. L. R., 7 
Alh, 64? ; Sita Ram v. Bhngwan Bass^ I. L. R., 7 All., 733 j Shankar Dial v. Amir Baidar, 
I. L. R,, 2 All., 762 ; Nath Mai Das v. Tajammull Busain, I.L.R., 7 All., 36, and Kanai Lai 
Khan y.^Sashi Bhuson Biswas^ I, L. R,, 6 Cal., 777, referred to, 

facts of this ea^e are stated in the judgment of STRAIGHT, Ofifg. O.J. 

Munshi Hanuman Prasad and Pandit Nand Lai, for the Appellant. 

• Me. Gfirapiet, for the Respondent. 

Straight, Offg. C.J . — In order to make the questions that have been 
raised in this appeal intettigihle, it is necessary to state the [628] following 
facts, and*the accompanying table may facilitate the doing so: — 

Jawahir. Kashi Bam. 

.1 • I 

Kalian Singh, marriod (1) Bhagirathi, 

married Musammat Janki. (2) Bijai Kuar, 

Bahori Lai (appellant). 

On the 2nd January 1875, Kalian Singh executed a bond in favour of 
Gauri S>ihai, resiiondent, hypothecating his zamindari rights and interests in 
mauza Deva Kanchan. He was at that time recorded in the khewat as pro- 
prietor of a 5 biswas share in that mauza, and Musammats Bhagirathi and 
Bijai Kuar, the widows of his deceased uncle, Kashi Ram, wore respectively 
described therein as owners each of a 5 biswas share. On the 28th September 
1883, Gauri Sahai obtained a decree for enforcement of lien against the entire 
zamindari rights of Kalian Singh in mauza Deva, hypothecated in the bond of 
the 2nd January 1875, but his claim against the person and other property of 
the obligor was dismissed. Owing to some antecedent litigation that had taken 
place between Bijai Kuar on the One side, and Kalian Singh and Musammat 
Janki on the other, in reference to the 5 biswas share recorded in Janki’s 
name, a compromise was arrived at between them, by which it was agreed 
“ that mutation of names in respect of the property in dispute should be effected 
in favour of Musammat Bijai Kuar, and that she should remain as heretofore 
in possession of the said property and other properties situate in mauza Deva 
and mauza Ghasifca, and that the said property shall be responsible for any 
debts due from us Kalian Singh and Musammat Janki. On her side Bijai Kuar 
said : — “ I shall have no right to transfer any property, nor shall the said 
property be liable for any debt due from me. I shall have a life-interest in all 
the estate left by my deceased husband. ” This arrangement was given effect 
to by the removal of Janki’s name from the khewat as to the 5 biswas share, 
and the substitution of Bijai Knar’s, who thus stood entered in respect of two 
shares of 5 J^iswas each. 

On the 14th April 1884, Gauri Sahai made his first application 
for execution by attachment and sale of the hynothecated rights and 
interests of his obligor, which he described as “ 6 biswas entered in 
[629] the name of Kalian Singh, judgment-debtor, and 5 biswas in the name 
of Janki and 5 biswas in that of Bijai Kuar, in mauza Deva, of which Kalian 
Singh is thq owner." As I have already stated, Janki's name had been expung- 
ed arjJ no share stood in her name at all. On the 23rd April 1884, the Court 
issued an attachment against the whole 15 biswas, and on- the 11th of May 
fqjlowing they were attached. On the 8bh June 1884, Kalian Singh, the 
judgmenfc-'debtor, died, and Janki, his widow, and Bahori Lai, his son, wore 
substituted as his representatives on the 18th of the same month. 

On the 29th of November 1884, the Subordinate Judge transferred the 
exeoution-pfooeedings to the Collector of the district, and on the 20th June 1886, 


1071 



BAHORt LAL V, 


ili.B. 8 All, 630 

the Collector put up and sold only the 5 hiswas share which had stood seooi^^ 
ed in the name of the deceased ]udgment>debtor, and which was in the posses* 
sioQ of Janki and Bahori Lai as his representatives. Subsequently Gauri 
Sahai applied for sale of the 5 hiswas which he described as entered in thenaine 
of Janki and the 5 bis was in the name of Bijai Euar. On the 19th September 
1885, Bijai Kuar filed objections, stating that Janki had no interest 
in the property, that she (Bijai Kuar) was the owner, and that any interecTJa 
derived by Janki from her deceased husband had already been sold by the 
decree- holder. The 14th November 1885, was fixfed for the hearing of these 
objections, but before that date Bijai Kuar died, and on the 11th November 
Bahori Lai, under the guardianship of his mother, applied to have his name 
brought on the record in her place with fhe object of supporting her objec- 
tions. This was done subject to anything that might hereafter be urged by 
the decree-holder. On the 5th December 1885, he in his turn put in objec* 
tions to the effect that any interest Bijai Kuar might have had in the property 
died with her, and that she left no rights that could pass to Bahori LhI as 
her heir ; on the contrary, that anything she had was in reality the property of 
Kalian Singh, that it was hypothecated in the bond of the 2nd January 
1875, and that by the terms of the compromise between Bijai Kuar and Kalian 
Singh and Janki, the first-named had agreed that the property should be liable 
for the debts of Kalian Singh Tliese objections were heard and disposed 
of by the Subordinate Judge on the 7th December 1885; and he held that 
[680] ‘ ‘ no specified share of Kalian Singh has been charged under the decree 
sought to be executed and under the bond dated the 2nd January 1875, the 
basis of the decree ; on the contrary, a ciiarge was created on the whole right 
and interest in inauza Deva Kanchan ; therefore the share of Kalian Singh in 
the property, standing in the name of Bijai Kuar, should also be considered 
hypothecated. The objection that the property of Bijai Kuar had been exempted 
should not have been allowed. She might have perhaps continued in posses- 
sion during her life, but she ditd while the suit was pending. The son of 
Kalian Singh, the heir of the judgment-debtor, wishes to become the represen- 
tative of Bijai Kuar, but the Court thinks none can become her representative, 
her interest having been merely life interest: ordered that the claim be 
disallowed with costs.'* 

It is obvious therefore, from the terms of the order of the Subordinate 
Judge, that the proceeding before him had reference to the objections which 
bad been filed hy Bijai Kuar, and supported by Bahori Lai, through his guardian, 
pursuant to the order granted on the application of the 11th November 
1885. The decision of the Subordinate Judge was appealed from hy Bahori Lai 
to the Judge, and among the pleas was the fourth to the following effect : — 
As applicant is the representative of Kalian Singh, judgment-debtor, and 
the execution is taken out against him, all the objections raised b> him should 
have been set at rest under s. 244 of the Civil Preoedure Code, and he should not 
be made to prefer a claim." The Judge disposed of the case upon a pre- 
liminary point of jurisdiction, holding that as '* the decree, in the execution 
of which the objection is taken, is over Bs. 5,000 in amount," this Court, and 
not his Court, was the proper appellate tribunal. He accordingly returned 
the memorandum of appeal for presentation here, and this is the moQe^ in 
which the matter cornea before us. When the case came on for hearing, Pandil 
Bishambar Nath, for the respondent, took a preliminary objection to the effeht 
that the proceeding before the Subordinate Judge having taken plaop in refer- 
ence to the claim of Bahori Lai, as the heir of Bijai Kuar, to have the 
10 biswas share released from attachment, his order must be regarded as passed 
under ». 2P1 of the Civil Procedure Code, and such being the ease, and it 


1072 



8 ill. 631 


OACBI SABAl [1886] 

• 

ooDclusive, [631] subject to Bahori Lai's bringing a suit to establish his 
Tight« no appeal lay to this Court. In reply for the appellant, it was urged 
that tlje proceeding before the Subordinate Judge must be regarded as held 
' under s. 244, Bahori Lai being the representative of Kalian Singh, and in 
support of this conrteotion a ruling of the Privy Council Ah v. Jumaee, 
11 B. L. R., 149, — and one of this Court — Bam Ghulam v. Hazaru Kuar, I.L. R., 
7 ^11., S47r— were referred to. 

I think that the prelim^inary objection urged for the respondent is a valid 
one and n;^u8t prevail. It is clear that the objections filed by Bijai Kuar on 
the 19th September 1885, were put in under s. 278 of the Code, and that, 
whether rightly or wrongly, she claimed to be entitled to the two shares of 
■6 biswas each, and on that ground to have the decree- holder’s attachment releas- 
ed. Had she survived, lihose objections would have had to be considered and 
•disposed of in the manner provided in ss. 280 and 281, and had the decision 
been adverse to her, her remedy, and her only remedy, would have been a suit 
^f the kind mentioned in s. 283. All that Bahori Lai sought to be allowed to 
»do was to come in as the representative of Bijai Kuar for the purpose of sup- 
porting those objections, and it was his claim to do this that was rejected by 
the Subordinate Judge, and nothing more. It was in right of a third person, 
whose interest he asserted to have passed to him, that he prayed admission to 
"the proceedings, and this character was wholly distinct and apart from that he 
filled as the legal representative of his deceased father, in which capacity he 
had been cited after the passing of Gauri Sahai's decree. No application had 
been put in by the decree- holder, which would have made tlie second paragraph 
of 8. 234 applicable, and in my opinion it is impossible to hold that the question 
decided by the Subordinate Judge, which is sought to be impeached on appeal 
here, was one that fell within the purview of cl. (c), s. 244 ; on the contrary, if 
any section covers the Subordinate Judge’s order, it must be a 281. I do not 
think that because Bahori Lai happens, for the purpose of the execution-pro- 
eeedings under Gauri Sahai’s decree, to be the legal representative of his father 
Kalian Singh, and to be liable to satisfy it to the extent of any assets which 
may have come to his hands, that any rights claimed by him through a third 
person must be [632] dealt with, and can only be dealt with, between him 
and the decree-holder in the execution-proceedings, in which, be it observed, 
only for the property of the deceased which has come to his hands, and has 
not been duly disposed of, can any personal responsibility attach to him, I 
do not understand the Privy Council ruling, or the judgment of this Court 
referred to by the appellant’s learned pleader, to lay down the proposition 
that the legal representative of the judgment-debtor, brought in aher decree, 
is constrained to have his title, possibly to a large property, determined by 
the summary method adopted in execution -proceedings, and that because he is 
another man’s legal representative, he is placed in a worse position than other 
people, and has no remedy by suit. Both the cases had reference to persons 
who had been cited in the suit as representatives of a deceased person before 
decree, aud so far .as the ruling of their Lordships of the Privy Council was 
•concerned, jts direct object was to determine that such persons were parties to 
the juit for the purpose of s. 11 of Act XXIII of 1861, and their remarks 
referred to by my brother Oldfield in Bam Ghulam v. Hazaru Kuar, I. L. R.| 
7^All., 647, are directed to that point and that point only, I allowed the 
preliminafy objection, that the order here was not passed under s. 244 of the 
Oode, and dismiss the appeal with costs. 

MahmOOd, J. — I confess that I have had considerable doubts upon the 
Question of taw raised in this case, and the difficulty is considerably enhanced by 

U Atai.— 18 #:; 
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the fact that there exists a long coniliot of decisions in the published retorts as. 
to how far Ihe representative of a judgment-debtor can be dealt with as a pai*ty 
to the suit for purposes of execution-proceedings relating to the questions .under 
s. 244 of the Civil Procedure Code, The most important case upon the tjubject; 
is Waked Ali v. Jumaee, 11 B L. E., 149, where the Lords of the Privy Counoil 
held that a party sued in a representative character, against whom a decree is 
obtained, is a party to the suit for purposes of execution of such depreq, The , 
same is the effect of 0$ee7n un-n?ssa Khatoon v. Ameer -un-nissa Khatoon^ 20 W. 
E., 162. The rule appears to have been carried further by a Division Bench of the 
Calcutta High Court in Ameer -un-niasa Khatoon v. Meer Mozuffet Hossein 
Choivdhry, 12 B.L.E.,65, where the same rule was applied to the case of a person 
[633] who was not a party to the decree, but had been brought upon the 
record as representative of the deceased judgmont-dehor in thTe execution-pro- 
ceedings, The view is in accord with a much older rufing of the Madras High 
Court in Buddu Bamaiya v, C. Venkaiya, 3 Mad. H. C. Eep., 263, where it was 
held that questions arising between the parties to the suit cannot be limited to 
questions arising between tliose who were parties to the suit at the date of the 
decree ; but after decree the representative of a decree-holder, or the represen- 
tative of a defendant against v^7hom an execution is sought, become parties to 
the suit for the purposes of execution. The same is the effect of a later ruling 
of the same Court in Kurtyah v. Mayan, I. L. E , 7 Mad., 255. On the other 
hand, the rulings of this Court in two cases — Abdul Rahman v. Muhammad 
Yar, 1. L. E., 4 AIL, 190, and Awadh Kuan v. Raktu Tiivari, I.L.E., 6 AIL, 109, 
seem to i)roceed upon a ratio dccnlemdi which appears to be inconsistent with 
the rulings above referred to. Indeed, in Nwiba Harishet v. Sita Ram Paraji, 
I. L. E., 9 Bom., 458, Sargent, C.J . referring to the former of these cases, 
declined to follow it, regarding it to be inconsistent with the Privy Coilnoil 
ruling, and he adopted the ruling of the Madras Court in Arundadhi Ammyar 
V. Naiesha Ayyar, I. L. E., 5 Mad., 391. Again, the rulings of this Court in ham 
Ghulam v. Hazaru Kuar, I. L. E , 7 All., 547, and Sitaliam v. Bhagwan Das, 
I. L. E., 7 AIL, 733, in both of which I concurred with my brother OLDFiELD, 
laid down the rule that the representative of the judgment-debtor who had 
objected that the property attached had been acquired by himself, and not 
inherited from the judgmont-debtor, and was therefore not liable in execution,, 
must be treated as a party to the suit within the meaning of s. 244 of the Civil 
Procedure Code, and the objection must be dealt with in execution of the decree. 

I must also here point out that whilst in the latter of these cases the representative 
of the judgment-debtor was brought upon the record in the execution-proceedinga 
subsequent to the decree, in the former case the representatives were themselves 
impleaded in the original suit in that capacity, and the decree had been obtained 
against them. In delivering my judgment in the case, whilst conourring with 
my brother Oldfield, I expressed the view that the turning point upon which 
the application of the rule contained in s. 244 of the Civil [634] Procedure 
Code, barling adjudication in a regular suit, depends, is, whether the judgment- 
debtor, in raising objections to execution of decree against any property, pleada 
what may analogically be called a jus tertii, or a right which, although he 
represents it, belongs to a title totally separate from that which he personally 
holds in such property. And I also held that this view was consistent wi^i the 
ratio decidendi which had been adopted by my brother OLDFIELD in Shardcar 
Dial V. Amir Haidar, I. L. E., 2 AIL, 752, and which I followed in Nath Mai 
Das V. Tajammul Husain, 1. L. E,, 7 AIL, 36. and at the same time t expressed 
my dissent from the ruling of a Division Bench of the Calcutta Court in Kanai 
Lall Khan v. Sashi Bhuson Biswas, I. L. E„ 6 CaL, 777, which goes the length 
of holding that even where a person, upon the death of a Hindu widow, is made 
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a party to the suifc as reversionary heir to the estate, and a decree is passed 
against nirn, he may in a subsequent suit claim to establish that *the decree 
covered only the liCe-interest of the widow. The ratio decidendi adopted 
,in the Ruling seems to be that, although the plaintiff was impleaded in the 
decree as the representative of the widow, the nature of his claim was 
such as to exclude *it from the operation of s. 244 of the Code— a 
,,view wbiclY I could not reconcile with the ruling of the Lords of the Privy 
Council in Wahed AH v. Jwnaee, 11 B. L. R., 149. These are not the only 
reported cases which complicate the question ; and in this state of the case- 
law, I felt inclined to ask the learned Cl)ief Justice to refer this case to the Full 
Bench. But I am not prepared- to dissent from him in the distinction which 
be has drawn between this case and Jihe rulings to which I have referred. The 
present appellant* was no party to the original decree of the 28th September 
1888, and he was impleaded in execution-proceedings as the representative of 
the original judgment-debtor, Kalian Singh, and in that capacity he might, 
according to the rulings to which I have already referred, be treated as a party 
to the suit for purpose of s. 244 of the Code. But the case, as it has 
come before us, does not, as the learned Chief Justice has shown, relate to 
such capacity. In the execution-proceedings a third party, Musammat 
Bijai Kuar, vvho could under no conditions be regarded as the representative 
of the judgment-debtor, Kalian Singh, raised objections on the 19lh September 
1885, to the attachment of the property, and her objections were undoubb* 
[63S] edly such as are contemplated by ss. 278-281 of the Civil Procedure 
Code. The 14bh November 1885, was fixed for the hearing of the objections ; 
but the objector died in the meantime, and the present appellant had his name 
substituted as the representative of the objector, and the objections were 
dispo%ed of on the 7th December 1885, and this is the order from which this 
appeal has been preferred. 

Upon this state of things, I am not prepared to dissent from the learned 
Chief Justice in the view that the case is nob on all fours with the Privy 
Council ruling in Wiihed Ali's casie^ 11 B. L. R., 149, and that it is distin- 
guishable from the other rulings to which reierence has been made. Nor am 
I prepared to dissent from him in the view that the mere circumstance of 
the representative of a deceased judgment-debtor becoming the representative 
also of a deceased fcliird party, wh> was objector in tlie execution-proceedings, 
will not preclude him from prosecuting tfiose objections, and that the adjudi- 
cation upon such objections falls beyond the scope of e. 244 of the Code. 
Indeed, as the learned Chief Justice has pointed out, the matter was dealt 
with in the Court below as objections by a third party, and there can belittle 
doubt that the order of the 7th December 1885 now under appeal, was passed 
under s. 281*of the Code, as it disallowed the objections upon the ground that 
the appellant had inherited nothing from the original objector, Musammat 
Bijai Kuar. And this being so, I am not willing to disagree with the learned 
Chief Justice in holding that, under the circumstances of this case, the proper 
remedy for the appellant would be a suit such as is contemplated by s. 283 of 
the Code. 

For fhSse reasons I concur in the order which the learned Chief Justice 
has jm&de. 

Appeal dismissed. 


NOTES. 

f See th*e Notes to 7 All., 647 supra, 

S^e also (1901) 6 C. W.N., 62 ; (1898) 23 Bom., 237.] 
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CEIMINAL REVISIONAL. 

The 2vd Avgust^ 1886. 

Present : 

Mr. Justice Straight, Opfg. Chief Justice, and 
Mr. Justice Mahmood. 

Queen-Empress 

versus 

Lochaij. 

Murder — Culpable homicide not amounting to rtiurder — Grave and 
sudden provocation — Act XLV of 1^60 {Penal Code), 
ss. 300, Exception I, 302, 304. 

An accused person was convicted of culpable homicide not amounting; to murder m 
respect of the widow of his cousin, who lived with him. The evidence [686] showed that the 
accused was seen to follow the deceased tor a considerable distance with a qandasa or chopper^ 
under ciroutnstanoos which indicUod a bdier on his pirt that she was going to keep an 
assignation, and with the purpose of detecting her iii dung so. He found her in the act of 
connection with her paramour, and killed her with the chopper. 

Held, that the conviction mu^t be altered to one of murder, as the accused went deliber- 
ately in search of the provocation s)Ught to bo made the mitigation of his offence, and 
under the circumstaiieea dibch sod it could not be said that ho was deprived of self-control by 
grave and sudden piovoovtion. Queeri’Empre^s w. Damarua, Weekly Notes, 1885, o. 197, 
and Queen- Empress v. Mohan, ante, p. 622, referred to. 

This was a case the record of wliich was called for by STRAIGHT, Offo. 0,J*, 
in the exerci-ne of the High Court’s powers of revision. The case was one in 
which one Lochan had been convicted by Mr. R J. Leeds, Sessions Judge of 
Gorakhpur, of culpable homicide not amounting to murder, and sentenced to 
five years’ rigorous imprisonment, the Sessions Judge’s order being dated the 
11th March 1886. 

The facts of the case are stated m the order of the Court. 

Neither the prisoner nor the Crown was represented. 

Straight, Olfg. G.J. — This is a case of revision in reference to a deoi^ 
sion of the Judge of Gorakhpur, convicting the accused Lochan of culpable 
homicide not amounting to murder, and sentencing him to five years’ rigorous 
imprisonment. The case was called up by me, on perusal of the Gorakhpur 
sessions statement for March, and we have had notice issued tG the accused 
to show causa why the conviction recorded against him should not be altered 
to one of murder under s. 302 of the Penal Code, and why bis sentence should 
not be enhanced to that provided for that ofifence. 

The circumstances of the case are shortly these. The accused Lochan, son 
of Janki, Sainthwar by caste, aged 25, resided at the village of Balohi in the 
Tarkalvi a Police circle. Along with him lived Musammat Jadni^ deceased, aged 
about 25, the widow of his deceased first cousin Ram phal. On the evefni^gof 
Thursday, the 10th of December last year, about 8 o’clock, the accused was near 
bis house, cutting up sugar-cane with a gandasa and near by him were two nftn» 
Wall Julaha and Musa Ahir. According to the evidence of these persons 
the deceased, Musammat Jadni passed [ 637 ] close to them alone going 
in a southerly direction, and soon after she had gone on her way the accused 
followed, taking his gandasa with him. As to what then happened we team 
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fro^ tiw evidence of otfe Beni Madho, a caste-fellow of the accused, who says 
that on the night of the lOtb the accused came to him and stated that 
Mjisam^at Jadni was lying dead in the arhar held. ** She was committing 
^fornication with Fhul, Panthwar. I went up, and Phul ran away. 1 then 
killed her with my chopper/’ The body of Musaramat Jadni was found on the 
11th lying under a mango tree, with a number of wounds upon the neck, head, 
and arms, and it was obvious that death must have supervened almost imme- 
diately upon the infliction of these injuries. Complaint was lodged at the 
.Tarkalwa police station on*tbe morning of the 12th, and the accused was, in 
due oourseT arrested. Before the Magistrate Phul, the man referred to the 
accused in his statement to Beni Madho, deposed to the effect that he was in 
the act of having. connection with Mtisammat Jadni under the mango tree when 
he was surprised by the^ccused ; that he thereupon jumped up and ran away, 
and as he ran he turned round and saw the accused striking the deceased woman. 
In the Sessions Court he denied that he was in the act of having connection 
with Musammat Jadni when the accused came up, and stated he was only 
conversing with her. The assessors did not believe the evidence for the pro- 
secution, but such reasons as they gave for not doing so appear to be quite 
insufficient. The learned Judge was of opinion that the guilt of the accused, 
of haying caused the death of Musammat Jadni, was fully established ; but he 
considered that, having regard to all the facta, the act of the accused in doing 
BO was, by reason of grave and sudden provocation, reduced to culpable homicide 
not amounting to murder. He tlierefore convicted him of that lesser offence, 
and sentenced him to five years’ rigorous imprisonment. With regard to this 
decision, all 1 have to say, in the ffrst place is, that the evidence and all the 
surrounding circumstances, to my mind, place it beyond doubt that the hand 
of the acoused did the unfortunate act which caused the deceased woman’s 
death. 1 see no reason whatever for distrusting the testimony of Beni Madho, 
and 1 think the learned Judge gives a reasonable explanation of his somewhat 
singular conduct in not at once reporting what the [638] accused had said to 
him on the night of the commission of the crime. No doubt there is the con- 
tradiction to which 1 have already adverted in Phul’s two depositions ; but the 
learned Judge has preferred that made in the first instance before the Magistrate, 
and it was in the prisoner’s interest that he did so, for the purpose of measuring 
the nature of his offence ; and though he may have so far discredited his later 
statement, I do not think this discrepancy should invalidate the rest of his 
evidence. But I think the learned Judge was wrong in holding that there was 
grave and sudden provocation of the kind that reduced the offenoe of the accused 
from murder, with which he was charged, to culpable homicide not amounting 
to murder. I have already, in the case of Queen- Empress v, Damarua, Weekly 
• Notes, 188d! p. 197, stated the rule, as I believe it to be, which governs the 
matter, and my brother BroDHURST and I have recently acted on the same view 
in Queen-Empress v. Mohan, ante, p. 622. In the first place, the relation in 
which the accused stood to the deceased was not that of a husband, though it 
is quite possible, from her living in the house with him, that they w^ere on 
intimate terms, and that his act may have been animated by jealousy. But 
there is ncr proof of this, and 1 must take the accused’s own version of the 
matteir ; and even adopting the learned Judge’s view that he caught Musammat 
Jadni in the very act of connection, I am of opinion that there was no grave 
nM6 sudden provocation proved of the character that a Court of Justice ought to 
accept as reducing the crime of murder to that of culpable homicide. The 
acoused taking the chopper with him, and thereby indicating that be contem- 
plated resorting to violence, followed the deceased woman a considerable 
distance, obviously* to my miud, with the belief that she was going to keep an 
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assignafciod, and with the deliberate purpose of detecting her in doing io, ^He 
neither caiied her to come back, nor remonstrated with her, nor sought to induce 
her to return, but silently pursued her, and marked her down at the spot where 
he killed her. In other words, he wont deliberately in search of the provocation, 
which is now sought to be made the mitigation of his offence. As I have 
already observed, he was not the husband of the woman, and there was nompral 
obligation upon him to constitute himself her executioner for her transgres* 
[ 639 ] sion. I cannot for a moment hold that, under the circumstances 
disclosed, he was deprived of self-control by grave and sudden provocation, for 
(to quote a passage cited from Oneby's Case, 2 Lord Eaymond, 1485, in 
** Bussell on Crimes and Misderneanours,'' yo\. I, 4th ed., p. 7*25) “ in cases of 
this kind the immediate object of the inquiry is, wlietfier the suspension of 
reason srising from sudden passion continued from th^tirne of the provocation 
received to the very instant of the mortal stroke given ; for if, from any circum- 
stance whatever, it appears that the party reflected, deliberated, or cooled any 
time before the fatal stroke given ; or if, in legal presumption, there was time 
or opportunity for cooling, the killing will amount to murder, as being 
attributable to malice and revenge, rather than to human frailty.” Such being 
the view I take of the case here, the conviction of the accused must be altered 
to one of murder under s. 302 of the Penal Code, and in accordance with 
s. 439 of the Criminal Procedure Code, the sentence will also be altered to that 
provided for the offence, namely, transportation for life. I think, however, 
that, having regard to the facts, and making allowance for the peculiarities of 
native character in reference to the misconduct of women of their families, 
especially among the less advanced and more ignorant residents of the rural 
districts, I may properly recommend the Government to commute the sentence 
to fourteen years' transportation. 

Mahmood, J., concurred. 

[ 8 All. 689] 

APPELLATE CIVIL. 

The 3rd August, 1886, 

Present : 

Mr, Justice Oldfield and Mr. Justice Mahmood. 

Hardeo Das Appellant 

versus 

Zaman Khan Bespondent.’^ 

Execution of decree— Security for restitution of property taken 
in execution — Reversal of decree — Execution against surety — 

Civil Procedure i ode, ss, 263, 645, 646, 

Section 253t of the Civil Procedure Code contemplates a suit pending at the time security 
is given for performance of the decree, and does not apply to a case where the litigation in the 

* Second Appeal No. .58 of 1686, from an order of W. H. Hudson, Esq., ^District Judge 
of Farukhabad, dated the 15th April 1886, reversing an order of Bai Ohedi Lai, Subordinate 
Judge of Farukhabad, dated the 6th January 1886. 

t £ 8eo. 253 ; — Whenever a person has, before the passing of a decree in an original suit, 
become liable as surety for the performance of the same cr of 
Decree against surety. any part thereof, the decree may be executed against him to 
the extent to which he has rendered himself liable, in the same 
manner as a decree may be executed against a defendant; 

Provided that such notice in writing as the Court in each case thinks' $ufdcient has 
been given to the surety.] 
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<k>i:(rt8 First Instance and of first appeal has ended, and no second appeal hhs been insti- 
tuted in the High Court when security is given. 

The holder of a decree affirmed on appeal by the District Court took outexecution 
"'to recover costs awarded. Costs were deposited by the judgment-debtor and paid to the 
•decree-holder, and a sdreby gave a bond by which he undertook to refund the amount to the 
judgment-debtor in the event of the latter succeeding in appeal to the High Court, and of 
^'the decree-holder failing to repay him. The judgment-debtor subsequently filed an appeal 
to the High Court and was successful, and he then applied in the execution department to 
.recover the amount from the surSty. 

Heldj tfiat the Court executing the High Court’s decree had no jurisdiction to execute it 
against the surety. 

The facts of this case are stated in Jhe judgment of the Court. 

Munshi Kashi Prasnd, ior the Appellant. 

Shah Asad AH, for the Respondent. 

Oldfield, J. — One Dwarka Prasad obtained a decree against the respondent 
Ii(Iuhanimad Sahib Zaman Khan, and it was affirmed in appeal by the District 
Court on the 10th December 1881. After this he took out execution to recover 
oosts awarded. The respondent applied to stay execution on the ground that 
he proposed to file an appeal to the High Court. 

Execution was not, however, stayed and the costs were deposited by the 
respondent and paid to Dwarka Prasad, and the appellant gave a bond, by 
which he undertook to refund the amount to the respondent, in the event of 
the latter succeeding in his appeal to the High Court and of Dvvaika Prasad 
failing to repav to him the amount. The respondent subsequently filed an 
appeal to the High Court and was suicessful ; and he then applied in the 
execution department to recover the sum from the appellant, and his applica- 
tion was disallowed by the Court of First Instance, but has been allowed in 
appeal by the Judge. The appellant appeals to this Court on the ground that 
the Court executing the decree had no jurisdiction in the matter. 1 think tlie 
plea is valid. Sections 545 and 546, and 253, Civil Procedure Code, have been 
referred to as enabling the Court to deal with the rebpondent’s application, but 
they do not appear to be applicable. Section. 545, Civil Procedure Code, 
contemplates proceedings to stay execution of decree on security being given by 
the applicant, and s. 546 is a provision for staying execution when an appeal 
is pending, but the security given in the case before us was not made under 
-circumstances to which the provisions of that section are applicable. 

[641] Section 253 provides that whenever a person has, before the passing 
of a decree in an original suit, become liable as surety for the performance of 
the same, or of any part thereof, the decree may be executed against him to the 
^ extent to which he has rendered himself liable, in the same manner as a decree 
may be executed against a defendant. But this section contemplates that 
there shall be a suit pending at the time security is given for its performance, 
and would not seem to apply to a case like this, where no suit can be said to 
have been pending, as the litigation in the Court of First Instance and Court of 
appeal had ended, and no second appeal had been instituted in the High Court 
when security was given. 

I* do not therefore think that s. 253 will apply so as to allow the decree 
of tfte High Court to be executed against the surety. 

• I would decree the appeal, and set aside the order of the Court below 
with costs,* and restore the order of the Court of First Instance. 

Mahmood, J.--I agree. 


NOTES, 

C See also 2 Bom. L. R., 203.] 


Appeal allowed. 
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AOBOBANDIXi EOABl V. 


[B All. 611] 

2%e 6th Augutt, 1686. 

Pbesent : 

Mb. Justice Oldfield and Mb. Justice Ttrbell. 

t 

Aobobandil Kuari Defendant 

versus 

Mahabir Prasad Plaintiff.* 


Vendor and purchaser — Non-payment of consideration money — Burden of proofs 

In a puit for posBession of land allowed to have bean purchased under a registered deed 
of sale, the defendant-vendor admitted the execution and registration of , the deed, but denied 
receipt of consideration. The deed was dated in January 1876, and the suit was instituted 
in 1884. It was found that the vendor had been in poasession during the whole of that 
period. The plaintiff produced no evidence in proof of the payment of consideration. 

HeJdt that although under ordinary circumstances the party to a deed duly executed and 
registered who alleges non-payment of consideration is bound to prove his allegation, the 
fact that the plaintiff and his ^predecessor had silently submitted to the withholding of 
possession for upwards of eight years, combined with the continuous possession of the 
vendor, favoured the allegation of the latter that possession had been withheld because of tha 
non-payment of consideration, and raised such counter-presumption as to make it incumbent 
On the plaintiff to give evidence that consideration had in fact passed. 

18421 Held, therefore, that in the absence of such evidence, and of evidence to explain 
the fact of the plaintiff being out of possession, the suit failed. 

Thb faots of this case are stated in the order of remand. 

Babu Baroda Prasad^ for the Appellant. ® 

Mr. J. Simeon, for the Bespondent. 

Tyrrell, J. — The plaintiff brought this suit as heir to his brother, who, in 
January 1876, is said to have purchased from the appellant and her mother 
and other persons a two annas and eight pies share in mauza Nagpur. The 
plaintiff alleges that his brother got possession after the purchase, and held 
possession until his death, and after his death, he held possession until (Asarh 
1288) 1881, when he was forcibly ejected by the vendors, of whom appellant 
is one. He therefore sued for reinstatement and for mesne profits. 
appellant defended the suit, admitting that the deed of January 1876 bad 
been executed and registered by the vendors, but alleging that the transaction 
stopped there, no consideration having been received, and no possession 
transferred, the plaintiff’s allegation as to his posseesion being untrue. Thn 
first Court gave the plaintiff-respondent a decree, and the defendants appealed 
to the District Judge, who found that the appellant’s allegation was true aa 
to possession never having been given to the plaintiff-respondent or to his 
brother, the original vendee. On the plea as to consideration, the Judge found 
that execution of the eale-deed being admitted by the defendants, who also# 
had acknowledged receipt of consideration before the Begistrar, the burden oif 
proving non-payment of consideration rested on them, and that they had failed 
to prove its non-payment. The Judge thereupon decreed the suk against the 
appellant in favour of the plaintiff, exempting Musammut Ohundar Balloon th0 
ground of minority. 

It is doubtless true that the party to a deed duly executed and rigisteted,. 
who alle ges non-payment of consideration, is ordinarily bo und to prove his 

* Beoond Appeal No. 1809 of 1885, frexn a decree of E, J. Iieeds, Bnq., Disitiot 
of (^orakbpux, daied the 8rd AoguBt 1685, modify ing a deoreS oi lUi Nath 

$ubordiuat« Judge of Gorakhpur, dated the 26th Peoepsber 1884. , ^ . j 
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allega](ion ; bub we think the Judge has overlooked the peculiar circumstances 
of this case. He had found that possession had never been transferred, and 
that the plaintiff and his predecessor had silently submitted bo the witliholding 
.of possession for upwards of eight years. 

[M3] This state of things, combined with the continuous possession of 
the vendors, favoured their allegation that possession had been withheld 
becau^ of the non-payment of consideration, and raised such a counter- 
presumption as to make it incumbent on the plaintiff-vendee to give evidence 
that consideration had in fkct passed. 

In order that an inquiry may be made on this point, we must remand this 
case for trial of the following issue — 

Did the brother of the respondent pay the consideration of the sale-contract 
to the appellant and tiie other vendors under the deed of January 1876 ; and 
if did, how does it come to pass that he has been kept out of possession 
till the present time ? 

, On return of the finding, ten days will bo allowed for objections. 

Oldfield, J. — I concur. 

The Lower Appellate Court found on this issue against the lespondent, as 
he produced no evidence to prove payment of the purchase-money. On the 
return of its finding the High Court delivered the following judgments : — 

Oldfield, J. — We must decree this appeal. It was for the plaintiff-respond- 
ent, under the circumstances of this case, to prove that consideration-money 
passed on the sale-deed of January 1876, and to account for being out of 
possession of the property since the alleged purchase. No evidence was adduced 
by him*' on this point in the first Court, nor in the Lower Appellate Court, 
although we remanded the case for that purpose. The Judge says that the 
respondent had ample opportunity afforded him of adducing evidence, but no 
evidence of any kind was adduced by him, and as he has not established that 
any consideration was paid, the suit fails. 

The decisions of both the lower Courts must be set aside and the plaintiff’s 
suit dismissed with costs in all the Courts. v>S JS 

Tyrrell, J. — I am quite ot the same opinion. We remanded the case in 
the interest of the respondent, to enable him to adduce proof of payment of 
consideration and explain the fact of being out of possession. In the absence of 
any evidence, the Judge was obliged to find the issue against him, and under 
these circumstances we have no alternative than to hold that his suit fails. 

Appeal alloweri. 


* NOTES. 

[ This oa.se was followed in (1889) H Bom., ‘2‘22 ; (1911) 38 Bom., '483.] 
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BASDEO V. 


[6H3 The 6th August, 1886. 

Peesbnt ; 

Mb. Justice Oldfield and Mr. Justice Tyrrell. 

Basdeo Defend an t 

versus 

Gopal Plaintiff.* 

Limitation — Suit to obtain a declaration that an alleged adoption is invalid or 
never took place — Suit for possession of immoveable property — Act^ XV 
of 1877 {Limitation Act), sch. ii, Nos. 118, 141. 

Article 118t of the Limitation Act applies only Jo suits where the relief claimed is purely 
for a declaration that an alleged adoption is invalid or never in fact took place. Such a suit 
is distinct from a suit for possession of property, and the latter kind of suit cannot be held 
to be barred as a suit brought under art. 118, t merely by reason of its raising a question of 
the validity of an adoption, but is separately provided for by art. 141. J It is discretionary 
in a Court to grant relief by a declaration of a right, and consequently the fact that a person^ 
has not sued for a declaration shouid not bo a bar to a suit for possession of property on 
any ground of limitation prescribed for the former. 

In a suit by a person who had objected to an attachment of immoveable property in 
execution of a decree, and whoso objection had been disallowed, to sot aside the order dis- 
allowing the objection, for removal of the attachment, and for possession of the property, 
the defendants, at whose instance the attachment had been made, set up a title based on the 
adoption of the judgment-debtor by the widow of the person whom the plaintiff claimed to 
succeed by right of inheritance. 

Held that the limitation applicable to the suit was art. 141 and not art. 118 of the Limi- 
tation Act (XV' of 1877), the suit being not to obtain any declaration that thecalleged adoption 
was invalid, but for recovery of possession of immoveable property, for which there was a 
special limitation. 

The facts of this case are stated in the judgment of the Court. 

Babu Jogmdro Nath Chaudhri, for the Appellant. 

Babu Ratan Chand, for the Respondent. 

Oldfield and Tyrrell, J I. — The plaintiff claims certain immoveable pro- 
perty by right of succession to one Bhagirath, on the death of the latter’s 
widow, Musammat Rajo. The defendant Basdeo attached the property as 
belonging to his judgment-debtor, Chatarbhuj, defendant, and the plaintiff’s 


* First Appeal No. 134 of 1886, from an order of Lala Banwari Lai, Subordinate Judge 
of Aligarh, dated the 31st May 1886. 

t£ Art. 118:— _________________ 


^ ^ P, vu 1 Period of limita- 

Description of Suit. 

• 

Time from which period begins 
to run. 

To obtain a declaration that anj 
alleged adoption is invalid, or never] 
in fact took place. ! 

Six years. 

1 

When the alleged adoption becomes 
known to the plamtiil.J 

• » 

1 [ Art. 141 

Like suit by a Hindu or Muham-] 
madan entitled to the possession of, 
immoveable property on the death 
of a Hindu or Muhammadan female.] 

Twelve years. 

« 

When the female dies, y 
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* 

objection was disallowed by the Court executing the decree, under s. 281 of 
the Civil Procedure Code. The plaintiff has brought his suit to set aside the 
•ordw, remove the attachment, and obtain possession. The defendant set up a 

• title based on the adoption of Chatarbhuj by Musammat Bajo. 

[648] The question before us is whether the suit is barred by limitation, 

• .Th^ suit has been brought within one year of tiie order of the Court under 
*8. 281 of the Civil Procedure Code, and is not barred with reference to art. 11 
of the Limitation Act, but the Court of First Instance held that it was barred 
by art. •118, treating it as a suit to obtain a declaration that an alleged adop- 
tion is invalid or never took place. The Lower Appellate Court, on the other 
hand, held that it was a suit for possession of immoveable property, governed 
by art. 141, and was ^ithin time. 

We are of opinion that the Subordinate Judge is right. The suit is not to 
obtain any declaration that the alleged adoption set up is invalid, but it is for 
recovery of possession of immoveable property, for w^hich there is a special 
limitation. Art, 118 only*applies to suits where the relief sought is of a purely 
declaratory nature ; it is discretionary in a Court to grant this sort of relief, 
and the suit for a declaration is distinct from a suit for possession of property, 
and it is instituted on a stamp of much smaller value, and the suit for posses- 
sion of property cannot be held to be barred as a suit brought under art. 118, 
merely by reason of its raising a question of the validity of an adoption. 

The Privy Council decision in Jagadamba Chowdhram v. Dakhina Mohun^ 
decided 9th April 1886, has no application. That decision dealt with the 
limitation in art. 129 of the old Act IX of 1871, which referred to suits to set 
asjde an adoption, and their Lordships held that the terms “ to set aside an 
adoption ” referred to and included suits which bring the validity of an adoption 
into question, and applied indiscriminately to suits to have an adoption declared 
invalid and for possession of land, when the validity of an alleged adoption 
is brought into question. 

But that decision had peculiar reference to the terms in which art. 129 was 
framed. The present law of limitation has made an alteration. It contains 
no such article as 129. On the other hand, we have arts. 118 and 119, the 
foricer for suits to obtain a declaration that an alleged adoption is invalid or 
nc\cr took place, and the latter to obtain a declaration that an adoption is 
valid ; [646] and the period of limitation is reduced to bix years, and the time 
from which it will run is altered, and the Act provides separately for suits for 
possession of property by art. 141. 

There is no ambiguity about art. 118 as there was about art. 129 of the 
old law, apd it can be held only to refer to suits purely for a declaration that 
an alleged adoption is invalid or never, in fact, took place ; and where the suit is 
for possession of property, to which another limitation law is applicable, it will 
be governed by it, although the question of validity of adoption may arise. 
As already observed, it is discretionary in a Court to grant relief by declaration 
of a right, and consequently the fact that a person has not sued for a declaration 
should not be a bar to a suit for possession of property on any ground of 
limitation prescribed for the former. 

• It is observable that, in the case we have referred to, their Lordships of 
.the Privy Council remarked upon the difference between the language of art. 129 
of Act rX of 1871, which they designate as being of a loose kind, and the 
precise terms of arts. 118 and 119 of Act XV of 1877, which we have describ- 
ed above. We dismiss the appeal with costs. 


Appeal dismissed. 
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NOTES. 

I See the very lucid and exhaustive treatment of the subject in Ultra on Limitation, 
Vth Ed., Vol. II, pp. 1044, 1045. 

As regards the question whether Art. IIB refers to suits for declaratiom only, there is^a ' 
conflict of opinion in the various High Courts. , ^ 

Madras and Bombay hold that the article is not so restricted. This opinion is based 
upon two Privy Council rulings — 20 Cal., 487 P.C. ; 22 Cal., 609 ; 22 I.A., 61. The, follow- 
ing cases are of this opinion: — (1896) 20 Mad,, 40; (1902) 26 Mad., 291 (BHaSHYAM 
AYYANGAK, J. dUseutinq) \ (1899) 24 Bom., 260 F. B., overruling (1896) 21 Bom., 159; 
(1896) 21 Bom., 376 ; (1900) 25 Bom., 26. 

But Calcutta, Allahabad and the Punjab High Courts do not construe the above Privy 
Council decisions in that way but hold that the article is restricted to declarations merely ; 
—(1897) 25 Cal., 354 ; (1899) 27 Cal.. 242 ; (1904) D O.W.N., 222 ; (1910) 7 I.C., 427 (Cal.) ; 
(1901) 24 All., 195 ; (1896) 17 All., 167 ; (1903) 26 All., 40 ; 1903 P. L. R.‘373. 

But see (1913) 37 Bom., 513; (1907) 27 Bom., 614; (19l4) P.R, 81 ; 28 AIL, 727 ; 
39 Cal., 418 ; 11 C.P.L.R. 49.] 

£ 6 All. 646 ] 

The 9th August, ItiSG. 

Present : 

Mr. Justice Oldfield and Mr. Justice Tyrrell. 


Gopi Chand and another Defendants 

versus 

Sujan Kuar and others Plaintififs.^ 


Hindu Law — Sadhs — PartiHon between widow and mother, both claimtnd 
Life interest — Alienation by mother —Eevers toner — Declaratory decree. 
Upon the death of a Hindu a dispute as to his separate estate took place between his 
mother and his widow, which was referred to arbitration, and an award was made dividing 
the property between the disputants. It did not appear that either of them claimed the pro- 
perty absolutely, but they disputed as to who should have a life-interest in it, and this was 
the subject of the arbitratiiiii and of the award. Subsoquoutly the mother executed a deed 
of gift of part of the property which oainc to her in favour of her nephews. The daughter 
and the daughter's sons of the dccea.sed, as reversioners, sued the donees to set aside the gift, 
asserting that the donor had no power to make it, having under the Hindu law a life-intorcst 
only in the property. The parties were Sadhs. 

[647] Held th’At the Hindu law of inheritance was presumably applicable to the parties, 
and the defendants had not shown that any custom among the Sadhs, having the force of 
law, prevailed oppo^cd to the Hindu law 

Held that inasmuch as the douor was in any circumstances entitled to maii^enance, and 
the decision come to upon the arbitration was to put her in possession of half the property, 
but only on the footing of a woman’s interest for life, the defendants could not set up any 
title by adverse possession on her part to defeat the claim of the reversioners. 

Held also that the plaintiffs wore competent to maintain the suit as reversioners to the 
widow, and were entitled to a decree for a declaration that the gift should not affect any of 
their rights as reversioners after the widow’s death* 

The facts of this case are stated in the jad^ment of the Court. ^ 

Mr. G. T. Spankie and Mr. Stnha, for the Appellants. e 

Mr. W, /kf, Colvin and Babu Bam Das Ohakarbati, for the Respondents., 
Oldfield & Tyrrell. JJ. — This suit has been brought to set asicle a gift 
of certain property made by one Rani Bai, defendant, in favour of the 

* Second Appeal No. 1847 of 1885, from a decree of C. J. Daniell, Esq., Distriot Judge 
of Faralkhabad, dated the 19th September 1885, conffrmiug a decree of Munsh! Rai Ohedi 
Subordinate Judge of Farukhabad, dated the 17th June 1886. 
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ft 

oo-defeftdantis, her nephews. The property belonged to Gur Bakhsh" ; from him 
it passed to his son Kuar Chand, and at his death his heir was his widow 
^ Musaiiicnat Anandi. He left also a daughter, the plaintiff, and her sons, 
Algo plaintiffs. They sue as reversioners to set aside the gift. 

It appears that on Kuar Chand’s death, his mother, Rani Bai, and his 
^ wi^ow ^Anandi, disputed as to the property, and the dispute was referred to 
arbitration. An award was made, by which the property left was divided 
between Rani Bai and Anandi. This was in 186B, and a decision given on the 
‘award, and the property, the subject of the gift, was part of what came to 
Rani Bai. The plaintiffs assert that Rani Bai had no power to give the 
property, having only a life-interest binder Hindu la^^^ 

The parties are Sadhs, and the defence is that Hindu law does not govern 
the succession to the estate of Kuar Chand ; that Musarnmat Rani got the 
property absolutely in 1868, and has held adversely to the heirs and reversion- 
ers ; that the plaintiffs are remote reversioners and have no right of suit, 
and have no right as reversioners to Rani Bai, so as to be able to contest 
her acts. 

These were tVie substantial defences which were set up, and were disallowed 
by the Courts below which decreed the claim, and [648] the defendants in 
second appeal have raised the same contentions. 

We do not consider any of tliem to bo valid. Presumably the Hindu law of 
inheritance is applicable to the parties, and the defendants have not shown that 
any custom among the Sadhs, having the force of Jaw, prevails opposed to 
Hindu law. Under Hindu law, on the death of Kuar Chand, Musarnmat 
Anandi Bai would succeed to a life-interest as his widow ; but a dispute arose 
between her and her mother-in-law, Rani Bai, and the property was divided by 
award of arbitrators. It does not appear that either Rani Bai or Anandi claim- 
ed to take the property absolutely, but only disputed as to who was to have a 
life-interest in it : and it was the latter that was the subject of dispute and of 
the arbitration. Rani Bai was, under any circumstances, entitled to mainte- 
nance, and the decision come to was to put her in possession of half the 
property, but only on the footing of a woman’s interest for life ; and this being 
so — and it is the view taken by the Courts below of the arbitration award — 
we are of opinion that the defendants cannot set up any title by adverse 
possession on Rani Bai’s part to defeat the claim of reversioners. 

There remains the question whether the plaintiffs can maintain this 
suit. We think they can as reversioners to Anandi Bai. The arbitration 
award only settled a dispute between Anandi and Rani Bai, and it gave Rani 
Bai no higher, title than Anandi Bai could bestow ; that is, an interest in the 
•property rightfully belonging to Anandi, so long as Anandi lived, but no longer. 
So far as reversioners are concerned, Rani Bai’s act is the act of Anandi ; and 
the plaintiffs, as reversioners to Anandi, can sue to set it aside. The gift is 
the act of one whom Anandi has put in a position to deal with the property, 
and who has dealt with it injuriously to plaintiff’s’ reversionary interests. 

The d^oyee of the Courts below is in effect to render the gift operative 
so loDft as Rani Bai lives ; but in the view we take of the case, the decree 
will be made for a declaration that the gift shall not affect any rights of 
the .plaintiffs as reversioners after the death of Anandi Bai. We dismiss 
the appeal with costs, 

• Appeal dismissed. 
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[849] APPELLATE CRIMINAL. 

The Sth August, 1886, 

Present : 

Mr. Justice Straight. Ofpg. Chief 'Justice. 

Queen-Empress 

versus 

Ismail Khan and others. 

Act XLV of 1860 {Pen&l Code), ss.459, 460. 

Sections 469 and 460 of the Penal Code provide for a compound offence, the governing in 
cident of which is that either a ‘ lurking house-trespass*' or “ house-breaking *' mupt have 
been completed, in order to make a person who accompanies that offence either by causing 
grievous huit or attempt to cause death or grievous hurt responsible under those sections. 
The sections must be construed strictly, and they are not applicable where the principal act 
done by the accused peraon amounts to no more than a mere attempt to commit lurking 
house-trespass or house-breaking. 

This was an appeal from a judgment and order of Mr. T. B. Wyer, Sessions 
Judge of Meerut, dated the I8th June 1886, convicting the appellant Ismail 
Khan under ss. 459 and 511 of the Penal Code, and the other two appellants 
under ss. 460 and 511 of the same enactment. 

The facts of this case are stated in the judf{meiit of the Court. 

The appellants were not represented. 

The Government Pleader {Ram Prasad), for the Crown. 

Straight, Offg. C. J. — In this case the evidence against the appellants 
was, that on the early morning of the 13th April last, they were disturbed by 
a ohaukidar while engaged in making a hole in the wall of the house of the com- 
plainant. Immediately upon being so disturbed they attempted to make their 
escape, the appellant Ismail Khan firing off a pistol, in what manner and direc- 
tion it does not appear from the evidence, and the other two appellants 
attempting to prevent their apprehension by using their lathis. It is not 
suggested that these latter two appellants inflicted any serious hurt upon the 
police officers, and I do not think that any grave importance attaches to that 
part of the case. The learned Sessions Judge has convicted the appellant 
Ismail Khan of attempting to commit the offence provided for ins. 459, Indian 
Penal Code, and he has convicted the other two appellants of«an attempt to 
commit the offence provided for in s. 460 of the same Act. I am very clearly 
of opinion that neither of these convictions can stand. Sections 459 and 460 
provide for a compound offence, the governing incident of which is that either ** a 
lurking house- [650] trespass ” or “ house-breaking must have been completed, 
in order to make a person who accompanies that offence either by causing 
grievous hurt or attempt to cause death or grievous hurt responsible under 
those sections. In other words, the causing of the grievous hurt, or the^attempt 
to cause death or grievous hurt, must be done in the course of the commission 
of the offence of lurking house-trespass or house-breaking, and at the time when 
such lurking liouse-trespass or house-breaking is being committed. The 
provisions of these sections being of a highly penal nature, and inflicting very 
severe punishment upon conviction, it is necessary that they should be con- 
strued strictly ; and in my opinion it was not contemplated that where the prin- 
cipal act done by the accused person amounts to no more than a mere attempt 
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to commit the ofiFences of lurking house-trespass or house-breaking, Jbhe section 
should be applicable. The convictions as recorded by the Judge are quashed, 
and I direct that they be recorded under ss. 452 and 511 of the Indian Penal 
.Oo\ie, tfiat is, for attempted house-breaking by night. The sentence passed on 
thd prisoner IsmailJKhan will be altered to transportation for the term of seven 
years. Inayat and Gullarh will be rigorously imprisoned for the term of five 
,years. .Such sentences to commence from the date of their conviction in the 
Sesisions Court. 


- [ 8 All. 650 ] 

APPELLATE CIVIL. 

The 12th August, 1886. 

Present : 

Mr. Justice Oldfield and Mr. Justice Tyrrell. 

Param Sukh and others Decree-holders 

versus 

Ram Dayal Judgment-debtor.'’ 


Privy Council decree — Execution for costs — Rate of exchange — Civil 
Procedure Code, s. 610--Mean%ng of “ for the time being.'' 

Under the last paragraph of a. 610 of the Civil Procedure Code, the amount payable 
must be estimated at the rat© of exchange “for the time being fixed by the Secretary of 
State for India in Council, ” and the words “ for the time being ” mean the year in which 
the amount is realized or paid or execution taken out, and not the year in which the decree 
was passed. 

The decree-holders under a decree passed by Her Majesty in Council having taken 
out execution for a sum of JBI19-11, under s. 610 of the Civil Procedure [Ml] Code, ^ held 
that, the rate of exchange being fixed yearly’by the Secretary of State for India in Council, 
the rate of exchange on the date of the application for execution was the proper rate of 
exchange the decree-holders were entitled to. 

The appellants, in whose favour a decree had been made by Her Majesty in 
Council, dated the 12th December 1884, which awarded them £119-11 as 
costs, applied, on the 6th January 1886, to the High Court, under s. 610 of 
the Civil Procedure Code, for transmission of the decree to the Court of First 
Instance for execution. This application was granted, and the decree was 
transmitted accordingly to the Subordinate Judge of Aligarh. In their appli- 
cation for execution the appellants, with reference to s. 610 of the Civil Pro- 
icedure Code, ^estimated the sum of £ 119-11 at the rate of exchange current 
at the date of the application, and they claimed pleader’s fees in respect of the 
application and also in respect of the application to the High Court. 

The respondent — the judgment-debtor — objected that the sum of £119-11 
should be estimated at the rate of exchange current at the date of the 
decree, and that no pleader’s fees were chargeable under the existing practice 
in respect ot applications for execution of decrees. 

The Subordinate Judge held that the rate of exchange prevailing at the 
date^ of the decree, and not that prevailing at the date of the application for 
execution, wtis applicable, and further, that pleader’s fees should not be allowed. 
On the latter point the Subordinate Judge observed as follows : — “ I hold that 

* First Appeal No. 132 of 1886, from an order of Lala Banwari Lai. Subordinate Judge 
of Aligarh, dateS the 6th April 1886. 
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the ploader/s fee for execution of the decree should not be allowed separately 
to the decree-holders on account of this Court and the High Court. The fee 
received, at the rate of 5 per cent., at the time of the institution of the suit or 
appeal, was suflScient ; for under para. 67, Circular Order No. 7 of i882, a 
pleader, already engaged, is bound to prosecute the suit till the end of it, and 
to make an application for execution of the decree ; and the order of the High 
Court does not provide that the pleader's fee for the application, which was 
filed in the High Court on the 6bh January 1886, under s. 610 of the Code of 
Civil Procedure, should be awarded." 

The appellants contended that the Subordinate Judge was wrong in 
applying the rate of exchange prevailing at the date of [652} the decree, and 
that costs of execution incurred in the Higli Court and the Court below ought 
to have been awarded. 

With reference to the latter contention, the Court (OliDPIBLD and 
Tyrrell, JJ.) called for a report from the office as bo the practice in allowing 
pleader’s fees on applications for execution made to the High Court of decrees 
of that Court and of the Privy Council, with reference to rule 67, p. 287*; 
General Rules and Circulars (Civil), N.-W. P. 

The Registrar reported that ‘ it is nob the practice to allow any fees in 
cases of execution of — (i) decrees of this Court on its original side, (ii) decrees of 
the Privy Council. The orders in the former case and the decrees in the 
latter instance are merely transmitted to lower Courts for execution." 

Babu Jogindro Nath Ghaudhri, for the Appellants. 

The Respondent did not appear. 

Oldfield, J. — This appeal is preferred against the order of the Subordinate 
Judge of Aligarh, passed upon objections of the judgment-debtor, against 
whom a decree of the Privy Council was being executed. The decree- holders 
took out execution for a sum of £119-11 awarded to them, and the question is, 
at what rate of exchange that sum should he made available to the decree- 
holders in rupees. 

It appears to me that, under the last paragraph of s. 610, the amount 
payable must be estimated at the rate of exchange ** for the time being fixed 
by the Secretary of State for India in Council," and that the w’ords “ for the 
time being " mean the year in which the amount is realized, or paid, or execu- 
tion taken out, and not the year in which the decree was passed. The rate of 
exchange being fixed yearly by the Secretary of State for India in Council, the 
rate of exchange on the date of the application for execution was the proper 
rate of exchange the decree-holders were entitled to. On this point, therefore, 
this appeal bucceeds. 

The appellants’ pleader gives up the other plea as to the decree-holder’s 
right to costs of execution. 


The lower Court must be directed to proceed with the application for 
execution of decree in accordance with the view of the law recorded above. 

[653] The decree-holders, appellants, are entitled to the costs of this 
appeal, which are fixed at one gold mohur or Rs. 16. 

Tyrrell, J, — 1 concur. « • 


NOTES. 


Appeal allowed;, ^ 


[This case was dissented from in (1896) 23 Cal., 357 and was observed upon ns follows:— 
No reasons are stated in that judgment for the opinion expressed. After full c^onsideration 

we are unable to concur in the opinion expressed by the Allahabad Court. 

Bee also (1697) 25 Cal. 383 and (IP.O., 1908, O. 46, r. 15, cl. 3.] 


lOBB 



QUEEN-EMPHESS V. QIHDHABI LAI* [1886] l.L.S. 8 All 634 


[ B AIL 6S8I 

APPELFiATE CRIMINAL, 

The 24ih August, 1886. 

Present : 

Sir John Edge, Kt., Chief Justice. 

• Queen-Empress 
versus 

Girdhari Lal.’*‘ 

Act XLV of I860 {Pinal Cofie), ss. 24, 25, 218, 464, clause 8 — Forgery^^ 
\ Dishonestly ** — ** Fraudulently ** — Public servant framing incorrect record, 

A Treasury accountant was convicted of offences under ss. 218 and 465 of the Penal 
.Oode under the following circumstances: — A sum of Rs 500» which was in the Treasury 
and was payable to a particular person throug'i a C«vil Court, was drawn out and paid away 
to other persons by means of forged cheques. After the withdrawal of the Rs. 600, but 
before such withdrawal had been discovered, the representative of the payee applied for 
payment. The prisoner then upon two occasions wrote reports to the effect that the Rs. 600 
in question then stood at the payee's credit as a revenue deposit, and that it was about to 
be transferred to the Civil Court. Upon the first of these reports, an order was signed by 
the Treasury Officer for the transfer of the money to the Civil Court concerned, and to effect 
•uch transfer a cheque was prepared by the sale-muharrir, which, as originally drawn up, 
related to the sum of Rs. 500 already mentioned. The Bigiiaburo of the cheque by the 
Treasury Officer was delayed for some time, and meanwhile the cheque was altered by the 
prisoner in such a manner as to make it relate to another deposit of Rs. 500 which had been 
made subsequently to the above, and to the credit of another person. The result of this was 
the transfer of the second payee’s Rs. 500 to the Civil Court, as if it had been the first 
Bs. 600, and to the credit of the first payee’s representative. The prisoner was convicted 
under a. 465 of the Penal Code in respect of the cheque, and under s. 216 in respect of the 
two reports above referred to. 

Held, with respect to the charge under s. 465, that the prisoner’s immediate and more 
probable intention, — which alone, and not his remoter and less probable intention, should 
be attributed to him— was not to cause wrongful loss to the second payee by delaying pay. 
laent of the Rs. 500 due to her, though the act might have caused her loss, but to conceal 
the previous fraudulent withdrawal of the first payee’s Rs. 500; that under these circum- 
stances he could not be said to have acted “dishonestly ” or “ fraudulently ” within the 
meaning of s. 24 or s. t’5 of the Penal Code ; and that therefore his guilt under s. 465 had 
not been mad^out, and the conviction under that section must be set aside. 

Held, also, that the prisoner’s intention in making the false jeports was to stave off the 
discovery of the previous fraud and save himself or the actual perpetrator of that fraud from 
legal punishment, and that having prepared the reports in a manner which he knew to be 
incorrect, he was rightly convicted under s. 218 of the Penal Code. 

Held, further, that as the prisoner, who was a public servant, made these reports 
and assumed to make them in due course and as a part of bis duty, and hold them out as 
report#wbich were made by the proper officer, and as no question was put in the examin* 
atioD of the witnesses from the office which suggested that it was not bis business to make 
sudh reports^ it must be inferred that he made them because it was his business to do so, 
and as a public servant writhin the meaning of s. 218 of the Penal Code. 

This was an appeal from a judgment of Mr. A. Cadell, Sessions Judge of 
Aligarh, dated the 10th May 1886, convicting the appellant of an offenoe 
tinder s. 465, and two offences under s. 218, of the Penal Code. 


4 Ax2c..->-187 
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The appellant, Girdhari Lai, in x\ugu8t 1882, was employed as Treasury 
Accountant in the Gtah Collectorate. On the 19bh August 1 h 82, a sum of 
Rs. 600, decree-money payable to Sewa Ram of Janera, pargma Mar^hra,”t 
was paid into the Treasury by one B^lwant Singh, and the name of the 
depositor, the date of receipt^ and the nature of the deposit, *as quoted above, 
were duly entered opposite Deposit No. 214 in the Revenue Deposit Register of 
theRlah Treasury. This money, payable to Sewa Ram, was subsequently all 
drawn and paid away to persons other than Sewa Ram by means of three furge^ 
Ksheques or repayment orders 49/ 1 137, 70/332 and 48/1150. These payments 
were duly entered on the right-hand page for "detals of repayment*'* of the 
Deposit Register already mentioned. These^repavments appeared to have been 
made at the same time that the forged chequeH were drtwn and lihe money was 
paid. Cheque or repayment order No. 49 of Book il37*was dated the 3rd July 
1884 ; cheque No, 70 of Book 33*2 was dated the Btli September 1884 ; and 
cheque No. 48 of Book 1150 was dated the 30th Januaiy 1885. Tous on t?ha 
SObh January 1885, the whole of Deposit No. 214, amounting to Rs. 600, and 
due to Sewa Ram, had been paid away to persons other than Sewa Ram or* 
bis representatives. 

On the 20ih April 1885, another sum of Rs. 600 was paid into the 
Treasury, and was duly entered in the Revenue Deposit Register of that date 
as received from Muhammad Iltafab Husain, V tkil, as decree-money, tn re 
Musammat Chunni v. Makhal A lam of Saleh pur, Rs, 500, Deposit No 20. 

[653] In the meantime, on roe 30 .h June 1884, Sewa Ram asked that 
intimation in respect of his money might be sent to tlie Munsif of Eiah and 
the Subordinate Judge c»f Mainpuri ; and after various foimalities Rs. 500 
were transferred to the Civil Courts. This case arose out of the manner 'this 
money w'as tr<iijsf erred. 

With reference to this money, Puran Mai, sale-muharrir, made a report 
on the 23rd April 1885, suggest ing that the Rs. 500, whicli his own file showed 
to be due to S^wa Ram, should be tranaferied to the Civil Courts in i ertain 
proportions. Upon this followed the usual report from tlie appellant, the 
Treasury Accountant, dated the 25th April 1885, that the R-*. 500, Deposit 
No, 214, paid in b^^ Balwant Singh on the l9th August 1882, stood at the 
credit of Sewa Ram in the Treasury as a revenue deposit. This report was in 
the handwriting of the appellant and was false. 

After this report was written, an order signed by the Treasury Officer for 
the transfer of the money was written on the 28th April 1885, and cheque 
No. 45 of Book 1162 was d»'awn up bv Puran Mai, As originally drawn the 
cheque related to the deposit of Rs. 500 made in favour of Sewa Ram on the 
19th AugU'^t 1882. Balm Jainti Prasa*!, the Treasury Officer, went on leave 
on the attemo m of the 28Lh April 1885, and did not return tilt the 28bh July 
1885. In ordinary course the cheque should have been signed by tlie Treasury 
Officer that day or the next. No steps, however, were taken to present it to 
Baba Jainti Prasad's successor, and it was not presented until after the return 
of Babu Jainti Prasad on the 28th July 1885. On that day a petition was 
presented by R tm Pr^s-id Singli to the effect that his father, S *w^ ‘R im, was 
idead, and asking that the Rs. 500 duo in the case of Sewa Ram v. Phald^ Kaar 
might be given to him. The usual order was made by the officer ading for 
Babu Jainti Pmead for an office report. This was written by Puran Mil^bn 
ihe 3rd August 1885, to the efiect that applicant would get his tijoney from 
the Civil Court. On the same date the appellant added a further report to the 
effect that this money was in the Treasury as a revenue deposit, but would be 
Irani^ctred to the Civil Court. This was followed by an order* to the effect 
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tbaUno order could be given regarding applicant’s right to the money, but that 
at was about to be sent to tlie Civil Court. This report by the appellant 
was false, as the whole of the money due to Sewa Ram had been entered 
^as repaid as mentioned above. 

On the 5th August the cheque No. 45 of B^ok 1162 was presented to the 
Treasury Officer, Babu Jainti Prasad, for signature, and was signed by him. 
Jt tlflm had been altered so as to relate to the Rs. 500 deposited on the 2Bth 
April 1885, in favour of Chunni Kuar. 

9 

Th^ appellant was tried for forging this cheque No. 45 of Book 1162, and 
with prepirifig the two false reports mentioned above, marked at tlie trial as 
Exhibits 0 and Q, and was conviqjied in respeet of the first chnrge under s. 465 

of the Penal Cohe, and in respect of the other two charges under s. 218. 

• 

It was contended on behalf of the accused before the Court of Session 
that to support the charge of forgery a dishonest or frauduleiit intent must be 
proved ; and to support the charge under s. 21H the intent of the accused to 
• cause, or his knowledge that he was likely to cause, loss or injury to the public 
must be proved. 

Upon this contention the Sessions Judge observed as follows : — 

“To take the second and third charges first, I do not think it necessary 
to follow in detail the decisions wliich have lieen appealed to, because it is 
necessary to admit that the law has been framed and interpreted in a manner 
so favourable to persons in the posiii m of the ac«msed, that even if it were 
proved that he had written false reports by the liunilred to conceal his own 
malpractices, he would not be liable under s 218 of the Indian Penal Code, 
unless It could he shown ihat he intended to cause or knew it to be likely that 
he wou'd cause loss or injury to some one. It has also been contended tliat 
as the main intention of the accused wis to conceal liis own fault, this is the 
only intention that should he looked to. But this seems to be going a good 
deal further than our lenient la vs warrant, and it is necessary to decide 
whether in the case of the accused there was the intention of causing loss, or 
the knowledge that such loss or injury was 1 kelv to follow. In order to form 
a judgment on this point it is necessary to follow the dates of the difi'erent 
transactions: — 

30lh January 1385. — The last portion of Sewa Jiam’s Rs. 500 was paid 
away. 

[ 657 ] 2Qlh April 1835. — The payment of a sum of Rs. 503 rendered the 
temporary conce dment possible. 

iiSrd April 1885 —Report bv Puran Mai to the effect that Sewa Ram's 
Rs. 500 shifhld be sent to the Civil Court. 

26th April 1885. — Report by Girdhari Lai to the effect that Sewa Ram's 
Rs. 600, which had been totally pud away, was still in deposit (revenue). 

i^Slh Avril 1885. — Preparation of cheque in sale department with a view 
to transfer Sewa Rim’s Rs. 600 to the Civil Court. 

2yth^.jpril 1885 to 2^tk JwZj/ 1335.— Absence of Babu Jainti Prasad, 
Depujiy Collector, on leave. 

• 3id Avgust 1885 — Report by Girdhari Lai to the effect that Sewa Ram’s 
B». 500 was still in the Tieasury as a revenue deposit. 

dth Ai^gast 1885. — Preparation of altered cheque and transfer of Rs. 500 
due to Chfmui Kuar to Civil Court deposit. 

The fact that the first false report followed so closely the payment of the 
money due £o Chunni Kuar, and still more that the second false report of the 
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3rd August so immediately preceded the transfer of that money — only one day 
having intervened — seenan to justify the conclusion that both false reports were 
made with the intention of making use of the Bs 500 due to Chunni Kpttr to 
fill the place of the Rs. 500 due to Sewa Bam, which had already bean disposed 
of* The effect of this accused must have known would be bo fender the piompt 
payment of Ohunni Kuar’s money impossible, and th^it person must now trust 
to a civil suit for her remedy or appeal to the justice of Governmefib* 'And 
even if the money is eventually recovered, Chunni Kuar has suffered wrongful 
loss, for, according to s. 24 of the Indian Penal Code, ‘a person is said to lose 
wrongfully when such person is kept out of any property, as well as w%en such 
person is wrongfully deprived of property/ ^It must therefore be decided that 
Chunni Knar has suffered wrongful loss by the transfer of her .money, which 
in consequence of such transfer has been, as is shown tfy Exhibit T, partially 
made over to Sewa Barn’s representatives. And even if principal and interest 
should eventually be refunded [ 658 ] by Government, the wrongful loss \^ill 
only be transferred to Government.” 

The accused appealed to the High Court. 

Pandit Ajtidhm Noth (with him Babu Jogindro Nath Ckaudhri) for the 
Appellant. The conviction under s. 465 of the Penal Code is bad. “Forgery” 
means the making of a “ false document ” (s. 468), and the false document 
must be made “fraudulently or dishonestly ” (s. 464). “ Dishonestly ” means 

with the intention of causing wrongiul gain to one person or wrongful Joss to 
another (s. 24), and “fraudulently” implies an intent to defraud (s. 25). 
Here it is not contended that the appellant, assuming him to have made 
the alterations in the cheque, did so with the intention of causing wrongful 
gain to any person : it is said that his intention was to cause wrongful 
loss. But the evidence shows no such intention on his part. His intention, 
assuming for the sake of argument tliat the act is proved, was merely to 
conceal the previous withdrawal of the Bs. 500 standing at Sewa Barn's 
credit. Such an intention is not fraudulent or dishonest within the meaning 
of 8. 464: Queen v. Jangle La^/, 19 W. B,, Cr., 40 ; Queen v. Lall QumnU N.-W. P. 

H, 0. Rep., 1870, p. 11; Queen^ Empress v. Foieh, 1. L. B., 5 All., 217; Queen- 
Empress v. Jitoanand, I. L. B., 5 All., 221, and, Queen- Empress v. Shankar, 

I. L. B., 4 Bom., 657. 

Further, the conviction under s. 218 is also bad. That section applies 
only to a public servant who is charged “ as such public servant ” with the 
preparation of the record or other writing which he is said to have framed in- 
correctly. Here there is no evidence that the appellant was cimrged with the 
preparation of the reports dated the 25th April and 3rd August, 1886, respectively,, 
or that the preparation of such reports was one of his duties. He ffherefore did 
not prepare them “ as such public servant ” within the meaning of s. 218. 
Queen- Empress v. Mazhar Husain, I. L. E., 5 All., 563, is in point. 

The Offg^ Public Prosecutor (Mr. A, Sirachev) for the Crown. The conviction 
is gDod, because the appellant, in altering the [ 659 ] cheque, acted dishonestly 
and fraudulently within the meaning of ss, 24 and 25 and 464 of tire Penal Code. 
His intention must be inferred from the nature of his act, and from hik knowledge 
of its natural consequences. The inevitable consequence was that when^Iifus- 
ammat Ohunni Kuar applied for payment of the R^. 500 due to her, she would 
certainly be delayed and might conceivably fail altogether in obtaining it. O'er 
right to such payment, instead of being recognised as of course^ would be 
disputed, and her success might be contingent upon the result of a suit for 
recovery of the money. Under the last sentence of s, 24 of the l^enal Code, 
tbii amounts to wrongful loss” being caused to Chunni Kuarv This being. 
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the riecessary consequence of his act, the prisoner must be presumed to have 
intended it. His position in the Treasury and his knowledge of the course of 
4)usibess therein make it certain that, when he altered the cheque so as to trans- 
fer Ohunni Kuar^s Rs. 500, he knew that her subsequent application for payment 
of the same would be delayed if not defeated. It he know that, this would be 
the result he intended. 

♦ IEgde, C. J. — I do not think that was his intention. I think that the 
possible loss to Ohunni Kwar was not in his mind at all at the time when he" 
altered tjje cheque. H's intention was merely to conceal the fraud which had 
already been committed in the payment of Sewa Ram’s Rs. 500 to other persons. 
That is not the kind of interition which s. 465 refers to.J 

That no doubt wa^s also his intention, hut a more immediate intenion is 
not inconsistent with a more remote one. He in fact irftended both results. 
He must have expected both consequences as necessarily resulting from his 
acts, and intention is nothing more than the expectation of particular conse- 
• quences at the moment of action. “ The only possible way of discovering a 
man's intention is by looking at what he actually did, and by considering what 
must have appeared to him at the time the natural consequence of his conduct.** 
— Stephen’s History of the Criminal Laiv, vol. ii, p. 111. This agrees with 
Austin’s analysis of “intention,*' which has been generally accepted. No doubt 
a common notion prevails that there is something more in intention than 
the expectation of consequences at the moment of action. This, however, is 
not correct. 

[ 660 ] [Edge, 0. J. — The question is always one of the evidence in the 
particular case. I think you should distinguish between what a man would 
have in his mind if he adverted to the matter, and what he actually has in 
bis mind. If the appellant had adverted to the matter, he probably must 
have knowm that his act would lead to delay in the payment of Chunni 
Kuar’s money to her, but you must show that this consequence was actually in 
his mind, and was the actual intention with which he acted. No jury would 
find that the appellant intended to cause loss to Chunni Kuar.] 

It must be presumed not only that the appellant knew w^hat were the natural 
consequences of bis act, but also that whathe knew wasprosent to his mind. The 
nature of the presumption of an “intent to defraud” in cases of forgery is shown 
in Stephen’s Digest of the Criminal Law, art. 355. This intent is not disproved 
by showing that the principal object of the prisoner was his own or some 
other person’s advantage, and not loss to the prosecutor. It is proved by 
showing that he intended “ to deceive in such a manner as to expose any 
person to logs or the risk of loss.” — Stephen’s History of the Criminal Lato, vol. 
iii, p. 187. See also vol. ii., p. 122. 

I Edge, C. J. — With great respect for Mr. Justice STEPHEN, I do not 
remember any case in which his History has been cited in a Court of Justice. I 

It w^as cited as an authority in Queen v, Dudley and Stephens, L. R., 14 Q. 
B. D., 273, before the Court for Crown Cases Reserved, both in the argument 
and in the judgment. 

The cases referred to on the other side are distinguishable. In most of 
theft) there were not sufficient grounds for supposing that there was any know- 
ledge on tjie prisoner’s part that Inss or risk of loss was a probable result. They 
prove only that mere deceit is not fraud. 

The conviction under s. 218 is also good. Queen- Empress v. Parmeshar 
Pat, Ante, g. 201, applies. 

[Edge, C. J, — You need not argue that point.] 
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Baba Jogindro Nath Chaudhri, in reply. * 

[ 661 ] Edge, C.J. — The prisoner in this case has been convicted of offences 
described in two sections of the Indian Penal Code, namely, s. 466 and 8.*‘218.* 
Against these convictions he has preferred this appeal, ajid in order to deal*= 
with the same, it will be convenient if I deal first with the conviction 
under s. 465 for forgery. It appears to me that the offence, if copunitted, 
comes under the third clause of s. 464 of the Penal Code. It is clear 
that an offence under s. 464 cannot be made oub unless the act was dis- 
honestly or fraudulently done ; and in order to see how these words are to 
be construed, it is necessary to refer to ss. 24 and 25 of the Indian Penal Code, 
Section 24 defines the word “ dishonestly as follows; — “Whoever does 
anything with the intention of causing wrongful gain to one person or wrongful 
loss to another persftn is said to do that thing dishonestly.'* Section 25 
in like manner defines “ fraudulently " thus : — “ A person is said to do a thipg 
fraudulently if he does that thing with intent to defraud, but not otherwise.” 

Here, in the arguments, which have been addressd to me, it has not been ^ 
suggested that the prisoner made the alterations in the cheque to cause wrong- 
ful gain to any one, but it is contended that he did it to cause wrongful loss. 

Mr. Strachpy, the acting Government Prosecutor, contends that the 
prisoner’s ititention was to cause wrongful Joss to Musammat Chunni Kuar by 
delaying the payment of the Rs. 500 due to her. The question of intention is 
one for a jury or for a Judge sitting as a jury. Of two probable intentions, 
the one immediate and more prob uile and the other remote and less probable, 

I do not think we should attribute to the prisoner the remoter intention. 

In my opinion his intention was to conceal a fraud which bad been pre- 
viously committed. A sum of Rs. 500, due to Sewa Ram, and after his 
death to his representative, had been fraudulently withdrawn. Sewa Ram’s 
representative had applied (or payment, and it became an immediate consider- 
ation how to provide for this Rs. 500. The only way was to have another 
Rs. 500 ready. We find that two reports (which will be referred to presently), 
dated the 25th April and 3rl August 18S5, represented that Sewa Rim’s 
money was in dep >8it. Ought I to infer from this that Girdhari [662] Lai’s 
object and intention was to cause wrongful loss to Musammat Chunni Kuar? 
No doubt had the amount of the cheque been paid to Sew^a Ram’s representa- 
tive, it would probably have caused a loss to her by causing the pax ment to her 
to be delayed. I cannot conceive that that was his intention. The intention 
was to stave off the evil dav when the fraudulent withdrawal of Sewa Ram’s 
money should be found out. That is not the intention referred to in s. 24. 
Although the act might have caused loss, the intention in reference to this 
cheque was to meet the claim of the representative of Sewa Ram. Under these 
circumstances, in my opinion, it cannot be said that the prisoner acted “dis- 
honestly ” within the meaning of s. 24. Then did he act “ fraudulently ” within 
the meaning of s. 25 7 He may have known that the probable consequence of 
his act would be to delay payment of the money due to Musammat Chunni Kuar, 
but it cannot be said that his intention was to defraud. Any loss that the 
Government could sustain had already been su'^tained by the fraudulent with- 
drawal of Se'wa Ram’s money. Section 464 of the Penal Code, therefore, {v|;iioh 
may be read as part of s. 465 under which the prisoner has been convicted, is 
not made out ; and I must allow the appeal in this respect, and so far set aside 
the conviction and sentence. € 

Now we come to the other part of this case, namely, the prisoner’s con- 
viction and sentence in respect of the second and third charges under s. 218 of 
the Penal Code. This section reads as follows : — “ Whoever, being a public 
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servant, and being, as such public servant*, charged with the preparation of any 
record or otlier writing frames that record or writing in a manner which he 
«knoV» to be incorrect, with intent to ciU'^e, or knowing it to be likely that he 
^Will thereby cause, loss or injury to the public, or to any person, or with intent 
thereby to save, 6r4tnowing in to be likely that he will thereby save, any person 
from leg^l punishment, &c.‘* 

* * • 

• The first argument addressed to me by Pandit Ajudhia Nath for the 
prisoner was that this section did not apply, because lie contended the prisoner 
Girdhari Lai did not frame the writing, the subject of the charge, “as such 
public servant *’ Now we fin^l the prisoner, who was a public servant in fact, 
making tliese [663] two reports^ and assuming to make them in due course 
and as a paft of his duty ; and, in fact holding out these reports as reports 
which were made by the proper officer. There is also the fact that when the 
t^o witnesses from the office were being examined, no question was put to 
them which suggested that it was not the prisoner’s business to make these 
, reports. From all this I am bound to infer that the prisoner made the reports 
because it was his business to do so; and as nothing was elicited from the two 
witnesses to the contrary, I hold there was evidence that he made these two 
reports as a public servant within the meaning of s. 218. 

It is then urged that, allowing that he made these false reports as a 
public servant, he did not make them with intent to causeless. How far this 
contention can avail the prisoner will be seen. When Sewa Ram’s representa- 
tive applied to have the sum standing to his credit paid, there was an officer 
of the Government Treasury to whom the prisoner was subordinate named 
Jainti Prasad. This officer called for a report, and Girdhari Lil made the 
first of these reports to the effect that there was a sum of Rs. 500 standing to 
the credit of Sewa Ram, The report is dated the 25th April 1885. The two 
witnesses above referred to were asked what the report meant, and they said 
that it meant that this sum stood in deposit to Sewa Ram’s credit, and 
Girdhari Lai did not say at his tiial, though every opportunity was given him, 
that the report had any other meaning. It isonlv here that it is suggested 
that the report does not mean what until now it has been taken to mean. 
Was it a false report, or was it incorrect, to his knowledge ? It is asserted 
that he looked at one side of the account only, and therefore reported incor- 
rectly ; hut for myself I do not believe he was misled. With what intention then 
did he make that report ? If he had had no intention to defraud, nr deceive any 
one, he could, within a week, have caused Musaramat Chunni Kuar’s money 
to be transferred to the Civil Court deposit, instead of waiting until the Treasury 
Officer, Bnbu Jainti Prasad, had returned to his duties. Now Jainti Prasad 
was not a^person. as it appears to me, who looked carefully into the papers 
put before him. He left on the 2Rth April, and returned to his duties on the 
28th July 1885. His place was filled during that time [ 66 *] by another officer. 
The cheque, which was prepared on the 28th April, whs not put before the 
officiating officer. Instead of putting it before this officer, Girdhari I^al waits ; 
and why does he do that ? The reasnn for delay no doubt was because 
the prisTofier knew that Babu Jainti Prasad was a person who did not 
carrtully look at the papers he signed. Does not this show intention ? In 
August 1885, he makes another incorrect report! He again reported that 
Sewa Ram's money was in deposit? He must have had some intention ; and 
now wh^t was his intention. I have no moral doubt that what he wanted 
and what was in his mind was to stave off the evil day of the discovery of the 
previous fraud, and to save himself or the actual perpetrator of that fraud from 
legal punishment, and for that purpose and with that intention he made these falsa 
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reports. I oOme to the conclusion therefore that the prisoner did ftsme those 
reports in a manner which he knew to be incorrect, with intent within the 
meaning of s. 218 of the Penal Code. 

It only remains to consider whether the punishment awarded by the lower 
Court for the two offences under s. 218 is suihcient. I think not. The 
Sessions Judge has convicted the prisoner of three charges. ' The conviction 
and bentence for forgery has been quashed here, and the oonviction'j iTnder 
8. 218 of the Code sustained. 

The Sessions Judge passed two sentences of three months’ rigorous 
imprisonment in respect of the latter offences. If 1 allow these sentiences to 
8taT»d, they would not, in my opinion, adequately represent the punishment 
that should be awarded for these two offences of which the prisoner has been 
found guilty. It has been very ably urged by the prisoner’s junior counsel, 
Bahu Jogindro b^ath C haudhri, that I ought to consider his youth, his loss of 
all chance of future Government employment, and the time that this case h&s 
been under investigation. I do not know what the prisoner’s age may actually 
be. His age, as shown on the record, was 29 years, and ho was appa- 
rently of sufficient ago to be intrusted with the duty of an accountant, 
and as to the aigument of loss of employment and loss of social position, 
it is sufficient to say that had Girdnari Lai not been of good character 
he w^uld not have been employed and trusted by his superiors as he is 
[665] shown to have been, and would not have had the opportunity of perpe- 
trating the offences. Under these circumstances the sentences passed by the 
lower Court in respect of the second and third charges must be increased as 
follows : — Six months’ rigorous imprisonment and a fine of Rs. 500 in respeot 
of the second charge and conviction ; in default of payment of the fine, gix 
months’ rigorous imprisonment in addition. In respect of the third charge, 
six months’ rigorous imprisonment to commence at the expiry of the sentence in 
respect of the second charge. This will make altogether twelve months’ rigorous 
impiisonrnent and Rs. 500 fine, and in default of payment of the fine, six 
months’ rigorous imprisonment in sddiiion. 


NOTES. 

[This case was dissented from and not followed in (1894) 22 CaL, 313 ; (1908) 35 Gal., 
450, where it was held that it would be forgery, if the intention with which a false document 
was made, was to conceal a fraud which had been previously committed. 

See also (l892) 19 Cal., 380 ; (1893) 15 All., 310. 

Bee (1899) 19 All., 805, as regards the offence of screening oneself from punishment.] 

( 8 All. 669 ] 

The 30th August, 1886. * 

Present : 

Sir John Edge, Kt., Chief Justice. 

Queen-Empress 

versus 

Kharga and others, 

(S 

^ ■» 
Sessions Court — Addition of charge triabh by any Magistrate — Power of 

Sessions Judge to add charge and try it — Criminal Procednri 
Code, 8s. 28, 226, 236, 237, 537. 

Subject to the other provisions of the Criminal Procedure Code, s. 28 gives power to the 
High Court and tho Court of Session to try any offence under the Penal C(^e ; and the 
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l^rovision It contains as to^the other Courts does not out down cr limit the jurifjdiction of the 
Hi^h Court or the Court of Session. 

Tl^ree persons were jointly committed for trial before the Court of Session ; two of them 
, being charged with culpable homicide not amounting to murder of J* and the third with 
abetment of that offence. At the trial, the Sessions Judge added a charge against all the 
460CUsed of causing hurt to C, and convicted them upon both the original charg<‘a and the 
ttdded charge. The assault upon C took place either at the same time as or immediately 
afuer the attack which resulted in the death of J. 

IJeld, that the case did net come within the terms of s. ‘226 of the Criminal Procedure 
Code, and tVe adding of the charge was an irregularity which was not covered by ss. 236 and 
237, those sections having no application to such a state of things ; but that inasmuch as 
the Sessions Judge was addressed by the pleader who appeared for the accused, and beard 
all the objections raised, and witnesses might have been called for the defence upon the 
added charge, the provisions of s. 537 were applicable to the case. 

cHeld, also, that the Sessions Judge had power, under s. 28 of the Code, to try the charge, 
assuming that he had power to add it. 

Thesis were appeals from a judgment of Mr. A. Cadell, Ses'=iion8 Judge of 
Aligarh, dated the 23rd June 18K6, convictirig the appel-[t)66]lant8, Kharga 
and Kuar Sen, of culpable homicide not amounting to murder and of causing 
hurt, and Nanbua of abetment of the former odence and of causing hurt. 

Kharga, Kuar Sen, and Nanhua were jointly committed for trial before 
the Sessions Judge — Kharga and Kuar Sen charged with culpable homicide 
not amounting to murder of one Jaisukh, and Nanhua with the abetment of 
that offence. At the trial tlie Sessions Judge added a charge against all the 
appellants of causing hurt to one Chiddu, and he convicted them of the charges 
on which they were committed and on the charge which he added. 

The main facts of the case, as found by the Sessions Judge, were as fol- 
lows : — The deceased Jaisukh and the three appellants were near relatives, 
living in houses opening into a common courtyard. The deceased Jaisukh, his 
brother Chiddu, his cousin Nanhua, and some other Kachis, had gone to a 
wedding feast at a place about two miles from their home. On the way back 
there was some jesting about Nanhua having over-eaten himself and hnving 
been sick. When Jaisukh and his brother got home, the former told his own 
wife and Nanhua’s wife the jest against Nanhua. On Nanhua's coming home 
his wife repeated the jest, and gave Jaisukh as her authority. Jaisukh came 
in about the time, and the dispute between the two resulted in Jaisukh being 
knocked down by a blow, which killed him. It appeared that Nanhua laid 
hold of Jaisukh’s hands, and upon some abuse hy Nanhua, Nanhua’s brother 
Kharga hit Jaisukh over the head with the side-piece of a charpai, and Kuar 
Sen struck him also on the head with the end-piece of a charpai. Upon this 
Chiddu came down from the roof and was struck on the head by Kharga, and 
thrown down by Nanhua and Kuar Sen, Jaisukh died from the effect of 
the blows. 

It was contended on behalf of the appellants that the Sessions Judge bad 
no power to add the charge of causing hart to Chiddu, or try them on that charge 
and the oon>victioDS on that charge were therefore illegal. 

Jgahu Baroda Prasad Ghose, for the Appellants. 

'The Oomrnment PUader (Munshi Ra7n Prasad), f.ox the Crown. 

“ t867j Ed^e, C J. — The appellants here have been convicted under ss. 304 

and 304/109 of the Indian Penal Code, and they have also been convicted of an 
offence under s. 323 of the same Code. They were committed to the Sessions 
Oom-t — Kharga and Kuar Sen under s. 304 and Nanhua under ss, 304/109 
but at the £rial the Judge added the charge under s. 323, in respect o{ an 
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^ assault upon a man called Ghiddu. This assault took place at the sama tigae^ 
as, or at any rate immediately after, the attack which resulted in the death of 
Jaisukh. It was objected, both here and in the Sessions Court, that the S^ssioi^s 
Judge had no power to add the charge under s. 323 ; and it is further argued* 
that even if he had such power, he had no power to try such a charge. The 
first objection is met by the Government Pleader by refemng'to s. 226, Criminal 
Procedure Code, under which section he argues the Sessions Judge** would h6 
empowered to add such a charge. 1 very much doubt wbethei, under the 
circumstances, the Judge had power to add tliis chflrge under s. 323. In this 
case the prisoners were not committed “ without a diarge,” for they*were sent 
up on a charge on which they have been actually convicted. Nor can it be said 
that the charge was an ** imperfect*’ charg&, ftir it disclosed a geparate offence. 
Nor yet is it an “ erroneous ” charge, for the evidence shows that the offence, as 
charged, was established. I therefore consider that this case does not come 
within the terms of s. 226 of the Criminal Procedure Code, and I consider ^bab 
the adding of this charge was an irregularity in the proceedings. I do not 
think that it is covered by ss. 236 and 237 of the same Cnde. Those sections 
apply to a different state of things entirely. As to the second point taken in 
argument, I am of opinion that the Sessions Judge had power, under s 28 of 
the Criminal Procedure Code, to trv the charge, supposing he had power to add 
it. This section is a general section, which, subject to the other piovisions of 
the Code, gives power to the High Court and the Court of Session to try any 
offence under the Indian Penal Code; and it also enacts that any offence under 
the Indian Penal Code may be tried “ by any other Court by which such offence 
is shown in the eighth column of the second schedule to be triable.” The pro- 
vision as to the other Courts does not cub down or limit the jurisdiction ojf the 
High Court or the Court of Session. Now, if it [668] could be shown to me 
that the action of the Sessions Judge had caused a failure of justice and had 
prejudiced the accused in their defence. I should without hesitation set aside 
so much of the proceedings as related to the charge under s. 323. That a party 
might in some cases be so prejudiced is quite clear; but in this particular case 
the Sessions Judge was addressed bv the gentleman who appeared for the pri- 
soners, and he heard all the objections raised, and if the pleader had so desired, 
he might have called fresh witnesses as to this charge. This being so, I do not 
think that the objections now urged are of sufficient weight, and I consider that 
the provisions of s 537 of the Code meet the case. As to the merits, I am of 
opinion that there is ample evidence to support the findings, and I do not see 
how the Judge could have come to any other conclusion than that the mea 
wore guilty. The appeals are dismissed. 

Appeals dismissed. 
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CRIMINAL REVISIONAL. 

’ , The 20lh Srptemher, 1886. 

* • Pbfsknt ; 

. Sir J^ohn Edge, Kt., Chief Jostice, and Mr. Justice Straight. 

* 

In the matter the Petioi.:>n of the Rajah of Kantit, 

Wiinea^ for defence — Refusal hy Magistrate to summon witness under Criminal 
Procedure Code, s. 216— Witney Smsurnmoned by Sessions Couit — Power of 
Sessions Judge to sumjnon witness — Criminal Procedure ("ode, ss. 291, 540, 

Upon the committal of certain persons for trial before the Sessions Court for offences under 
the Penal Cole, each of the prisoners, unders. 211 of the Criminal Procedure Code, gave in 
a written list of the persons whom he wished to be summoned to give evidence at the trial. 
On each of these lists, the name of a particular person was onU red, who objected under 
a. 216 • to being summoned, on the ground that the f-ummons was desired for vexatious pur- 
poses only, and that there were no reason ible grounds for believing that any evidence he could 
give would be material. Upon thi.s objection, the committiiig Magi.stratc passed an order 
requiring the prisoners to satisfy him that there were reason i-ble groan Is for believing that 
the objector’s evidence was material, and, having heard argument.s on both sides, passed an 
order refusing to issue the summons. Ths only ground .statid by the M igistrate for this 
order was that he thought the rea.soiis assigned for the application to have the objector 
summoned were insufficient. Subsequent to the order, and before the trial in the Sessions 
Cour^ bad begun, the Sessions Ju Ige, upon aa application fil jd on behalf oi the prisoners, 
passed an order directing that the objector should be aummoued to give evidence. The 
order sssigned no reasons, and was passed in the absence of the objector or of any person 
representing him, and without notice to show cause being issued to him. The objector 
[ 669 ] applied to the High Court for revision of the order on the ground that the Sessions 
Judge had no jurisdiction to make it. 

Held, that when a M igistrate refuses, under s. 216 of the Criminal Procedure Code, to 
summon a witness included in the list of the accused, he must record his rea^^ous for such 
refusal, and such reasons must show that the evidence of such witness is not raaiorial ; that 
the ground stated by the Magistrate, v\z., that the reasons assigned for the applic.ition to 
have the objector summoned were insufficient, did not show that the evidence was not 
material; that the Session.s Judge had jurisdiction to make the order complained of ; and 
that, even if be had not, it would not under the circumstances be desirable to interfere with 
his order in revision. 

Per STUAIGHT, J., that s. 540 is not the only provision of the Criminal Procedure Code 
which confers^on a Sessions Judge powers of the kind exercised by him in this case. Under 

^ i Sec. 216 ; — When the accused has given in any list of witnesses under Section 211 and 
4 . A , been committed for trial, the M.igistrate shall summon 

Sunimons to witnesses gudj of the wiiiiesse>. included in the list as have not appeared 
for defence when accused himself, to appear before the Court to which the accused 

M committed. has been committed : 

Provided that where the accused has been committed to the High Court, the Magistrate 
may m hi^ discretion leave such witnesses to be summoned by the clerk of the Crown, 
and aach witnessea may be summoned accordingly : 

•Provided also that if the Magistrate thinks that any wij^ness is included in the list for 
^ the purpose of vexation or delay, or of defeating the ends of 
Refusal (m summon uu- justice, the Magistr.*te mty require the accused to satisfy him 
neoPBsary witness unless that there ace reasonable grounds for btdieving that the evidence 
deposit made. of such wilne^^s is material, and, if he is not so satisfied, may 

refuse to summon the witness (recording his reasons for such 
refusal), or may before summoning him require such sum to be deposited as such Magis* 
irate thinks necessary to defray the expense of obtaining the atendance of the witness. ] 
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201*^ though the summoning of witnesses bj an accused thVongh the medium of the 
Scissions Judge is not a matter of right, yet the Judge has an inherent power, if he thinks 
proper to exercise it, to sanction the summoning of other witnesses than those name<^'in tl\p 
list delivered to the committing Magistrate. ^ 

This was an application for revision of an order passed by Mr. W. Martin, 
Sessions Judge of Mirzapur, on the 11th September 1886, directing the 
Deputy Magistrate to summon the applicant, the Bajah of Eadtit,* as ta 
witness in a case committed for trial before the Sessions Judge. 

The applicant stated in his application as follows : — 

“ 1. That on the 24bh August 1886, certain persons, Lallu Singh, Shoo 
Singh, and others, were committed by the^Deputy Magistrate.of Mirzapur for 
trial by the Court of Session upon charges under ss.*147, 436 and 436/114 
of the Penal Code. 

*‘2. That under s. 211 of the Criminal Procedure Code, the said Lallu 
Singh and Sheo Singh each gave in a written list of the persons whom they, 
wished to be summoned to give evidence at the trial, and that on each of the 
said lists the name of your petitioner was entered. 

“3, That on the 24th August 1886, a petition was filed in the Court of 
the Deputy Magistrate on behalf of your petitioner, under s. 216 of the 
Criminal Procedure Code, objecting to the summoning of your petitioner on 
the grouud that his name had been entered in the said lists for vexatious pur- 
poses only, and that there were no reasonable grounds for believing that any 
evidence he could give would be material- 

[670] “ 4. That on the same date the Deputy Magistrate passed an 
order, requiring the said Lallu Singh and Sheo Singh to satisfy him that there 
were reasonable grounds for believing that your petitioner’s evidence was 
material, and on the 25th August, having heard arguments on both sides, 
passed an order refusing to summon your petitioner, 

“5. That on the 2nd September, an application was filed on behalf of 
the said Lallu Singh and Sheo Smgh in the Court of the Sessions Judge of 
Mirzapur, praying tliat your petitioner might be 'summoned to give evidence 
for the defence,’ and stating generally that his evidence was ' important, ' but 
setting forth no grounds for tlie belief that it was material. 

"6. That on the 11th September the Sessions Judge passed an order 
directing that a copy of the application should * be sent to the Criminal Court 
in order to summon Bajah Bhupendra Bahadur Singh as a witness,’ and in 
pursuance of this order a summons has been served upon your petitioner by the 
Deputy Magistrate. 

“ 7. That the above-mentioned ordnr of the Sessions Judge assigns no 
reason for reversing the decision of the Deputy Magistrate, and was passed in 
the absence of your petitioner, and of any person representing him. and with- 
out any notice being issued to him, or other opportunity afforded to him of 
showing cause against the passing of such order. ^ , 

“ 8. That the trial in the Court of Session has not yet begun, and the 
2l8t September 1886, is fijed for its commencement. 


8oc, 291 : — The accused shall be atlo ved to examine any witness not previopsly named 


Right of accused as to 
examination and summon- 
ing of witnesses. 


by hirii, if such witness is in attendance ; but be shall not, except 
as provided in Sections 211 and 231, be entitled of right to have 
any witness summoned, other than the witnesses named in the 
list delivered to the Magistrate by whom he was committed for 
trial. ) 


1100 




In re bajah OF kantix 11886] 


I.L.R. 8 All. m 


«9. That under the ciroumstaoces above set forth, your petitioner humbly - 
submits that the Sessions Judge had no jurisdiction to make the above-men* 
tjoneii^order of the 11th September 1886. 

^ 10. That (or the reasons contained in the affidavits hereto annexed, 

your petitioner believes that the inclusion of his name among the witnesses 
desired to be sunimoned is purely vexatious, and that no evidence which he 
OQuld t{iv^ would be material to the case. 

** 11. Your petitioner therefore prays that this Hon'ble Court may be 
pleased tp set aside the Sessions Judge’s order of the 11th September 1886, 
and to exempt him from appearing under the summons issued in pursuance 
thereof.” ' ^ 

[ 671 ] Mr. 'A. Strachey, for the Petitioner. 

Edge, C. J . — I am of opinion that this application must be dismissed. I 
ani»not satisfied that the Sessions Judge did not act within his powers in pass- 
ing the order he did. Under s. 216 of the Criminal Procedure Cbde, a Magis- 
trate is not entitled to require an accused to satisfy him, the Magistrate, that 
there are reasonable grounds for believing that the evidence of a witness, whom 
the accused desires to be summoned and he included in the list, is material, 
unless the Magistrates think that such witness “ is included in the list for 
the purpose of vexation or delay, or of defeating the ends of justice ” When 
a Magistrate does refuse under this section to summon a witness included in 
the list of the accused, he must record his reasons for such refusal, 
and such reasons must show that the evidence of such witness is not 
material. The only ground stated by the Magistrate for refusing to summon 
the witness appears, from the uncertified copy of the Magistrate’s order before 
me,*to be that he thought the reasons assigned for the application to have the 
Bajah summoned as one of the defendant’s witnesses were insufficient. This 
does not show that the Rajah’s evidence was not material. Even if I thought 
the Sessions Judge had not jurisdiction to make the order complained of, which 
I do not, I should not interfere in this case. 1 think it desirable that it should 
be generally understood that these’ objections to appearing to give evidence in 
a Criminal Court cannot be entertained. It is the duty — and it should be a 
cheerful duty— of every one to attend a Court of Justice when summoned to 
give evidence as a witness, particularly on behalf of an accused. 

Straight, J. — I am of the same opinion. It appears that the Sessions 
Judge, having to try certain persons committed by the Magistrate, and having 
beep satisfied that the Rajah of Kantit was a material witness for the defence, 
ordered the Magistrate to summon him as a witness, and a summons was issued 
to that distinguished personage. I think the order of the Judge whs right. 
The suggesfion of the learned counsel for the applicant, that s. 540 nlone 
confers powers on a Sessions Judge, appears to me an incorrect contention, and 
I am not prepared to adopt it ; for to lay down any such rule might lead to 
great inconvenience and possible injustice to accused persons. It is clear to 
my mind, under s. 291 of the [672] Criminal Procedure Code, that though the 
summoning of witnesses by an accused through the medium of the Sessions 
Judge is not a matter of “ right,” yet that the Judge has an inherent power, 
if hevthinks proper to exercise it, to sanction the summoning of other witnesses 
than those named in the list delivered to the comraitting Magistrate. It is 
iinpossiblp for me to say, upon the affidavits before me, that the Rajah will 
not he a material witness to the defendant’s case, and though it may be dis- 
tasteful and unpleasant to him to appear as a witness in a Criminal 
Court, it is his duty, as one of Her Majesty's subjects, living under the protection 
4 )t the law? to obey that law, and attend before the Judge in obedience to the 
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suiriinons. have no douhfc the Judge uili make ever> arrangement make 
auoh attendance as convenient and unohiectlonable as is possible and consistent 
with the iulerests ot the accused. 

Application rejected. "" . 


[8 All. 6721 

APPELLATE CftlMINAL. 

2'he 2ist September, 1886. ^ 

Phksent : 

Sir John Edge, Kt., Chief Justice and Mr. Justice Straight. 

Queen-Empress 

versus 

Ishri Singh. 


Criminal Procedure Code, s. 6t2 — Act I of 1872 {Evidence Act), ss. 33, 
157 — Witness, threatening — Duly of Magtstrale, 

In 1874, five out of aix persons wli > were n^imed as having c>min>tted a murder .were 
arrested «iiid after inquiry before a M.igistnite wjre tried before the Court of Session and 
convicted. At the time of the uiq urv b f jre the Mtgistriti, the sixth acoaseJ person 
absconded, hs was recorded by the M igi->trate. In th *ir ex tram lOiou before that oflfijVr, the 
witnesses depoi^ed to the absconder h iving been one of tho p irticip itocs in the crime charged 
against the prisoners then under trial. In the Ssssions Court the Judge did not record 
that the .sixth accused person had absconded, and the evidence was recorded agiinat the 
prisoners then un ier trial only. Ijn lS8d the absionder was apprehended and tried before 
the Court of Session upon the charge of murder. At that time most of the former witnesses 
were dead, and tho Sossions Judge, referring to s. 33* of the Evidence Act, admitted in evi- 
dence against tho prisoner tho depositions given lu 1874 before both the Magistrate and the 
Sessions Court. He also admitted the deposition of a surviving witness which had baen 
given in 1874 before the Sessions Court. This witness now also gave evidence against the 
prisoner. 

Held, that the depositions were not admissible in evidence under s. 33 of the Evidence 
Act, the prisoner not having bt ena party to the former proceedings and not having then had 
an opponuiiitv of cross-examining the wiincsses. 

*£ b>cc. 33 i Evidence giv»n by a witness iti a judicial proceeding, or before any person 
authorised by law to take it, is relevant for the purpose of 
Evidence in a former proving, in a Hubs> quent judicinl proceeding, or in a later stage 
judivial proceeding when oi the s ime judicial proceeding, the truth of the fact^ which it 
relevant. states, when the witness is dead or cannot be^ fpund, or is 

incapable of giving evidence, or is kept out of the way by the 
adverse party, or if his presence cannot be obtained without an amount of delay or ekpenso 
which, under the circumstanQ.:;H ot the case, the Court coriHidcTS unreasonable : 

Provided that the proceeding was between the same parties or their repre'^entitives^in 
interest; that the adverse party in the fist proceeding had the right and opportunity to 
oross-examine ; that the questions in issue were substantially the same in the first as in the 
•ecotid proceeding. 

Expianatim A criminal trial or cnquiiy shall be deemed to be a proceeding between 
the prosecutor and the accused within the meaning of this section.] 
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Held^ howevert *that, under the circumstanuea, the depositions given<tin 1874 before 
ihe committing Magistrate, though not those given in the Coui't of Session, were admibsihle 
in evidence under s. 51‘i o{ tbe Criminal Procedure Code. 

. Per STUAIGHT, J., that, under the special circumstances, the deposition taken in 1874 of 
ttfe surviving witness was admissible under s. 157* of the Evidence Act as corroboration of her 
evidence given at the trial of the prisoner, 

* In.ncrose-exami nation before the Court of Session, a witness stated that, when she was 
before the committing Magistrate, that officer, addressing her, said : — **HecoJlect, or 1 will 
eend you into custody.’* • 

Heldf that if the Magistrate did so address the witness, he exceeded his duty. 

This was an appeal from an order of Mr. J. C. Lsupolb, Sessions Judge of the 
Bijnor-Budaun division, dated the* 18th August 1886, convicting the appal- 
lauli of murder and sentencing him to death. 

The facts of the case appeired to be as follows : — 

® On the 19ih March 1874, one Fakir Chand was murdered at Gohta, in 
the Budaun di^^trict, and six persons, named Palilad Singfi, Jshri Singh, M^ti 
S ngh, Umiao Smgh, Fanj Singh, and Mansnkh, were accused of the offence. 
Of these, all except Isiiri Smgh, who had absconded, were arrested and, after 
an inquiry hy tlie Magistrate of the District, weie committed for trial by the 
Court of Session l>y which they were convicted. Among the wdtiMbS'^es 
examined both before tlie committing Magistiate and the Court of Session were 
Musammat Durgs, Musummat Chittan, Shera, Imami, and Kanhxi Lai, and 
before the committing Mag strale Dr. Butlledge, Civil Surgeon. The deposi- 
tion of the hist nimed was dated the 2nd April 1874. and he deposed bo 
having examined the dead body of Fakir Chand and to the injuries which he 
found thereon. The deposition of Musammat Durga before the Court of Ses- 
sion was dated the 29th April 1874. Tne depositions of Musammat Chilian, 
Shera, Imami, and Kmlmi LhI before the committing Magistrate, who 
examined each of them on three different occasions weie dated in M ircfi 1874, 
and before the Court of S ssion the 29bh April 1874 Musammat Durga and 
Musamm.it Chit tan deposi d to Ishri Smgh having tnken part in the murder 
with Pahlad Singh, Moti Singh, Umrao Singh, F mji Singh and Mansukh. 
Shera deposed to seeing Pahlad Singh, Moti Singh, Umrao Singh, Mansukh, 
and a man [674] whose name fie did nob know, but whi^m he could identify, 
striking Fakir Chand. Imami deposed to have seen two men, whose faces were 
covered with cloth, running away in an easterly direction from the place where 
Fak r Chand had fallen dowm, and a little wav behind thorn Umrao Sini»h also 
running in the same direction, and to have also seen Moti Singli, F-tuji, and 
Man^^ukh running from the same place in a westerly direction. Kanh »i Lai, 
son of Fak' I Chand, deposed to have arrived on the spot while his fatlier was 
still alive, iTut insensible, and to liave heard at fhab time from Chitlan and 
Shera that Pahlad Smgh, Ishii Singh, Moti Singh, Umrao Singh, Fauji Singh, 
and Man-.ukh were the murderers. 

In May 1886, the apppellant was produced before the Magistrate of the 
District, and was subsequently committed for trial by the Court of Session for 
tlie murder of Fakir Chand. Ele d nied that he was the Ishri Singfi who had 
been accused of being concerned in that offence. 

. irhe Sessions Judge, refening to s. 33 of the Evidence Act (I of 1872), 
admitted in evidence against the appeJDnt the depositions mentioned shove of 

. • I Sec. 367 : — In oider lo corroborate the tcstitTinny of a 

Former ^statements of any foim«T stutimeiit made by such witness re]atii*g to 

Vitn>^s8 may be proved to same fact, at or about the time when the fact took place, 

corroborate later testimony before any authority legally competent to investigate the 

«B to- same f«3t. be proved. J 
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Cbittan, Shera, Tmami, and Kanhai Lai, who were all dbad. He also admitted 
in evi'lence, with reference to the same section, the deposition of Dr. Buttledge 
mentioned above. He als) admitted in evidence the deposition of Musammat 
Durga before the Court of Session in April 1874, apparently in order to cor-* 
roborate her testimony agiinst the appellant in this case. He convicted the 
appellant and sentenced him to death. 

The appellant was not represented. 

The Offg, Public Prosecutor (Mr. A, Strachey), for the Crown. 

Edge, C. J. — In this case I am of opinion that on the evidence of Musam- 
mat Durga and that contained in the deposition of Musammat Ciiittan taken 
before the Magistrate, there can be no doubt that one Ishri Singh took part in 
the murder of Fakir Chand, deceased. I have also no doubt on the evidence 
that the Ishri Singh who took part in the murder of Fakir Chand is the prisoner 
who has now been convicted. 

Besides Musammat Durga, Lai Singh, who sava he knew him for20yearSi 
Sifca Rain, Ahir, who knew him for 12 or 13 [675] years, Ganga, Brahman^ 
who says he taught him fencing — all speak to his identity. This is enough to 
say in reference to the appeal of the prisoner, wliich is dismissed and the 
conviction affirmed. As regards the sentence, considering the lime that has 
elap'ied, I think the ends of justice will be sufficiently met by reducing the 
sentence to one of transportation for life. 

r have a few words to add regarding the proceedings and the evidence 
admitted in the case. It is said by Musammat Durga that the Magistrate, 
addressing her, said: — “ Recollect, or else I will send you into custody.'* ^Her 
statement in this respect may be true or false. If the Magistrate did speak to 
the Musammat in this manner, he exceeded his duty. It is the duty of a 
Magistrate to protect a witness from coercion of that kind. 

With regard to the depositions of the witnesses who were examined before 
the Magistraie in 1874, and who were proved to have died, I am clearlj' of 
opinion that tliese depositions were not adraiss ble under s. 33 of the Evidence 
Act. In order to be admissible under that section, the proceedings in which 
the same evidence was given must have been between the parties or their 
represen I atives in interest, and the person against whom such depositions 
oould be heard must have had an opportunity of cross-examining the witnesses. 

Now the accused was not present when the evidence was given, nor was 
be a party to that proc*^eding. Does s. 512 of the Criminal Procedure Code 
make it admissible? The evidence of Musammat Ciiittan did come within the 
terms of the section, because we find it recorded bv the Magistrjffbe that the 
accused Ishri Singh was an absconder, and the Magistrate did record the 
depositions of tlie witnesses, and he was a Magistrate who was competent to 
try or commit for trial such absconder, if he had been present, for the ollenoe 
complained of ; and consequently, in my opinion, the deposition of Musammat 
Chittan before the Magisnrate came within the terms of s. 512, and was 
admissible against the accused. As to the evidence given at the tim« before the 
Judge, that evidence was not taken as evidence against the absconder. It was 
recorded against the persons then being tried. Excluding, therefore, thisidad- 
mis'-ible evidence, there is, as I have already point- [676]ed out, ampl^ evidence 
that the prisoner was one of those who took part in the murder of Fakir 
Chand in 1874. * 

Straight, J. — I am anxious to state the facts in this case which lead me 
to the same conclusion as the learned Chief Justice. * 
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• On the 19fch Marph 1874, one Fakir Chand was undoubtedly murdered by 
Bcnue persons, and shortly after the murder, Lbo parties who were darned as the 
perpetrators were six individuals, namely — (l) Pahlad Singh, (2) Ishri Singh, 
(S) mt)ti Singh, (4) Umrao Singh, (5) Fauji Singh, (6) Mansukh Chamar, 
Five of these persons, namely, Nos. (1), (3), (4), (5), and (6), were at once 
arrested, and taken before the Magistrate who hold the inquii’y, and on the 2nd 
^ril^l874, these were all committed for trial to the Sessions Court. Nos. (1), 
( 8 ), (4). and (6). were subsequently convicted and hanged, while Fauji 
escaped with a sentence o{ tranRi)ortation for life. At the time of the inquiry 
before th^Magistrate, the person named as Ishri Singli absconded, as was then 
proved, and through the proceedings in that oflicev’s Couit, he was distinctly 
mentioned as one of the participatqrs in the C3ame charged against the others, 
and the statements of the witnesses to that effect were, as the depositions 
show, fully recorded. T therefore do not tliink it will he placing a strained 
intjprpretation on the language of e. 512 of the present Criminal Procedure Code, 
read in conjunction with s.327 of the old Act, to hold that, qua Isliri Singh, those 
.depositions were recorded for the purposes and within the meaning of that 
provision of the law, and were admissible at the trial out of w^hich the appeal 
before us arises. I quite agree with the learned Chief Justice, however, in 
the limitation he would impose, by which he W'ould exclude the evidence given 
in the sessions trial of 1R74, as under the circumstances being inadmissible in 
the present case, though 1 am by no means prepared to say that such a limi- 
tation would invariably apply. It is clear that the Judge, from whoso decision 
the appeal before us is preferred, was in error in receiving the depositions 
taken in the former proceedings under s. 33 of the Evidence Act as proof 
on the trial held by him, and he either did not carefully read tlio section 
in eonjunotion with the provisos, or, if he did, ho failed to understand its 
meaning. The appellant was no party to the former proceedings, and he had no 
[877] opportunity of cross-examining the witnesses, which circuo)stances 
removed the case from the operation of s. 33. But, as I have said, s. 512 
of the present Criminal Procedure Code, taken in conjunction with s. 327 of 
the old law, meets the difticulty, and at least made the deposition of Miisam- 
mat Chittan evidence at the trial. I also think that, under tl)e special 
circumstances, the deposition of Musammat Durga, taken in 1874, was 
admissible, in advertence to the terms of s. 157 of the Evidence Act. I agree 
with the Chief Justice that there was good evidence before the Judge to show, 
first, that Ishri Singh was one of the persons wdio took part in the violence 
that led to the death of Fakir Chand, and secondly, that the appellant is that 
Ishri Singh. I concur therefore in dismissing his appeal, as also in the miti- 
gation of the sentence to one of transportation for life. 1 can only add that 
if the statement of the girl Durga in the Court below, in cross-examination, 
as to the action of the committing Magistrate, is correct, tlio conduct of that 
officer was not only most improper, hut ahbolutely illegal, and a repetition of 
it will involve very serious consequences. 


4 AW.— 119 
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OBIMINAL BEVISIONAL. 

The 25th September, 1886* 

Pbesejjt : 

Mr. Justice Straight. 

Queen-Empress 

versus 

Yusaf Khan. 


Act XV of 1883 (N*- W* P. and Oudh Municipalities Act), ss* 69, 71 — Municipal 
rules — Infringement of rules — Prosecutions— N*‘W. P. Government 
Notification No. 666, dated the 3rd November t8H9, — Rule VI, 

legality of. 

Municipal Boards and Magistrates should see that before prosecutions are instituted 
under the Municipal rules, cate is taken that the requirements of s. 69 of Act XV of 3889 
(N.-W. P. and Oudh Municipalities Act) are satisfied. 

A District ^lagistrate, who was also Chairman of a Municipal Board, having informa- 
tion that a certain person had evaded the payment of octroi duty, directed his prosecution 
for breach of Municipal rules. The Magistrate in thus causing proceedings to be taken^ 
acted wholly of his own motion and authority. The accused was tried and convicted under 
Rule G, Government N,-W. P. Notification No. 8G5, dated the 3rd November 1869, read 
with s. 45 of Act XV of 1873 (N.-W. P. and Oudh Municipalities Act). This rule provided 
that any person evading or abetting the evasion of the octroi duties specided in a schedule, 
should be deemed to have committed an infringement of a bye-law. It purported to have 
been made under s. 12 of Act VI of 1868 (Municipal Improvements Act, N.-W. P.), which 
authorized the making of “ rules as to the persons by whom, and the manner [876] in which 
any assessment of taxes under this Act shall be confirmed, and for the collection of such 
taxes.” 

Held that assuming the rule to have been legally made under s. 12 of Act VI of 1868, 
which was not clear, and that it was saved by s. 2 of Act XV of 1873, it would, as declared 
in R. 71 of Act XV of 1883 (N.-W. P. and Oudh Municipalities Act) continue in force until 
repealed by new rules made under such last-mentioned Act, and be deemed to have been 
made under that Act, and its operation was therefore subject to the provisions of that Act, 
and among them to s. 69, which made it a condition precedent to the institution of a 
prosecution against the petitioner, that there should bo a complaint of the Municipal Board 
or of some person authorized by the Board in that behalf. 

Held that the position of the Magistrate of the District in connection with s, 69 was 
neither better nor worse than that of any other member of the Board, and unless he had 
been duly authorized by the Board as a Board, ho had no more locus standi to cause a 
prosecution to be instituted personally than any other individual member ; and the words of 
s. 69 being mandatory, and the petitioner having from the outset urged this objection to the 
legality of the proceedings, he was entitled to the benefit of it now, and the conviction was 
illegal and must be set aside. 

This was an application for revision of an order of Mr, J. Clarke, Deputy 
Magistrate, Bulandsbahr, dated the 2nd April 1886, and of the order of 
Mr. H. G. Pearse, Sessions Judge of Meerut, dated the 12th May 1886, affiiteing 
the Deputy Magistrate’s order. 

It appeared that Mr. Addis, Magistrate of the Bulandshahr' District* 
having, as Chairman of the Municipal Board of Bulandghahr, received infer* 
ination from one Chintaman that the applicant, Yusuf Khan, had evaded the 
payment of detroi duty on certain cloth at Bulandghahr, directed the 
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V^siUar to reporti in^ the matter. On receiving the Tahsildar’s report, the 
^agiArate made the following order : — I think that the case a^inst Yusuf 
Khan should be investigated criminally tor breach of Municipal law. It is 
ebvibusly unfitting that I should conduct the inquiry myself, as I am Ohair- 
rsan of the Board. I therefore make over the case to Mr. Clarke, Deputy 
Magistrate/’ ", • 

^ The Deputy Magistrate accordingly tried Yusuf Khan for evading the 
payment of octroi duty, under a rule made by the Lieutenant-Governor of the 
North-Western Provinces under s, 12 of Act VI of 1868 — (Buie 6, Govern- 
ment N.-W. P. Notification No. 865, dated the 3rd November 1869), read with 
s. 45, Act XV of 1873, and convicted and punished him with a fine of Bs. 50. 
[679] That rule runs as follows “ Any person evading or abetting the 
evasion of the octroi duties imposed in the schedule, shall be deemed to have 
committed an infringement of a bye-law.” 

o Yusuf Khan having applied to the Sessions Judge of Meerut for revision of 
the order of the Deputy Magistrate, the Sessions Judge rejected the application, 
,but modified the conviction so as to make it one under the rule quoted, read 
with s. 71 of Act XV of 1883, 

It was contended before the Sessions Judge that the Deputy Magistrate 
acted contrary to law in taking cognizance of the offence, as there had been no 
complaint by the Municipal Board or any person authorized by the Board in 
that behalf as required by s. 69 of Act XV of 1883. As to this contention the 
Sessions Judge observed as follows ; — 

“ In the absence of any definite rule as to who is to be considered a 
* person authorized by the Board * under s. 69 of Act XV of 1883, this Court 
considers that on every assumption of common sense the President must be 
considered such a person. The alternative would he the deadlock of every 
minor prosecution for breaches of Municipal rules, standing over it might be 
for a month till the meeting of the Board for a solemn consideration and 
sanction by the whole collective wisdom.” 

Mr. G. T, Spankie, for the applicant, contended that the rule, with refer- 
ence to which the applicant had been convicted, was not legally made under 
s. 12 of Act VI of 1868, that section only authorizing the Lieutenant-Governor 
to make rules as to the persons by whom, and the manner in which, any 
assessment of taxes should be confirmed, and for the collection of such taxes, 
and the rule in question was not such a rule ; and being illegal that it was 
not saved by Act XV of 1873, s. 2. It was also contended that the Deputy 
Magistrate had no jurisdiction, as no complaint had been preferred by the 
Municipal Board or any person authorized by it in that behalf, within the 
meaning of s. 69 of Act XV of 1883. 

The Offg. Public Prosecutor (Mr, A. Strachey), for the Crown, contended 
that the rule under which the applicant had been convicted might reasonably 
be considered a rule relating to the collection of taxes, within the meaning of 
s. 12 of Act VI of 1868. Even if it could not be so construed, and was conse- 
quently invalid in [680] its inception, s. 2 of Act XV of 1873, confirmed and 
legalized, rules whatever theretofore made and approved by the Local 
Government, irrespective of their validity or otherwise, under Act VI of 1868. 
The rule must therefore be regarded as thenceforth a rule “ made under the 
North-Western Provinces and Oudh Municipalities Xct of 1873,” within the 
meaning •of s. 71 of Act XV of 1883, and consequently must be deemed to have 
been made under the latter Act, and to continue in force until repealed by new 
rules made thereunder. The conviction was therefore good under s. 64 of 
Aot-XV 0^1883. Upon the question of jurisdiction, lie submittal th^at the 
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dbjeetion should be treated upon the same principle as obiections on the ground 
of a defective sanction to prosecute, and that the conviction should not^e set 
aside, unless it could be shown that there had been a failure of justice. 

Straight, J. — Assuming the rule, in advertence to which the conviction . 
of the petitioner was had, to have been legally made under ,s. 12 of Act VI (5f 
1868, which is far from clear, and that it was saved by* Act XV of 1873, it 
would, as declared in a. 71 of Act XV of 1883, continue in force untjji repealed 
by new rules made under such last-mentioned Act, and be deemed to hafe 
been made under that Act. Its operation was therefore, in my opinion, sub- 
ject to tlie provisions of Act XV of 1883 ; and among them, to that contained 
in s. 69, which made it a condition precedent to the institution of a prosecu- 
tion against the petitioner, that there should be a complaint of the Municipal 
Board or of some person authorized by the Board in that behalf. It is not 
pretended or suggested that the Magistrate of the District acted other than 
entirely of his own motion and authority in causing proceedings to be tal^en 
against the petitioner, which he had no right to do; and, for aught that appears 
to the contrary, every other member of the Board never so much as beards 
that a prosecution was to be instituted. The words of s. 69 are mandatory, 
and as the petitioner from the outset urged this objection to the legality 
of the proceedings, I think he is entitled to the benefit of it now. The 
position of the Magistrate of the District in connection with the terms of 
9. 69 was neither better nor worse than that of any other member of the Board, 
and unless lie had been duly authorized by the Board as a Board, he had no 
more “ locus standi” to cause a prosecution to be instituted personally than 
[ 681 ] any other individual member. The Judge’s remarks on this point are 
quite erroneous and very misleading. It is as well that Municipal Boards and 
the Magistrates should see that before prosecutions are instituted under 'the 
Municipal rules, care is taken that the requirements of s. 69 are satisfied. 
Those rules encroach on the ordinary rights of the public, and where their 
enforcement is directed by the statute to be attended by a certain safe-guard, 
that safe-guard must he respected and observed. 

The conviction of tlie petitioner is quashed, and the fine will bo refunded. 

Conviction set aside. 


NOTES. 

[The complaint should be instituted by the proper officer: — 20 Cal. 44S ; 654; 11 
A. L. J. 721.] 



SUBJECT INDEX 


Jlbetinent — 

Of making an vnstamped receipt. Sec ACT XLV OF 1800, s. 107. 

&ooomplioe — 

See Orimini,l Pkoceduue Code, s. 388 

1. Corrohoratiop — Dacoiiy — Possession of stolen property. Criminal Courts dealing 
with an approver’s evidence in a case \vhere stiverai persons are charged should 
require corroboration of his statements in respect of tho identity ol each of the 
individuals aocused. Queen- Kinpress v. Ram Saian, Queen- Empress v. Kuie and 
*Reg. V. Mullins referred to. A, B, M, R and N were tried together on a charge 
under s. 4G0 of the Penal Code. The pnncip.il evidenci^ against all of them 

. was that of an approver. Against A, B and M there was the further evident e 
that they produced certain portions of tho property stolen on the night of tlu' 

. crimo from the house where the crime was committed. With regard to R, it was 
proved that he was present when B pointed out the place where some of the 
property was dug up, but he did not appear to have said anything or given any 
directions about it. Held, with reference to A, B and M, tliat it could not be said 
that their recent possession of part of the stolen propert \ , so soon after it had 
been stolon, was not such corroboration of the approver’s evidence of ihoir 
participation m the crime as entitled the Court to act upon his story in regard 
to those particular persons. Held that, inasmuch as there was no sufficient 
material to warrant the inference o£ guilty knowledge on R’s part, and, with 
regard to N, no property was found with bun or produced through his instru- 
mentality, both R and N ought to Jiave been acquitted. 

QUEEN-EMPREKS tJ. BAIjDEO ... ... ... ... VTII 

2. Evidence — Corioboiation. Observations on the necessitv of i oquinng corrobora- 
tion, in material particulars, of the evidence of an acconiiilice. Empress v. Tinm 
Saran referred to. 

Queen-Empress Tmdad Khan ... ... ... ... Vlll 

3. Evidence — Corroboration — Act I ’of 1872, ss. 114 f6), 133. 3’be law in India, as 

expressed in s. 133 and s. 114 of the Evidence Act, and which is in no respect 
different from the law of England on the subject, is that a conviction based on 
the uncorroborated testimony of an accomplice is not illegal, that is, it is not 
nnlaivful ; ' but experience shows that it is unsafe, and hence it is the 
practice of the Judges, both in England and in India, when sitting aJone, 
to guard their minds carefully against acting upon such evidence when 
uncorroborated, and, when trying a case with a jury, to warn the jurv 
that such a course is unsafe. There must be some corroboration independent 
of the accomplice, or of a co-confe&sing prisoner, to .«;how that the party 
accu.sed was actually engaged directly in the commission of the crime charged 
against Ifim. A second accomplice does not improve the position of the 
first, and, if there are two, it is necessary that both should be corroborated. 
Tho accomplice must bo corroborated not only as to one, but as to all of the 
persons affected by the evidence, and corroboration of his evidence as to one 
prisoner docs not entitle his evidence against another to be accepted without 
corroboration. R. v. Webb, R. v. Dyke, R. v. Addis, and R. v. Wilkes referred 
to. The possession of property taken from a murdered person is not adequate 
corroboration of the evidence of an accomplice charging such person in pos.ses- 
sion with participation in the murder ; though it would no doubt be corrobora- 
tion of evidence that the prisoner participated in a robbery, or that he had 
dishonestly received stolen property. In the trial of R, Si> andM, upon a charge 
of murder, the evidence for the prosecution consisted of (i) the confession of P, 
who was jointly tried with them for the same offence ; (ii) the evidence of an 
accomplice ; (iii) the evidence of witnesses who deposed to the discovery in R's 
house of property belonging to the deceased ; and (iv) the evidence of witnesses 
who deposed that, on the day when the deceased was last seen alive, all the 
prisonetfei wore seen together near the place where the body was afterwards found. 
Held, that there was no sufficient corroboration of the statements o! the accom- 
plice or of the co-confessing prisoner I*. 

Queen-Empress v. Ram Saran 
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Aooused not defended— 

See FBACTICB 1. 

Aoknowledgment— 

See Execution of Decbbic 7. 

Acquiescence — 

See PRE-EMPTION 7 AND IT. 

Act— 

XXVlll of 1855. Regulation XXXIV of 1803, 8S. 9, 10. See Mortoaoe 

XV of 1856. See HINDU WIDOW 2. 

XL of 1858- 

s, 3. Certificate of adviinietration — Right of holder of cer^ficaie to defend suits 
connected with minor's estate. Under b. 3 of the Bengal Minors Act (XL of 1858), 
the Civil Court has no power to refuse to admit a person who has obtained a 
certificate of administration under the Act to defend a suit on the minor’s behalf, 
as guardian of such minor. Where a Subordinate Judge had so acted, — held 
that the High Court had no power to revise his order under s. 6*22 of the Civil 
Procedure Code. 

BAIiDEO DAS i;. GOBIND SHANKAR ... ... ... ... VII 9U 

s. 26. See MAJORITY J. 

VIII of 1859— 

8.222. Irregularity in tvar?'ani of attachment preceding execution-sale. An exc 
cution-sale of the right, title and interest in land was set aside by the Court on 
the ground that the warrant for the execution of the decree and order of attach- 
ment of the property sold had not been signed by the Judge, but by the Munsarim 
of the Court ; and at a second sale the property was sold to other pur- 
chasers, who, as well as the judgment-debtor, were sued by the purchaser at the 
first sale for a declaration of his right to have the first sale confirmed. The High 
Court having held that, with reference to s. 222 of Act VIII of 1869, the first sale 
had been rightly set aside, an appeal to the Judicial Committee was dismissed 
with costs. 

Ram DAYAL V. MAHTAB SINGH ... ... ... ... vn 506 

X of 1859, s, (3. See MORTGAGE 1. 

XXVII of 1860. Soe DEBT. 

XLV of 1860— 

s. 21. Public servant. Any person, whether receiving pay or not, who chooses to 
take upon himself duties and responsibilities belonging to the position of a public 
servant, and performs those duties, and accepts those responsibilities, and is 
recognized as filling the position of a public servant, must be regarded as one, 
and it does not lie in his mouth to say .subsequently that, notwithstanding his 
performance of public duties and the recognition by others of such performance, 
he is not a ‘‘public servant” within the definition contained in s. 21 of the 
Penal Code. 

QUEEN-EMBRKSS V. PaRMESHAR DAT ... ... VIII 301 

S8. 24, 25. See S. 471. 

SB. 24, 25. Act XLV of 18G0, .s. 218 — Forgery — “ Dishonestly" — “ Fraudulently*' 

— Public servant framing incoi^ect record. A Treasury accountant was convicted 
of ofiences under ss. 218 and 465 of the Fenal Code under the following circum- 
stances : — A sum of Rs. 500, which was in the treasury and was payable to a 
particular person through a Civil Court, was drawn out and paid away to other 
persons by means of forged cheques. After the withdrawal of the Rs. 500, but 
before such withdrawal had been discovered, the representative of the payee 
applied for payment. The prisoner then upon two occasions wrote reports to th^ 
efiect that the Rs. 500 in question then stood at the payee^s credit as a revenue ' 
deposit, and that it was about to be transferred to the Civil Court. Upon the 
first of these reports, an order was signed by the Treasury Officer for the triCnsfer 
of the money to the Civil Court concerned, and to efiect such transfer a cheque 
was prepared by the salo-muharrir, which, as originally drawn up, related to the 
sum of Rs. 500 already mentioned. The signature of the cheque by the Treasury 
Officer was delayed for some time, and meanwhile the cheque was altered by the ‘ 
prisoner 4n suoli a manner as to make it relate to another deposit of Bs« 500 which 
had been made subsequently to the above, and to the credit of another person . 

Tfio result of this was the transfer of the second payee’s Rs. 6P0 the Civil Court, 
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^ X^jV of X860 — (continued.) 

^ as if it had been the first Rs. 500, and to the credit of the first payee’s ropresen- 
*** tative. The prisoner was convicted under s. 465 of the Penal Code in respect 
of the cheque, apd* under s. 218 in respect of the two reports above referred to. 

Beldt with respect to the charge under s, 465, that the prisoner’s immediate 
^ ailfd iwore probable intention, — which alone, and not his remoter and less 
probable intention, should be attributed to him — was not to cause wrongful loss 
to the second payee by delaying payment of the Rs. 600 due to her, though the act 
might, Jhave caused her loss, but to conceal the previous fraudulent withdrawal 
' of the first payee’s Rs. 500 ; that under these circumstances ho could not bo said 
to have acted “ dishonestly or “ fraudulently” within the meaning of s. 24 
or 5,25 of the Penal Code; and ‘that therefore his guilt under s. 165 had 
not been made out, and the conviction under that section must be set aside. 

Held also, that the prisoner’s intention in making the false reports was to stave 
off the discovery of the previous fraud and save himself or the actual perpetrator 
® of that fraud from legal punishment, and that having prepared tbe reports in a 
manner which he knew to bo incorrect, he was rightly convicted under s. 218 of 
^ the Penal Code. Held further, that as the prisoner, who was a public servant, 
made these reports an assumed to make them in due course and as a part of his 
duty, and held them out as reports which were made by the proper officer, and 
as no question was put in the examination of the witnesses from the office which 
suggested that it was not his business to make such reports, it must be inferred 
that he made them because it was his business to do so, and as a public servant 
within the meaning of s. 218 of the Penal Code. 

QUEEN. Empress v. Girduari LAL ... ... ... Vlll 653 

8. 39. See S. 296. 

8. 40. See SS. 224, 225. 

s. 71. See MAGISTRATE, POWERS OF. 

s. 79. See S, 29G. 

stf 99, Sec S. 363. 

8.107. Act I of 1879 (Stamp Act), n. 61 — Abetment of making an unstamped 
receipt. A debtor, having paid a sum of money to bis creditor, accepted from the 
latter an unstamped receipt, promising to affix a stamp thereto. Held that this 
did not constitute abetment, within the meaning of s. 107 of the Penal Code, of 
the ofienco of making an unstamped receipt. Empress v. Bahadur Singh distin> 
guished ; Empress v. Janki and impress v. Bhairon referred to. 

Queen- Empress V. MiTTiiu Lae ... ... ... ... v^ir 18 

SB. 146. 147, 149. Sec OFFENCE. 

8. 147. See CRIMINAL PROCEDURE CODE, S. 35. 

8. 182. Prosecution under s. 132 — Criminal Procedure Code, s. 195. A prosecu- 
tion under s. 182 of the Poiial Code may be instituted by a private person, 
provided that he first obtains the sanction of the public officer to whom the false 
information was given, or of his official superior. Quten- Empress v. Hadha 
Kishan overruled. Where a specific false charge is made, the proper section for 
proceedings to be adopted under is s. 211 of tbe Penal Code. 

QUEEN-EMPRESS V. Jugal KISHORE ... ... ... VlIT t82 

8. 189. 'threat of injury to public servant — Necessity of proving actual words used. 

In a prosecution for an offeuco under s. 189 of the Penal Code, the witnesses 
difierred as to the exact words used by the prisoner in threatening the public 
servant, though they agreed as to the general effect of those words. Tbe Magis- 
trate, however, considered that the oficnce was clearly proved, and convicted the 
prisoner. The Sessions Judge, on appeal, affirmed the conviction, observing thai 
t it was immaterial what the words used w-erc, and that the intention and effect of 
the jvgrds were plain. Held that the Judge was mistaken in regarding it as 
immaterial what the words used actually were, and that, on the contrary, it was 
^ ®most material that those words should be before the Court to enable it to ascertain 
whether, in fact, a threat of injury to the public servant was really made by the 
^ accused. 

Queen-Empress V. Mahbshri Bakmsh Singh... ... ... viii 380 

6, 193. • Criminal Procedure Code, ach. y, No. XXVIII (4) — Alternative charges — 
Contre^igtory statements — Assignment of false state^nmnis not necessary. In a 
charge under d. 193 of the Penal Code it is not necessary to allege which of two - 
' contradictory statements upon oath is false, but it is sufficient, (unless some satis- 
factory explanation of the contradiction should be established), to warrant a con- 
viction of the offehce of IgiWng false evidence to show that an accused person has 
mdde one statement upon oath at one time and a directly contradictory slatemout ‘ 
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XIjV of 1860 — (cmtinued.) * . ^ 

at another. H. v. Zumeerun, H. v. Palany Clietty, and'Ji. Mahomed Hoomayoon 
Shaw followed : Empress v. Niaz Ali overruled. Per DUTHOIT, J, — Every ^ 

possible presumption in favour of a reconciliation of the two sta^tepients should be 
made, and it must be found that they are absolutely irreconcilable before a con- 
viction can be had upon the ground that one of them is necessarily false. ^ Th6 
English cases upon this subject are irrelevant to the interpretation of the law of ^ 
India, since the Indian Legislature has not followed the^law of England in regard 
to perjury. Trimble v. Hill and Kathama Natchiar v. Dorasinga Tever referred to. 

Queen-Empress V. Ghulet ... ... ... ... vii 44 

s, 201. In a trial upon a charge under s. 201 of the Penal Code, the accused made 
a statement to the effect that, he was presciit’at the commission of ^ murder by 
two other persons, that ho himself took no part in thejfict, that before the 
murder was committed one of the persons named jiulled off a razai from the bed 
on which the deceased was sleeping, and that, in his presence, the razai was 
subsequently concealed in a stack. It Wfis proved that the razai belonged to the 
deceased, that it was found concealed in a stack and that it was pointed out 
Ijy the accused to the Police. The accused was convicted of concealing evidence 
of the murder, with the intention of screening the offender from legal punishment 
under s. 201 of the Penal Code. Held that the conviction must bo quashed, inas- 
much as if the razai had not been concealed or destroyed, its presence or existence 
would have been no evidence of the murder. A person who is concerned as a 
princiiial in the commission of a crime cannot be convicted of the secondary 
offence of concealing evidence of the crime. 

QUEEN-EMPRI^HS LALLI ... ... ... ... ... VII 749 

s. 201. Section 201 of the Penal Code does not apply to the case of a criminal causing 
disappearance of evidence of his c vvii crime, but only to the case of a person who 
screens the principal or actual offender. Qiveen v. Ravi Sounder Shootar, Reg. v. 
KashinaOi Dinkai , Kviprcs's v K%shna, Empress v. Behala Bibi, and Queen- 
Empress V. Lallt referred to. 

QUEEN-P]MPRE8S V. DUNUAU ... ... .. ... VllI 262 

s. 211. Pvostcution for making a false charge — Opportunity to accused to pi'ove the 
truth of change — Cnviinnl I*rocedure Code, s. 195. A complaint of offences 
under ss. 323 and 379 of tbii Penal Code was referred to the Police for inquiry. 

The l*olice reported that the charge was a false one, and thereupon the Magistrate 
of the District passed an order, under s. 195 of the Criminal Procedure Code, 
directing the prosecution of the complainants for making a false charge, under 
s. 211 of the Penal Code, Held, that the order under s. 196 of the Criminal 
Procedure Code should not have been passed until the complainants had been 
afforded an opportunity of proving their case, which had been thrown out merely 
on the report of the Police. 'TJic Government v. Kariindad referred to. 

QUKEN-KMPUES8 f. Ganga Ram .. ... ... ... VIII 38 

a. 218. See SS. 21, 25. 

as. 224, 225. Anesi of person requited to give security for good behaviour — Escape 
from such arrest — Conviction for such escape illegal — Act XhV of 1860, s. lO-- 
Critninal Procedure Code, ss. 55, 110, 117, 118. An order was issued to a Police 
officer directing him to arrest Jv, under s. 58 of the Criminal Procedure Cod?, as a 
person of bad livelihood. K, with the assistance of three others, resisted apprehen- 
sion and escaped. Held that K wa>s not charged with an “offence” within the 
meaning ot that term as defined in s. 40 of the Penal Code, and that consequently 
no offence made punishable by s. 224 or s. 226 of the Penal Code had been committed 
in connection w'lth his evasion of arrest. Empt'ess v. Shasti Churn Napit followed. 
Queen-Kmpkess Kandhaia ... ... ... ... Vll 67 

s. 291. Public nuisance, repeating or continuing — Injunction by public servaillnot 
taiepeator continue — Criminal Procedure Code, ss. 134, 143, 144, sch. V, Form 20, r 
To support a conviction under s. 291 of the Penal Code there must be proof 
of an injunction to the accused individually against repeating or continuing the 
same particular public nuisance. It must be shown that the person convio<ied 
had on ome previous occasion committed the particular nuisance, had been 
enjoined not to repeat or continue it, and bad repeated or continued it. tChc 
authority under which alMagjsfcratc can order or enjoin a person against repeating 
ot continuing a public nuisance is s. 143 of the Criminal Procedure Code, dt is 
the infrpigornent of this order that is punishable under s. 291 of the Penal 
Code. What is oontemplat^ed ic> an order addrsKSod to a particular ^person. A 
Magistrate’s powers to^de^l with |iublic nuisances* ace contained in Chs. X. 
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and XI of the Criminal Procedure Code. Chapter XI is only properly applicable 
• to temporary orders m urgent cases. It is only in such cases that an order may 
be made ex parte^ And any exception is allowed to the general rule that it shall 
be directed to a particular individual. In such emergent cases an order may, 
ufider«i. 144 of the Code, be directed to the public generall} , when frequenting 
or visiting a particular place, to abstain from a certain act ; but this provision 
does not apply to a proclauiatiou directed not to the public generally frequenting 
or visiting a particular place, but to a portion of the community. 

Queen-Empress u. JOKHU ... ... ... ... viil 99 

8.296. Act XLV of 1860, 5a‘. -89, 79 — Disturbing a religious assemblij — Muhavi- 
madan Laiv—Hanafia and Shafia Schools — Eight to sag ‘ amen ' loudly daring 
worship — Act VI oj ,s. 24— I of 1872, s 67 (V)— Muhammadan 

Ecclesiastical Law — Judicial notice. A niasjid was used by the mcanbers of ascot 
of Muhammadans called the 1 1 anifis, according to whose tenets the word “ amen ” 
should be spoken in a low tone of voice. While the Haiiifis vvoie at prayers, R, 
a Muhammadan of another sect, entered the masjid, and m the course of the 
prayers, according to the tenets of Ins sect, called out “ amen" in a loud tone of 
voice. For this act he was convicted of voluntarily disturbing an assembly engaged 
in religious worship, an offence punishable under s. 296 of the Penal Code. The 
T’ull Bench (I\1 ahm001), J., dissenting} ordered the case to be re-tried, and that, 
in rc-trying it, the Magistrate should have regard to the following questions, 
namel>, (1) Was there an assembly lawfully engaged in the performance of reli- 
gious worship ? (2) Was such assembly, in fact, disturbed by the accused ? (3) Was 
such disturbance caused by acts and conduct on the part of the accused by which 
he intended to cause such disturbance, or which acts and conduct, at the time of 
such acts and conduct, he knew or behoved to be likely to cause such disturbance ? 

Held by MahmOOD, J., that tlie discussion occasioned by the act of the acfcused 
having, presumably, taken place during the interval when the prayers were not 
going on, the assembly was not at that time “ engaged in the performance of 
religious worship,” and was not ” disturbed ” within the meaning of s. 296 of the 
Penal Code ; that, in reference to the terms of s. 39 of the Code, the accused did 
not disturb the assembly ’* voluntarily” ; that he was justified by the IMuhammidan 
ecclesiastical law in entering the rno.^^que and joining the congregation in saying 
the word ” anien'^ loudly if he thought fit, and his conduct fell within the purview 
of s. 79 of the Penal Code, and was therclorc not an offence under s. 296. Beatty 
V. Gillbanhs referred to. Also per M.vhmood, J., that, having regard to the 
guarantee given by the Legislature in s. 21 ol Act VI of 1871 (Bengal Civil Courts 
Act), that the IMuhammadan law shall be adiumistered in all questions regarding 
” any religious usage or institution,” the Court was bound by s. 57 (1) of Act 1 of 
1872 (Evidence Act) to take judicial notice of the Muhammadan ecclesiastical Iaw% 
and the rules of that law need not be proved by specific evidence. 

Queen-Empbesh i;. Ramzan ... ... ... ... VII 461 

s. 300, Exception 1. See MURDER 1, 2. 

SA. 302 ; 304. Grave and sudden provocation. Sec iMUKDEK 1, 2. 

S. 326. See CRIMINAL PROCEDURE CODE, S. 85 . OFFENCE, 
s. 353. Aci^XLV of ISOO, s. 99 — Warrant of arrest in execution of a decree only 
initialled by proper officer— Civil Procedure Code, ss. 2, 251 — Bight of private 
defence. A warrant issued for the arrest of a debtor under the provisions of s. 251 
of the Civil Procedure Code, was initialled by the Munsarim of the Court, sealed 
with the seal of the Court, and delivered to the proper officer for execution. The 
debtor forcibly resisted the officer, and was tried and convicted, under s. 853 of 
the Penal Code, of assaulting a public servant in the execution of his duty as such. 

In revision, it was contended, with refereiiee to the requirements of s. 251 of the 
Civil Procedure Code, that the warrant of arrest, having been initialled only, was 
b#d and the officer could not legally execute it, and consequently no offence utider 
8. 353 of the Penal Code had been committed. Held, th^gt this >^5ontentiou could 
not be allowed, and, although it was proper that the person signing a warrant 
should write his name in full, it could not be said that because the signature was 
confined to the initials of the name, it was not the duty of the officer to execute the 
warrant. Held iilso, with reference to s. 99 of the Penal Code, that the act of the 
accused did not cease to be an offence on the ground that it was done in the exercise 
of the ripfht of private defence. 

QUEEN-EMPBESS V. JANKI PRASAD ... ... ... ... VllI 396 

|6. 403 ; 410. See S. 411. 
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XLV of concluded J 

s. 411. Animal “ nMiua ^oprietas — Bull set at large in accordance with Hindu 
religious usage — Appropriation of hull — ^4cf XLV of 1860, ss. 403, ;J:10. A person 
was convicted and sentenced under s. 411 of the Indian Plnjil Code for dis- 
honestly receiving a bull knowing the same to have been criminally misappropriat- 
ed. It was found that, at the time of the alleged misappropriation, the bull*had* 
been set at largo by some Hindu, in accordance with Hindu religious usage, at the 
time of performing funeral ceremonies. Held^ that the Jmll was not, at the time 
of the alleged misappropriation, “ property ’* within the meaning of the Indian 
Penal Code, inasmuch as not only was it not the subject of ownership by any 
person, but the original owner h«xd surrendered all his rights as its proprietor ; 
that it was therefore “ millius proprietas,^^ artd incapable of larceny being com- 
mitted in respect of it ; and that the conviction must be set aside. * 

QUIiiEN-KMPliBSS BANDHU ... ... *... ... VIII 51 

S. 417. See ATTEMPT TO CHEAT, « 

ss. 459, 4G0. Sejctions 459 and 460 of the Penal Code provide for a compound 

offence, the governing incident of which is that either a “ lurking house-trespass ” * 

or “ house-breaking ” must have been completed, in order to make a person who 
accompanies that offence either by causing grievous hurt or attempt to cause 
death or grievous hurt responsible under those sections. The sections must be 
construed strictly, and they are not applicable where the principal act done by 
the accused person amounts to no more than a mere attempt to commit lurking 
house-trespass or house-breaking. 

Queen-Empress i?. Ismail KHAN ... " ... ... ... vin 649 

s. 464, cl. 3. See SS. 24, 25. 

a. 471. Act XLV of 1860, ss. 24, 25 -Fraudulently using as genuine a forged docu- 
ment — “ Dishonestly^'* — “ Fraudulently.'' In a trial upon a charge, under s. 471 
of the Penal Code, of fraudulently or dishonestly using as genuine documents « 
known to bo forged, it was found that four forged receipts for the payment of rent 
used by the prisoner, had been fabricated in lieu of genuine receipts which had 
been lost. Held that, with reference to the definitions of the terms “ dishonestly” 
and ” fraudulently” lu ss. 24 and 25 of the Penal Code, the ptisoner, upon the 
facts as found, .had not committed the offence punishable under s. 471, 
Queen-Empress v. Sheo Dayae ... ... ... ... vil 459 

s, 471 . Act XL V of i860, s,s. 21, 25 — Fraudulently using as genuine a forged document 
— ” Dishonestly" — “ Fraudulently The creditors of a Police-constable applied to 
tbe District Superintendent of Police that R-j. 2 might be deducted monthly from 
the debtor’s pay until the doUt was satisfied. Upon an order being passed direct- . 
iiig that the deduction asked for should be made, the debtor produced a receipt 
purporting to be a receipt for Rs. 18, the whole a.mouiit due. It subsequently 
' appeared that the receipt was one for Rs. 8, which had been altered by adding the 
figure ” 1,” so as to make it appear that the receipt was for Rs. 18. Held that 
the real intent in the prisoner’s mind being to induce his superior officer to 
refrain from the illegal ac^ of stopping a portion of his salary, the Court in a 
criminal case ought not to speculate as to some other intent over and aljpve this 
that might have presented itself to him ; that it did not necessarily follow that he 
CMDnfcemplatcd setting up the altercid receipt to defeat his creditor’s claim ; and that 
therefore he ought not to have been convicted of an offence under s. J71 of the 
Penal Code. 

Queen-Empress u. Syed Husain ... ... ... ... vil 408 

H, 499. Defamation — Communication of defamatory matter to complainant only— 

” Making " — ” Publishing/' Held by the Full Bench (DUTHOIT, J., dissenting) 
that the action of a person who sent to a public officer by post in a clo8ed*cdvor a 
notice under s. 424 of the Civil Procedure Code, containing imputations on th^ 
character of the recipient, but which was not communicated by the accused to any * 
third person, was not such a making or publishing of the matter complained of as ♦ 
to constitute an offence within the terms of s. 199 of the Penal Code. • , 

Queen-Empress TAKi HUS 41N ... ... ... vii 205 

fl. 511. Sec ATTEMPT TO CHEAT, 

IX of 1861, -s. h. See MUHAMMADAN DaW 1. • 

/;,XX of 1863^ U, 15, 18. See SUIT. 1. 

' 'XI of 1365, 6. 6. See SMALL Cause Court Suit l. ' ' 

%Vl of 1868, ss. 11^, 16, Soa JURISDICTION 6, . ' 
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, VJ4*9f 1870-- 

^fis. 6, la, 28. See COUBT-FEES 1. 

s. 7, art. ix. See MORTGAGE 7. 

8. 10, Dismissal of suit under cl. ii. Sea CIVIE PROCEDURE CODE, S. 13. 

^8. 17. See COURl’-PEES 2. 

No, 11. See CIVIL PROCEDURE CODE, SS. 322 B, 322 D. 

Statute^ Construction of. See MORTGAGE 7. 

X of 1870— 

8. 16. Reference by Collector to District Cowt — l^and claimed by Collector on behalf 
of Oovernment or Municipahty. - The scope and object of the Land Acquisition Act 
(X of 1870) is to provide a speedy *method for deciding the amount of tlio com- 
pensation payable by the Collector, when such amount is disputed, and the person 
or persons to whom it i% payable. Section 15 of the Land Acquisition Act contem- 
plates a reference when the question of the title to the land arises between the 

• claimants who appear in response to the notice issued under s. 9, and who set up 
conflicting claim<=> one against another as to the land required, which the District 

^ Judge as between such persons can determine. The Collector has no power to make 
a reference to the District Judge under s, 15 in cases in which he claims the land 
in question on behalf of Government or the Municipality, and demos the title of 
other claimants and the District Judge has no jurisdiction to entertain or determine 
such reference. 

IMDAD aijI Khan v. The Gollector of Farakhabad ... ... VII 817 

XIV of 1870. Reoulafion XXXIV of 1803, w. 9, 10. Sec MORTGAGE 15. 

VI of 1871— 

SS. 19, 20. Sec JURISDICTION C. 

s. 20. See MORTGAGE 7. 

8. 24. See ACT XLV of 18G0, S. 290 : CONDITION RESTRAINING ALIENATION ; 

Missing Person : Pre-emption lO. 

VIII of 1871— 

s. 17 (4). Lease — Lease from year to yeai — Act III of 1877, s. 49. In a suit for 
possession of a piece of land, .and for rent of the same, the plaintiff produced in 
support of his claim two sar /chats or kabuliyats purporting to be executed in nis 
favour by the defendants, and dated respectively in Jaiiuai> 1875, and June 
1876. Those documents were not registered. The first after reciting that the 
executant had taken the land from the plaintiff, on a specified ycarl> rent, and 
promised to pay the same yearly, proceeded as follows : — “ If the owner of the 
land wishes to have it vacated, he shall give me fifteen days’ notice, and I will 
vacate without making objection : if I delay in vacating the land the owner can 
realize, by recourse to law, rent from mo at the rate of Rs. 8 per annum.” The 
second sarkhat, after reciting that the executants had taken the land from the 
plaintiff on a yearly rent specified, for six j'oars. and promised to pay the same 
year by year, proceeded thus : — “ And if the said Shaikh wishes to have the land 
vacated within the said term he shall first give us fifteen days’ notice and wc will 
vacate it without objection.” The lower Courts held that the sarkhats wore not 
admissible in evidence as they required registration under s. 17 (4) of the Registra- 
tion Act*(VIII of 1871), being leases of immoveable property from jear to year or 
reserving a yearly rent, lleld^ that the iyvo sarkhats citatcd no rights except 
those of tenants- at-will, inasmuch as the clause common to both to the effect that 
at any time, at the will of the lessor, the lessees were to give up the land at fifteen 
days’ notice, governed all the previous clauses, and the defendants could be asked 
to quit at any time before the lapse of the term at fifteen days’ notice. Held, 
therefore, that the leases did not fall under s. 17 (4) of Act VIII of 1871 ; that 
their registration w^as not compulsory ; and that they could not be excluded from 
evidefiiffe under s. 49 of Act III of 1877, which governed the question ol admi.ssi- 
^ility, while Act VIII of 1871 governed the quC'>lion whether registration was or 

• was not compulsory. , 

^ KHUDA BAKHSH r. SHEO DIN ... ... ... ... VIII 406 

fis. 28, 86. See REGISTRATION. 

IX of 1871— 

Schedule II — 

No. 66. £oe NO. 132. 

No. 132. Limitation — Periods respectively applicable to personal demands and to 
claims charg^ on immoveable property. That there is a personal liability upon 
instrument ohargin|f a debt upon imnir>\oable property does not carry with it 
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IX oi lSll—’(continmd,) < 

the efJoct tbat the period of limitation fixed for personal demands by Act IX ol , 

1871 ia extended, by reason of this demand being thereby brought within the 
meaning of art. 132 of seh. 11 of that Act, which applies to claims “ for money 
charged upon immoveable property.” A mortgagee of lands sought, after the, 
lapse of more than six years from the date when the mortgage-money was payable, * 
to enforce two distinct remedies, the one against the property mortgaged, and 
the other against the mortgagor personally, on the contract to repay the mortgage- 
money. Held that art. 132 abovementioned applied only to suits to raise money 
charged on immoveable property out of that property : and that the twelve years’ 
bar did not apply to the personal remedy, a^ to which the shorter period prescribed 
in art. 65 of the same schedule applied. 

Ram DIN tJ. Kalka Prasad... ... ... • ... ... Vil 502 


XXITI of 1871— 

s. 12. Assignment of pension before passing of Act. On the l*2th February 1866, ^ 

A, who was in receipt of a zihakhi pension from Government, assigned by deed a 
portion thereof to his wife, in lieu of liei’ dower. After his death, disputes arose 
between the wife and the heirs of A in regard to a portion ot the amount thus 
settled on her ; and she instituted a suit, on a certificate granted by the Collector 
under s. 6 of the Pensions Act (XXIII of 1871), in which she prayed for a 
declaration of her proprietary right in respect of the said money and of her power 
to transfer the same. Held that the assignment of the 12tb February 1865, 
having been made before the passing of the Fonsions Act, was not invalidated by 
s. 12 of that Act, which had no retrospective oparation. The former judgment of 
the Court in this appeal reversed. 

IMTIAZ BRGAM V. LIAKAT-UN-NISSA BBGAM ... ... ... VII 886 


1 of 1872— 

s. 3. ” Fact:' See ACT I OF 1872, S. 32 (1). 

8. 8, Explanations 1, 2. See ACT I OK 1872, S. 32 (l). 
s. 9. Sec ACT 1 OF 1872, 8. 32 (1). 
ss. 26, 30. See CONFESSION, 

8.32(1). Statement as to cause of death — Cause of death signified in ansicer to 
question — Admissibility of evidence as to si0s — Act 1 of 1872, s, 3, s. 8, Explana- 
tions 1, 2, s. 9 — "'Fact" — “ Conduct ' — ” Verbal" statement. In a trial upon 
a charge of murder, it appeared that the decea.scd shortly before her death was 
questioned by various persons as to the circumstances in which the injuries had 
been inflicted on her ; that she was at that time unable to speak, but was con- 
scious and able to make signs. Evidence wa.s offered by the prosecution, and 
admitted by the Sessions Judge, io prove the que^^tious put to the deceased and 
the signs rnaUe by her iii answer to oich «|nL'sLions. Held by the Full Bench 
(MAHMOOD, J., dissenting) that the questions and the signs taken together might 
properly be regarded as ” verbal statements ” made by a person as to the cause 
of her death within the meaning of s. 32 of the Evidence Act, and were therefore 
admissible in evidence under that section. Per STRAIGHT, J., that statements 
by the witnesses as to their impressions of what the sign.s meant wore inadmissi- 
ble and should be eliminated ; but that a.ssumiiig that the questions put^o the 
deceased were responded to by her in such a manner as to leave no doubt in the 
mind of the Court as to her meaning, it was not straining the construction to 
hold that the ciroumstances were covered by s. 32. Per Mahmood, J., that the 
expression ” verbal statements ” in s. 32 should be confined to statements made 
by means of a word or words, and that the signs made by the deceased, not 
being verbal statements in this sense, were not admissible in evidence under that 
section. Per PETHERAM, C. J. , that the signs could not be proved a.s ‘ ‘ conduct ” 
within the meaning of s. 8 of the Evidence Act, inasmuch as taken alone, and 
without reference to the questions leading to them, there was nothing to connect ^ 
them with the cause of^ death, and so to make them relevant ; while the 
f questions could not be proved either under Explanation 2 of s. 8 or under 
s. 9, inasmuch as the condition precedent to their admissibility under eitner 
of these provisions was the relevancy of the conduct which they were alleged 
to affect or of the facts which they were intended to explain. The ” conduct ” 
made relevant by s. 8 is conduct which is directly and immediately influenced 
by a fact in issue or relevant fact, and it does not include actions resulting 
from somr intermediate cause, such as questions or suggestions by other persons. 
Per Mahmood, J., that the w’ord conduct ” as used in s. 8 does not mean 
only such conduct as is directly and immediately influenced by a fact in issue 
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J^of 1872 — (c(ftitimt€d.) 

or relevant fact ; that the signs made by the deceased were the conduct of 
* “ a person an often ee against whom was the subject of any proceeding ” and 

were relevant such under s. 8, and that the questions put to her wore 
admissible m evidence either under Explanation 2 of the same section, nr 
UndcPT s. 9, by way of an explanation of the meaning of the signs. 

Queen-Empress u. ABDULLAH ... ... ... ... VII 386 

», 33. See CRIMINAL PROCEDURE CODE, S. 512. 
v - 8. 67 (1). See ACT XLV OP 18C0, S. 290. 

SB. 63(c), 114, III. ((f). Secondary evidence — Copy of a copy — Svit for rcdemp> 

Hon of mortgage— Burden ' of proaf — Withholdiym evidence A deed executed 
in 1812 became the subject of litigation resulting, on the 17th May 1813, in a 
decree the eftect of vVhich was to create a usufructuary mortgage of rights :ind 
interests in two viflages. In 1871, the purchaser of a porticjii of the mortgagor’s 
# rights, alleging that the mortgage-debt had been liquidated from the usufruct, 
sued to recover possession of the property. The mortgagees resistivl tlip cl.mn 
for possession, on the grounds that, prior to the execution of the di'cd in 1812, 
the mortgagor’s ancestor had granted to their own .ancestor a gntranda-dari right, 
under which a fixed jama of Rs. 121 was payable by tliom in respect of the lands in 
the village; that what was mortgaged was n(>t the lands, l)ut only the right to 
receive the fixed jama ; and that, theiefore, the fact that the mortgage-money 
had been liquidated from the jama did not entitle the plaintiff to oust them from 
possession It appeared that the alleged gairanda-pattar^ the original mortga'go- 
dood, and the decree of the 17 th May 1813, were at one time in the defendants’ 
possession, but the defendants alleged that all three documents were destroyed 
fire in 1872. The plaintiff sought to suiiport his ease by putting in a copy on 
plain paper purporting to have been transcribed from a c(‘.rtificd copy of the 
decree of the 17th IMay 1813. Held, with reference lo the provisions of s. 03 of 
the Evidence Act ( 1 of 1872), that, there being no evidence proving that the 
* copy produced by the plaintiff had been compared with the original decree, the 
copy was not admissible in evidence, inasmuch as it i*ould not be regarded cither 
ag primary or as secondary evidence of the contents of the original decree. Held 
also, that the destruction or loss of the three documents alleged by the defen- 
dants to have boon destroyed not being proved, their non-production placed them 
under the recognized prohibitions of the law of evidence, and subjected them to 
the presumption recognized bv 111. fg), s. 114 of the Evidence Act, that 
evidence which could bo and is not produced w’ould, if produced, be unfavourable 
to the person who withholds it. Held also, that inasmuch as the plaintiff was no 
party to the alleged gawnndn-pattar , nor to the mortgjige of 1812, nor to the 
litigation which resulted in the decree of the I7tli May 1813, and could not 
therefore bo taken to bo in ii. position to produce those documents or to prove 
their contents secondary evidence ; and in.asmuch as the circumstances esta- 
blished a facie naso in his favour the burden of proof in regard to the 

existence of the alleged qaivanda-dar% tenure lav upon the defendants, who, 
whilst in a position which would involve their being in possession of the docu 
monts abovementioned and whilst admitting such possession up to the year 1872, 
had faili^l to prove cither their destruction or their contents by secondary evidence 
such as could be relied on. Rajah Kisltsn Dutt Ram Panday v. Narendar 
Bahadoor Singh referred to. 

RAM PRASAD RAGHUNANDAN PRASAD ... ... ... VII 738 

SB. 107, 108. Missing person. Sec HINDU LAW 3. 

S. 108. Sec MISSING PERSON. 

SB. 114 (6) ; 133. Accomplice — Evidence — Corroboration, See ACCOMPLICE 3. 

88. 116,. 116. Sec ACT XVIII OF 1873, H. 9. 

S. ^57. See CRIMINAL PROCEDURE CODE, S. 512. 

IX of 1872— 

, S. 2. See ACT XVIII OF 1873, S. 9 : CONTRACT, 
s. 10. See Contract. 

8. 11. ^BQ Majority 1 and 2. 

8. 23. See ACT XVIII OF 1873, S. 9 . CONTRACT. 

8. 28. See CONTRACT. 

SS-. 42, 45^ See DEBT. 

ss. 69, 70. Payment of Government revenue by person wrongfully in possession of 
land. B, who was in wrongful possession of land which by right belonged to K, 
collected rents and paid the Government revenue. K eventually established her 

4 ALL.— 6 
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IX of continued. ) ' , 

title to the property, obtained possosBion, and recovered the rents from the tenants, 
and B was obliged to refund the same. Subsequently B sued K to recover the 
sum which he had paid on account of revenue. Held that the claim did not fall 
within the provisions of ss. 69 and 70 of the Contract Act, and the fact that the 
plaintiff had been a loser by his wrongful act, or that the defendant had b^en 
benefited by the payment he made, would give him no right of action against 
her. Tiluek Chand v. Soudamini Dasi referred to. * 

Binda KUAB V, Bhonda Das ... ... ... ... VII 660 


ss. 1S4 ; 107 ; 139 ; 141. See SURETY. 

S. 265. See JURISDICTION 13. 

XV of 1873, R. 38. Sec PUBLIC HIGHWAY. 
XVIII of 1873— 

See Sir Land 1. 

S. 9. See LANDHOLDER AND TENANT 2. 


s. 9. Sale of occupancy rights xotth zamindar' s consent — Acceptance of rent by 
zamindor from vendees — Act IX of 1872, ss. 2, 23 — Estoppel — Act I of 1872, ss. 116 
116. Under a deed dated in 1879, the occuimncy-tenaiits of land in a village 
sold their occupancy-rights, and the zamindars instituted a suit for a declaration 
that the sale deed was invalid under s. 9 of Act XVIII of 1873 (the N.-W. P. 

Kent Act in force in 1879), and for ejectment of the vendees who had obtained 
possession of the land. It was found that the zamindars bad consented to the 
sale to the vendees, and received from them arrears of rent due on the holding by 
the vendors, and had recognized them as tenants. Held by OLDFIELD. J., that 
sales of occupancy-rights were not void under s. 9 of Act XVIII of 1873, when made 
with the consent of the landlord ; that the sale which the zamindars had consent- 
ed to was Valid ; and that, under any circum.stances, they were estopped by their 
conduct from bringing a suit to set aside the sale. Umrao Begam v. The Land 
Mortgage Bank of India referred to. Per MAHMOOD, J. — That the sale-deed was 
invalid with reference to the provisions of ss. 2 and 23 of the Contract Act, inas- 
much as its object was the transfer of occupancy- rights, which was prohibited by 
8. 9 of Act XVin of 1873. Umrao Begam v. The Land Mortgage Bank of India, 
distinguished. Also per MaHMOOD, J. — That s. 115 of the Evidence Act implies 
that no declaration, act, or omission will amount to an estoppel, unless it has 
caused the person whom it concerns to alter his position, and to do this he must 
both believe in the facts stated or suggested by it, and must act upon such belief ; 
that in the present case it could not be said that the vendee was misled by the 
fact that the zamindars were consenting parties to the sale-deed ; that he could not 
plead Ignorance that the deed was unlawful and void ; that it had not been shown 
that he acted upon the zamindars’ agreement to take no action, so as to alter his 
position with reference to the land ; and that, under these circumstances, the 
zamindars were not estopped from maintaining that the sale-deed was invalid. 

Also MahmoOI), J. — That the zauundaFs having accepted the vendees as 
tenants and taken from them, a tenancy w:is thereby constituted under the Rent 
Law ; that the vendees were therefore not trespassers ; and that therefore the 
question as to ejectment did not fall within the jurisdiction of the Civil Court. 

DURGA V, JHINGURT ... ... ... ... ..t VII 611 


ft* 9. Sate of occupancy-rights with zamindar's consent — A cceptajice of rent by zamin- 
dar from vendees — Act IX of 1872, ss. 2, 23 — Estoppel — Act I of 1872, ss. 116, 116. 
Under a deed dated in 1879 the occupancy tenants of land in a village sold their 
occupancy-rights, and the zamindars thereupon instituted a suit for a declaration 
that the sale-deed was invalid under s. 9 of Act XVIII of 1873 (the N.-W.P. 
Rent Act in force in 1879), and for ojsctment of the vendees, who had obt|Lined 
possession of the land. It was found that the zamindars had consented to the 
sale to the vendees, and received from them arrears of rent due on the holding by 
the vendors, and had recognized them as tenants. Held by the Full Bench that 
the sale-deed was inv.alid with reference to the provisions of ss, 2 and 23 of the 
Contract Act, inasmuch as its object was the transfer of occupancy-rights, which 
was prohibited by s, 9 of Act XVIII of 1873. Held also, that s. 116 of. the 
Evidence Aot implies that no declaration, act, or omission will amount to an 
estoppel, unlesii it has caused the person whom it concerns to alter his position, 
and to do he must both believe in the facts stated or suggested by it and 
mtist act upon such belief ; that in the present case it could not be said that the 
vendees were mislead by the fact that the zamindars were consenting parties to 
the sale-deed ; that they could not plead ignorance that the deed was unlawful 
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,j and void ; that it had not been shown that they acted upon the zainindars’ iig«-e- 
ment to take no-^aqjtion, so as to alter their position with reference to the laud ; 
and that, under these circumstances, the zainiudars were not estopped from main- 
, l^aini^g that the salo-deed was invalid. Held also that the zamindars having 

«> accepted the vendees as tenants and taken rent from them, a tenancy was thereby 

constituted under the Rent Law; that the vendees were therefore not trespassers ; 
and that therefore the quc'^tion as to ejectment did not fall within the jurisdiction 
of tbe Civil Court. The judgment of OLDFIELD, J., reversed and that of 
Mahmood, J., afiirmod. 

Jhinguri Tewari u. Durga « ... .. ... ... Vl£ 

XIX of 1873—* 

8.3(4). '' Rent ''—Services. See Rent-free GRANT. 

43. See Mortgage 2. 

HS. 66; 62, 64. See CIVIL PROCEDURE CODE, S. 13. 

SB. 79-89. See RENT-FREE GRANT. 

5. 91. See WAJIB-UL-ARZ. 

8. 113. Civil and Revenue Courts — QuestUm of proprietary right decided by Revenue 
Court under Act XIX of 1873 (N.^W. P. Land Revenue Act), s. XV6— Omission 
by Revenue Court to frame decree — Heciston of Revenue Court not open to attack 
by suit in Civil Court — Act XIX of 1873, s. 113. A Revenue Court acting under the 
provisions of ss. 112 and 113 of the N.-W. P. Land Revenue Act (XIX of 1873) 
recorded a proceeding declaring the nature and extent of the respective rights of 
the parties before the Court, and pn^enbing the mode in which partition should 
be effected. No decree was framed in accordance with this proceeding. Held, 
that the proceeding of the Revenue Court was a decision by a Court of competent 
jurisdiction, and could not be interfered with by a suit in the Civil Court 
• disputing its correctness. 

BHOLA t;. RAMDHIN ... ... ... ... ... VII 

38. 159 , 166. See MORTGAGE 2. 

ss. 194, 195. Act Vm of ISIO, s. 20 — Court of Wards — Distfitalified proprietor — 
Release of property from superintende'nce of Court. M, a female proprietor, 
brought a suit to rocover possession of certain lands, which were in the hands of 
the Collector, as manager of the Court of Wards, on the allegations that she had 
placed the property in the hands of the Court some years previously because she 
was not at that time in a position to mamigc it heiself, but that she was now 
capable of managing it and desired to got it back. The suit was dismissed, and 
the plaintiff appealed on the ground, inter alia, that inasmuch as she was not a 
“ disqualified proprietor ” within the meaning of Act XIX of .1973 (N.-W.P. Land 
Revenue Act), the Court of Wards had no jurisdiction to take the property, and 
that its possession was merely the result of an arrangement to which she wa.s a 
consenting party, and which she now desired to terminate. Held that, with 
reference to the provisions of Act XIX of 1873 and Act VTII of 1879 (N.-W. P. 
Land Rl& venue Acts), the suit as brought was not maintainable, inasmuch as there 
was no cvideuce that the plaintiff bad obtained the previous sanction of the Local 
Government to the release of the property from the superintendence of the Court 
of Wards as required by a, 20 of the latter Act. Held also, that the plaintiff coxiUl 
. not be allowed in appeal entirely to change the nature of the grounds upon which 
she alleged herself to be entitled to claim relief, and that hence she could not 
now raise the plea that the Court of Wards, in taking the property under it^ 
management, had acted without jurisdiction. The expression “ Local Govern- 
ment ” in ss. 194 and 195 of Act XIX of 1873 and s. 20 of Act VIIX of 1879 
•means the Lieutenant-Governor of the North-Western Provinces. 

Masuma Bibi V. The Collector of Ballia ... • ... ... vil 

• 

B. 241.* See JURISDICTION 10. 

6. 241 ()I). See JURISDICTION 11. 

8. 241 {g). See CIVIL PROCEDURE CODE, S. 13. 

8. 241 (fe^. See JURISDICTION 4 : RENT-FREE GRAI^T. 

IX Of 1875— 

See Majority 2. 

3<c). SeeMAJORlTVl. 
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I of 1877— 

{j. 21. Agreement to refer to arbitration — Refusal to refer — Suit in respect of matter 
agreed to be referred — Pleadings, One of the parties to a contract to refer a 
controversy to arbitration brought a suit for part of the subject -In at ter referred. 
The defendants pleaded the bar of s. 21 of the Specific Relief Act, but did not 
allege in their answer to the plaint that the piaintiH refused to perform his 
contract. Held, that the mere act of filing the suit on the part of the plaintili 
was not tantamount to a refusal to perform his contract «iii iho sense of s. 21 of 
the Specific Relief Act. The contract, the existence of which would bar a s^it 
under the circumstances contemplated by s. 21 of the Specific Relief Act, must 
bo an operative contract, and not a contract broken up by the conduct of all the 
parties to it. * 

TaHAL u. BlSHIiSHAli ... ... ... ... ■... Vlll 

S. 42. See LANDHOLDER AND TENANT 5 : SALE IN EXECUTION OF DECREE : 
SUIT 1. 

s. 42. Civil Procedure Code, s. 578. See HINDU LAW 2. 

8. 42. Hindu widoiv — Mortgage by Hindu toidoto in possession of property in lieu of 
mainiena^ice — Declaratory Decree. The name of the widow of a member of a 
joint Hindu family was allowed by the other members to be recorded in her 
husband’s place in respect of his rights and interests in the family property by 
way of compliment to her, and they consented that, in lieu of maintenance, she 
should receive the profits ot the property during her lifetime. The widow executed 
a deed ol mortgage of the property, which did not specifically state the 
amount of the estate mortgaged, and also a bond, upon which the obligee 
obtained a decree, in execution whereof he attached part of the property recorded 
in the name ot the obligor. The members of the family brought a suit m which 
they prayed for a declaration that the mortgage executed by the widow was 
invalid, and that the property was not liable for the amount due thereunder, or 
to attachment in execution of the decree obtained upon tho bond. Held, that if 
the widow’s possession were only a possession by the plaintiffs’ consent entitling 
her merely to receive tho profits for her maintenance, the plaintiffs might eject 
her from tho property, and that before they could obtain a declaration under 
6. 42 of the Specific Rohof Act, they must seek their relief by ejectment, that 
being tho substantial and real relief appropriate to the cause of action. On tho 
other hand, if the widow had an estate iii possession, given to her in exchange for 
her maintenance, she had an interest which she was competent to alienate. Held 
also, that inasmuch a.N the deed of mortgage contained no description of the 
amount of the estate mortgaged by ihe widow, and, upon its face, mortgaged her 
share of the propeity only, it could have no operation beyond her share, and the 
Court would not be justified in granting a declaration under s. 42 of the Specific 
Relief Act, merely because tho plaintiffs apprehended some possible future claim 
based upon the allegation that the transfer comprised the entire estate. 

BHOLAi i;. Kali ... ... ... .. ... ... Vlll 

s. 42. Suit to set aside a decree on the ground of fraud. Subsequent to a decree 
for partition of an ancestral estate, the creditors of one of the parties thereto 
who, from the time of the suit, had borrowed money from thorn on tho security 
of his rights and interest.^ m tho estate, brought a suit against their debtoj and 
obtained a decree for the moneys due to them. They then sued all tho parties 
to the partitiuii for a declaration that the decree then passed was, so far as it 
affected their (the plaintiffs’) interests, traudulciit and collusive and of no effect. 
Held that the suit was not maiutainablo. 

Bam Sarup V. Rukmin Kuar ... ... ... ... vil 

III of 1877— 

86. 17 id ) ; 18 (c). See LEASE 2. 

68.17,49. Effect of a registered instrument confirming a ptior one of the same 
purport not registered An instrumemt purporting to assign a right in immoveables 
of more than the value ofcRs, 100 (s. 17 sub-sec. b of Act HI of 1877) being 
unregistered was inefiectual to afiect the title of the purchaser. Some years after, 
the parties executed a deed of conveyance, making the same assignment, confirfii- 
ing the former instrument, and setting it forth in a schedule. The latter insf^ru- 
ment was registered. In a suit in which the ownership of the property was con- 
tested, — held that the fact of the prior deed not having affected the property, being 
unregistered, was no reason why the deed afterwards registered should nefu be 
fotdmitWd as evidence of title. In this there had been nothing contravening the 
object of the Registration Act* 

ALEXANDER MITCHELL V, MATKI RA,DaS 


... vifr 
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,n\i4 1877 — (cdntinuedj 
> S. 49. See ACT VIII OF 1871, S. 17 (4). 

*8. 60. See CIVIL PROCEDURE CODE, S. 296 : MORTGAGE 4. 

8 . 50 . Mortgage —Eirsi and second mortgages — Registered and unregistered docu- 
^ tn^nts— Fraudulent transfer — Act IV of 1882, s. 53. Apart from any question ol 
• eqmtaftlc estoppel, such as described by Lord Cairns in the Agra Baiilc v. Barry ^ 
where one person takes a possessory mortgage of property with full knowledge 
and notice that another is already in possession of such property under an earlier 
instruHaent of a similar kind, ho cannot bo said to be acting in good faith, and 
the principle of s. 63 of the Transfer of Property Act (IV of 1882) is applicable to 
such a transaction. In such a Cbiidition of circumstances, quoad the prior title, 
though create^ by an unregistered instrument, the status of the second mortgagee 
under his registered dogument is affected by his own mala fides ; and as, on the 
one hand, the first mortgagee might avoid it on the ground that it was executed 
^in fraud of him, so, on the other, the second mortgagee cannot, on the strength 
of his own fraud, pray in aid the provisions of the Kegistration Law to give 
preference to an instrument which records a transaction that, in its inception, 

* being fraudulent, was a nudum pactum. Such document would not be a 
“ document ” in the sense of s. 50 of the Registration Act, which term as therein 
used means a document legallj^ cnforcible. Jtiahmat-ulla v. Sariut-ulla referred 
to. In a suit for possession of immoveable property by virtue of a registered 
instrument of mortgage executed in 1888, against a defendant in possession of the 
same property under au unregistered mortgage-deed of 1981 (both deeds being 
instruments the registration of which was not compulsory), it was found as a fact 
that at the time of the execution and registration of his mortgage-deed the 
plaintiff was aware that the defendant was in possession under his mortgage. 

Held that, under these circumstances, the fact that the plaintiff’s deed was 
registered did not entitle him to dispossess the defendant by virtue of the provi- 
sions of 6. 60 of the Registration Act (III of 1877). 

ftAM AUTAR U. DHANAURI ... ... ... ... ...VIII 540 

s. 60. Registered and unregistered doemnents — Mortgagee under registered deed 
competing with holder of decree on prior unregistered mortgage-deed. The words 
in s. 50 of the Registration Act (III of,1877) “ not being a decree or order, whether 
such unregistered document bo of the same nature as the registered document or 
not,” mean that, if a decree has been obtained to bring property to sale under a 
hypothecation -bond, or under a mondy bond, and under that decree the property 
has been attached, that decree cannot be ousted by a subsequent registered 
instrument. The section cannot in any way make a decree effect a transfer of 
more than the interest which the judgment-debtor pos.sessed. Held, that a 
mortgage-deed registered under Act III of 1877 was entitled to priority over a 
decree obtained subsequently to tbo registration of such deed upon a jirior 
unregistered deed of mortgage. Kanhaiya Bal v. Dansidhar , Shahai Ram v. Shib 
Lai, and Madar v. Subbarayalu referred to. 

THE Himalaya Bank, Limited v. The Simla Bank, Limited ... VJIl 23 
I. 60. Registered and unregistered documents — Mortgagee under registered deed not 
entitled to priority over holder of subsequent decree on prior unregistered deed. 

The mortgagee under an unregi-stered hypothecation bond, of which the registra- 
tion was optional, obtained a decree thereon, and, in execution of such decree, 
attached the hypothecated property. Held, with reference to the terms of s, 60 
of the Registration Act (III of 1877). that the bond, having merged in the decree, 
was entitled to take effect against a registered bond relating to the same property, 
and which was executed subsequently to the unregistered bond, but prior to the 
decree. Kanhaiya Lai v. Bansidhar and Shaht Ram v. Shib Lai distinguished. 

BATJNATH r, LACHMAN DASi ... ... ... ... VII 888 

XV <if 1877— 

6. f. See AI'PEaL 4. • 

’ Bk 6. Sec PRE-EMPTION 2. 

fi. 10* See Trust. 

g« 14, “ Btrosecuting ” — ” Good faith'' — “ Other cause of a like nature " — 

Limitation Act, Construction of. In October 1881, an account was struck between 
K and M and a sum of Rs. 1,457 was agreed between them to be the correct 
balance tlfen due by the latter to the former. Of this amount a sum of Rs. 886 
was paid. In March 1886, K sued M for the balance of Rs. 600 then due on the 
account stated. The plaintiff claimed the benefit of s. 14 of the Limitation Act 
(XV 5f 1877) as suspending the running of limitation during the pendency of a 
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Act — (continued,) 

XV ot ISIl—fcontinued,) • 

former suit which he had prosecuted against the defendant in ISSi and 1885, 
and which had been dismissed on the merits. That was a suit for Jhc redemption , * 
of certain zamindari property on which the defendant held a ufoi;tgage, and the 
plaintiff claimed in that suit that the amount of the balance due by the defendant 
on the account stated should be deducted from the mortgage-money undef an* ^ 
oral agreement entered into by the parties in October 1881. Held^ that the plaintiff 
could not be said to have formerly prosecuted his remedy in respect of the items now 
claimed in a Court which, for want of jurisdiction, or other cause of a like naj-ure, 
was unable to entertain it ; that the provisions of s. 14 of the Limitation Act 
therefore were not applicable ; and that the suit was barred by limitation. Per 
Straight, OPFG. C. J. — The former suit warf not founded upon th^ same cause 
of action as the present, inasmuch as it was founded upon the alleged oral 
agreement and not upon the account stated. Per MAHMOOD, J. — The Courts of 
British India in applying Acts of Limitation are not bound by the rule establish- 
ed by a balance of authority in England, that statutes of this description must ^ 
be construed strictly. On the contrary, such Acts, where their language is 
ambiguous or indistinct, should receive a libera] interpretation, and be treated « 
a statutes of repose and not as of a penal character or as imposing burdens. 
Boddamv. Morley^ Syed AH tiaihv. Sri Baja Sanyasiraz Peddabaliyra Stmhula 
Bahadur, Empress v. Kola Lala'og, Bell v. Morrison, Shah Keramut Bossein v. 

Qulab Koanwur, and Muhammad Bahadoor Khan v. The Collector of Bareilly 
referred to. 

MANGU Lal u, KANDHAI LAIi ... ... ... ... Vlll 476 

S. 19. See EXECUTION OF DECREE 7. 

s. 22. See SET-OFF 1. 

Schedule IT — 

No. 10. See PRE-EMPTION 15. 

' !No. 32. Landholder and tenant — Suit for the removal of trees. See JURISDIC- * 

TION 9. 

Nos. 62 ; 53. See SET-OFF i. 

No. 62. Seo NO. 97 ; TRUST. 

No. 83. Bee SET-OFF 1. 

No. 89. Sec TRUST. 

No. 97. Suit for money paid by a pre-emptor under a decree for pre-emption ivhick 
has become void — Act XV of 1877, sch. II, Nos. 62, 120 — Suit fur money had and 
received for plaintiff's use — Suit for money paid upon an existing consideration 
‘ which afterwards fails.' Pending an appeal from a decree for pre-emption in , 
respect of certain property conditional upon payment of Rs. 1,595 the pre- 
omptor decree-holder, in August 1880, applied for possession of the property in 
execution of the decree, alleging payment of the Rs. 1,695 to the judgment- 
debtors out of Court, and filing a receipt given by them for the money. This 
application was ultimately struck ofl. In April 18il, judgment was given in 
the appeal, increasing the amDUUt to be paid by the decree-holder to Rs. 1,994, 
which was to be deposited in Court within a certain time. The decree-holder did 
not deposit the balance thus directed to be paid, and the decree for posstssion of 
the property accordingly became void. In 1882, the decree-holder assigned to 
K his right to recover from the judgment-debtors the sum of Rs. 1,595, which 
he had paid to them in August 1880. In December 1883, K sued the judgment- 
debtors for recovery of the Rs. 1,596 with interest. Held, that No. 62 of thcj 
Limitation Act did not govern the suit, but that No. 97, and, if not, No. 120, 
would apply, and the suit was therefore not barred by limitation. 

^ KOJI Bam V. ISHAR DAS ... ... ... ... VIII 278 

No. 116. Limitation — Suit to obtain a declaration that an alleged adoption is 
invalid or never took place — Suit for possessiwi of immoveable property-^ Act XV 
of 1877, sch, Jl, No. 14 >. Article 118 of the Limitation Act applies only to suits * 
whore the relief claimed is purely for a declaration that an alleged adoption is • * 

invalid or never in fact took place. Such a suit is distinct from a suit for posses- 
sion of property, and the latter kind of suit cannot be held to be barred aaa suit 
brought under art. 118, moroly by reason of its raiaiing a question of the vali- 
dity of an adoption, but is separately provided for by art. 141. It is discrc- 
tiouarv hi a Court to grant relief by a declaration of £b right, and consequently ' 
the fact that a person has not sued for a declaration should not he a bar to a 
suit for possession of property on any ground ollimita'tio'n- prekeribed for the ' . 
former. In a anit by a persoh who had objected to an attaohinent of immoveable 
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^ XVj qf 1877 - ( continued, ) 
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property in exocutign of a decree, and whose objection had been disallowed, to 
set aside the order disallowing the objection, for removal of the attachment, and 
^ fo{ poi^ession of the property, the defendants, at whoso instanoo the attachment 
M had been made, set up a title based on the adoption of the judgment-debtor by 
the widow of the person whom the plaintiff claimed to succeed by right of 
inheritance. Held, tha.t fhe limitation applicable to the suit was art, 141 
and net art. 118 of the Limitation Act (XV of 1877) the suit being not to obtain 
any declaration that the alleged adoption was invalid, but for recovery of posses- 
sion of immoveable property, for whjph there was a special limitation. 

BaSDEO V. GOPAIi ... ... ... ... ... VIII 644 

No. 120. See No. 97. PRE-EMPTION 6 AND 15 : TRUST. 

No. 132. Suit for tnotiey charged on rents and profits — Suit for money charged on 
^immoveable property. K borrowed from C a sum of Rs. 571, and at the same time 
executed a bond, whereby he mortgaged usufructuarily to his creditor his ** entire 
» right and share ” in a particular estate, in lieu of the above-mentioned sum ; and 
it was agreed that G might realize the debt from the rents and profits of two 
years, and that, as soon as it had been realized, his possession should cease. 

Held that the money borrowed by K was “ money cliarged upon immoveable pro- 
perty,” it being charged upon rents and profits in alieno solo which, in English 
law, would be classed as ” incorporeal hereditaments,” but which in the law of 
India are included in immoveable property ; and that therefore the limitation 
applicable to a suit for the recovery of the money was that provided m No. 132, 
sch. II of Act XV of 1877 (Limitation Act). Dulli v. Bahadur and Pestonji Bezonji 
V. Abdool Bahiman dissented from ; Mahara'iia Futtehsangji Jaswantsangji v. 

Desai Kulhanraiji Hakoomutraiji referred to. Lallubhai v. Natan followed. 
Muhammad Zaki u. Chatku ... ... ... ... vil 120 

No* 134. Sec MORTGAGE 6. 

No. 141. See NO. 118. 

No. 144. See ADVERSE POSSESSION. 

No. 148. Sec Mortgage 6. 

No. 166. See PRE-EMPTION 2. 

No. 168. See ARBITRATION 1. 

No. 164. Where a property had been attached in execution of a decree, — held that 
the date on which the property was attached, and not the date of the sale in 
execution, being the date of executing the first process for enforcing the decree, 
was the date from which limitation should be computed under art 164, sch. II of 
Act XV of 1877. Pachu v, Jaikishen referred to. A Court which admits an 
application to sot aside a decree ex parte after the true period of limitation has 
expired, acts in the exercise of its jurisdiction, illegally and with material irregu- 
larity within the meaning of s. 622 of the Civil Procedure Code, and such action 
may therefore be made the subject of revision by the High Court under that 
section. Amir Hasan Khan v. Sheo Baksh Singh and Magm Bam v. Jiwa Lai 
commented on by MahmooD, J. Per MAHMOOD, J. — The term ” jurisdiction” 
as used b§r their Lordships of the Privy Council in Amir Hasan Khan v. Sheo 
Baksh Singh must be understood in its broad legal sense signifying the power 
of administering justice according to the means which the law has provided, and 
subject to the limitations imposed by the law upon the judicial authority. 
HARPRASADv. JAFAB ALI... ... ... ... ... VII 346 

No. 171 B. See APPEAL 2, 

No. 178. See EXECUTION OF DECREE 1, 3 AND 13. 

No, 178. Amendment of decree — Civil Procedtire Code, s 206. See CIVIL 
Procedure Code, s. 622. 

No.^79. See EXECUTION OF DECREE 1, 2 AND 13. 

N<f. 179. Execution of decree — Application for ” step in aid of execution " — Appli^ . 
r cotion by pleader far execution after decree-holder's death. * Where a decree-holder 
* died without taking out execution of his decree, and, two days after his death, 
his pleader made an application for execution on his behalf, this being the first 
application of the kind, — held that, inasmuch as the authority of a pleader ceases 
at the moment of his client^s death, the application was invalid, and was not 
such an application or step in aid of execution of the decree as could save a subse- 
quent application for execution by the decree-holder’s heirs from being barred by 
Umitation. 

KALLU V, MUHAMMAD ABDUL 0HAN1 
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loliedule II — (continued.) 

No. 179 (2). “ Decree*' — Order rejecting memorandum of appeal jjyr deficiency of 

court-fee. An appeal from a decree dated the 8th July 1879, Was rejected by the 
High Court on the 11th Juiie 1880, in consequence of the failure of the appellants 
to pay additional court-fees declared by the Court to be leviable. On the».^23rd 
December 1882, an application was filed by the decree-holder for execution of the 
decree. He/d, with reference to ActXV of 1877 (Limitf^ion Act), sch. II, No. 179 
(2), that the order of the 11th June 1880, rejecting the appeal on the ground of 
deficient payment of court-fee, was equivalent to a decree, and therefore the 
application, being made not more than three years from the date of that order, 
was not barred by limitation. * 

RUP SiNQH u. MuKHRAj Singh ... ... ... ... VII 887 

No. 170 (2). Execution of decree — Limitation. Article 179, cl. (2), of the Limita- 
tion Act (XV of 1877) must be construed as intended to apply without any excep- 
tions to decrees from which an appeal has been lodged by any of the parties to 
the original proceedings, and should certainly he ap^jlied to eases whore the whole 
decree was imperilled by the appeal. A suit for pre-emption was decreed against 
the vendors, the purchaser, and another set of j^rc-emptoi-.s, in March 1882. 

The last-mentioned defendants alone appealed, and their appeal was dismissed 
in May 1882. In May 1885, the decree-holders applied for execution of the 
decree. The application was objected to by the purchaser as barred by limita- 
tion, having been filed more than three years from the passing of the decree, and 
it was contended that art. 179, cl. (2), did not apply to the case, inasmuch as 
the purchaser did not appeal from the original decree. Held, that art. 179, cl. (2), 
of the Limitation Act was applicable, and that the application, being made 
within three years from the date of the Appellate Court’s decree, was not barred 
by limitation. Hur Proshaud Roy v. Enayef Uossein and Sangram Singh v. 
Bujharat Singh distinguished. MullicU Ahmed Zu'imna v. Mahomed Syed and 
Lai v. Jagannath relied on. 

Nur-ul-Hasan D. Muhammad HASAN ... ... ... VIIT 573 

No. 179 (4). See GlVID PROCEDURE CODE, S. 583. 

No. 179(4). Execution of decree — Application withdrawn by decree-holder — Livii- 
tation — Civil Procedure Code, ss. 374, 647. The holder of a decree for money 
dated the 7th Juno 1879 applied on the 20th July 1880, for execution thereof, but 
it appeared that in certain particulars the decree required correction, and it was 
therefore ordered, at the request of the pleader for the decree-holder, that the 
application should be di.smissed and the decree returned to him for amendment. 

The next application for execution of the decree was m.ide by the decree-holder on 
the 19th February 1883. Held that the applicatiDn of the 20th July 1880, having 
been put in and afterwards taken back by the decree-holder, the proceeding 
became to all intents and purposes as though no application had been made ; that 
therefore it could have no effect as an application made in accordance with law 
for execution within the meaning of art. 179, sch. IT, of the Limitation Act ; that 
applying the rule contained in s. 874 of the Civil Procedure Code, in accordance 
with s. C47, to the application for execution of the 19th February 1883, the 
question of limitation must be determined as if the first application ha^ never 
been filed ; and that the application now in question was consequently barred by 
limitation. Ramanadan Chetti \ . Periatambi Shervai dissented from. Pirjade 
V. Fir jade referred to. 

KIPAYAT ALI V. RAM SINGH ... ... ... ... VII 369 

No. 179 (4). Execution of decree — Limltatioii — Transmission of decree for execu- 
tion — Application for execution of attached decree — “ Step in aid of execution ” — 

Civil Procedure Code, ss. 223, 228, 273. A decree was passed on the 20bh 
February 1878, by the Munsif of M. In November 1878, it was, in aeccfrdance 
with the provisions of s. 223 of the Civil Procedure Code, transferred to the 
Hunsif of J. On the 2lRt January 1879, an application for execution of the 
decree was made to the Muiisif of J, who thereupon issued an order for the 
attachment of some immoveable property belonging to the judgment-debtor and 
also for the attachment of three decrees standing in his Court in favour of the 
judgment-debtor against other persons. On the 18th March 1882, .the decree-Lolder 
applied to the Munsif of J to execute one of these decrees in his behalf, and he 
further asked that whatever might be realized in such execution should gato the . 
account of the decree which had been transferred and which was being executed. 

Held that the application of the 18th March 1882, was perfectly legal, and such 
a proceeding as could keep alive the decree of the ^Oth February 1878, and that 
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• a sabsequent app^icatioa for ex ^cation dated the 12th April 1883, was therefore 
not barred by Umltatjon. An application to execute an attached decree is a 
“ step in aid of execution ” of the original decree, within the meaning of art. 179, 
sdh, II* of the Limitation Act, inasmuch as its object is to obtain money in order 
to pay off the judgment-debtor. 

LACEIMAN u. THONDT Ram ... ... ... ... ... VII 382 

No, 179 /4)- “ Step in aid of executionpf decree. ” R, in a suit against 8 and other 

persons, obtained a decree on the 24th December 1878, B being exempted from the 
decree and being awarded costs against the plaintiff. In executing his decree, R, 
on the 16th Jqne 1880, sought to set off the costs awarded to S against tlio amount 
due to himself. On th^ 0th August 1880, S preferred objections to this course. 

On the 19th July 1883, S applied for execution of hi.s decree for costs. Held 
that the application was barred by limitation, inasmuch as art. 179 (1) of the 
Limitation Act requires that the decree-holder should make a direct and indeptui- 
dent application for execution on his own account, and it was not sufficient to 

• satisfy the requirements of the law to offer objections under the circumstances 
under which they were offered in the present case. 

SHIB LaTj u. RAI3HA KISHEN ... ... ... ... VTI 898 

No. 179 (6). See EXECUTION OF DECREE 12. 

I of 1879, s. Gl. Sec ACT XLV OF 18G0, S. 107. 

VIll of 1879, s, 20. S3C ACT XIX OF 1873, SS. 191, 195. 

XVni of 1879— 

8. 12. Conviction of pleader of criminal ojfeyice — Case reported to the High Court — 
Argument allowed to show that conviction nms illegal. A Tiistnct Judge reported 
to the High Court for orders the case of a pleader who had been co!ivictcd of 
cheating under s. 417 of the Penal Code, and who, in the opinion of the District 
Judge, was unfit to be allowed to pniotico. l^'pori the hearing of the ease, 
counsel was permitted to go behind the conviction in order to sliow that the 
acts of the ple<ider did not amount at law to the offence of cheating. 

IN RE DURGA CHARAN ... ... ... ... ... Vll 290 

XII of 1881 - 

8. 2. See LANDHOIiDEU AND TENANT.2. 

s. 3 (2). '' Rent''— Services. See RENT-FREE GRANT. 

S. 7. See EX-PROFRIETARY TENANT 1 AND 2 : SIR LAND 1 AND 2. 

8. 7. Kx-proprietary tenant — Trees. See EX-PROPRIETAUY TENAN^J’ 2. 

B. 7. Meaning of “ held." See SIR LAND 1 AND 2. 

8« 7. Usufructuary mortgage — Ex -proprietary tenant — Str-land. Held by the Full 
Bench (ODDFIELD and BrodhURST, JJ., dissenting) that a person who creates 
a usufructuary mortgage of zamindari property becomes an f x-proprietarv or 
occupancy tenant of the sir-land under s. 7 of the N.-W.P. Rent Act (XII of 
1881). J^er PetHERAM, C.J. — A usufructuary mortgagee is for the time being 
the proprietor of the property, inasmuch as a proprietor is the person entitled to 
exclusive possession at the time ; and the intention of the Legislature, as expres.s- 
ed in s. 7 of the Rent Act, is that when a zamindar ceases to be entitled to 
occupy the sir-land as proprietor, he shall have the right to occupy it as an 
ex-proprietary tenant under b. 5. Bhagwan Singh v. Murli Singh dissented 
from. Per STRAIGHT, J. — The words “lose’' and “part with” in s. 7 of the 
Rent Act were intended to cover all cases in which a proprietor of land has 
either voluntarily or by operation of law deprived himself, permanently or 
temporarily, of the power to exorcise full proprietary right over his property. 

Per MAH^OOD, 0. — The meaning of the words “ proprietary right” in s. 7 of 
the Rent Act is equivalent to that of the term ‘ full ownership, ” corresponding 

J, r :. teP dominium in the Roman law and fee-simple estate in English Jaw. The 
ftght of a usufructuary mortgagee cannot be called proprietorship : and having 

* * regard to s. 68 of the Transfer of Property Act, the execution of a usufructuary 

mortgage does not amount to a transfer of the proprietary right. The word 
“ lose ” as used in s. 7 of the Rent Act means the transfer of proprietary rights 
otherwise than by the will of the owner in consequence of some incident of law. 

The term “ part with is a general expression, including both absolute and 
temporary alienation, and a usufructuary mortgage is a “ patting with some 
of the incidents of ownership and falls within the purview of s. 7, inasmuch as 
the rights of possession and of the enjoyment of the usufruct are transferred 
iromythe mortgagor to the paortgagee, though such a transfer does not amount to 
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a total alienation of proprietorship. Bhagwan Singh v. Murli Singh dissented 
from ; Oofnl Pandey v. Parsotani Das, Qanga Din v. Dhurandhar Singh and 
Oulab Bai V. Indar Singh referred to. Per OLDFIELD, J.— The words “lose 
or part with his proprietary rights in any xnahal ” in s. 7 of the Rent Act, mean 
a loss or parting which divests absolutely of all proprietary rights, leavir^g no^ * 
interest of a proprietary kind in the mahal ; this does not happen in a usufructuary 
mortgage, and therefore the latter is not a loss of oriparting with proprietary 
rights within the meaning of s. 7. Bhagwan Singh v. Murh Singh appi^ved. 

Per BRODRUBST, J. — The word “lose ” in s. 7 of the Rent Act means involuntarily 
lose, as, for instance, by auction-sale, and “ part with “ means voluntarily and 
entirely divested of by means, e.g., of gift or private sale. “ Proprietary rights ” 
mean the whole of the proprietary rights ; and a usufructuary mortgagor of zamin- 
dari property cannot be said to have lost or jiarted with fiis proprietary rights 
therein, and therefore does not, under the provisions of s 7 of the Rent Act, become 
an eX'proprictary or occupancy-tenant of the sir-land. ^ 

INDAR SEN Naubat Singh ... ,.. ... ... VII 65B 

Hs. 7, 9. Sir-Innd — Sale nf sir -land byco-shnrer — Validity oj hansfet — Ex-propi'ie- 
tary tenant — Bight of occupancy. Held by Petheram, C.J., and STRAIGHT, 
Oldfield, and BRODHURST, JJ , that the question whether the proprietary 
right.s of a co-sharcr in the sir of a mahal are distinct and separate from the 
proprietary rights in the mahal itself, so as to enable the owner of one share to 
sell and give possession of his sir alone as against his co-sharers, must be 
dctorniined with reference to the tenure and conditions under which land 
is held in the mahal by the coparceners, to be ascertained in each case. 

Per Petheram, O.J., and Straight and Oldfield, IJ. — In zammdari tenures, 
in which the whole land is held and managed in common, a co-sharer cannot 
convey his right of occupancy in the sir as something distinct from his proprie- 
tary rights in the mahal. In patiidari tenures in which the lands are divided 
and held in severaltj% each proprietor managing his own lands, there may be 
lands which come within the classification of .sir given in the Rent Act, but they 
would not seem to be on a different footing from any other land held in severalty 
by a proprietor. Per BRODHURST, J.— So long as a person in the sole proprietor 
of a mahal, he is not restrained by any law from effecting a sale of his proprietary 
rights in his sir-land, even though he retains possession of the whole of the other 
lands of the mahal. Per MaHMOOD, J. — That the proprietary rights of a joint 
co-sharer in his sir-land from an essential part of his rights in the mahal ; that 
such proprietary rights in the sir-land may be sold, but that the purchaser under 
such a sale could not obtain any such possession as would operate in defeasance 
of the ex-proprietary right in such sir-land conferred by s. 7, and secured by a. 9 
of the Rent Act. Sahib Havi v. Kishen Singh, ilazaii Lai v. Vgrnh Bai, Oulab 
Bai V. Indar Singh and Tirmal Singh v, Bhola Singh referred to. 

SITAL PH\SAD l5. AMTUL BIBI ... ... ... ... VII 683 


8. 8. Sec Landholder and Tenant 6 : Mortgage i. 

S. 9. See L\NDH0LDER AND TENANT 1, 2 AND 6 : OCCUPANCY TENANT. 

S. 10. See JURISDICTION 7. 

S. 30. See JURISDICTION 4 ; RENT-FREE GRANT. r 

s. 31. See Landholder and tenant i. 

5. 93 (6). See JURISDICTION 9 . OCCUPANCY TENANT. 

s. 93 (<f). See JURISDICTION 1. 

6. 93 (r/j. See LaMBAUDAR AND CO-SHARER 1. 

s. 93 (fi) . ‘ ‘ Becorded co-sharer.^' Held that a- co-sharer of a mahal whose share was 

recorded in “ shavnlat ’’ with all the other pattidars, but was not specifically 
defined in the khewat in a fractional or separate form, was a “ recorded co-sharer” 
within the meaning of s. 93 {h) of the N.-W.P. Rent Act (XII of 1881). * 

SHIB SHANKAR LAL V, BAN AR8I DAS ... ... ... ... VII 891 

9 . 93 (7i). Village expenset — Expenses of cultivating sir -land held in partnership by 
plaintiff and defendant. A recorded co-sharer of a mahal sued the lambardar for 
his share of the iirofits of the mahal for the year 1286 fasli. At the time of the 
institution of the suit, the profits for 1287 and 1288 also were due, but nc claim 
was then made in respect of them. The suit was struck off on account of the 
ii'^n-appcarance of the parties under s. 140 of Act XII of 1881 (N.-W.P. Rent 

. Act)i with leave to the plaintiff to bring a fresh suit. Subsequently, the plaintiff ' 
brought a suit against the same defendant for his share of the profits of mahal 
for 12B7 and 1238 fasli. Held thiit the suit was not barred by the provisions of 
s. 43 of the Civil Prooedure Code, Held alsigi^ that the Courts below had property 
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refused to deduct from the plaintiff’s claim as “ village expenses,” within the 
^ meaning of s. 93J7i) of the Rant Act, certain charges on account of the expenses 
of cultivation of s^irHand held in partnership by the plaintiff and the defendant. 
^ULCHAND V. Bhikari Das ... ... ... ... VII 

«s. 95 (a)? See JURISDICTION 7. 

S. 95 (c). See JURISDICTION 4 ; RENT-FREE GRANT, 
s. 96 (1). Sec EX-PROPRIETTary TENANT 1. 
s. 96 («)t* See JURISDICTION 3, 6 AND 8. 
s. 140. See CIVIL PROCEDURE CODE, S. 43. 
s. 149. See OCCUPANCY TENANT. ,, 

S* 209. See LAMPaKDAR AND CO-SHARER 2. 

XXVI of 1881, ss. 35, 43e See MAJORITY 2. 

IV of 1882— 

2. liegulaiton XXXJV of 1803, ss. 9, 10. See MORTGAGE 15. 

SS. 2 ; 10. Sec CONDITION RESTRAINING ALIENATION. 

SS. 10, 11. See VENDOR AND PURCHASER 1. 

s. 41. Transfer by ostensible owne^ . See SIR LAND 1. 

s. 48. See Sir Land 1. 

s. 51. See MORTGAGE 14. 

s. 53. See ACT III OF 1877, 8. 50. 

s. 54. See PRE-EMPTION 16. 

s. 58. See PRE-EMPTION 8 AND 18. 

s. 78. Sec Civil Procedure Code, h. ii). 

ss. 83, 81. Sec MORTGAGE 14. 

s. 85. See CIVIL PROCEDURE CODE, S V). 

ss. 86, 88. See EXECUTION OF DECREE 9. 

ss. 95 ; 100. See MORTGAGE 0. 

s. «100. Sec Pre-emption 18. 

S. 106. Sec landholder AND TENANT 3 .VnT) 1. 

3. 113. See landholder AND TENANT 4 

Mortgage — Foreclosure — Regulation XVll of 1806, ,s. 8- -Suii for possession of inori- 
gaged property. See MORTGAGE 8 

V of 1882, ss. GO, 01. See LICENSE, 
vm of 1882-- 

8. 4. See Criminal Procedure Code, s, 35. 

XV of 1883— 

s. 69. Act XV of 1883, 6*. 71 — Municipal rules — Infringement of rules — Ptosecutions 
— N.-W. P. Government Notification No. 865, dated the Srd November 1869 — Rule 
VIj Legality of. Municipal Boards and Magistrates should sec that Ijcfore prosecu- 
tions are instituted under the Municijial rules, care is taken that the requirement'^ 
of s. 69 of Act XV of 1883 (N.-VV. P. and Oudh Municipalities Act) are .satisfied. .\ 
District Magistrate, who was also Chairman of a Municipal Board, having iiifornia- 
tion that a certain person had t'vadcd the payment t)f octroi dutv’, directed his 
prosecution for breach of Municipal rules. The Magistrate in thus causing pro- 
ceedings Ito be taken, acted wholly of his own motion and authority. The accused 
was tried and convicted under Rule 6, Government, N.-W. P. Notification No. 865, 
dated the 3rd November 1869, read with s. 4b of Act XV of 1873 (N.-W. P. and 
Oudh Municipalities Act). This rule jirovided that any person evading or abetting 
the evasion of the octroi duties specified in a schedule, should be deemed to have 
committed an infringement of a bye-law. Tt purported to have been made under 
s. 12 of Act VI of 1868 (Municipal Improvements Act, N.-W. P.), which authorized 
the making of “ rules as to the persons by whom, and the manner in which, any 
assessftiflnt of taxes under this Act shall bo confirmed, and for the collection of 
a#ich taxes.” Held, that- assuming the rule to have been legally made under s. 12 
•of Act VI of IRGH, which was not clear, and that it was saved by s. 2 of Act XV 
of 1873, it would as declared ins. 71 ol Act XV of 18^3 (N.-W. P. and Oudh 
* Mumoipalitios Act) continue in force until repealed by now rules made under sueli 
last -mentioned Act, and bo doomed to have been made under that Act, and its 
operation was therefore subject to the provisions of that Act, and among them to 
s. 69, which made it a condition jirecedent to the institution of a prosecution 
against 5he petitioner, that there should be a complaint of the Mi^nicipal Board 
or of some person authorized by the Board in that behalf. Held, that the position 
of the Magistrate of the District iu connection wifjh s. 6S was neither better nor 
wor^e than that of any other member of the Board i and unless he had been duly 
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aufchoriiied by the Board as a Board, he had no more locus stundi to cause a pro- 
sedition to be instituted personally than any other individual meniber ; and the 
words of s. G9 being mandatory, and the petitioner having from the outset urged 
this objection to the legality of the proceedings, he was entitled to the benefit of » 
it now, and the conviction was illegal and must be set aside. 

(^JUEIJN-KMPRBHS t;. YUSUF KHi\N ... ... VIII 677 

s. 71. See S. 69. * 

Adjustment of Decree — 

Uncertified. 8eo CONTKACT, 

Adoption— 

Jains — Hindu Law. See JAINS. 

Of sister* s son. See HINDU Haw 1 . 

Admission by Co-defendant — 

lu a suit for possession of immoveable proport^^ brought by three Ikluhammadan 
brothers, their three sisters were impleaded as defendants under s. 32 of the 
Civil Procedure Code, and two of the latter f-ubsequently filed a written statement, 
in which, after stating that they were on good terms with their brothers, 
the plaintiffs, and that the suit had been instituted with their knowledge and per- 
mission, they prayed that the suit might be decreed, subject to the condition 
that they would, on some future ofcasion, “ settle with their own brothers as 
to their right and costs.*” The third sister did not appear to defend the suit. 

Held that the lower Courts were wrong in treating this admission as sufficient 
to entitle the plaintiffs to a decree for possession, not only of their own share, 
but also of the shares of their three sisters, it being a fundamental proposition r 
connected with the administration of justice that the plaintiff cannot sue for more 
than his own right, and that no defendant can, by an admission or consent of this 
kind, convey the rigbtor delegate the authority to one for more than his own share 
in property, hacliman Singh v. Tansakh referred to. 

AzizuLLAH Khan u. ahmad ma Khan ... ... ... VIl 353 

Adverse Possession— 

Mortgage — Suit by 'nw^igagce for possession of mortgaged pr operiy— Pre-emption— ' 
Purchaser for value without notice — Act A'K of 1877, sch. JI, No. 144. Under a 
registered deed of mortgage dated in May 1869, the mortgagee had a right to 
immediate possession ; but bv arrangement between the parties, the mortgagors 
remained in possession, the right of the mortgagee to obtain possession as against 
them being, however, kept alive. In October 1869, the mortgagors sold the pro- 
perty, and thereupon, one R brought a suit to enforce the right of pre-emption 
in respect of the sale and obtained a decree, and got the property and sold it in 
1871 to 3^ In 1883 the mortgagee brought a suit against D to obtain possession 
under his mortgage. Held, with reference to a plea of adverse possession for more 
than twelve years set up by the defendant, that the position of a persdh who 
purchased property by as.serting a right of pre-emption was not analogous to that 
of an auction-purchaser in execution of a decree, but that such person merely 
took the place of the original purchaser and entered into the same contract of 
sale with the vendue that the purchaser was making. There was privity between 
him and the vendor, and he came in under the vendor, and his holding must be 
taken to be in acknowledgment of all obligations created by his vendor. Anundoo 
Moyee Dossee v. Dhonendro Chunder distinguished. i/eW also^ that 

although it would be material to show that the defendant had in any way’ by 
fraud been kept out of knowledge of the mortgage, his not having notice of it • 
would not otherwise affocj;. his liability, inasmuch as the principle on which * 
Courts of Equity in England refuse to interfere against bond fide purohasoriS for ^ 
a valuable consideration, without notice, when clothed with the legal title, had 
no applicability in the Courts of British India, Ileld^ under these oiroumstapocs, 
that there was no equitable ground why' the plaintiff’s right under the mortgage, 
which had priority, should bo defeated by the defendant’s purchase. 

1 rtASAt) v, SHAMBIJU Nath ... ... *V1II ’86 

A(tFe6^ent to refer to Arbitration— . > - ...... 

, 8e« Aijir i or 1S77, 8. at. , 
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Alluvial Land — 

Sac. CIVIL Peocbdueb Code, s. 320, 

Alluvion— 4 

Execution of decree — Decree for money — Proper not attacJted — Such property not 
sold in executionir—^ubmcrsion of contiguous estate. P owned a share in a village 
which in 1875 was divided into two separate mahals, K and U, and Govern- 
ment l^evenue was separately assessed on each mahal. In 1876, K was entirely 
submerged by the Ganges. On the ‘20th September 1877, P’s share was sold in 
. . execution of a decree, and •the auction-purchaser was put in possession. In the 
sale-c%rtificatc the village M was named, without specific mention of either ot 
the two mahals, and the Government revenue referred to was the amount assess- 
ed on U only. Subsequently the river recoded, and part of K was again left dry, 
and it was treated by the revenue Authorities as having accreted by alluvion to 
U xn the proprietary {possession of the auction -purchaser. Held that this view 
was erroneous; inasmuch as, before the auction-sale of 20th September 1877, the 
two properties wore separate, being separately assessed with revenue, and the 
incidents of the ownership of one could not affect the ownership of the other, and 
since there was no such rule of law as would justify the proposition that simply 
^ because two mahals arc contiguous, and one of them is liable to be submerged, 
therefore it is nothing more or less than an accretion to the other. Held also, 
that inasmuch as the mahal K being at the time under water, was not attached in 
execution of the decree against P and was not advertized for sale, and the revenue 
assessed thereon was not referred to in the sale-proceedings, and the sale- 
certificate contained no reference to it as the property sold, the sale of the 20th 
September 1877, did not convey any rights to the auction-purchaser in respect of K. 
Mahadeo Dubey v. Bhola Nath Dichit referred to. 

PiDA Husain'u. Kutuh Husain ... ... ... ... VII 

^'Ancestrar* Property - 

See CIVIL Procedure Code, s. 320. 

Appeal- 

See arbitration 1,2: CiVID PROCEDURE CODE, H. 44, RULE (a) ; SS. 66, 103, 
107 ; SS. 311, 312 ; SS. 322B, 3221) ; S. 381 ; SB. 556, 558 : Kx PARTE DECREE 1 ' 
PRACTICE 2 AND 3 : REMAND : SUIT 4. 


PAOB 

• * i, 


3 « 


1. Abatement of. Application for declaration of insolvency— Appeal from order 
rejecting ajyplicatwn — Death of decreeAiolder respotident — No application by 
appellant for substitution of deceased^ s representative — Act XV oj 1877, sch. J/, 

No. 171 B — Ciwil Procedure Code, ss. 344-348, 360, 351, 368, 553, 682, 630. The 
decree-holder respondent in an appeal from an order refusing an application by the 
judgment-debtor for declaration of insolvency under s. 344 of the Civil Procedure 
Code, died, and the judgment-debtor, appellant, took no steps to have the legal 
ropresontativc of the deceased substituted a.s respondent in his place. Held that 
art. 171 B, sch. II of the liimitation Act (XV of 1877) appli»;d to the case, and 
that, as no one had been Ij rough t on the record to represent the deceased respon- 
dent within the period prescribed, the appeal must abatct Per Mahmood, J., that 
whatever the position of the parties might have been iii the regular suit, m the 
insolvency proceedings the judgnicnt-dcbtor occupied a position analogous to that 
of a plaiiAtiff, and the decree- holder occupied the position of a defendant. Narain 
Das V. Lajja Bam distinguished. 

BAMEBHAR SlNQll V. BlSHESHAR SlNGll .. ... ... VII 734 

2. Abatement of . Death of plaintiff-respondent — No application for substitution of 
deceased's repi'esentative — Civil Procedure Code, ss. 368, 582 — Act XV of 1877, 
sch. II, art. 171B. Held by the Full Bench (MahmooD, J., dissenting), that 
s. 682 of the Civil Procedure Code docs not make the provisions of Oh. XXT 
relatiiig#to the death of a defendant in a suit applicable to the death of a plaintiff- 
respondent in an appeal, so as to render it obligatory on the defendant appellant 

make an application to the Court prating that the legal representatives of the 
deceased be made parties to the appeal ; and that, whore .there has been no such 
• application, the appeal does not abate. Per PETHERAM, O.J. — The words “.so 
far as may be” in the second clause of the first paragraph of s. 582, must be 
construed as meaning “ so far as may be necessary to carry into effect the remedies 
contemplated by ^h. XXI.’* Per MAHMOOD, J., contra, that the object of 
s. 682 of the Civil Procedure Code is to obviate the necessity of repeating the 
'provisions of Oh. XXI, so as to make them applicable to appeals, and the 
words “ appellant’ and “ respondent” as used in the section include both plain- . 
tiffs and defendants in jsua appeal; that the, whole Code maifttaiins the analogy 
between the position of a respondent and that of a defendant for the purpose of 
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Appeal — ( continued,) 

beiijg impleaded and brought before the Court ; that Ch. XXI applies to oases 
where a plaintiff-respondent has died j and that, in such a case, and where no 
application has been made, within the period prescribed^ therefor, praying that 
the legal representatives of the deceased be made parties in his place, the appeal 
abates. Also per Mahmood, J.—The word “ defendant” as used* in art. 171 B 
of the Limitation Act (XV of 1877) must be taken to include a respondent, whe^ier 
plaintiff or defendant in the suit. Ijakshniibai v. Balkrishnci, liajmonee Dabeew. 
ChwndcT KcLff-t 8c,ndel^ and Bai Juvet v. Hathising Kesrisitw referred to. 

NARAIN DAS 15. LAJ.TA RAM ... ... ... ' ' ... ... VII 

Act JX of 1861, s. 5. See MUHAMMAdAN IiAw 1, ^ 

3. Decree Judgnieut — Objections by respondent to decree — Res judicata — Civil 
Procedure Code^ ss. 13 ,610, 661, 684. In a suit to obtain possession of certain 
property and to set aside *i deed called ii# deed of endowment ( wakf-namu) , on the 
ground that the defendant had fraudulently obtained its e.\ecution, the defendant 
pleaded (i) that the deed was a valid one, and Oi) that she was in possession of 
the property in satisfaction of a dowor-debt, and her possession could not be 
disturbed so long as the debt remained unsatisfied. The Court of First Instance 
held that the deed was invalid, but that the defendant was entitled to remain in 
possession of the property till her dowor-dobt was satisfied, and the Court passed 
a decree which merely dismissed the suit, without embodying the finding as to 
the deed. On appeal by the plaintiff to the District Judge, the defendant filed 
objections under s. 561 of the Civil Procedure Code in regard to the first Court’s 
decision that the deed of oudowmeut was invalid. The Judge dismissed the 
plaintiff’s appeal, affirming the finding as to dower, and, refusing to decide the 
question of the validity of the deed as being unnecessary for disposal of the claim, 
disallowed the defendant’s objections. The defendant appealed to the High 
Court. Bcld by the Full Bench (ODDFIELiD and MAHMOOD, JJ., dissenting) 
that if a decree is, upon the face of it, entirely in favour of a party to a suit, 
such decree being the thing which by law is made appealable, and nothing else, 
that party has no right of appeal therefrom. If, in the judgment of which such 
decree is the formal expression, findings have been recorded upon some issues 
against that party, and he desires to have formal effect given to them by the 
decree, ho as to allow of his filing objections thereto under s. 661 of the Civil Pro- 
cedure Code or of appealing therefrom under s. 640, he must take steps under 
s. 206 to have the decree properly brought into conformity with the judgment, ho 
that there may be matters on the face of it to .show that something has been 
decided again.st him ; but if he fails to take this course, the decree, though in 
general terms, will stand good as finally deciding the issues raised by the plead- 
ings upon which the ultimate deLonni nation of the cause and the decree itself 
rested. The findings in a judgment upon matters which sub 3 equentl.y turn out 
to be immaterial to the grounds upon which a suit is finally disposed of, as to the 
plaintiff’s right to any portion of the relief sought by him as declared by the 
decree, amount to no more than obiter dictci^ and do not constitute a final decision 
of the kind contemplated by s. 13 of the Civil Procedure Code. Held also that, 
in the present case, the Judge was right in holding that the question as to the 
validity or otherwise of the deed of endowment was wholly immaterial. The 
judgment ol STRAIGHT, J., in Lcichman Singh v. Mohan^ approved and followed. 
Per Oldfield, J., contra, that the decree, to agree with the judgment anft fulfil 
the requirements of s. 206 of the Civil Procedure Code, should contain the material 
points for determination arising out of the claim and material for the decision 
thereon ; that if this has not been done the defect is a good ground of appeal, 
notwithstanding that the decree, on its face, may bo altogether in favour of the 
appellant, and notwithstanding that ho may not have applied for amendment of 
the decree under s. 206, or for review of judgment ; and that, in the present case, 
the defect in the decree would afford a good ground of appeal. Per MAHMOOD, J., 
that inasmuch as the provisions of s. 13 of the Civil Procedure Code relate a5 ^ell 
as to the trial of issues as to the trial of suits, and in the present case the validity 
nr othcrwiHC Of the deed wi^s a matter directly and substantially in issmi between 
the parlies, and was adjudicated upon the finding of the first Court upon that 
issue waK not a mere obiter dictum^ but would be binding upon the defendant as 
res judicata, notwithstanding the tact that the suit against her was dismisses} on 
the ground that she held possession of the property in lieu of dower ; that what> 
ever has the force of res judicata is necessarily appealable ; that the word ” from” 
as used in s. 640 or s, 684, and the expression “ objection to the decree” in sf 561, 
mfor not only to matters existing, upon the face of the d^ree, but also to those 
which should l^ave ejtwted, but do not exist there ; and th&t the defendant in the 
present case wag aggrieved or injured by the emission in'^the decree of the first 
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« Court, and vfas therefore entitled to file objections to it, and for the same reason, 
to appeal to the High Court, from the decree of the lower Appellate Court. Also 

* per MahmoOD, J., that it was doubtful whether the reliefs contemplated by ss. 20C 
and 623 wore opdn to the defendant ; but that, even conceding that she sought to 
have sought her remedy under either of those sections, her neglect to do so did 
1*01 make her incapable of obtaining the same result by the exercise of her right 
of appeal. Anusuydbaiw. Sakharam Pandurang ; Man Singh Narayan Das ; 
Mohan Lai v. Ram Di<\l Niamat Khan v. Phadu Buldia and Pan Kooer v. 
Bhagwant Kooe-i referred to. 

JamaItunnissa V. Lutfunnissa ... ... ... ... VII 

4. Memorandmnof. Cwil Procedure Code, ss. 2, 54 (c), 582, 622 — "Decide '* — > 
Order rejecting plaint — Plaint hehl to include memorandum of appeal — Order 
rejecting appeal — Act XV of 1H77, s. 4 — /iigh Court's powers of revision. An order 
rejecting a memoranddm of appeal as barred by limitation is a “ decree ” within 
the meaning of s. 2 of the Civil Procedure Code ; it is therefore appealable, and not 
• open to revision by the High Court under s. 622 of the Code. Qajraj Singh v. 
Bhagwant Singh and Dianatullah Beg v. Wajid AH Shah distinguished. 

Gulab Rai r. MANGr.T Lai. ... ... ... ... VII 

second. See CIVIL PboCEDURE CODE, S. 584. 

6. Second. Finding on issue of fact remitted — Civil Procedure Code, ss. 565, 566, 
668. Held by the Full Bench (TYRRELL, J., dissenting), that the findings upon 
issues remanded by the High Court in second appeal cannot bo challenged upon 
the evidence as in first appeals, but objections to these findings must be restricted 
to the limits within which the original picas in second appeal are confined 
Nivath Singh v. Bhikki Singh referred to. Per Petheram, C.J., and 

Tyrrell, J., (Straight, j., dissenting). — Sections 565 and 566 of the Civil 
Procedure Code are, a.s far as may be incorporated in Ch. XLII of the Code 
relating to second appeals, and when the evidence for disposing of the real issues 
in the case has been taken and exists on the record, it is the duty of the High 
* Court, on the hearing of a second appeal, to itself fix and determine such issues 
on the evidence on the record, and not to put the parties to the expense and 
delay involved by a remand. Per STRAIGHT, J. — Section 587 of the Civil Proce- 
dure Code does not moan that the provisions of Cb. XLI relating to first appeals 
are to be applied indiscriminately or in their entirety to second appeals, and 
implies no warrant for the decision by the High Court of questions of fact in 
any .shape or at any stage of a second appeal. Ravinarain v. Bhawanidin 
and Sheoambar Singh v. Lallu Singh referred to. Per Tyrrell, J. — The 
jurisdiction of Courts of second appeal in respect of questions of fact is restricted 
insomuch as the appeal may not bo entertained on “grounds” of fact, but, 
under the circumstances of s. 566 of the Code, no less than under the abnormal 
circumstances contemplated by the ruling of the l^’ull Bench in Nivath Singh v. 
Bhikki Singh, the High Court may take cognizance of omitted is.sues of fact, 
and must determine them if there be evidence upon the record sufficient for that 
purpose. An issue to be tried in this way will, with all the evidence bearing 
upon it, be open to consideration from any point of view that may be present to 
the Court on the evidence and otherwise. In cases where the Court, still acting 
under ^ 566, has been obliged in the absence of evidence on the record, to 
supplement the defect through the agency of the Court below, its jurisdiction in 
respect of such evidence does not become limited thereby, or by reason only of 
the circumstance that the evidence is accompanied by a “ finding ” of the inferior 
Court— the term “ finding ” being used in s. 566 in its restricted sense of an 
answer to the proposition referred for inquiry, and not of an award or decision 
of the issue before'ithe Court. 

BALKTSHBN V, JASODA KUAR ... ... ... ... VIT 

Summary rejection of. See CRIMINAL PROCEDURE CODE, S. 421, 

Ttf Her Majesty in Council. Question of fact. Sec FAMILY CUSTOM. 

Ajipellate Coavt— 

• Power fif. See OBIMINAL PBOCEDUBE CODE, SS. 423, 436, 439 : SUIT 4. 

Appoptipnment— 

Bee MOBTGAGB 10. 

ABbitpation — 

1. Agreement to refer not providing for disagreement of arbitrators — Appoinimeni of 
umpire by Court — Award by umpire and one arbitrator — Decree in accordance zvith 
awdfd — Appeal — Civil Procedure Code^ ss. 508, 609, 511, 523 — Application to set 
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krhiimXLon— (continued,) 

aside award — Act XV of 1877, sell. 11^ No. 158. In an agreement to wfer certain, 
matters to arbitration, which was filed in Court under s. 523 of the Civil Procedure 
Code, and on which an order of reference was made by the Court, no provision was 
made for difiercnce of opinion between the arbitrators, by appointing an umpire 
or otherwise. The arbitrators being unable to agree upon the matters referred, the 
Court, on the application of one of them, appointed an umpire and directed ihat, 
the award should be submitted on a particular date. An award was made by the 
umpire and one arbitrator, without the concurrence of the other arbitrator, and 
submitted to the Court, which passed a decree in accorddnee with its terms. On 
appeal by the defendant in the case, the District Judge reversed the decree. IZeld^ r 
that an appeal would lie to the Judge from the decree of the first Court, where 
there had been no legal award such as the law ^contemplated. Lachman Das v. 
Brijpal referred to. Held, that in the present case, there had been no legal 
award such as the law contemplated, inasmuch as the agreement to refer gave the 
Court no power to appoint an umpire, and required that the award should bo made 
by the arbitrators named by the parties. Held that s. 509 and the other sections 
preceding s. 523 of the Civil Procedure Code, relating to the power of the Court to 
k provide for difference of opinion among the arbitrators, were only made applicable 
to cases coming under s. 523, so far a.s their provisions were consistent with the 
agreement filed under that section. Held also, that the defendant was not 
precluded from appealing* to the Judge from the first Court’s decree because he had 
not applied to set aside the award within the ten days allowed by art. 158, sch. II 
of the Limitation Act, inasmuch as that article applied to applications referred to 
in s. 622 of the Civil Procedure Code, i.e., applications to set aside an award on 
any of the grounds mentioned in s. 521, and the defendant did not contest the 
award on any of those grounds. 

Muhammad ABiD i;. Muhammad asghak ... ... ... Vin 64 

Agreement to refer to. See ACT I OF 1877, S. 21. 

Filing award in Court — Partnership — Agreement to refer disputes to arbitration. * 
See Civil Procedure Code, ss. 525, 526. 

Making award after the period allowed by Court — Order fixing time, or enlarging 
time fixed, requisite — Ctml Procedure Code, ss. 508, 514, 522 — Decree in accord- 
ance ivith award — Appeal — Objection to validity of award taken for the first time 
in appeal. See CIVIL PROCEDURE CODE, S. 521. 

Making award after the time allowed by Court. See CIVIL PROCEDURE CODE, 

S. 521. 

2* Powers of arbitrators — Payments by instalments — Appeal — Civil Procedure Code, 
ss. 618, 622. The arbitrators to whom the matters m difference in two suits for 
money were referred to arbitration, made an award for payment to the plaintiff of 
certain sums by the defendant, and further directed that these sums should be 
paid by certain instalments. The plaintiff preferred objections to the award, in 
80 far as it directed payment bv instalments, and the Court, holding that the 
arbitrators had no power to make .such a direction, modified the award to that 
extent, under s. 518 of the Civil Procedure Code. On appeal the District Judge, 
while allowing the power of the arbitrators to direct payment by instalments, 
reduced the number of instalments which had been fixed. Held, that the decree 
of the first Court not being in accordance with the award, an appeal lajfto the 
Judge, with reference to s. 522 of the Code. Held also, that as it was clear that 
the reference to arbitration gave the arbitrators full powers, not only as to the 
amount to be paid, but also as to the manner of payment, the lower appellate 
Court was wrong in reducing the number of instalments which had been fixed. 

Per MahmoOD, .1. — The word “ award” used in the last sentence of s, 522 of the 
Code must be understood to mean an award as given by the arbitrators, and not 
as amended by the Court under s. 518. The words “ in excess of, or no j; in 
accordance with the award,” losed in .s. 522, wore intended to enable the Court 
of appeal to check the improper use of the power conferred by s. 518. 

JAWAHAE 6TNGH t). MUL>.BAJ ... ... ... ... VIII 

Befusal of arbitrators to act — Civil Procedure Code^ s. 510. It is an essential 
principle of the law of arbitration that the adjudication of disputes by arbitration , , 
should be the result of the free consent of the arbitrators to act ;^nd the finality ' ^ 
of the award is based entirely upon the principle that the arbitrators are judges 
chosen byp the parties themselves, and that such judges are willing to settle the : 
disputes referred to. them. Where certain matters were referred to arbitrators 
who refused to act, and the Court of First Instance passed an order directing 
them tp proi^eed to make an awards and chey., on the passings of such order. 
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Arbitration — ( continued,) 

^ ^ipade an JiWkrd,— 'A€/<2 that all procoedings taken by the arbitrators in obedience 
to the order of the Court directing them to arbitrate against their will were 
• null and void. 

SHIBCHARAN I?ATIHAM ... ... ... ... ... VTT 20 

^ 4.^ Hemand under Civil Procedure Code^ s. 566 for trial of issues — liefer ence by 
*• first Court of whole case to arbitration — Refusal of ai'hitrator to act — Award by 
remaining arbitrators — Illegality of award — Civil Procedure Code, s, 510. A 
Court of First Instance l!b which issues have been remitted under s. 506 of the 
Civil •Procedure Code by the appellate Court has only jurisdiction to try the 
issues remitted, and is functus vjfficio in other respects, and eanriot make a refer- 
ence of the case to arbitration, ^hich is only within ilie jurisdiction of the 
appellate Court, Oossain Dowlut Geer v. Bissessur Qeet referred to. When a 
case has been referred to arbitration, the presence of all the arbitrators at all 
meetings, and, above all, at the last meeting when the final act of arbitration is 
^ done, is essential to the validity of the award. Where a case was referred by a 
Court to the arbitration of three persons, and the parties to the reference agreed 
to be bound as to the matters in dispute by the decision of a majority of the 
arbitrators, and one of the arbitrators subsequently refused to act, and withdrew 
from the arbitration, — held that the Court could not pass a decree on the award of 
the remaining arbitrators, and could only, under s. 510 of the Civil IVocedure 
Code, appoint a new arbitrator or supersede the arbitration and proceed with the 
suit. Kasee Syud Nasir AH v. Mussamut Tinoo Dossia and Hohilkhand and 
Kumaon Bank v. Roiv referred to. 

Nand Ram 11. Fakir Chand ... ... .. ... vil 523 

5. Setting aside award — Corruption or misconduct of arbitrator — II evocation of 
submission to arbitration — Civil Procedure Code, s. 508. An award cannot be 
set aside by the Court on the more surmise that the arbitrator has been partial. 

After the parties to a suit have agreed to refer to arbitration and the order of 
^ reference has been made by the Court under s. 608 of the Civil Procedure Code, 
neither of them can arbitrarily and on no sufficient ground withdraw from the 
agreement. Pestonjee Nussurwanjee v. Manockjee (C Co. followed. 

NAINSUKH RaI 11. UMADAI ... ... ... ... ... VII 273 


Attempt to cheat — 

Act XLV of 1860, S5. 417, 511. lira prosecution for an attempt to cheat, under 
ss. 417-511 of the Penal Code, the accused was charged and convicted of having 
at the central octroi office made false representations as to the contents of certain 
kuppas (skin vessels), the object of which was to obtain a certificate entitling 
him to obtain a refund of octroi duty. Prior to granting the certificate, the 
octroi officers examined the contents of the kuppas, and found that the represen- 
tations of the accused regarding them were untrue. In consequence of this 
discovery no certificate was given to him. and he was chargt.d and convicted as 
above-mentioned. The procedure necessary for obtaining a refund of octroi duty 
was that the central office, on satisfying itself that the articles produced wore of 
the nature stated, would grant a certificate, which certificate would have to be 
indorsed by the outpost clerk when he passed the goods (on which refund was 
claimed out of the town, and the owner would have to take back the certificate 
so indorsed to the central office and present it to be cashed. Held, that even 
assuming the accused to have falsely represented the contents of the kuppas as 
alleged, he had not completed an attempt to cheat, but had only made prepara- 
tion for cheating, and that the conviction must therefore be set aside. 
Queen-Empress 17 . Dhundi ... ... ... ... Vlil 304 

Bond — 

See DEBt . 

!,• Interest — Covenant for rate of interest after due date of bond. In a deed of 

• mortgage, dated in July 1870, the mortgagors oovenantqfJ, among other things, 

• as follows: — “ That, having repaid the principal amount in the course of three 
year^ we shall take back this bond, and we shall continue to pay annually inter- 
est onjhe said amount at the rate of Be. 1-2 per cent, per mensem ; that, should 
we in any year faii to pay the amount of interest, it shall, at the close of the year, 
be consolidated with the principal amount, and we shall pay compound interest 

•at Re. 1-2 per cent, per mensem that, in the event of non-payment 

of the principal and interest on the expiration of the appointed time, the ” mort- 
gagee ‘ ‘ shall be at liberty to recover from us the whole amount due to him with 
interest by means of a law suit.** Held that the terms of the bond amounted to 

4 ALL,— 
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Bond — ( continued J 

a covenant to pay interest at the stipulated rate after the period of th^ee years, ^ 

BO lonf? as the principal remained due ; that, the bond containing an express 
covenant for the payment of interest at that rate, the interest w.as not affected 
by the considerations of the reasonableness or otherwise of the r^lte ; and that 
the mortgagee was therefore entitled to interest up to the date of* the decree at 
the rate of Re. 1-2 per mensem. Baldeo Panday v. Ookal llai referred to. r 
Chhab Nath r, Kamta Prasad ... ... ... ... VII 333 


2. Interest — Penalty. The lender of money, for the use of which interest is to be 
paid, may, at the time of making the loan, protect himself against breach of<the 
borrower’s contract to pay the interest when due, either by a stipulation that, in 
case of such breach, he shall be entitled to recover compound interest, or by a 
stipulation that, in such a case, the rate of interest shall be increased. But a 
condition that, upon failure by the borrower to pay the interest when due, both 
compound interest and an increased rate shall be payable, amounts to a penalty, 
inasmuch as the two stipulations together cannot bo regarded as a fair agreement 
with reference to the loss sustained by the lender. In a bond dated in February 
1877, for a sum of money payable in June 1882, it was provided that interest 
should be paid at the rate of R&. 9 per cent, per annum on the Puranmashi of 
every Jaith, and that, if the interest were not duly paid, the rate should be 
increased to Rs. 15 per cent, per annum, and compound interest should be payable. 
There was no provision for payment of interest from the time when the principal 
became due. In December 1884, the obligee brought a suit on the bond 
against the obligor, claiming interest from the date of the bond to the date of the 
institution of the suit at Rs. 15 per annum, and compound interest for the same 
period at the same rate. Held, that the stipulations contained in the bond must 
be regarded as penal, and it was therefore the Court’s duty to limit the penalty 
to what was the real amount of damage sustained by the plaintiff in consequence 
of the defendant’s breach of the contract to pay the ^interest at the due date. 
Held that, for this purpose, the proper course was to reduce the interest to Rs. 9 
per cent, per annum, reckoned at compound interest, with yearly rests, to the 
duo date of the bond ; and that, inasmuch as the plaintiff was to blame for not 
having enforced his remedy at an earlier date, he should only recover simple 
interest at Rs. 9 per cent., from the due date of payment, upon the entire sum 
which was due when the bond became due, i.c , the principal added to the 
compound interest calculated at Rs. 9 per cent. 'Phe same obligee held another 
bond executed by the same obligors in June 1879, lot a sum of money payable in 
June 1882, with interest at Rs. 9 per cent, per annum. There was a provision in 
the bond that if the principal and interest were not paid on the due date, the 
obligee should be entitled to recover the principal with interest at the rate of 
Rs. 24 per cent, per annum from the date of the bond. In December 1884, the 
obligee brought a suit on the bond against the obligor claiming interest on the 
principal amount from its date to the date of the institution of the suit at the rate 
of Rs. 24 per cent- per annum. Held, that the increased rate of interest might 
fairly be considered as representing the damages sustained by the lender by reason 
of the borrower’s failure to pay interest at the specified time, and should therefore 
bo paid down to the due date of the bond ; and that, as the plaintiff failed to 
enforce payment for a long time, the interest, from the due date, mighyairly 
revert to the old rate of Rs, 9 per cent, per annum, and the amount should be 
calculated from that date, on that basis, on the whole amount of principal and 
interest then duo on the bond. 


Dip Narain Rai r. Dipan Rai ... ... ... ... VIIT I8fi 


8. Mortgage — Words creating simple mortgage — Interest after due date — Measure 
of damages. A suit was brought' in 1884, upon a hypothecafcion-bond executed 
iu April 1875, in which the obligors agreed to repay the amount borrowed with 
interest, at Re. 1-8 per cent, per mensem, in June of the same year. Ther^ t^as 
no provision as to payment of interest after due date. The bond specified certain o 
property as belonging to th^p obligors and contained the following provision : — 

“ Cur rights and property in the aforesaid taluka Rajapur shall remain pledged 
and hypothecated for this debt.” Interest was claimed in the suit at thfrrattfof 
Re. 1-8 per cent, per mensem as well for the period after as for the period before 
the due date of the bond. Held, that the terms of the bond by •which the pro- 
perty was hypothecated were sufficiently clear and explicit to constitute a legal 
hypothect^tion of the shares and interests of which it recited at the oponing^hat 
the obligors were owners. Held, that although cases might arise in which a jury 
or a judge might refuse to give a plaintiff any interest, i.e., damages, post 
at aU, the circumatanoei^ would have to be of a very exceptional character, as, 
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Bond — ( concluded,) 

• ^^ample, wtere the interest contracted to be paid before due date was exorbitant 

and extortionate. Cooke v. Fowler referred to. Held, that in determining the 

• amount of damages the question whether the plaintiff has unnecessarily delayed 
bringing his si^tTand so allowed his claim to mount up to a sum far in excess 
of the principal money originally advanced, may be taken into consideration as a 

\ TreaseJh for not making the original rate of interest the basis on which to assess 
such damages, c Juala Frasad Khuman S%ng}i referred to. The principle upon 
which the obligee of the bond ma}'^ recover interest after due date does not rest 
upon^ any implied contract by the obligor to pay such interest, but proceeds 
upon the breach of contract wjiioh has taken place by reason of the non-payment on 
duo date, and the reasonable amount to which the obligee is entitled for such 
breach. The decision of the question by what standard the damages should be 
measured must depend in each case upon its special circumstances. 

Bishen DAYAL V. Udit Narain ... ... ... ... VIII 486 

Burden of Proof— 

See ACT I OF 1872, SS. G3 (c), 114, (g) : FRAUDULENT TRANSFER; LAMBABDAR 
AND Co- SHARER 2 : LIMITATION.' 

Joi7it litjxdu family- -Alienation by father — Suit by sons to set aside alienation — 

Duty of sons to yay father's debts. Sec HINDU LAW 8. 

Limitation — Suit for redemption. See MORTGAGE 6. 

Vendor and purchaser — Non-payment of par chase -mcney. See VENDOR AND PUR- 
CHASER 3. 

Cause of Action — 

See Declaratory Decree i and 2. 

Charge- 

See Pre-emption 18. 

Alteration of. See MAGISTRATE. 

Jjambardar and co-share i — Payment by lambardar of arrears of revenue due by 
co-sharer. See LAMBARDAR AND OO-SHA HER 1. 

Sessions Court — Addition of charge triable by any Magistrate* See SESSIONS 
Court. 

Charges — 

Alternative. See ACT XLV OF 1860, S. 193. 

Cheque- 

See Majority 2. 

Children — 

Custody of. See Muhammadan Law 1. 

Civil and Revenue Courts— 

See Jurisdiction i, 2, 3, 4, 5, 7, 8, 9. 10 and ii. 

Civil Procedure Code— 

s. 2. See APPEAL 4. 

s. 2. “ Dctrre.” Sec CIVIL PROCEDURE CODE, S. 381. 

s, 2. “ Signed.^' Sec ACT XLV OF 1860, S. 353. 

s. 11. See' JURISDICTION 13. 

s. 13. See APPEAL 3. 

s. 13. Civil Procedure Code, s. 45 — Res judicata — Matter directly and substantially 
in issue — Meaning of “ suit ” in s 13. S sued K for four bonds, alleging that the 
same had been satisfied. K had formerly sued S on two of these bonds. S had 
allege^ ya defence of that suit that those two bonds, as also the other two, had 
been satisfied. It was decided in that suit that not one of the bonds had been 
Atisfied. Held by PETHERAM, C.J., and OLDFIELD, BRODHURST, and 

*DUTHOIT, JJ., that, the only issue in the former suit vithich had to be decided 

• being whether the bonds on which that suit was brought had ben satisfied or not, 
the second suit was, under s. 13 of the Civil Procedure Code, res judicata only in 
respect of those bonds, and not in respect of the other two bonds. The Court 
which tried the fofiner suit had not jurisdiction to try the subsequent suit. Per 
MAHMOOD, J. — This being so, if the word “ suit” in s. 13 were taken literally, 
it mighf with some plausibility be contended that there was no res judicata 
in respect of any of the bonds. The word “ suit,” however must be understood 
to mean such a matter as might have formed the subject of a separate suit inde- 
peiidently of the special provisions of the Civil Procedure Code, such as s. 45, 
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which enables the plaintiff to unite several causes of action in one and*the same 
suit. Adopting this interpretation, it was clear that the two bonds which were 
the subject of the former suit could not be allowed to form the subject of litigation 
again. As to the other two bonds, which were not the subjeet-inatter of the 
former suit, they did not, in the former suit, constitute a matter directly and 
substantially in issue,” within the meaning of s. 13 ; and even if they were 
“ directly and substantially in issue,” the decision in the former suit would not 
support the plea of res judicata^ because the Court which.tried that suit was not 
a Court of jurisdiction competent to try the subsequent suit in which the plea 
was raised. 


j»agb' 


9 f 


SHEORAJ Rai Kashi Nath ... ... ... ... Vll 247 


s. 13. Dismissal of suit under s. 10, cl. it, Act VII of 1870 — Dismissal of suit /or 
misjoinder — Dismissal of suit “ in its present form'' The purchaser of certain 
immoveable property in execution of a decree sued for possession of the same. 
The suit was dismissed “ in its present form " (ba haisiyat maujuda) upon two 
grounds, first, with reference to s. 10 of the Court Fees Act (VII of 1870), that 
the suit was under-valued and the plaintiff had failed to pay, within the time fixed, 
additional court-fees required by the Court, and secondly, for misjoinder. The 
^ purchaser subsequently brought a second suit. Held that the dismissal of the 
former suit was nob, under the circumstances, a decision within the meaning of 
s. 13 of the Civil Procedure Code such as could bar the second suit by way of res 
judicata. Per MahmooD, J. — The object of s. 10, and indeed of the whole of the 
Court Fees Act, is to lay down rules for the collection of one form of taxation, 
and the rule that statutes which impose pecuniary burdens or encroach upon, or 
qualify the rights of, the subject, must be strictly construed, applies with special 
force to such provisions of the Act as provide a penalty, whatever its nature may 
be. Section 10, is simply a penal clause to enforce the collection of the court-fees, 
and dismissal of a suit under its provisions cannot operate as res judicata. Also 
per MahmoOD, J. — The condition in s. 13 of the Civil Procedure Code, that the 
former suit must have been “ heard and finally decided ” means that a former 
judgment proceeding wholly on a technical defect or irregularity, and not upon 
the merits, is not a bar to a subsequent suit for the same cause of action. It is 
not every decree or judgment which will operate as res judicata, and every dis- 
missal of a suit does not necessarily bar a fresh action. It is necessary also to show 
that there was a decision finally granting or withholding the relief sought. Ramnaih 
Hoy Chowdhry v, Bhagbut Mohaputter, Shokhee Bewah v. Mehdee Mundul, 
Dullabh Jogi v. Narayan Lakhu, Hungrav Ravji v. Sidhi Mahomed Ebrahiin, 
Fateh Singh v. Lachmi Kooer, Boghoonath Mu^ul v Juggut Bundhoo Bose and 
Satkappa Chetti v. Ham Kulandapuri Nachiyar referred to. Also per MahmOOD, 
J. — The words ba haisiyat maujuda must be taken as amounting to a permission 
to the plaintiff to bring a fresh suit, within the meaning of s. 373 of the Civil 
Procedure Code, and could only mean that the Judge using them in his decree had 
no intention to decide the case finally, so as to bar the adjudication upon the merits 
of the rights of the parties in a future litigation between them. The procedure 
provided by Ch. XXII of the Code is not the only manner in which a plaintiff 
can come into Court for the second time to ask for adjudication upon the merits 
of his rights, which were not adjudicated upon on the former occasion ov^^ng to 
some technical defect which proved fatal to the former suit. GaneshBai v. Kalka 
Prasad dissented from. Watson v. The Collector of Raj shaky e and Salig Bam 
V. Tirbhawan referred to. 


MUHAMMAD SALIM V. NABIAN BIBI ... ... ... ... VIII 282 

s. 13. Meaning of be lioeen parties under whom they or any of them claim " — 
Muhammadan Law — Alienation by widow — Rights of other heirs — Minor — Mother 
— Guardian — Mortgage— First and second mortgagees — Suit by first mortgageejm^ 
sale of mortgaged property — Second mortgagee not made a party — Act IV of 1882, 

6s. 78, 86 — Res judicata. Upon the death of G, a Muhammadan, bis estate was 
divisible into eight shares,, two of which devolv^ upon his son A, one upon each 
of his five daughters, and one upon his widow B. The name of B only yras 
recorded in the revenue registers in respect of the zamindari property left by G, 

In 1876, A and B gave to X a deed of simple mortgage of 2J^ biawas out of a 5 
biswas share of a village included in the said property. In 1878, A and B gave 
to S a deed of simple mortgage of the 6 biswas, which were described in the deed 
SLu the widow’s “ own ” property. In 1882, X obtained a decree upon his Saort- 
gage for the sal© of the mortgaged property, and it was put up for sale and 
purchased by X himself in January 1884. In February and November 1884 
the daughters pt G obtained ex parte decrees agaiaet A and B in suits brought 
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. t>j<ipa to recover their shares by inheritance in the 5 biswas. In 1885, S brought 
a suit upon his mortgage of 1878, claiming the amount due thereon and the sale of 

* the whole 5 biswas. To this suit he made defendants A and B, G’s daughters, and 
X, alleging that the'*dQcroes of February and November 1884, were fraudulently 
and collusively ob’tained ; and as to the auction -sale of January 1884, that the 2^ 
bi^was^were sold subject to his mortgage, he not having been made a party to the 
suit brought by X upon the deed of 1876, and therefore not being bound by any 
of the proceedings taken tjiercin or consequent thereto. It was contended that 
B’s position as head of the family entitled her to deal with the property so as to 
bind all the members of the f«tmily, though using her name only, and it was 
suggested that, at the time of the mortgage of 1878, some ot the daughters were 
minors. On behalf of the daughters^it was contended (inter aha) that the decrees 
obtained by them against A and B in February 1884, were conclusive, by way of 
res judicata, against thfe plaintiff, who, as mortgagee from A and B, claimed under 
a title derived from them. Held, that there being no evidence to show that the 
decrees of February and November 1884, were fraudulently and collusively 
obtained, the Court of First Instance was right in exempting the shares of the 

• daughters from the lion sought to be enforced by the plaintiff ; and that, inasmuch 
as the deed of 1876 was prior in date to the plaintiff’s deed of 1878, and there was 
no allegation of fraud or collusion m regard to it, the decree and sale in enforce- 
ment of the former deed would defeat the rights of the plaintiff under the latter. 

Khub Ghand v. Kalian Das and Ali Hasan v. JD/iir? a referred to. Per MaHMOOD, 

J. — According to the Muhammadan Law the surviving widow, though held in 
respect by the fnembers of the family, would not be entitled to deal with the pro- 
perty so as to bind them, and the entry of her name in the revenue registers in the 
place of her deceased husband would probably be a mere mark of respect and 
sympathy. Her position in respect of her husband’s estate is ordinarily nothing 
more or less than that of any other heir, and even where her children are minors, 
she cannot exercise any power of disposition with reference to their property, 
^because although .she may, under certain limitations, act as guardian of their 
persons till they reach the age of discretion, .she cannot exercise control or act 
as their guardian in respect of their property without special appointment by 
the ruling authority, in default of other relations who are entitled to such 
guardianship. Kven therefore if some of the daughters in the present case wore 
minors at the time of the plaintiff’s mortgage, their shares could not be affected 
thereby. They could only bo so affected if circumstances existed which would 
furnish grounds for applying against them the rule of estoppel contained in 
s. 116 of the Evidence Act, or the doctrine of equity formulated in s. 41 of the 
Transfer of Property Act, but hero no such circumstances existed. Also per 
MAhmoOD, J. — The decree of February and November 1884, did not operate as 
res judicata against the plaintiff, inasmuch as a mortgagee cannot be bound by 
a decision relating to the mortgaged property in a suit instituted after his mort- 
gage, and to which he was not a party. After a mortgage has been duly created, 
the mortgagor, in whom the equity of redemption is vested, no longer possesses 
any such estate as would entitle him to represent the rights and interests of the 
mortgage in a subsequent litigation, so as to render the result of such litigation 
binding upon and conclusive against such mortgagee. The plaintiff in the pre- 
sent suitf could not be treated as a party clatming under his mortgagors, within 
the meaning of s. 13 of the Civil Procedure Code, and that section must be 
interpreted as if, after the words “ under whom they or any of them claim,” the 
words “ by a title arising subsequently to the commencement of the former suit,” 
had been inserted. Dooma Sahoo v. Joauirain Loll and Bononialee Nag v. Koy- 
lash Chunder Dey referred to. Outram v. Morewood, Boykuntnath Chatter jee v. 
Ainceroonnissa Khatoon, Katama Natchiar v. Srimut Raja Moottoo Vijaya 
Ragunadha and Ram Coomar Sein v, Prosunno Coomar Sein distinguished. The 
principles of the rule of res judicata, as part of the law of civil procedure proper- 
•ly so called, and those of the rule of estoppel, as part of the law of evidence, 

• explained and distinguished. 

. SITA Ram V, AMItt BEGAM... ... ^ ... ... VIII 324 

8. IS,* Res judicata. Two-thirds of a village were sold by T, P, and B. 

B wai the widow of S, her name being recorded in respect of the property 
formerly recorded in his name, and what she sold was his one-third share 
in the village, the other one-third being sold by T and P. The vendors 

• havinif refused to give possession of the property, the purchasers sued them for 
possession of it and joined as defendants to the suit C, D, and M, to whom 
belonged the remaining one- third share in the village. These latter persons con- 
tendedf inter aHa, that the family was a joint one and that B was not competent 
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to alienate her deceased husband’s share in the village. The Ccfhrt decided*^ « 
that the family was joint. After B’s death, her daughter K, whose name had 
been recorded in place of her mother’s, made a usufructuary mortgage of another * 
village in which her deceased father had formerly owned a sha'rc. A suit was 
brought by certain persons who had purchased the right in the same village of 
the representatives in interest of G, D and M, against K, her mortgagee p and* • 
their vendors, to set aside the mortgage and recover the interest which they had 
purchased. They contended that the family was joipt, and that the question 
whether it was joint or divided was res judicata by reason’ of the decision in the 
former litigation. Held, that the question whether the family was joint or <Svid- 
ed had not, in the former suit, becin determined among the defendants inter se, 
but simply as against the plaintiff, and could «ily be res judicata against him or 
parties claiming under the same title ; and the decree in that suit 'v^^as therefore 
not binding against K in the hands of the present plaintiffs, who were not the 
assignees of the plaintiff in the former suit, but of persons who wore arrayed in 
it as defendants along with B, K’s mother, and on the same side. ShadaL Khan v. * 
Amin-ullah Khan referred to by STRAIQHT, J., and distinguished by TyrrelLi, 

J. Narain Kuar v. Durjan Kuar referred to by STRAIGHT, J. , 

Bhagwant Singh u. Tej Kuar ... ... ... vill 91 

s. 13. Res judicata— Act XIX of 1873, ss, 56, 6‘i, 64, 241 (q). Held, that an order 
by a Settlement Officer directing that certain persons should be recorded as the 
sub-proprietors of certain land, as they claimed to be, and not as lessees, as certain 
other persons asserted that they were, did not operate as res judicata in a suit by 
the latter persons against the former for a declaration that the former were not 
sub-proprietors of the land, but lessees thereof, the Settlement Officer not being 
competent, under Act XIX of 1873 iN.-W.P. Land Revenue Act), to try such a 
question of right. 

TOTA Ram v. Har Kishan ... ... ... ... VII 224 

8. 13, Set-off. See SET-OFF 2. > 

SS. 15 ; 26. See JURISDICTION 0. 
ss. 16 ; 20. See JURISDICTION 12. 

8. 30. See MOSQUE. 

s. 43. Act XII of 1881 f'lV.-TV. P. Rent Act), s. 140 — Case struck off loith liberty to 
plaintiff to bring a fresh suit — Omission to sue for part of claim tn case struck off — 

Fresh suit for omitted claim not barred. A recorded .;o-sharer of a rnahal sued the 
lambardar for his share of the profits of the mahal for the year 1286 fasli. At 
the time of the institution of the suit the profits for 1287 and 1288 fasli also were 
duo, but no clam was then made in respect of them. The suit w^as struck off on 
account of the non-appearance of the parties under s. 140 of Act XII of 1881 
(N.-W. P. Rent Act), with leave to the plaintiff to bring a fresh suit. Subse- 
quently, the plaintiff brought a suit against the same defendant for his share of 
the profits of the mahal for 1287 and 1288 fasli. Held that the suit was not 
barred by the provisions of s. 13 of the Civil Procedure Code. Held also that the 
Courts below had properly refused to deduct from the plaintiff’s claim as “ village 
expenses,” within the meaning of s. 93 ih) of the Rent Acd, certain charges on 
account of the expenses of cultivation of sir-land held in partnership by the p^intiff 
and the defendant. 

MUIiCHAND D. BHIKARI DAS ... ... ... ... VII 624 

ss. 43, 44. See COURT-FEES 2. 

8, 44, Rule (a) — “Decree” — Order rejecting application under Civil Procedure Code, 
s. 44, Rule (a) and returning plaint — Appeal — Civil Procedure Code, s. 2. No 
appeal lies under any of the provisions of s 588 of the Civil Procedure Code from 
an order under s. 44, Rule (a), rejecting an application for leave to join another 
cause of action with a suit for the recovery of immoveable property. In a plaint 
filed in the Court of a Subordinate Judge the plaintiff claimed to recover posses- ^ 
sion of a house, together with some grain which was stored in it. The plaintiff ^ 
applied to the ^bordinale Judge for leave under s. 44, Rule (a) of the Civil Pro- « 

cedure Code, to join the claim for grain with the claim for possession of tlie 
house. The Subordinate Judge refused leave, and returned the plaint, with 
directions that the plaintiff should institute two suits for recovefy of the house 
and the gi'ain, respectively, in the Court of the Munsif. Held, that the Sub- 
ord mate Ju 1^6*8 order was sub«?tantially an order rejecting the plaint, on* the 
ground that the plaintiff had joined a cause of action with a suit for recovery of 
immoveable property ; that, although this might have been a misapplication of 
s. 44, Buie (a) of the Code, its effect was to reject ^hc plaint ; that suoh an order* 
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was a decree, ‘'with reference to the definition in s. 2, and was appealable as such 
tS'^the District Judge ; and that therefore a second appeal lay in the case to the 
High Court, and that Court was not competent to interfere in revision under 
s. 622. • 

BANDHAN SINGH i;. SOLHU ... ... ... ... VIII 191 

4i. Sae CIVIL PllOCEDURB CODE, S. l-S. 
s. 63. Practice — Rejection,etc., of plaint at a date subsequent to first hearing. Held 
(Oldfield, J., OASsenting}^ that, under s. 5-3 of the Civil Procedure Code, a plaint 
can be,»*ojected, returned'for amendment, or amended by the Court of First Instance 
only at or before the first hearing of the suit, and not after the first hearing 
thereof. Modhe v. Donqre dissented from. Soorjniukhi Koer's Case, Burjore 
V. Bhagana and Fazul-un-nissa Begam\, Mulo distinguished by MAHMOOD, J. 

Per Mahmood, j. — T he plaint may, for causes other than those mentioned in 
s. 53, be amended by tte Court after the first hearing. 

Damodar Das V, Gokal Chand ... ... ... ... VII 79 

ss. 64, 55, 584. See COURT-FEES 1. 
s. 54 (c). See APPEAL 4. 
s. 57 (a). See JURISDICTION 6. 
ss. 64, 100, 108, 157. See Ex PARTE DECREE 2. 

ss. 66, 103, 107. Dismissal of suit for non-appearance plaintiff ordered to appear 
* under s, 66 — Rejection of application to set aside dismissal — Cttnl Procedure Code, 
ss. 540, 588 (8). A plaintiff who had been ordered, under s. 66 of the Civil I*ro- 
cedure Code, to appear in person in Court upon a day specified, failed to appear, 
and under s. 107, read with s, 102, his suit was dismissed. He then applied to 
the Court under s. 103, for an order to set the dismissal aside, but Ins application 
was rejected. He thereupon preferred an appeal irom the decree dismissing the 
suit under the provisions of s. 540. Held, that the jilaintiff was not entitled to 
appeal from the decree dismissing the suit, and that his only remedy was by way 
of an appeal under s. 688 (8) ot the Code from the order rejecting the application 
to set the dismissal aside. Lai Singh v. Kunjan referred to. 

Krishna Bam r. Gobjnd Prasad ... .. ... .. VIII 20 

8s. 98, 99, 647. See PRACTICE 2. 
s. 103. See EX PARTE DECREE 1. 

s. 108. See CIVIL PROCEDURE CODE, S. 136: EX PARTE DECREE 3 AND 3. 
s. 111. See Set-off l. 

3 . 111. Set-off— Res judicata — Couri-fee on set-off. See SET-OFF 2. 
ss. 129 ; 136. See PakdaH-NASHIN 1. 

s, 136. Civil Procedure Code, s. 108 — Decree against defendant under s. 136— 

Ex parte ” decree. A defendant failing to comply with an order to answer 
interro^-atories, the Court, under s. 136 of the Civil Procedure Code, struck out 
his defence, and, proceeding ex parte, pas.sed a decree against him. Held, that 
the decree could not be treated, iii respect of the remedy by ap[-eal, as an ex parte 
decree, and therefore, under the ruling in Lai Singh v. Kunjan not appealable, 
but that an appeal would lie from the decree. 

Chunni LAL r. CHAMMAN Lal ... ... ... ... VJl 159 

S. 157. See EX PARTE- DECREE 3. 

s. 191. Hearing of suit — Poiver of judge to deal ivith evidence taken down by his 
predecessor, A Subordinate Judge, having taken all the evidence in a suit before him, 
adjourned the case to a future date for disposal. Upon the date fixed a further 
adjournment was made. The Subordinate Judge, at this stage of the proceedings, 
was removed, and a new Subordinate Judge was appointed. Held, that the trial, 
so far as it had gone before the first Subordinate Judge, was abortive and, as a 
trial, became a nullity. Held also, that the duty of the second Subordinate 
Judgef when the case called on before him, was to fix a date for the entire hearing 
and trial of the case before himself ; that he might, at the request of the pleaders, 

^ave fixed the same day upon which the case was called on, and proceeded to try 
it at once ; and that the trial should then have proceedfid in the ordinary way, 

• except that the parties would be allowed, under s. 191 of the Civil Procedure 
Code, to prove their allegations in a different manner. Jagram Das v. Narain 
Lai referred to. 

AFZAL-UN-NISSA BEGAM V. AL ALI ... ... ... ... VIII 86 

s, 191, Chapter XV. Bearing of suit — Power of Judge to deal with evidence taken 
down by his predecessor — C^vil Procedure Code, s. 198. A Subordinate Judge,* 
having taken all the evidence in a suit before him, and having completed the 
hearing of the suit, except for the arguments of counsel on both sides, was removed, 
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and tho case came on for hearing before his successor. The new Subordinate 
Judge took up the case from the point at which it had been left by his predecessor* * 
and proceeded to judgment and decree. Held that the only power given by the 
Civil Procedure Code in such cases is to allow the evidence taken at the first trial 
to be used as evidence at the second trial, and not to allow the two hearings to be 
linked together and virtually made one ; that the Subordinate Judge should ihave* 
fixed a day for the entire hearing of tho suit before himself, and .should first have 
heard the opening statement on behalf of the plaintiff, the evidence produced by 
both sides, and the arguments on behalf of both, and then finally decided the case 
which he had him,self heard and tried; that he might, in accordance with the 
provisions of s. 191 of the Civil Procedure Code, have allowed the depositions which 
had been taken before his predecessor to be put in ; and that, in neglecting to 
take this course, and in deciding the case upon materials which were never before 
him, bis action was illegal, and the judgment and decree wewe nullities. 

JAGRAM Das u. Naeain Lal ... ... ... ... VII 

a. 191. Hearing of suit — Trial — Death or removal of judge during suit — Procedure 
to be followed by new judge — Power of new judge to deal loith evidence taken by his 
predecessor. The trial of a suit before A Subordinate J udgo was completed except 
for argument and judgment, and a date wa.s fixed for hearing argument. At 
this point a new Subordinate Judge was appointed, and he passed an order 
directing a further adjournment and fixing a particular date for disposal of the 
case. After some further adjournments, the Subordinate Judge delivered judg- 
ment, having heard argument on both sides upon the evidence taken by his pre- 
decessor. The District Judge having on appeal upheld the Subordinate Judge’s 
decision, a second appeal was preferred to the High Court, and an objection 
was raised on the appellant’s behalf that the proceedings taken before the 
Subordinate Judge were void, and ho could not be said to have tried the case, 
inasmuch as no evidence was taken before him, and his judgment was 
based solely on evidence recorded by his predecessor. No objection of this kind 
was taken in either of the Courts below. Held by the Full Bench that with 
reference to the grounds of appeal, and under the circum. stances of the case, the 
officer who passed the decree in the Court of First Instance had jurisdiction t6 
deal with and determine tho suit in the mode in which he did. Jagram Das v. 
Narain Lai and Afzul-un-nissa Begam v. Al Ali discussed. Per STRAIGHT, 
OFFG. G.J., that, as no objection was raised before the Subordinate Judge to his 
taking up and dealing with the case in the mode in which he did, but the 
evidence was discussed and criticized on both sides, there had been a waiver on 
the part of the appellant in reference to the action of the Subordinate Judge of 
which he now sought to complain. Per OliDFIELD, J., that where a Judge 
takes up a trial begun by another, although the law permits him to deal with the 
evidence taken by his predecessor as if he himself had taken it down, ho must 
deal with it judicially, and try the cause as though it had come before him in 
the first instance, and there must be a hearing of the entire case before himself ; 
and in every case it has to bo seen whether, as a matter of fact, there has been 
a real trial and hearing of the entire case by the Judge, and if the evidenoo pre- 
viously taken was not judicially dealt with, counsel heard upon it, and the entire 
case fully heard and tried, there has been no trial in the legal sense of the work, 
and the proceedings must be sat aside. Jagram Das v. Narain Lai siudfiAfzuU 
un-nissa Begam v. Al Ali followed. Per MahmoOD, J., that although it is 
true that ** a trial must be one, and must bo held before one Court only,” 
the identity of the Court is not altered by a new Judge being appointed 
to preside in such Court ; that when a trial goes on for more than one day, 
each day constitutes a separate hearing, and that such hearings cannot be 
treated as a trial heard on the original date ; that the Civil Procedure Code does 
authorize a Judge to take up a case which has been partly heard before his pre- 
decessor, and to continue it from the point at which his predecessor left bff ; 
that where the Judge who has partly heard a case dies or is removed, the trial, 
so far as it has gone before him, is neither abortive nor becomes a nullity ; that the 
now Judge is.not roquiredrto fix a day for the entire hearing of the suit before 
himself, nor is there anything to prevent him from taking up a trial which has 
been partly heard by his predecessor, and to proceed with it as if it hadjbeeif 
commenced before himself ; that the Code does not recognize such procedure as 
amounting to separate trials ; that tho Judge who succeeds another, after a trial 
which has partly proceeded before hi a predecessor, is not bound to fix a new day for 
commencing the trial de novo^ nor should the trial proceed before the new Judge 
a$ if the day were the first on which the case had ever come on for hearing ; that 
the evidence recorded by the preceding Judge, by the mere fact of being upon 
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.\h(^ record, ipso fncln evideiico lu theeaius'i and could, under s. 101 of the Code, 
be treated by the succeeding Judge “ as if he himself had tuikon it down or caused 
it to be made that when the case cduics on for hearing before the new Judge, 
there is no necessfty for putting in the depositions of witnesses which, though 
taken by his predecessor, are already upon the record ; that such depositions 
inust^bc dealt with as materials of evidence before the new Judge ; that a judg- 
ment and decree upon such evidence are neither illegal nor absolute nullities, 
there being no want of jurisdiction ; that when siieh judgment and deeree are 

• passed, the Court of first appeal is prohibited by s 501 ol the (]odo to order a 
trial cle nouo, but is bound by s. 505 of tho Code tt> decide the appeal upon the 
evidence on the record; llult^vhere further issues ari dm cl ed to be tried, or 
additional OYideiicc is to be taken, fhe Court of appeal is luiund to act according 
to the provisions of ss. 500, 50rt aaid 50I> of the Cod(‘. but cannot ordr r a, new trial : 
that even when then' 'lias lioen an irregularity on the part t)f the lirst Court in 
receiving or rojoetiug evidence, the pi'ovision*-' of s. 57M of theChvil Proc<sluie Codt' 

* and s. 107 of the Kvido ice Act prohibit the reversal of a decree and the rcuiainl 

of a case for new trial, unless the irregularity affects the merits of the ca,^c nr tlu' 
jurisdiction of tho Court. Jag) am Das v. Nnrnni Lnl and B-^gom v 

Al AH dissented from. iVr TyrreIjJj, J., that, in reference to the Pull Bcneh, 
the only matters which can legally ho attended to aie the cases rtdorred, and 
it is not competent for the Pull Bench to revievv or pronounce judicial opinions 
upon the Court’s judgment in cases which have been finally decided and not 
made the subji'Ct of reference. Jagiam Das v. Nnrnin Lnl and Afznl-un-nissn 
Degam v. .^^1/ Ali followed and explained. 

Jadu Rat r. Kanizak Husain ... ... ... ... vm rm 

9 . 198. See CHAl^TER XV, s. 191. 

s. 209. See EXECUTION OF DEt’HBi: 1 . HlOH COURT'S POWERS Ot REVISION 

8. 200. Act XV of 1877, sell, II, No. 178. See S. 022. 

Si 200. Anieyidmcni of dccccc- -lAcctifioii of deaee - Dtijection to imlKhtji of aoiend- 
fjient See DECREE. 

s. 200. Ctvxl Pi'ocecHue Code, s. 022 — (hder amending deoee — High Court' poire i\\ 
of lermon A District Judge, by an order passed under s. 200 of the Civil Proce- 
dure Code, altered a decree passed by his predecessor in the terms, “ I dismiss 
the appeal,” to read “ 1 accept the appejU, ” on the ground that his predecessor 
had obviously meant to say that ho aceepted tho appeal, and that the decree as 
it stood failed to give effect to tho judginont. Per OIaDITEUD, J . “-That tlie 
order passed by tho Judge under s. 20G could noi lie made the subject of revision 
hy the High Court under s. 022 of tlic Civil Procedure Code, because there wa.s 
an appeal from the amended decree, whndi became tho deisrce in the suit and 
superseded the original decree. Per jMaHMOOU, J". — d’hat an order passed under 
9 . 200 of the Civil Procedure Code constituted an adjudication separate from that 
concluded by a decree under the Code passed after the parties had been heard 
and evidence taken, and that the order in the present ease was therefore a 
separate adjudication, and was not appealable under s. 583, Also that, in saying 
that by “ dismissed,” hi.s predecessor meant ” decreed ’’ the Judge had altered the 
decree in a manner not warranted by the terms of s. 209, that he had therefore 
exercisodghis jurisdiction ‘‘ illegally and with material irregularit\ , ” within the 
meaning of s. 922 of the Code, and that the Court was consequently competent 
to revise his order. Rnghunnth Das v. Raj Ktnuar ri'fcrred to. 

SURTA V. GANOA ... ... ... ... ... V3I 411 

S. 206. Civil Procedure Code, s. Ci^22~Order amending decree~~Higl Court' spov'ers 
of 7 'er>ision. Per OUDEIELiD, J . — When an original decree is amended under s. 209 
of the Civil Procedure Code, it as amended is the decree in tho suit; and an appeal 
thpreforo lies from it under tho provisions of .s. 640, when the validity of the amend- 
ment can be questioned. The matler of amending a decree under s. 209 does not 
itself constitute a “ case ” within the meaning of s. 022 of the Civil Procedure 
I3'odo, but forms part of the proceedings in tht suit in which the decree is made. 

* therefore, per Olufieud, J., that, where an original decree, which was 

appealfiblc, was amended by the Court of First Instance, under s. 200 of the Ci\il 
ProcedijrG Code, the High Court had no power to revise such amendment under 
s. 622 of the Code.* Pei' MaHMOOP, J. — An order passed under s. 206 amending 
a decree is a separate adjudication, and is not merely a part of the original 
decree, find cannot alter its date, and such an order is not appealable under 
s. 688 of tho Code. Such an order, therefore, can bo revised by the High Court, 
under s. 622. 

Rashunath Das Raj Kumar vil 276 

i Ar.u,— # 
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S8. 20C, 209. Amendment of decree — Judgment awarding interest for periM prior to , 

suit — Decree directing interest to he paid from date of suit. The judp(ment in an 
appeal adjudged interest to be paid for the period prior to the inswtution cf the 
suit only. The decree contained an order for payment of interest frdm the date of 
the suit onwards. Held that no variance with the judgment within the meaning 
of s. 206 of the Civil Procedure Code, was involved in the additional order contaikjed 
in the decree. 

KoLAi BAM V. Pali Bam ... ... ... * .... ... VII 7d5 

ss. 213, 216. See JUBISDICTION 13. 
s. 223. See ACT XV OF 1877, SCH. II, NO. 179 (4). 

e. 228. See ACT XV OF 1877, SCH. 11, NO. 179 (4) ; EXECUTION OP DECREE 19. 
s. 230. See EXECUTION OF DECREE 11. 

s. 2110. Execution of decree — Twelve years* old decree— Statutis, Construction of — 
General words — lie trospe dive effect. The holder of a decree bearing date the 
I6th June 187*2, applied for oxecutioii thereof on the 9th February 1886, the 
prcviou.s application being dated the 27th November 1883.. Held that the 
application for execution was not barred by 8. 230 of the Civil Procedure Code, 
Musharraf Bcgam v. Ghahb A/i followed. Goliick Chandra Mytee v. Harap^'iah 
Debit Dhawant Das v. Danlai Rani and Sreenath Gooko v. Yusoof Khan referred to. 

Tufail Ahmad v. Sadhu Saran Singh discussed and dissented from by 
M aHMOOD, J. Per MaHMOOD, J. — The rule of construction being that a limited 
meaning can only be given to general words in a statute where the statute itself 
justifies such limitation, the words “ any decree ” in the proviso to s. 230 of the 
Civil Procedure Code must not be construed as confined to such decrees as would 
bo barred on the date of the Code coming into force, inasmuch as no reason for 
so restricting the moaning of those words can be found in the Code or is suggest- 
ed by the legislative policy upon which clamscs such as the proviso in question are 
based. This policy is to prevent a sudden disturbance of existing rights in 
consequence of new legislation ; but it is beyond its object and scope to revive 
rights or remedies which have already expired before the new Act comes into 
oporat-ion, and although the Legislature may revive such rights or remedies, it 
can only do so by express words to that effect. 

JoKHU RAMt>, Ram Din ... ... ... ... ... VIII 419 

9 . 230. Meaning of ‘‘ gr anted.'' Under s. 230 of the Civil Procedure Code, after a 
decree is tweh'^e years old, there is a prohibition against its being executed more 
than once, i.e., an application for execution should not be granted if a previous 
application has been allowed under the provisions of that section. The mere 
filing of a petition with the result that the application contained in it is .subse- 
quently .struck ofi, IS not “ granting ” an application within the meaning of 
s. 230 of the Code, and ss. 245, 248, and 249 show that there is a broad distinction 
between admitting an application for the purpose of issuing notice to the other 
side and of hearing the objections that may be urged, and a decision of the Court 
as provided in s. 249. In 1805 a decree was pa.ssed for a sum of money payable 
by yearly instalments for a period of sixteen years. Down to March 1877, various 
ainounts wore paid on account of the decree. In that month an application was 
made for execution of the decree, the result being an arrangement for liquidation 
of the amount then due, which was confirmed by the Court. A second applica- 
tion for execution was made on the 9th March 1881, the decree then being more 
than twelve years old. All that was done with reference to this application was 
that notice to appear was is.sned to the judgment-debtor’s representatives, And 
subsequently a petition was filed notifying that an arrangement had been 
effected, under which a certain sum had been paid by one of the said representa- 
tives in satisfaction of the claim against him, and that the other had agreed to 
X:>ay the balance by yearly instalments. Upon this, the application for exefcutioil 
was struck ofi. On the 5th March 1883, another application for execution waS;^, 
made, notice to appear was issued, and after this notice a petition was put in . 
intimating that an arrarfj^ement had been come to, and praying that execution 
might bo postponed, whereupon the application was struck off. Again, on the 
31 pt March 1884, the decree-holder applied once more for execution of the decree. 

Held that neither the previous application of the 9tb March 1^81, nor that of 
the 6th March 1883, could properly be said to have been “ granted within the 
meaning of s. 230 of the Civil Procedure Code, and under these circumstances. . 
the decree, though twelve years old and upwards, was not barred by that section 
and the a|>plicatio,n for execution should be allowed. 

pA^A^A KUAR tv BPAGWAN DTN ... VUI $0 
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old decree — Execution of decree — Meaning of “ granted." S. 
decree passed iu April 187 was kept alive by various applications ior execution up 
to 1983. In February and December of that year tw'o sach applications were made, 
but the proceedings on both occasions terminated in the applications being struck 
off without any money being realized under the decree. lu November 1884, the 
^decrge-holdor again applied for execution, the application being the first inadti 
after the decree had become twelve years old, and being made within three years 
from the passing of the Civil Procedure Code, 1882. Held that the application 
must be entertained in adcordauce with the ruling of the Full Bench in Musharraf 
Begd^ V. Ghalib AH. Ttifail Ahntad v. Sadho Saran 6’iw(77i dissented from. 

Jokhu Ram v. Ram Din referred to. Per Mahmood, J., that the previous cxe- 
cution proceedings, initiated "by thp applications of February and December 1888, 
having terminated in those applications being struck oil, it could not be said that 
the applications vvouc “granted” within the meaning of s. 230 of the Civil 
Procedure Code. Paraga Kuar v. Bhagtvan Das referred to, 

r RaMADHAH i;. Ram DAYAL... ... ... ... ... VII] 686 

B. 232. See EXECUTION OF DECREE 4. 

8. 239. flee EXECUTION OF DECREE 19. 

S. 243. See B. 244 (c). 

S. 244. See CIVIL PROCEDURE CODE, S. 683 . EXECUTION OF DRCKEE 4, 6 AN]) 

17 : High Court’s powers of Revision 4, 
s. 241. Civil Procedure Code, ss. 278-283 — Question for Court executing deaee - 
Separaiesuit—" Representative^* of Judgment-debtor. The decree-holder under 
a decree for enforcement of lien against the zauiindari rights and interests of K, 
applied for execution by attacbmeut and sale of certain shares, one of which was 
recorded in the hJiewat in the name of K, and two others in the name of B, his 
brother’s widow. The shares having been attached, the judgment-debtor died, 
and J, his brother, and L, his son, were substituted as his roprescutatives. In 
execution of the decree, only the share which had stood recorded in the name of 

* the deceased judgment-debtor, and which was in pobscssioii of J and L as his 
representatives, was sold ; and the djcrec-holdcr then applied for sale of the other 
shares which had been attached. To this B objected under s. 281 of the Civil 
Procedure Code, claiming to be the owner of the shares in question. Before the 
hearing of her objection she died, and L applied to have his name brought upon 
the record in her place tor the purpose ot supporting the objections. An order 
having beau passed disallowing the objections which had been filed by B, L 
appealed to the fTigh Court. A preliminary objection was taken on behalf of tho 
decree-holder to the hearing of the appeal, on the ground that as the first 
Court’s order related to L’s claim, as the heir of B, to have the shares tutored in 
her name released from attachmeut, it must bo regarded as passed under s. 281 
of the Civil Procedure Code, and as oohclusive, subject to D’s bringing a suit to 
establish his right. On the other side it was contended that L, being the 
representative of the deceased judgraent-dobtor K, the first Court’s order must be 
regarded as passed under s. 244 of the Code, and the appeal would therefore lie. 

Held that the preliminary objection must prevail, and the first Court’ii order mii^t 
bo regarded as passed under s. 281 and not under s. ‘i l l of the Code, inasmuch as 
L’s claim, which was rejected by it, was nothing more than to come in as B’s 
represlntative for the purpo.so of supporting her objections ; and it was in right of 
a third parson* whoso interest he asserted to have passed to him, that ho prayed 
admission to the proceedings, and this character was wholly distinct from that 
ho filled as the legal representative of bis deceased father. Because L happened, 
for the purpose of the exocuticn-proceodings, to be his father’s legal representative, 
and to be liable to satisfy the decree to the extent of an> assets which might 
have come to his hands, it did not follow that any rights claimed by him through 

✓a bail'd person must be dealt with, and could only be dealt with, between him 
and the decree-holder in the exocution-proceodiug.s. Waked AH v. Jumaee, Ram 
® Ghulam v. Hazaru Kuar, Sitaram v. Bhagivan Dae, Shankar Dial v. Amir 

* Haidar^ Nath Mai Das v. Tajammul Husain and Kaiia^hal Kuan v. Sashibhu$o7t 
Bi§was referred to. 

BAHOBI Lal V, G auri Sahai ... ... ... ... VIII 626 

i« 244.* Decree j6or |)ossessi0n of immoveable property --Execution of decree — 
Reversal of decree on appeal — Mesne profits — C^vil Procedure Code, s. 588. G 

* - obtained a decree against R for possession of a house, and in execution thereof 

obtained possession. On ■ appeal, the decree was set aside by the High Court* 
whose decree did not direct that the appellant should he restored' to possession 
and was silent as to, mesne profits. Held, that* with reference to s. 583 of ths 
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Civil Pro( 3 edure Code, H wa« entitled to recover possession of the piepeity in 
execution of the High Court’s docroe, but that, with reference to the decision of ' 
the Full Bench of the Court in Ham Ghulam v. Dioarka Hai, he could not, in 
execution of that decree, recover mesne profits. ^ * 

Ca^^NU LAL RAM SAHAI ... ... ... ... ... VII 197 

8. 241. Mesne profits — Decree for possession of iinniovcablc property — lieversal^f * ^ 

decree on appeal — Appellate decree silent as to mesne profits — Suit for recovery of 
mesne profits. The plaintiff in a suit for possession of immoveable property’ obtained 
a decree for possession thereof, and in execution of the decree obtained possession 
of the property. This decree was subsequently reversed on appeal by the defen- 
dant. The decree of the Appellite Court was silent in respect of the mosuc profits 
which the jdaintiff had received while in possessitin. The defendant instituted a 
suit to recover those profits. Held, per PETHERAM, C.J., and Ol^DFlELiD, 
BRODHUKKT and DUTHOIT, JJ., that the suit \v.is not barred bj s. 244 of the Civil 
Procedure Code, the question raised by such suit, although it might have arisen 
out of the docroe of the Appellate Court, not “ relating to the execution, discharge ' 
or satisfaction of the decree,” within the meaning of that section (because, at that 
time, no such question had arisen or was in existence), and therefore not one in 
respect of which a separate suit is barred by that section. Partab Si'ngh v. Beni 
Ram distinguished by OLDFIELD, J. Per MAHMOOD, J. — That the suit was 
not barred b}- s. 244, the mesne profits sought to be recovered not having been 
realized in execiicion of the decrcMi reversed on appeal. Per DUTHOIT, J. — The 
words in cl (c) of s. 24 I, “ aii\ other questions arising, etc.” should be read as 
’* an> other questions directly arising’'; otherwise the most remote inquiries 
would be possible in the execution deparluient. 

Ram Chulam ?■. Dwarka Rat ... ... . . ... VII 170 

s. 244. Question for Court erecuting d.mree— Party to suit — Representative. Where 
certain property having been attached in execution of a decree, the representative 
of the judgment-debtor objected that the property had been acquired by himself 
and not inherited from the judgment debtor, and was therefore not liable in 
execution, — beld that the question was one wliicJi must bo decided in the execution 
department under s.. 24-1 of the Civil Procedure Code. Ham Ghulam v. Hazaru 
Kuer referred to. 

SITA Ram i’ BllAGWANDAh ... ... . ... VH 733 

s. 244. Question for Court executing decree — Plaintifi suwuj la a character sepatatc 
from that in which decree was ^jassed ayai}ist him- -Separate suit not barred. A 
judgment-debtor, upon tho atlachmciit of certain land in execution of decrees passed 
against him personally by the Revenue Court, instituted a suit for a declaration 
and estaiilishmciit of liis right to such land, not as his own property but as, 
walcf, of which he was mutautilli t»r tin-'toc. Held that inasmuch as the plaintiff 
was not auiijg liis own right, but in his capacity .ib custodian- trustee, or manager 
ot tlic tvakf property, and he must therefore be taken to fill a character 
scp.iratc from tliat in which the decrees wore passed against liiui by tho Revenue 
Court, Ins suit was not barred by the provisions uf s. 241 of the Civil Procedure 
t3ode. Aladlio Piakash Sinah v. Murli Manohar and Shankat Dial Amu 
Haidar referred to. 


Nath Mal DAhi t’. Tajammi l Husain ... ... aVii 86 

b. 244. Question for ( ourt executing dectve — Separate suit — Civil Procedure Code 
ss. 266 , dJG. The provisions of s. 244 (c) ot the Civil Procedure Code prohibit 
not uiily a .-uit butween parties and their representatives, but also a suit by a 
party or his tepresentatives against a purchaser at a sale in execution of the 
decree, tho object of which is to dotemiino a question w’hich properly arises 
i»ctweon tbe parties or their representatives, and relates to the execution , di&ch.argo, 
or satistactiun of the decree. A judgment-debtor, whose occupancy- tenure \ 

been sold in execution of a decree for money, .sued tho purch.iser for recovery of 
tho property, on tlie gro mid that the sale of occupancy-riglits in execution of ** 
decree wa,^ illegal and void,Jjcing in conLravcnti<>ii of tho provisions of s. 9 of 
Act XU of 1881 (N,.W. P. Relit Act) Held by the Full Bench that tho question 
involved 111 the suit was one of tho natuio referred to in s. 244 (c) of tho Civil 
Procedure Code as doteroiinahlo only by order of the Court executing the decree, 
and that the suit was therefore not maintainable. Narain v. Purait referred to. 


Basti Ram t“. 1 ATTU ... ... ... ... ... vyi I4jl 

6 . 24-1, Q'u'stions for Court executing jificree — Party to suit — Representative, Where 
certain property was attached in p3(e9Utiou of a decree pass'ed upon a bond agaiust 
the legal r^reseutatives ot tho obligor, and the Judgment-debtors objected to the . 
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attachment oa the ground that the property was not pact of the obligor’s estate 
® amfl liable to bo taken in execution of the decree, but was property which they 
could claim in their own right,— that the matter in dispute was one between 
the parties to tbe^u^t in which the dccroo was passed, and relating to the execu- 
tion, discharge or* satisfaction of the decree within the meaning of s. 241 of the 
. Civil procedure Code, and was therefore to be determined in the execution 
• department and not by regular suit. Cliowdry Waked Ah v. Miissamut Juinaee, 
Shankar Dial v. Amir iJaidar, and Nath Mai Dan v. Tajarnmiil Htisain referred 
to. Per jMahmoOD, J.-s—That the turning-point upon which the application of 
the rul« contained in s. 244 uf the Civil Procedure Code barring adjudication in a 
regular suit depends, is whether the judgment-debtor in raising objections to 
execution of dccrco against any -property, pleads what may analogically bo called 
a jiiis ter hit oroa right which, although he rcprc.sciits it, belongs to a title totally 
separate from that which he personally holds in such property. Kanai hall 
Khan v. Sashi hhiison Biswas dissented from. 

,, Ram Ghulam u. Ha/auu Kijab ... ... ... ... vii 547 

s. 244 (c) See CONTRACT. 

,, s. 244 (c). Execution of decree — Civil Procedure Code, ss. 243, 545 — Order in 
stay of execution a matter “ relating to execution ” of decree — Order appealable — 

Order lestoring judqment-debiot to possession after execution — Order illegal. The 
provisions of s. 244 of the Civil Procedure Code govern equally the procedure of 
the Court which passed the decree when executing such decree and the Court to 
which the decree is sent for execution. Cooke v. Hiseeba Bechec referred to. All 
orders staying execution of decrees, whether passed by the Court which passed 
the decree, or by the Court to which it i.s sent for execution, are “ questioiih 
arising between the jiarties to the suit in which the decree was passed, and rela- 
ting to the execution ” thereof within the meaning of s. 244 (c) of the Civil 
Procedure Code, and, as such, appealable, irrespective of the provisions ofs. 58B. 
Kristomohiny Dossee v. Bama Churn Nag Chozodry and Luchmeeput Singh v. 

Sita Nath Doss followed. The widest meaning should bo attached to cl. (c) of 
s, 244 of the Civil Procedure Code, so as to enable the Court of First Instance 
and the Court of appeal to adjudicate upon all kinds of questionsarising betw'ceii 
the parties to a decree and relating to its execution. There is no provision in 
the law which empowers the Court passing a decree to set aside the proceedings 
under which the decree-holder has already been placed in possession in execution 
of his decree. The provisions of s. 213 of the Civil Procedure Code have no 
reference to a case in which execution has already been carried out, and the 
decTco-holder placed in possession of the property decreed to him. 

GHAZiDiN u. Fakir Bakhsh ... ... ... ... vii 73 

SB. 244, 278, 283, 311. See SALE IN EXECUTION OK DECREE, 
s. 251. See ACT XLV OF 1860, S. 353. 

s, 253, Execution of decree against suretij. See EXECUTION OF DECREE 24 
s. 268. See CONTRACT : EXECUTION OF DECREE 7 AND 12. 

8. 266. Secs. 244. 

s. 278. See ACT XV OF 1877, BCU, 11, Nu. 17^ (4). 
s. 274. Sec Execution of decree 5 and lu. 
s. 276, See EXECUTION OF DECREE 15. 
s. 278. Sec ^EXECUTION OF DECREE 5 AND 21 . 

SS. 278-283. See S. 244. 

‘ • B. 283. See SUIT 3. 

6. 290. See EXECUTION OF DECREE 23. 

S. 295. See EXECUTION OF DECREE 15. 

8. 296. Execution of decree — Attachment of property — Payment into Court of money 
due under decree — Assets realis'd by sale or othcru ise. G and C held decrees 
against* B and took out execution of them, and tbe judgment-clebtor’s propeitv 
was attached, but no sale took plicc. The judgmont-dobtor paid into Court the 
^ifm of Rs. 1,200 on account of G’.-^ decree, field that G was entitled to the sum 
, of Rs. 1,200 paid into Court by tlic judgment-debtor, and could not be regarded 
• as assets realized by sale or otherwise in execution of a decree, so as to be ratoably 
divisible between the decree-holders under s. 296 of the Civil Procedure Code, 
inasmuch as it could not be said that there was a realization from tbe property of 
the judgment-debtor. 

GOPAL 5aI l>. OHUNNI LAL ... ... ... ... Vlll $7 

s. 295. Suit for refund of proceeds of exeeuiion-aale^Small Cause Court suit-^ ^ 

. Mortgagee-First and second mortgagees — Act 111 of 1877, 5, 50. 8 and D held 

mortgage bonde exbeuted in their favour by the same person. S’s bond was 
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dated iSho 16th Jun^i 1882, and was registered, the registration being compulsory.. 

L’s bohd was of prior date, the 30th December 1880, and was not registered,^*' ^ 
the registration being optional. Both instituted suits on their bonds against the o 
obligor and obtained decrees for sale of the property, the decree# being passed on 
the same day. The property was attached in execution of both decrees on the 14th 
August 1883. The sale-proceeds were divided by the Court exoouting the de^es f , 
equally between the parties by an order dated the Ist May 1883, notwithstaoding 
that S claimed the whole on the ground that he was an incumbrancer under a 
decree passed on a registered instrument, and thoroforcTentitled to priority. 8, * 

being dissatisfied with this order, brought a suit to recover from L the moie<>y of 
the sale-proceeds paid to him. Held that the suit being one to compel the 
defendant to refund assets of an exccutiou^salo which he was not entitled to 
receive, and to set aside the order of the Court executing the decree, which direct- 
ed the payment of the assets to him, was expressly allowed to be brought under 
the provisions of the penultimate paragraph of s, 396 of the Civil Procedure Code, 
and could not be regarded as a suit of the nature cognizable in a Court of Small ^ 
Causes. Held also that the registered bond of the plaintii! took e0ect as regards 
the property comprised in it against the defendant's unregistered bond under 
5. 50 of the Registration Act (III of 1877), which gave priority to the incumbrance * 
created by the former bond over the incumbrance created by the latter, and this 
priority was not efioctod by the subsequent decrees obtained on the bonds, which 
only gave effect to the rej^pective rights under the bonds. The meaning of s. 295 
of the Civil Procedure Code is that when immoveable property is sold in 
execution of decrees ordering its sale for the discharge of inoumbrances, the 
sale-proceeds arc to be applied in satisfaction of incumbrances according to their 
priority. 

SHAHI RAM i;. SHIB LAL ... ... ... ... ... VIl 378 

8. 311. See EXECUTION OF DECHEE 23. 

88. 311, 312. See EXECUTION OF DECREE 17, 21 AND 22. 

88. 311, 312. Execution of decree-— 'Sale in execution— Order disallotoing objections x 
to sale — Order confirming sale— Appeal — Civil Procedure Code^ ss, 313, 314, 688 
(16), Pei PKTHERAM, 0. J. , and OCDFIBDD, BuODHUBST, and DUTHOIT, JJ.— 

An order passed under the first clause of s. 312 of the Civil Procedure Code, after 
an objection made under the provisions of s, 311 has boon disallowed, is appeal- 
able under art. (16) of s. 588. Per MAHMOOD, J. — An application made under 
8. 311 can be disposed of only undor s, 312, and if the Court rejects the objection 
to the sale, the order must be regarded as an order '' refusing to set aside a sale 
of immoveable property ” under the 1st paragraph of s. 312, and therefore 
appealable as falling under the purview of art. (16) of s. 588. Lahnan v. Rassii 
Lai and Rajan Kuar v. Lalta Prasad dissented from by MAHMOOD, 3. 

TOTA Ram V. KUUB CHAND ... ... ... ... VIT 253 

S8. 313, 3M. See CiVir# PROCEDURE CODE, 88. 311, 312. 
s. 316. See 8. 244. 

s. 320. See EXECUTION OF DECREE 6, 

s. 320. Bulea prescribed by Local Government— Notification No. 671 of 1880, dated 
the SOth August 1880 — AncestraV* property — Alluvial land — Ancestral^' 

riparian property Alluvial land held on same title as riparian land^ Held 

that the ownerahip of alluvial land which had accreted to a riparian village must 
rest upon the same title as that upon which the original village was held, and that 
as the riparian village was ancestral, the accreted property must be ancestral also, 

RAM Prasad Rai v. Radha Prasad Singh ... ... ... vil 403 

88. 322B, 322D. Dispute as to extent of judgment-debtor' s liability to claim — 

Appeal from order disposing of dispute — Nature of appeal — Act VII of 1870, sell. II, 

No. 11. An appeal from the decision of a dispute under s. 322B of the Civil 
Procedure Code falls directly within the exception of art. 11, sch, II, of the CoiiK 
Fees Act (VII of 1870), and the memorandum of appeal should therefore bo, 
presented as for a decree in a suit upon an ad valorem stamp. Srinivasa « 
Ayyangar v. Pria Tamb^Nayahar disjsented from. * 

AHMAD khan V. MADHO DAB ... ... ... ... • VH ^6 

8. 351 (a). Insolvent fudgment-debtor— Accidental false statement in apportion. 

Before rejecting an application by a judgment-debtor for a declaration of insol- 
vency with reference to the ptovieions of s. 361 (a) of the Civil Procedure Code, 
it IS necessary that the Court should be satisded that the appneant 1ms wilfully • 
made false statements : unintentional inaccuracies are not suf&oient grounds 
for rejectibn. 

ICahiM Baeesh t;. Hisri LAh ... ... Vm Ml 
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9. 35JL (6). Insolvent judgnient^ebtor — Property ** — Fra^Mulent intent, Scsction 361 
((^jTof the Civil Procedure Code contemplates a oa»e of active concealment, transfer, 
or removal of substantive property since the institution of the suit in which was 
passed the decree in execution of which the judgment-debtor was arrested or 
imprisoned, with intent to deprive the creditor or creditors of available assets for 
division ; and it does not cover an omission by the judgment-debtor, in his appli- 
' cation for a declaration of insolvency, of a statement as to his right to demand 
partition of ancestral estate in which he is a sharer, especially where there is no 
evidence of any intent to defraud. 

8ukri^ Narain IjAL Raghunath Bahai ... ... ... VII 446 

s. 368. See APPEAL 2. 

8. 373. See SUIT 4. ' 

s. 374. See ACT XV OF 1877. SCH. II. NO. 179 (4). 

8. 381. Civil Procedure Code, a. 2 — Appeal, The delinition of “ decree” in s. 2 of 
the Civil Procedure Code means that where the proceeding nf the Court finally 
^ disposes of the suit, so long as it remains upon the record, it is a “decree.” 

, Held by the Pull Bench that an order passed under s. 381 of the Civil Procedure 
Code, dismissing a suit for failure by the plaintiff to furnish security for costs as 
ordered, was the decree in the suit, and appealable as such, and consequently 
was not open to revision by the High Court under s. 622 of the Code. 

WiLLiAMtt V. Brown ... ... ... ... ... viir 108 


8. 407 (c). iSwif in formA pauperis — Rejection of application — “ Right to sue'* — 
Limitation. Where an application for leave to sue as a pauper was rejected with 
reference to s. 407 (c) of the Civil Procedure Code on the ground that the claim 
was barred by limitation, and thorefore the applicant had no right to sue, — held 
by the Pull Bench that the Court had acted within its powers, and that its juris- 
diction not having been exercised illegally or with material irregularity, the High 
Court had no power of interference in revision under s. C22of the Civil Procedure 
Code. Amir Hassan Khan v. Rheo Baksk Si^igh referred to. The terms of s. 407 
(c) of the Code must not be read as limiting the Court’s discretion to merely 
ascertaining whether the “ right to sue ” arose within its jurisdiction, but have a 
more extended meaning, namely, that an applicant must make out that bo has a 
good 8Ub.si8tiDg cause of action, capable of enforcement in Court, and calling for 
an answer, and not barred by the law ol limitation or any other law. Per 
Mahmood, J. — The word “case” as used in s. 622 of the Civil Procedure Code 
should be understood in its broadest and most ordinary sense, including all 
adjudications which might constitute the subject of appeal or revision, subject to 
the rules governing the exercise of the appellate and revisional jurisdictions 
respectively ; and it comprehends adjudications under s. 407, which fall under 
the same general category of adjudications as the rejection of an ordinary plaint 
under a. 53 or a. 54. Phul Singh v. Jagan Nath, Bhulneskri Dat v Bidiadhts, 
and Sital Sahu v. Bachu Ram referred to. Alfio per Mahmood, J. — The provi- 
sions of s. 407 must be interpreted strictly, inasmuch as they operate in derogation 
of the right possessed by every litigant to seek the aid of the Courts of Justice ; 
and an exercise of jurisdiction under that section, when such exercise of jurisdic- 
tion is open to the objection of illegality or materia] irregularity, would form a 
proper subject of revision by the Ifigh Court. Har Prasad v, Jafar Alt and 
Koka Banganayaka Ammal v. Koka Venkatachellapati Nayudu referred to. 

Chattar’pal SINGH V. raja Ram ... ... ... ... VII 661 

». 443. See MAJORITY 2. 

•B* 492, 494. Temporary injunction — Stay of sale in emeution of decree — Practice — 

Notice to opposite party. Where a Court made an order granting a temporary 
injunction under s. 492 of the Civil Procedure Code, without directing notice of 
the application for injunction to be issued to the other side, and its order directing 
bcay *ot sale of property in execution was passed ex parte, without the other side 
obeing given an opportunity to show cause, held that the order was irregular. 

' Where ancestral property was attached in execution of a decree, and a son of the 
judgment-debtor instituted a suit to establish his right to the property and made 
an application for a temporary injunction directing stay of sale pending the 
decision of the suit, held that inasmuch as what was advertised to be sold was the 
rights* and interests of the plaintiff’s father in the property, and it could not be 
said that the property was being “ Wrongfully sold in execution of a decree ” and 

• the aps»lioation on the lace of it disclosed no sufficient ground to warrant an order 
under s. 492 of the Civil Procedure Code being made as prayed, the temporary 
injunction ought not to have been granted. 

AMOtiAK Ram V, Sahi^ SINGB - VII 660 
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8. 508. See ARHITRATION 6. 

s. 508. See S. 621 ; ARBITRATIO^ 1, • 

99 . 609; 511. See arbitration 1. . 

9 . 610. See ARBITRATION 3 AND 4. . * 

9. 514. See S. 521. 

9. 618, Civil 'Procedure Code, s. 522 — A^^peal. See ARBITRATION 2. *- 

9 . 621. Arbitration — Making award after the time allowed by Court. Under 8. 621 
of the Civil Procedure Code, the rule that no award sbal) be valid unless “ made’* 
within the period fixed by the Court, is equivalent to a rule that the award must 
be “ delivered ” within that period. Upon a reference to the arbitration of inree 
persons, the Court ordered that the award made bv them should bo filed on the 19th 
September 1885. The award was not filed on tdint date, but was signed by two of 
the arbitrators on that date, and by the third arbitrator on the 20th'* September, 
on which day it was filed. Tt had been agreed that I he op'inion of the majority 
should carry the decision. Held that the award was not “ made within the period 
fixed by the Court” within the moaning of s. 521 of the Civil Piocedure Code. ‘ 

BEHARi Dab i». KhaliAn Das ... ... ... ... viii 543 

B. 621. ArbiHatton — Making aivard after thetime allowed by Court — Orde? fixing time, 
or enlarging time fixed, for the delivery of awaid requisite — CivV Procedure Code, 
ss. 608, 514, 522 — Decree in accordance with award— Appeal — Objection to validity 
of award taken for the first time in appeal. The law contained in ss. 608 and 514 
of the Civil Procedure Code requires that there shall bo an express order of the 
Court fixing the time for delivery of the award or for extending or enlarging such 
time ; and the more fact that the Court has passed a decree in accordance with the 
award cannot be taken as affording a presumption that an extension of time was 
given. An award which is invalid under s. 521 of the Civil Procedure Code, 
because nob made within the periol allowed by the Court, is not an award upon 
which the Court can make a decree, and a decree passed in accordance with such 
an award is not a decree in aooordaiico with an award from which no appeal lies 
with reference to the ruling of the Full Bench in Lachuian Das v. Brijpal. 

Where objection to the validity of the award on the ground that it was made 
beyond the time allowed was not taken by the defendant in the first Court, held 
that he was not thereby estopped from raising the objection for the fir.st time in 
appeal, inasmuch as it ivas not shown that in the first Court ho was aware of the 
defect, or had done anything to imply consent to extension of the time. 

Chuha Mal t?. Hari Ram... ... ... ... VITI 548 

s. 522. Appeal. See ARBITRATION 2. 

9 . 622. Decree in accordance with award — Apjwal. See H. 521. 
s. 523. See ARBITRATION 1, 

S 9 . 526, 526. Filing award in ('om t — Pm bin ship — Agreement to refer disputes to 
arbitration. The three partu to a deed of partnership agreed that in case of 
any di.spute or difference, the matter should be referred to the arbitration of 
persons chosen by each party to .such dispute, and that in case any such party 
should refuse or fail to noniinate an arbitrator, then the arbitrator named by 
the other party should nominate another arbitrator, and the two should nominate 
a third person as umpire. Certain differences having arisen among the three 
partners, two of them called upon the executors of the third to nominf^te an 
arbitrator under the terms of the deed, but they refused to do so. The first 
mentioned partners then nominated an arbitrator, who in his turn nominated 
another, and these having appointed an umpire, made an award. One of the 
partners at whose intance the matter in dispute had been referred to arbitration 
presented an application under s. 526 of the Civil Procedure Code praying that 
the award might bo filed in Court. This application was opposed by the execu- 
tors of the third partner, who appeared and lodged verified petitions disclosingv 
grounds of objection within the meaning of s. 620 or s, 621 of the Code. *PlcA(i 
that the word ” parties ” as used in s. 525 should not be confined to persons who • 
are aotually before the arbitratois ; that if persons by an agreement have under- * 
taken between themselves Uhat, in the event of a certain state of things happening, ^ 
a particular procedure shall be followed which, under one state of circumstaneJes, 
may be adopted in invitum, they should, for the purposes of s. 525, be regarded as 
parties to that arbitration ; and that there was sufficient reason to show that the 
defendants in the present ease were 2 iri?na facie bound by the arbitration, so as 
to bring them within the terms of s. 525 as parties thereto, who should be called 
on to show cause why the award should not be filed. Willcoxv. Storkey and Be 
Newton and Hetherington referred to. Held also that ss. 626 and 526 of the 
read together, mean that the party coming forward to oppose the filing 0 $. 
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, the award /must yhow cause, tliat is, must establish by argument, or proof, or 
""both, reasonable grounds to warrant the Court iu arriving iit the eonclueion that 
the award is open to any of the objeclions mentioned in s. 5il0 or s. 6S21, and it 
is not sufficient, •> when it is sought to make the award a rule of Court, for the 
defeated party to come and merely say upon a verified petition that this or that 
ground referred to in ss. 5‘20 and 521 existed against the filing. Sree Bam 
Chowdliry v. Denobundhoo Chowdhry and Tchanioyee Chowdhranee v. Prosunfw 
Nath ChoiL'dhry dissented from. JJutto Singh, v. Dosad Bahadur Singh, Dandehar 
V. Dandekars and CliMrdhiy Murtaza JJossein v. Bech-un-nissn referred to. 
JONiflS LEDrr\RD ... ... .. ... ... vin 

s. 630. See MOSQUE . SUEP J. 
s, 540. See Kx I'ARTE DeuuFe'I. 
ss. 540, 561, 5'J>4. See APi’I^lAE M. 

ss. 640, 588 (8). See C'lVll. DhOC'EDUUE CODE, SS. 6,6, 103, 107. 
s. 545. See S. 244 (c). 

ss. 545, 540. F-.vecution of deo ee ngainsi surety. See KXECUI'TON Ol' lira iDOE 21. 
Si. 549. See PRAtyncE 3. 

s. 649. An appeal, although it may have b^'oii ri'jeeted by the Kppelbite Court, 
under s. 649 of the Code of Civil ibooeduro, upon failure by the, appellant io 
furnish security demanded under that section, may be restored, on sufFicient 
grounds, at the Courtbs discretion. The High Court having apparfuitly treated 
an appeal as though, after rejection of it under the above section, a petition 
tendering security to the amount demanded, and asking restoration of the appeal, 
was not entcrtainablo and could not be considered, held hy the Judicial Commit- 
tee that restoration was within the Court’s discretion and that there wore 
grounds for it, upon the appidlant’s giving approved seeurity within sneh time 
as the Couit might fix. 

BAIiWANT Singh r. DAULAT STNGH ... ... ... ... VIIl 

s. 549. Section 549 of the Civil Procedure Code was never intended b> the Legis- 
^ latnre to derogate from the right of appeal given b> the law toeveiy person who is 
dcleated in a suit in the Court of First Instance, and an application should not 
be granted under that section of which the onlv ground is a statement that the 
appellant is not pecuniarily in a position to pay the costs of this appeal, if it 
should be clismissod. Maneckji himji Moncherji v. 6'oo/6rti followed. Hos^i w 
Jaqnes, Se^Jiayyangnr v. Jainnlavadin, and Jogendjo l>eh Jioykut v. Funindro 
Deb Royknt referred to. 

LAIvHMI CHAND r. G ATTO BAl ’ ... ... ... ... Vll 

ss. 550, 558. Non-attendance of api>ellant ai hearing o/ aitpeal — DisviisBol of 
appeal on the merits — Applicaiion for re-admission. In an appeal before an 
appellate Court, the appollaiit did not attend jn per.^on or by pleader, and tin; 
Court instead of dismissing the appeal tor default, tried and di.sini.ssed it upon 
the merits. Subsequently, the appellant applied to the Court, under s. 568 of 
the Civil Procedure Code, to ro-admit ibc appeal, explaining her ab.seiice when 
the appeal was called on lor hearing. The Court rejected the application, on 
the ground that the appeal had been decided on the merits and reasons had 
boon recorded for its dismissal which there were no apparent grounds for setting 
aside, fiield that the Court should have dismissed the appeal for default, and it 
was illegal to try it on the merits, and the judgment was con.sequcntly a nullity , 
the existence of which was no bar to the ro-admission of the appeal. 

ZAINAB BEGAM l’. MANAAVAR HrSAIN KH\N ... ... ... vril 

s. 660. See EX PARTE DECREE 1. 

s. 561. Objections by respondent — Withdrawal of appeal. Wlu^ro an appeal was 
dismissed upon the application of the appellant himself made before the hearing 
-T/held that tho respondents, who had filed objections to the decree of the Court 
of First Instance under s, 661 of the Civil Procedure Code, had no claim to have 
^,lfheir objections heard, notwithstanding the dismissal of the appeal. Conmar 
Piiresh Narain Boy v. Watson and Bo. and Dhondi Jaynnnath The Collector 
of Salt Revenue referred to. 

Maktab BEG z?. Hasan ALT ... ... ... ... VI LI 

6s. 562, 564. See PjlE-EMPTION 15. 
ss. 662, 664, 666, See REMAND. 

8. ,662 ; 6^, 566. See BfiS JUDICATA. 

88. 566, 666 ; 668. Bee APPEAL 5. 
s. 678. See JURISDICTION 6. 

8. 57§. Act I of 1877, fi. 42. Bee HINDU Law 2. 
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8. j!82. Soe APPBAL 2 AND 4 : SUIT 4. 

S. fiSS. See OIVID PROCBD0BE CODE, S. 244. 

a. 583. Eicecution of decree — Decree enforcing the right of pre-emption — Non-pay- 
ment of purchase -money decreed by appellate Court — JRestitutior^ of purchase- 
money paid under lower Court* s decree — Application for restitution — Revival of 
application* A decree for pre-emption was passed conditionally upon payment 
by the decree-holder of Rs, 1,139, and in July 1880, the plaintiff paid this 
amount into Court, and it was drawn out by the defendant in August 1881. 
Meanwhile, in July 1881, the High Court in seedtad appeal Vaised the amount 
to be paid by the plaintiff to Rs. 2,400, but the plaintiff allowed the time limited 
for payment of the excess difference to elapse without paying it and the decree 
for pre-emption thereupon became dead. In 1883, the plaintiff applied in 
the execution department for the refund of the deposit which had behn drawn 
and retained by the defendant. This application was granted, and the defen- 
dant ordered to refund, and this order was confirmed on appeal in January 
1886, and by the High Court m second appeal in May 1885. Meanwhile 
the first Court had suspended execution of the order pending the result of the 
appeal, and in December 1884 removed the application temporarily from the 
pending” list. In February 1885, the plaintiff applied for restitution of the 
amount deposited, asking for attachment and sale of property belonging to the 
defendant. This applicatmn was dismissed as barred by limitation. JIM that 
this application was only a revival of the application of May 1883, which was 
within time. Held also that the plaintiff was, in the sense of s. 588 of the Civil 
Procedure Code, ” a party entitled to a benefit by way of restitution under the 
decree” of the High Court of July 1881 ; that it was a necessary incident of that 
decree that he was entitled to restitution of the sum which he had paid as the 
sufficient price under the decree of the Lower Appellate Court ; that he was 
‘ competent under s, 583 to move the local Court to execute the appellate decree in 
this respect in his favour ” according to the rules prescribed for the execution of 
decrcc^^in suits that he did this in May 1883, by an application made according 
to law lu the proper Court in the sense of art. 179 of the Limitation Act ; and 
that his present application tc the same effect being within three years from that 
applicati(«u was within time. 

Nand RAM V. SITA Ram ... ... ... ... VIII 64fi 

a. 583. Reversal of decree — Repayment of money leahzed — Restitution — Interest — 
Question for Court executing decree — Fresh suit — Civil Procedure Code, s. 244. 

In a suit for redemption of a mortgage, a decree was passed for possession by 
redemption, on the plaintiff paying the sum of Rs. 43,625-7-0, the amount of 
the mortgage-debt. Prior to the institution of the suit, the defendant had 
taken proceedings in the Judge’s Court to foreclose the mortgage, and the plain- 
tiff paid the above-mentioned sum into that Court for the defendant, who took 
it, The phiintifl appealed to the High Court from the decree directing him to 
pay Rs. 43,625-7-0 as the mortgage-debt, and obtained a decree by which the 
decree of the first Court was modified, and the amount payable on redemption 
was reduced to Rs. 22,155. The plaintiff then took out execution of the decree 
to recover from the defendant the difference between the twosums with interest. 

Held that the efiect of the Appellate Court’s decree was to direct restitution of 
any sum paid under the first Court's decree which was disallowed by the Appel- 
late Court’s decree, and that the question was clearly one for determination by 
the Court executing the decree and not by separate suit, being expressly provided 
for by s. 683 of the Civil Procedure Code. Held also that the decree-holder was 
entitled to restitution of the amount with interest. Roger v. The Ccmiptoir 
d* Escovipte de Paris referred to. Ram Ohulam v. IXoarha Rai distinguish^ by 
MAHMOOD, J. 

JASWANT SINGH V* DIP SINGH ... ... ... ... VIL 482 

s. 584. See COURT-FKEB 1 : EX PARTE DECREE 1 : REMAND, 
s. 584. Second appeal — Grounds impugning findings of fact. Held by the Pull 
Bench (Pethebam, C.J.,* dissenting) that, under s* 684 (c) of the Civil Frooe- 
dure Code, jit is competent for the High Court to entertain pleas in secend 
appeals which impeach the findings of fact recorded by the Lower Appellate Court, 

^ on the ground that such findings are conjectural, that they ignoi;^ the evidSnoe, 
and that the Court has given no reasons for the conclusions at which it arrived. 

Where a Lower Appellate Court has drawn strained or unreasonable conclusions 
fropa the deuce, or has discredited or disbelieved witnesses or documentary . 
proof upon caj.ricious or unsustainable grounds, or has stated no intelligible 
reasons for arriving at its findingi? of faot^ the Court may take notice of aH 
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* uuch jua60\srs in stioond appeal. Futtehma Begam v. Mohaimd Ausur, Assanullah v. 

. Hafit Mahomed AH and Lai Mahomed Bepari v. Slvoila Beioa referred to. 
Per P£THEBAM, C. J. — The High Court ia not at liberty in second appeal to look 
into the evidcfuce in the cause for the purpose of ascortaining whether the lower 
Courts have f6und the faots correctly, inasmuch as no question of fact is inoluded 
• in 4the grounds of appeal allowed by a. 684 of the Civil Procedure Code, and it 
^ would seem that the intention of the Legislature was that in small causes the 
findings of the lower Cojarta on questions of fact should be absolutely final. By 
‘"Specified law in cl? (a) of n. 684 is meant the statute law, and by “ usage 
having the force of law” the common or customary law of the country or 
community, and the clause is>confined to cases in which the Lower Appellate Courts 
have cither misconstrued a statute or written document, or have come to a wrong 
conclusion'as to what is the customary law of the country or community with 
reference to quastitpns at issue bctwccii the parties. Clause (6) can only refer 
to mistakes iu law, and does not extend the operation of cl. (a). The term 
M “ procedure” in ol. (c) moans the practice followed by the Courts in the trial of 
oases, and cannot be construed as including the mental process by which a 
Court comes to a conclusion upon a question of fact. Per MaHMOOD, J. — Thai 
the Legislature, by framing s. 674 of the Civil Procedure Code, intended to 
guard against such failure of justice as might arise from the defective or arbi- 
trary exercise of the extensive powers possessed by the Court of first appeal in 
cases which, with reference to their nature, would bo proper subjects of second 
appeal ; and a judgment of a Court of first apiieal which falls short of due com- 
pliance with the various clauses of s. 674, is essoutially defective, and may properly 
be made the subject of complaint iu second appeal under s. 681 Uamnarain v. 
Bhaivanidin^ and SJieoambar Singh v, Lallu SUigh referred to. The word 
“procedure” in cJ. (c) of s. 584 must bo understood iu its most generic sense, 
including all the rules contained iu the Civil Procedure Code, or any other law, 
regulating the investigation of ea^es by the Civil Courts. When the Court of 
firsts appeal, after having entered into the merits of the case, has considered the 
* evidence and adjudicated upon the merits in the manner required by s. 574, the 
more circumstance that tbo conclusions at which the Court has arrived are 
erroneous or opposed to tbo weight of evidence, will not justify interference in 
second appeal, even though such conclusions proceeded upon an impropei' 
conception of the exact ofiect and bearing of the case upon the merits. On the 
other hand, when the Court of first appeal, while ad^judieating with due compliance 
with the provisions of s. 674, arrives at conclusions upon the merits ignoring 
any steps essential for justifying those conclusions, or whore such conclu.sioiis 
are based upon evidence inadmissible by law, or proceed upon an erroneous vie\V 
of the legal effect of any material part of the evidence, or aie arrived at under a 
misconception either of the rules of evidence or of any other law, such conclu- 
sions, though they purport to be distinct findingb of fact, would lay the 
judgment of the Lower Appellate Court open to second appeal under cl. (c) of 
s. 584, so long as the error vvas substantial enough to have possibly aifoclcd the 
justice of the case upon the merits. 




NIVATH SlNaH n. BHIKKI SiNGU ... ... ... ... VIl G49 

s 588 (l6). Sec Civil Procbduke Code, ss. 3U, 312. 
s. 686 (28j. See Remano : RES JUDICATA. 

8, 590. See REMAND. 

8.610. Privy Council decree — Execution for coats — Rate of exchange — Meaning of 
for the time being/* Under the last paragraph of s. 610 of the Civil Procedure 
Code, the amount payable must be estimated at the rate of exchange “ for 
the time being fixed by the Secretary of State for India in Council,” and the 
j^ords “for the time being” mean the year in which the amount is realujed or 
*^paiH *or execution taken out, and not the year in which the decree was passed. 

• The decree-holders, under a decree passed by Her Majesty in Council, having 
• taken out execution for a sum of £119^1 under s. 010 of the Civil Procedure Code 
— held that, the rate 6i exchange being fitted yearly by the Secretary of State for 
India in Council, the rate of exchange on the date of the application for execution 
was^he proper rate of exchange the deerea-holders were entitled to. 

Pabam SUKfeV. Ram Dayal ... ... ... vill *660 

. e.617j» JHgh Courii Reference io --Final decree or order, A Miuisif, being c»f 
^ opinion that he had no jurisdiction to entertain a particular suit, made an order 
returning the plaint t6x presentation to the proper Court. *An appeal was 
preferred ‘loinder s. • 68$^of the Civil Procedure Code to the District Judge, who, 
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Clifil Procedure Code— 

entertaining doubtii upon the question of jurisdiction, referred the matter to the <*7, 
High Court, under s. 617. Held that, iiiasmueb as the order of thoMunsif was 
not a final decree in the suit, and anv order of the Judge in appeal disposing oi 
the plea of jurisdiction would not amount to a “ final’" decree wiUhija theiueau- 
ing of s. 617 of the Civil Procedure Code, the High Court had not jurisdiction to 
entertain the reference. • * 

RAMPHUL DUKGA ... ... ... ... VII 815 


s. 6'22. See APPEAJ. 4 ; CIVIE PKOCEDUKE CODE, S. 206 . * RXECUTION OK 

Decree 6 : High court’s Powers ok Revision l. 


s. 622. High CourV n powbt s of revision, lii a suit to enforce the right of pre- 
emption in respect of a usufructuary inortgigd* of immoveable property, the 
plaintiffs alleged that the considcratiou-mouey was lc.ss than .that stated in the 
mortgage-deed. The Court of First Instance gave the plaintiffs a decree for posses- 
sion of the property, on payment of .in aniouiiL less than that mentioned in the 
deed, and this decree was affirmed on appeal. The mortgagees appealed to the 
High Court on the following grounds. — “ (i) Because it was for the respondents 
to prove that any portion of the consideration was not paid, (ii) Bocause the 
lower Court has not considered the evidence of the appellants, (iii) Because the 
finding of the lower Court is based on conjecture.” Held, on the question whether 
on such grounds, not being grounds on which a second appeal is allowed by Ch. 12 
of the Civil Procedure Code, the appeal should not proceed rather under Ch. 46, 
s. 622 of that Code, that the appeal should not proceed under s. 622 of the Civil 
Procedure Code, in eousequoiiee of the decision of the Privy Council in Avnr 
iiassan Khan v. Sheo Baksh Singh that only questions relating to the jurisdiction 
of the Court could be entertained under that section. 

MagNI H.Ul V. JTV\ A LAL ... ... ... ... ... VII 336 


s, G22 . High Cow i's poicei s of revision — ‘ ‘ J ui isdiction'" — ''Illegality '' — ‘ ‘ Material 
irregularity " A suit was instituted in th(3 Court of a Munsif to recover from the 
defendants a sum of Us. ID, being the amount duo under a bond and which the 
plaintiff alleged had been recovered on her account by one of the defendants from 
the obligor. The Huiisif, being of opunon that the deterniin.itioii of the plaintiff’s 
right to the bond involved the question of her heirship to the estate of a cettaiu 
deceased person, and that consequently the case before him raised a question 
affecting the title to property exceeding Rs. 1,000 in valup>, held that he had no 
jurisdiction to entertain the suit, and accordingly returned the plaint for present- 
ation to the proper Court under s. 57 of the Civil Prc»ccdurc Code. Held, by the 
Full Bench that the Munsif had acted upon an erroneous view, as the only subject' 
matter of the suit was the Rs. I'J ; that he had consequently failed to exercise 
a jurisdiction vested in him, and the High Court was therefore competent to 
revise his order under s. 022 of the Civil Procedure Code. The result of J;/iir 
Iiassan v, Shco Baksh Singh and Magm liani v. Jiwa Lai is that the questions 
to which s. 622 of the Civil Procedure Code applies are questions of jurisdiction 
only. The meaning ol the decision of the Privy Council iii the former case is 
that, if the Court has jurisdiction to hear and determine n suit, it has jurisdiction 
to hoar and delormiue all questions which arise in it, either of fact or la\v,»and 
that the High Court has no jurisdiction under s. 622 to inquire into the currcciPness 
of its view of the law, or the souudnobs of its findings as to tacts ; but that, when 
no appeal is provided, its decision on questions of both kinds is final. Per 
STRAIGHI and TYRRELL, JJ. — Clauses {a) and (5) of s. 58 J , specifying the grounds 
on which a second appeal lies to the High Court, embody what s. 622 refers to in 
the word “ illegally ” ; that is to say, to cases where the Court below has, in the 
exercise of its jurisdiction, come to a decision which is contrary to some specified 
law or usage having the force of law, or failed to determine some material issue of ^ 
law or usage. Clause (e) of s. 584 indicates the meaning of the words “ m.atetiAl ' 

irregularity” in s. 622, i.c., some material irregularity in procedure, ” which may «; 

possibly have produced error or defect in the decision of the case upon the merits.” » 
Xlaulvi Mahaminad v. Syed^Husain referred to. 

BADAMl KUAR DlNU RAI ... ... ... ... Vltl 111 

B« 622. High Court's powers of revision — ^'Jurisdiction''^ — Limitatiqn, A Cohrt 
which admits an apphoation to set aside a decree ex parte after the 'true period of 
limilaticn has expired acts in the,«exercise of its jurisdiction iJleigally ahjd v^th 
material in^^gulamy within the meaning 622 of the Civil Pr.oj:edi|E^ Code, 

-and such action may therefore be msdo the subject of revision by the High„Gourt 
tinder that section, Amir Hdsan JSvmn v. Baksh and Magni Bam v. 
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Civil Kooedure CoA^— (concluded.) ’ ****** 

* M4HMOOD, J. Per MahmOOD, J.~The term 

07 ^^*^ as used by their Lordsships ot the Privy Council in Amir Hassan 
j» lUian V. oheo Bak&li Singh must be understood in its btoud legal sense signityiug 
the power ol administering justice accordiiYg to the means wTaieb the law has 
provided, and subject to the limitations imposed by the \aw upon the judicial 
o aalhorSty. 

Hab Prasad u. JAP^Aii Alj ... ... ... ... ... Vli 346 

s. 622. Hifjh Court's powers of revision — Meatitiig of “ jurisdiction^' ’-Amendment of 
decree-^Oivil Procedure Code, .s. 206 — Act XV of 3 877, salt. II, No. 178, lii execu- 
tion of a decree for partition of nnraoveable property passed in 1872, a dispute arose 
as to the execution in referonep te a portion of the property, and in 1881 it was 
finall) decided that the decree was detective in its description of the property, and 
thoretore incapable of execution In May 1885, on application by the decree-holder, 
the Court passed an order amending the decree, the amendment having reference 
to an arithmetical error. The judgment-debtor applied to the High Court for 
• revision of this order, on the grounds that the amendment of the decree was barred 
by limitation, and that the decree itself being barred by limitation and finally 
. pronounced bo be incapable of execution, the Court had acted beyond its jurisdiction 
in amending it. Held that the application for revision must be rejected. Per 
Oldfield, J., that the High Court had no power to entertain the application 
under s. 622 of the Civil rrocedurc Code, with reference to the decision of the Privy 
Council in Ayiii? Ilassan Khan v. Shco Baksh Singh and of the Full Bench in 
Badami Kuar v. Dinu liai, and further that upon the facts stated the Court ought 
not to interfere. Per MAIIMOOD. J., that the Court was not precluded from 
entertaining the application for revision under s. 622 of the Civil Procedure Code. 

Amii Ilassan Khan v. Shoo Baksk Singh, Badami Kuar v. Dinii Rai, liaghunath 
Das V. Raj Kumar, Surta v. Oanga, Mag^it Ham v. Jiiva Lai, Har Prasad v. Jafar 
AH referred to. Bhagioani Singh v. Jageskar Singhniid Abu Said Khan v. Hamid 
un-nissa dissented from. The moaning of the term “ jurisdiction” used in s. 622 
Ofcf the Civil Procedure Code must not be confined to the territorial or pecuniary 
limits of the powei's of a Court, or tf> the nature of the class to which the case 
belongs. It implies, in addition to (juestions of those kinds, the presence or 
absence of a pusiLive authority or power conferred by the law upon tribunals in 
cases which satisfy the other conditions referred to. In framing the SLction, the 
Legislature gave to the High Court power to interfere with the action of sub- 
ordinate tribunals in cases whore there is no remedy, cither by appeal or other- 
wise, and where those tribunals have cither exceeded or wrongly declined to 
exercise the authority, the power and the junfc.dietion which the law confers upon 
them, or, under the pretence of exercising such authority, power and jurisdiction, 
have acted against a positive prohibition of the law. Combe v Edwards and 
Creppsy. Durden referred to. Held also pet MAHMOOD, J., that in the present 
case the Court below had jurisdiction to entertain the application under 
8. 206 ot the Code ; that it did so entertain it ; and that in making the amendment 
its action could not be regarded as beyond the limits of its legal power and 
authority, so as to render it open to the objection ot the exercise of jurisdiction 
“ illegally or with material irregularity,” within the moaning of s. 622. Lucas v. 
Stephen, Oomanund Roy v. Maliarajak Suttish Chunder Roy, Kahoor Hossein 
V, Syedinfimd Qoluck Chunder Mussant v. Qanga Narain Mussant referred to. 

* Under a proper interpretation of the preamble and s. 4 of the Limitation Act 

(XV of 1877), the rule of limitation is confined to the litigants, and is inapplica- 
ble to acts which the Court may or ha.s to perform suo motu. Section 206 of the 
Civil Procedure Code empowers a Court of its own motion to amend its decree, 
and the mere fact that one of the parties ha.s made an application asking the 
Court to exercise that power will not render the action of the Court subject to 
the/ rule of limitation. Robots v. Harrison, Vithal Jannrdan v. Itokmi. and 
Kyiasa Cioundan v. Ramasami Ayyar referred to. 

piiAN Singh u. Babakt SiNUH ... ... ... ... vin 519 

« S. C47. See ACT XV OF 1877, sen. II, 179 (4). • 

%ch. IV, JTorm No. 113. See JURISDICTION 13. 

ich. IV, Form No. 141. See EXECUTION OF DECREE 15. 

Commitment — 

Se^CBIMl^AL FUOCEOCBF. CODE, S8. ^33, 186, 489. 

" Complaint 

|m Criminal Procedube Code, b. 193, 



Condition vettraining JLlionatlon — 

Tramfer of property — li^Witatice-yAct TV of 18Q‘2, si. ‘2, 10— 4ct VI o/^87l» s, o 

In a a nib lor possession of oerbain shares in certain villages, a compromise was 
efiecbed between the plaintiffs and B the defendant. The terms of the compromise ^ 
were embodied in a deed, the terms of which were (inter alia) as follows The 
said B will hold possession as a proprietor, generation by generation, without the 

power of transferring in any shape The following shares recorded in B's 

shall not be transferred or sold in auction in payment of any debt payable by the 
said B, and in the event of their being transferred or ^old, suoh transfer will be 
invalid, and the plaintiffs will then be entitled to set aside that transfer, and to 
obtain possession.’* B obtained possession of the shares allotted to him b^r the 
compromise. Subsequently certain creditors of H attached the shares referred to 
in the deed in execution of a decree obtained against the heirs of B tor money lent 
to B on a bond, which he had executed while in possession of the shares, and in 
which ho made a simple mortgage of them. The representatives of the plaintiffs 
in the suit in which the compromise was made objected to the attachment. Held 
by Oldfield, J., that the deed of compromise passed an absolute estate to B and 
his heirs to which the law annexed a power of transfer, and that, in reference to 
s. 10 of the Transfer of Property Act, the stipulation against alienation on B’s , 
part, or against sale by auction in execution of decrees against him, was void. 

Per MaHMOOD, J. — That the rule contained in s. IQ of the Transfer of Property 
Act was not binding upon the Court in this case, inasmuch as the question was 
one of succossion or inheritance, to be governed by s. 24 of tbo Bengal Civil Courts 
Act ; that it was for those objeoting to the attachment to show that, under the 
Hindu law, the rights of B in the property ceased to exist at his death, or that his 
estate devolved upon them free of his debts ; that* the Hindu law being silent on 
this subject, the principles of justice, equity, and good conscience must be applied, 
to which, so far as transfer was concerned, effect was given by s. 10 of the Trans- 
fer of Property Act ; that the regbrictious imposed by the deed of compromise upon 
B’s powers of alienating the absolute estate which it conferred upon him were 
opposed to the policy of the law and could not bo recognized ; and that B must be ^ 
held to have an absolute estate which would devolve upon his heirs and which 
could bo sold in execution of decrees for his debts. The Tafjore Case referred to. 
BHAIBO U. PARMESHHl DAYAL ... ... ... ... VII 616 

Conditional Decree— 

•' PinalUy” of. Soo PBE-KMPTION 2. 

Confession— 

Act I of 1872 (Evidence Act)^ ss. 26, 30. The word “ confession ” as used in the 
sections of the Evidence Act relating to confessions must not be construed as in- 
cluding a more inculpatory admission which falls short of being an admission of 

guilt. 

QDEEN-EMPRESS u. JAGRUr ... ... ... ... VII 646 

Consideration— 

Sec Contract : Fraudulent Transfer. 

Failure of. See VENDOR AND PURCHASER 2. 

Contract— 

See Debt ; Hajobity l and S. 

Consideration — Uncertified adjustment of decree— Civil Procedure Code, ss- 244 (c), 

258 — Act IX of 1872, ss. 2, 10, 23, 28. The consideration for a mortgage consisted 
partly of the amount of two decrees held by tho mortgagee against the mort- 
gagor. The mortgagao having sued to enfoice the mortgage, the mortgagor 
pleaded failure of consideration as a bar to the enforcement of tho mortgage. 

This plea was based on the allegation that tho mortgagee had not certified t& 
adjustment of the docrocfl as provided by s, 258 of the Civil Procedure Code, and^ 
they wore still in force under tho terms of that section. Per DOTHOXT, J., thaft*^* 
the failure of the mortg^ce to certify the adjustment of tho decrees did not 
constitute a failure of consideration, because he did nob covenant to certify ^uch * 
adjustment, and it was not, in fact, necessary for him to do so ; because he could • 
not se^k exeoution of the decrees on the ground that, though ^unsatisfied, they 
wore still in force under s. 258 of the Civil Procedure Code, v^hout becoming 
liable to penalties ; and beoauhe if the mortgagor considered the euterWg up of 
the adjustinent of the flecrees to be imperative^ he had his i^tnedf by a^|>^Ecatio)i 
to the Court in the te^s of 258^ Pe^ ^aHKOQD, J., that t& adjustment of 
a decree out of Oouirt, if never certified to the Court, is, under e. 266. ineffeotual . 
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Cootviot — (continued^ 

execution oi the decree is coucetned , that theice is nothiniL 

* U^‘ jhe Coutraot Act to mahe &uch an adjustment invalid as the considexation 

a agreement ; that an agreement founded on such oonsideration may be 

enforced without defeating the objects of s. 258 ; and that consequently there 
was, in respect of amount of the decrees, valid oousidern tion for the mortgage. 

^ Opnam^i Dasi v. Pran Kishori Dasi, Meer Mahomed Kasem Jowharry v. K}ietoo 

> Behee^^uni Khan y, Ktnmjo Behary Sein^ Davlaia v. Oanesh Skastri, Shadi 
V. Ganga Bahai, and Sita Ram v. Makipal followed, Patankar v. Devji and 
, Pandurang Ramchandrm Ckowghule v. Narayan dissented from. 

Bamgiiulam V, Janki RaI ... ... ... ... ... VIJ m 

Stiperseding decree. See EXECUTION OF DECREE 7. 

Co*8harers— * 

See Pre-emption 19 ANrt 20 . 

CMtS— 

See Declaratory Decree 1 : Execution of Decree 8 . 

, Security for. See PRACTICE, 3. 

Suit to recover, by 7vay of damages. See VENDOR AND PURCHASER 1. 

Coupt-fees— 

1 , Act VII of 1870, ss. 6, 12, 28 — Order requiring additional court-fee on claim, 
passed subsequent to decree — Decree prepared so as to give effect to subsequejii 
order — Civil Procedure Code, ss. 64, 56, 584. A Judge, after disposing of an 
appeal on the Ist March 1883, again took it up, and on the 21st March 1883, 
directed the appellant to pay additional court-fees on her memorandum of appeal. 

On the 2nd May 188B, the appellant paid the additional court-fees under protest, 
and a decree was then prepared, bearing date the 1st March 1863, but it referred 
to and carried into effect the subsequent order of the 21st March and the 2nd 

* May. Per MAHMOOD, J., that as soon as the Judge had passed the decree of the 
1st March 1683, he ceased to have any power over it, and was not competent to 
introduce new matters not dealt with by the judgment ; that the order of the 
2lst March and the deposit of the 2nd May, whether right or wrong, were not 
proceedings to which effect could be given in the antecedent decree of the 1st March 
1883 ; and that the decree was ultra vires to that extent, and was therefore liable 
to correction in second appeal under s. 584 of the Civil Procedure Code. The 
powers conferred by ss. 64 (o) and'(c) and 66, read with s. 682 of the Civil Pro- 
cedure Code, or by s. 12 of the Court Fees Act (VII of 1870) read with ol. (ii) 
of 8. 10, are intended to be exercised before the disposal of the case, and not after 
it has been decided finally so far as the Court is concerned. The powers conferred 
by 8. 28 of the Court Pees Act cannot be exercised by an order passed after the 
decision of the case to which the question of the payment of court-fees relates, 
and oven assuming that they can be so exercised, such an order, though it mny 
be subject to such rules as to appeal or revision as the law may provide, cannot be 
given effect to by making insertions in an antecedent decree. Per OLDFIELD, J. — 

That the Court bad power to make the order it did, inasmuch as the collection of 
court-fees was no part of a Judge*s functions in the trial of a suit which could be 
said to Isave ceased with its determination ; and the provisions of the Court-Foes 
Act fixed no time within which the presiding Judge could exercise his power of 
ordering documents to be stamped, and seemed, on the other band, to contemplate 
the exercise of that power at any time subsequent to the receipt, filing or use of 
a document, and to make the validity of the document and the proceedings relative 
thereto dependent qn the document being properly stamped. 

MAHADEI u. Ram KIBHEN Das ... ... ... ... Vll 528 

2. Suit for profits in respect of several years — Distinct causes of action — Distinct 
iMhjects — Act VII of 1870 (Court Fees Act), s. 17 — Civil Procedure Code, m. 43, 

• 44 , In an .appeal in a suit for recovery of profits under s. S3 (h) of the N.-W.I*, 

' , Rent Act, in respect of several years, the proper canrt-fee leviable on the 
memorandum of appeal is one calculated on the aggregate amount of the profits 
claimed* and not one calculated separately on the amount of profits claimed for 
each year. 

.MUHA^fMAD Malik Khan i>. Nibhat bibi ... ... ... Vli 761 

0«art of Wards— 

ACT KIX OF 1873, SB. 19«, 199. 
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PAG* 

Criminal Breaoh of Trust — ' 

Master and servant --Servant entrusted u'ith moneys for i>ayment to tradesman of 

account settled miili master for a specific su»t — Qratuiiy of ^?*ad€siiian to servant — '' 
Bight of master to benefit of gratuity— Act XLV of 1860, ss. 405, 409. Where a 
master entrusts his servant with money for the payment of an open account, i,e., 
an account of which the items have never been checked or settled, and the 
tradesman makes the servant a present, and the transaction amounts to a taxa- . 
tion of the bill and a reduction of the price by the servant, the latter obtains 
the reduction for his master’s benefit, the money in his hands always remains 
the master's property, and, if he appropriates it, he commits criminal breach of 
trust. But where the master himself has settled the account with the trades- 
man for a specific sum and sends the servant with the money, and the servant, 
after making the payinont, accepts a present from the tradesman, in that case 
the servant docs not commit criminal broach of trust, inasmuch as the money 
is given to him by a person whom he believes to have a ngh^ to give it, though 
it may be that, according to the strict equitable doctrines of the Court of 
Chancery, ho is bound to account to the master for the money. Hay's Case 
{In re Canadian Oil WorJes Coi-poratinn] reft-rrod to. 

Queen-Empress IMDAD Khan ... ... ... ... viii 120 

Criminal Procedure Code — 


g. 17. See S. 437. 

8. 28. See SESSIONS COURT. 

s. 85. Conviction of rioting and causing grievous hurt — Offences distinct — Separate 
sentences not illegal — Citmtnal Procedure Code, s. 235 — Act VIll of 1882, s. 4 — 

Act XLV of 1860, ss. 147, .325. The oflencos of rioting, of voluntarily causing 
hurt, and of voluntarily causing grievous hurt, each of the two latter offences 
being committed against a different person, are all distinct offences within the 
moaning of s. 86 of the Criminal rrocedure Code. Under the first paragraph of 
s. 236 of the Criminal Procedure Code, a person accused of rioting and of ^ 
voluntarily causing griov^ous hurt may be charged with and tried for each offence at 
one trial, and under s. 35, a separate sentence may be passed in respect of each. 

Queen- Empress v. Bam Partab dissented from. 

QUEEN Empress y. Dung A u Singh ... ... ... ... Vll 29 

S, 39. See MAGISTRATE, 
s. 55. Sec ACT XLV OF 1800, SS. 224, 225. 

8S. 110, 117, 118. See ACT XLV OF 1860, SS. 224. 225. 
ga. 134 ; 143 ; 144, See ACT XLV OF 1860, s. 291. 

S. 195. See ACT XLV OF 1800, SS 182 : 211. 


8.195. Sanction Comphiuu -Ct iminat Procedure Code, s. 476. On the 
2nd August 1884, a Munsif, who was of opinion that in the course of a suit which 
had been tried before him, certain persons had committed offences under ss. 193, 

463, and 471 of the Penal Code, and that the prosecution of these persons was 
desirable, made an order which he described as passed under s. 643 of the Civil 
Procedure Code, and in which he directed that the accused should be sent to the 
Magistrate, and that the Magistrate should inquire into the matter. Tn May 
1885, upon an application by one of the accused to the District Court to “ revoke 
the sanction for prosecution granted by the ^Munsif,” it was contended that the 
“sanction'’ had expired on the 2nd February 1885, and had ceased to have 
effect. Held by the Full Bench that the Munsif 's order, whether it was or was 
not a sanction, was a sufficienc “ complaint” within the meaning of s. 195 of the 
Criminal Procedure Code, and that the limitation period prescribed by that section 
was not applicable to the case. Per Petheram, C.J., and STRAIGHT, J. — That, 
considering that s. 643 of the Civil Procedure Code was closely similar to s. 476 
of the Criminal Procedure Code, the Munsif 'g order might be taken as having been 
passed under the latter section. Also Per PETHERAM, O.J,, and STRAIGHT, J, — 

The words in s. 196 of the Oriminal Procedure Code, “ except with the previous 
sanction or on the complaint of the public servant concerned ” must be read in 
connection with s. 476, wliich was enacted with the object of avoiding the incon- 
vehionco which might be caused if a Munsif, or a Subordinate Judge, or a Jucfge, 
were obliged to appear before a Magistrate and make a complaint on eath, 
like an ordinary complainant, in order to lay the foundatidn for a prose- 
cution. The language of s, 476 indicates that where a Court is acting under 
in B. 196, a complaint in the strict sense of the Code ia not required and 'that 
the procedure therein laid down constitutes the “complaint*' mentioned in s, 195. 

IgHRl PBA8AD V. SHAM Lai:, ... VII m 
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Crimiiial Prooedupe Code — ( continued.) 

216. Wiiness^ for defence — Refusal by Magistrate to summon witness under Crimi- 
nal Procedure Code^ s, 216 — Witness summoitied by Sessions Court — Criminal 
Procedure Code, ss. 291, 640. Upon the committal cf certain persons for trial 
before the Sesi^icAia Court for offences under the Penal Code, each of the prison- 
ers, under s. 211 of the Criminal Procedure Code, gave in a written list of the 
^ * pei^ons whom he wished to bo summoned to give evidence at the trial. On 

each of these lists the name of a particular person was entered, who objected 
under s. 216 to being summoned, on the ground that the summons was desired 
for vexatious purposes only, and that there were no reasonable grounds for 
believing that any evidence he could give would be material. Upon this objec- 
tion, the committing Magistrate passed an order requiring the prisoners to 
satisfy him that there were reaso/iablo grounds for believing that the objector’s 
evidence was material, and, having heard arguments on both sides, passed an 
order refusing to issue the summons. The only ground stated by the Magistrate 
for this order was that he thought the reasons assigned for the application to 
• have the objector summoned were insufficient. Subsequent to the order, and 
before the trial in the Sessions Court had begun, the Sessions Judge, upon an 
application filed on behalf of the prisoners, passed an order directing that the 
objector should bo summoned to give evidence. The order assigned no reasons, 
and was passed in the absence of the objector or of any person representing him, 
and without notice to show cause being issued to him. The objector applied to 
the High Court for revision of the order on the ground that the Sessions Judge 
bad no jurisdiction to make it. Held that when a Magistrate refuses, under 
s. 216 of the Criminal Procedure Code, to summon a witness included in the 
list of the accused, be must record his reasons for such refusal, and such reasons 
must show that the evidence of such witness is not material ; that the ground 
stated by the Magistrate, viz., that the reasons assigned for the application to have 
the objector summoned were insufficient, did not show that the evidence was not 
material ; that the Sessions Judge had jurisdiction to make the order complained 
, of ; and that, even if he had not, it would not under the circumstances be desirable 
to interfere with his order in revision. Per STRAIGHT, J., that s. 540 is not the 
only provision of the Criminal Procedure Code which confers on a Sessions Judge 
powers of the kind exercised by him in this case. Under s. 291, though the 
summoning of witnesses by an accused through the medium of the Sessions Judge 
is not a matter of right, yet the Judge has an inherent power, if be thinks proper 
to exercise it, to sanction the summoning of other witnesses than those named 
in the list delivered to the committing Magistrate. 

IN RE Rajah OP Kantit ... ... ... ... ... VIII 

8. 226. See SESSIONS COURT, 
s, 233. See S. 234. 
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s. 234. Criminal Procedure Code, ss. 233, 234 — Joinder of charges — Offences of the 
same kind committed in respect of the same person. Where a postmaster was 
accused of having, on three different occasions within a year, dishonestly 
misappropriated moneys paid to him by different persons for money orders, held 
thnt, the offences of which such person was accused being the dishonest misap- 
propriations by a public servant of public moneys, (for as soon as they were 
paid ^©y ceased to be the property of the remittors), such offences were “ of 
the same kind, " within the meaning of s. 234 of the Criminal Procedure Code, 
and such person might, therefore, under that section, be charged with and 
tried at one trial for all three offences. Empress v. Mur art observed on. 
queen-Empbess u. JUAUA Prasad ... ... ... ... VII. 174 

8. 236. See S. 35 : MAGISTRATE ; OFFENCE. 

88. 236, 237. Sessions Court — Addition of charge triable by any Magistrate — Power 
ff Sessions Judge to add charge and try it. See SESSIONS COURT, 
sf 288. ^ Trial before Court of Session — Evidence given before committing Magistrate 
• used at trial to contradict witnesses. Section 288 of the Criminal Procedure Code 
• was never intended to be used so as to enable a Court trying a cause to take a 
witness’s deposition bodily, from the committing Magii^trate’s record, and to treat 
it us evidence before the Court itself. Queen v. Amanulla referred to. A Judge 
is bqund to put to the witnesses whom he proposes to contradict by their state- 
ments made before the committing Magistrate, the whole or such portions of 
their depositions as he intends to rely upon in his decision, so as to affford them 
an opportunity of explaining their meaning, or denying that they bad made any 
» such statements, and so forlh. In a case in W’hich the Sessions Court had 
neglected to apply the above rules, STRAIGHT, J., quashed the conviction. 
Queen-Empress V. Pan Saha I VII 
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Criminal Procedure Code — (contimied.) 

s. 291. See S. 216. ” 

B. 338. Tender of pardon to accomplice who has pleaded guilty — Accomplice — 
Evidence — Corroboration. A Court of Session, under s. 338 of tjie Criminal 
Procedure Code, tendered a pardon to an accused person charged jointly with 
two others for the same offence, who had pleaded guilty. The tender was accepted 
and such person was examined as a witness against the other accused. Held 
that the tender of pardon was not improperly made, and the evidence of the 
approver was admissible. Per DUTHOIT, J.--The word supposed ” in s. 338 
must be taken merely as intended to exclude the case of a man who has actually 
been convicted of the crime, and not the case of a man, who, although admitted 
to be a party to the crime, is unconvioted. 

QUBBN-EMPRESS V. ICALLU ... "... ... •... VII 160 

8. 367, Sees. 421. • 

B. 869. See REVIEW OF JUDGMENT. 

B. 421. Appeal^ Summary rejection of — Judgment of criminal appellate Court — 
Criminal Procedure Code. ss. 367, 424, 439 — High Court's powers of revision — Delay 
in applying for exercise. The powers conferred by s. 421 of the Criminal Procedure 
Code should be exercised sparingly and with great caution, and reasons* however 
concise, should be given for rejecting an appeal under that section. Where a 
Sessions Judge rejected an appeal summarily under s. 421 of the Code, by an order 
consisting merely of the words “ appeal rejected,” and an application for revision 
of such order was made to the High Court nearly nine months thereafter, on the 
ground that the Judge was wrong in rejecting the appeal without assigning his 
reasons for so doing — held that this objection, if taken within a reasonable time, 
would have been valid, but as the application for revision was made with very 
great delay, the Court should not interfere. 

Queen-Empress V. Ram Narain ... ... ... ... vill 614 

B, 423. Powers of appelate Court to alter finding of Court of First Instance, Whore ^ 
the Court of Session had tried, convicted, and sentenced an accused person under 
8. 409 of the Penal Code, and the High Court was of opinion that the conviction 
was not sustainable under that section, the Court refused to alter the finding, 
under s. 423 of the Criminal Procedure Code, to a conviction for some other 
offence for which the accused had not been charged or tried. 

Queen-Empress 11 . IMDAD Khan ... ... ... ... vill 120 

ss. 423, 436, 439. Appellate Court, Powers of — Commitment. The appellate Court 
referred to in s. 423 of the Criminal Procedure Code can, in an appeal from a 
conviction, only order an accused person to be committed for trial when it considers 
that the accused is triable exclusively by the Court of Session. The meaning of 
the words in 3 . 423 (6) of the Criminal Procedure Code, “or order him to be tried 
by a Court of competent jurisdiction subordinate to such Appellate Court, or 
committed for trial,” is as follows: — If in an appeal from a conviction, the 
appellate Court finds that the accused person, who was triable only by a Magistrate 
of the first class or by a Court of Session, has, by an oversight or under a mis- 
apprehension, been tried, convicted and sentenced by a Magistrate of the second 
class, the Appellate Court may in that case reverse the finding and sentence^^and 
order the accused to be retried by a Magistrate of the first class or by the Court of 
Session ; and, in like manner, when the appellant, who was triable solely by the 
Court of Session has been tried, convicted and sentenced by a Magistrate of the 
first class, the Sessions Judge, in disposing of the appeal, is empowered to reverse 
the finding and sentence, and to order that the accused be committed for trial. 
Queen-Empress v. Sukha ... ... ... ... vill 14 

s. 424. See S. 421. 

ss, 435, 437, Power of District Magistrate to direct further inquiry by Magistrate 
of the first class — ''Inferior Magistrate^' Where a District Magistrate called 
for the record of a case in which a Magistrate of the first class had discharged 
certain accused persons, an*^ directed another Magistrate of the first class to 
make further inquiry into the case, held, following Nohin Kristo Mookerjee v. 

Itussick Dali Laha and Queen-Empress v. Nawab Jan, that the District Magis- 
trate’s order was ultra vires and illegal. * 

JHINGURI r. BaCHU ... ... ... ... ... yil 334 

8 . 437 * “ inferior" — "Subordinate" — First class Magistrate "subordinate" to 

Magistrate of District— ‘Criminal Procedure Code, ss. 17,435. A Magistrate of 
the first iH \YitUin the miuiing of s, 437 of the Grin^inal Procedure Code, . 





Criminal Procedure Code— f concluded J 

subordinate ” to the Magistrate of the District, who is therefore competent to 
call for the record of the fDrmor, and to deal with it under s. 437. 

Quebn-Empqess u. Laskari ... ... ... ... VII 853 

6. 439. High OourVs powers of revision — Delay in applying for exercise. See 

• S. |21. 

" s. 439. High CourVs powers of revision — Revision of case in which term of impri^ 
sonment has been served. The High Court is compotenc, in the exercise of its 
powers of revision under s. 439 of the Criminal Procedure Code, to interfere with 
a c8nviction, even though, in consequence of the expiry of the sentence, it may 

• not be possible to interfere with the latter. 

QUEEN-EmpRESS r. SINHA ... • ... ... ... ... VII 136 

8. 476. See S. 195. 
s. 494. See PROSECUTION. 

p 8. 612. Act I of 1872, ss, 33, 157 — Witiuss, threatening — Duty of Magistrate, In 
1874 five out of six persons who were named as having committed a murder were 
arrested, and after inquiry before a Magistrate were tried before the Court of 
Session and convicted. At the time of the inquiry before the Magistrate the 
sixth accused person absconded, as was recorded by the Magistrate. In their 
examination before that officer the witnesses deposed to the absconder having 
been one of the participators in the crime charged against the prisoners then 
under trial. In the Sessions Court the Judge did not record that the sixth 
accused person had absconded, and the evidence was recorded against the prisoners 
then under trial only. In 1886 the absconder was apprehended and tried 
before the Court of Session upon the charge of murder. At that time most of 
the former witnesses were dead, and the Sessions Judge, referring to s. 33 of the 
Evidence Act admitted in evidence against the prisoner the depositions given iu 
1874 before both the Magistrate and the Sessions Court. He also admitted the 
deposition of a surviving witness, which had been given in 1874 before the 
* Sessions Court. This witness now also gave evidence against the prisoner. 

HelA that the depositions were not admissible iu evidence under s. 33 of the 
Evidence Act, the prisoner not having been a party to the former proceedings 
and not having then had an opportunity of cross-examining the witne^^ses. 

Held, however, that, under the circumstances, the depositions given in 1874 
before the committing Magistrate, though not those given in the Court of 
Session, were admissible in evidence under s. 512 of the Criminal Procedure 
Code. Per STRAIGHT, J,, that, under the special circumstances, the deposition 
taken in 1874 of the surviving witness was admissible under s. 167 of the 
Evidence Act as corroboration of her evidence given at the trial of the prisoner. 

In cross-examination before the Court of Session a witness stated that, when she 
was before the committing Magistrate, that officer, addressing her, said : — 

“ Recollect, or I will send you into custody.” Held that if the Magistrate did so 
address the witness, he exceeded his duty. 

queen-Empress u. ISHRI Singh ... ... ... ... Vlll 672 

a. 537. See SESSIONS COURT, 
s. 540. See S. 216. 

sch. V, »orm XX. See ACT XLV OF 1860, S. 291. 
sch. V, No. XXVIJI (4). See ACT XLV OF 1860, S. 193. 

Calpable Homicide — 

Not amounting to murder. Grave a'nd sudden provocation. See MURDER 1 AND 2. 

Daughter’s Son — 

See HINDU Law 2 and 3. 

Deb't-* • 

Sond^ Inheritance — Hindu Law — Right of one of several heirs to sue creditor for 
* share of deht^Contract — Obligation — Act XXVII of 1860 — Ait IX of 1872, ss. 42, 

46. Held by the Pull Bench (Mahmood, J., dissenting) that when, upon the 
death of the obligee of a money-bond, the right to reali 2 se the money has devolved 
in specific shares upon his heirs, each of such heirs cannot maintain a separate 
suit for recovery of his share of the money due on the bond. 

KANpHIYA LaL i;. CHANDAR ... ... ... ... VII 313 

Declaratory Decree— 

See ACT 1 OF 1877, S. 42 : EXECUTION OP DECREE 4 : J URISDICTION 3 AND 10 ' 
Sale in Execution of Decree. 
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Declaratory Deoree — (continued,) 

1. Abstract right— Cause of action— Costs, A Hindu brought a suit in Which he 
alleged that the Hindu community had acquired by long established custom an 
exclusive right to use for religious purposes a ghat situate on the river Ganges, 
but that the Muhammadans were in the habit of interfering with^hb exercise of 
such right by bathing at the ghat. He prayed for a declaration of the right, and 
for a perpetual injunction to be issued to the Muhammadans generally forbidding 
them to resort to the ghat. No act of trespass was charged against any of the 
defendants. The defence was that the Muhammadans wpre entitled to use the 
place, and that their use of it did not cause any inconvenienbe to the plaintiff. 
Held that the suit was not maintainable, since the Court had no power to pass*'a 
decree against persons who had never interfered with the property in dispute, or to 
issue an injunction against the whole Muhammadan world ; but that, inasmuch 
as the defendants had fought the case all along as if the suit were maiiftaioable, 
and upon a false issue, both sides must pay their own costs. 

SHAH Muhammad n. Kashi Das ... ... ... ... vil 

2. Cause of action — Hindu widow — Testamentary declaration, A sonless Hindu 
widow, in possession of her deceased husband’s estate as such, made a statement 
before a revenue oihoial, which was recorded by him, to the effect that she wished 
the property to go after her death to her nephew, and that S, the person entitled 
to succeed her, had no right to the property. Held that such statement as it 
was intended to operate, and would have operated, as a will in respect of the 
property, gave S a right to sue for a declaration that it should not have any effect 
as against him. 

Kalian Singh n. San WAD Singh ... ... ... ... vil 

Hindu Law — Reversioner. See HINDU LAW 12. 

Reversioner — Act I of 1877, s, 42. See Hindu Law 2. 
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Decree— 

See APPEAL 3 AND 4 : CIVIL PROCEDURE CODE, S. 44, RULE (a) ; S. 381 : EXECU- 
TION OF Decree i *. Suit 4, • 

Act XV of 1877, sch. JI, No. 178. See CIVIL PROCEDURE CODE, S, 622. 

Amendment of. See CIVIL PROCEDURE CODE, 8S 206, 209. 

Amendment of. Execution of decree — Objection to validity of amendment— Civil 
procedure Code, s. 206. The Court in a suit upon a bond gave the plaintiff a 
decree, making a deduction from the amount claimed of a sum covered by a receipt 
produced by the defendant as evidence of part-payment and admitted to be genuine 
by the plaintiff. The decree was for a total amount of Rs. 1,282. Subsequently, 
on application by the decree-holder and without giving notice to the judgment- 
debtor, the Court which passed the decree, purporting to act under s. 206 of the 
Civil Procedure Code, altered the decree and made it for a sum of Rs. 1,460. 

The decree-holder took out execution, and the judgment-debtor objected that 
the decree was for Rs. 1,282 and had been 'improperly altered. The Court execut- 
ing the decree disallowed the objection, on the ground that it was not such as 
could be entertained in the execution-department. Held that the decree as it 
originally stood was in accordance with the judgment, and the Court had no power 
to alter it as it did, and the proceeding was further irregular, in that no niDtice 
was given to the opposite party as required by s. 206 of the Code. Held<»e\so 
that when a decree-holder executes his decree, a judgment-debtor is competent 
to object that the decree is not the decree of the Court fit to be executed, and 
therefore not capable of execution ; and that the judgment-debtor, in this case 
could raise the question whether the decree, which was altered behind bis back, 
was a valid decree and fit to be executed. 

ABDUL Hayai Khan v. Chunia Kuab ... ... ... vill 377 

For sale of mortgaged property. See EXECUTION OF DECREE 9. 

For sale of mortgaged property and for costs. See EXECUTION OF DECREE 10. 

Order amending. See CIVIL PROCEDURE CODE, 8. 206. 

Payable by instalments. See EXECUTION OP DECREE 11 AND 12. 

Uncertified adjustment of. Setf CONTRACT. 

Defamation-^ 

See ACT XLV OF 1800, S. 499. 

Justification — Express malice — Evidence of complainant having previously acted oe 
alleged in the libel-*- Act XLV of (Penal Code), s. 499. In a prosecution ^*oj* 

defamatU)n '^^undor s. 500 of the Penal Code, the alleged libel accused the com* 
plainnnt, who was a judicial officer, of 0) having, upon a particular occasion, 

^ed abusive language to curtain respect. v bio native litigants appearing before him * 
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Defamation— fcontinuei.) pagb 

in Court, an^ (ii) having, upon other occasions not specified, treated other 

' rersjr-eotable natives (not named) “ in a similar manner/’ This latter accusation 
Was contained in a postscript. The complaint filed by the complainant in the 
Court of the committing Magistrate, and the charge sheet in which the Magistrate 
committed the defendant for trial, covered the whole of the document complained 
of^^ except the postscript. At the trial of the case the defendant pleaded not 

«• guilty, *And also relied on the first, eighth and ninth Exceptions to s. 499 of the 
Penal Code. The prosecution gave evidence to prove that, in making the charges 
contained in the alleged libol, the defendant was actuated by express malice 
toward ^»he complainant. Held, with reference to the terms of s. 499 of the Penal 
Cq^c, that evidence of particular instances of abusive language applied by the 
complainant upon former occasions to natives appearing in his Court was admis- 
sible, first, as relating to the question what was the reputation which the defendant 
was said to have injured, and secondly because it must be gathered from the 
document complained of as a whole whether it showed a malicious intention or not. 
liAIDMAN V. HEABSEY ... ... ... ... ... VII 906 

Disqualified Proprietor — 

- See ACT XIX OF 1873, BS. 194, 195. 

Doouments— 

Discovery of. See PabdaH-NASHIN 1. 

Dower- 

See Fraudulent Transfer ; Muhammadan Law 5 and 6. 

Estoppel — 

See ACT XVIII OF 1873, S. 9 : PRE-EMPTION 7 AND 12. 

Equitable. Exti'nguishment of charge. An owner of property made a grant there- 
from of an annuity, with a proviso that, in case of failure to pay the same, the 
grantee and her heirs should be entitled to take possession of the property. He 
stibscquently mortgaged the same property, by an instrument which set out that 
it was his absolutely. After this he paid the annuity till the death of the grantee, 
whose heir he was. The mortgagees obtained a decree upon their deed, and in 
execution thereof the property was attached and sold, and the decree-holders 
obtained possession. The heirs of the mortgagor sued the decree-holders for 
recovery of possession, and for arrears of the annuity, claiming under the terms 
of the grant. Held that the change merged and was extinguished, and as the 
grantdr had professed to transfer the property to the mortgagees unincumbered, 
he was bound to give it over to them free from incumbrance, and it would not lie 
in his mouth, nor in the mouths of his heirs, to set up the charge against the 
mortgagees and their vendees. 

Radhey Lad v . Mahbsh Prasad ... ... ... ... vii 864 

European British Subjeot — 

Not domiciled in India. See MAJORITY 2. 

ETidence— 

See DEFAM>DTION. 

Secondary. See ACT I OF 1872, 8. 63 (c). 

Execution of Decree— 

See ACT XV OF 1877, SCH II, No, 17g, AND No. 179 (4) . ALLUVION : CIVIL 
Procedure Code, ss. 230 ; 244 ; 244 (c) ; 296 ; ail, 312 : Pre-emption 2. 

1. Adjudication that execution is barred by limitation — Finality of order — Civil 
Procedure Code, s. 206 — Amendftient of decree — Act XV of 1877, sch. II, Nos. 178, 

179^ An application to execute a decree passed in April 1880, was made on the 
19th February 1884, and rejected on the *26th March 1884, as being beyond time. 

This order was upheld on appeal in March 1886. While the appeal was pending 
the decree-holder in May 1884, applied to the Court of First Instance to amend the 

* decree under s. 206 of the Civil Procedure Code, and ^in December 1884 the 
applicffbion was granted. In April 1895, an application was made for execution of 
the amended decree, the decree-holder contending that limitation should be cal- 
culated from the date of the amendment, and that art. 178 of the Limitation Act 
(XV of 1877) applied to the case. Held that No. 179 and not No. 178 was appli- 
cable, that the order rejecting the application of the 19th February 1884, became 
final on being upheld on appeal ; that the amendment could not revive the decree 
or furnish a fresh starting-point of limitation; and that the application was 
therefore time-barred. Mungul Per shad v. Grija Kant Lahiri and Bam Kirpal 
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Ezeoution of Deoree — (continued.) 

y. Bup Kuari referred to. Obeervations by MahmOOD, J., on the anfendment r 

decrees and s. 206 ol the Civil Procedure Code. ' 

Tabsi Bam v. Man Singh ... ... ... ... ^ ... vill ^2 

Amendment of decree — Objectioyi to validity of amendment. See t>BCBEE, AMEND- 
MENT OF. 

ti 

2. Application by two of three joint decree-holders for part execution of joint decree * 

— Limitation— Act XV of 1877, sch. //, No. 179 — Acquiescence by judgment-debtor 

in part execution. A decree for money was passed ih 1871 in favour of two 
persons Jointly. In 1883 the decree-holders applied for execution thereof.* 
previous applications for execution made in 1875, 1877 and 1880, the decree-' 
holders had sought to recover two-thirds of thf amount of the decree. Held that 
inasmuch as the previous executions of the decree by some sharers for <iheir shares, 
whether strictly allowable or not, were allowed, and no abjections at the time 
were taken, they were good for the purpose of keeping the decree alive, and that 
the judgment-debtor could not now take eKceptiou to them as not being applica- s 
tions to enforce the decree within the meaning of the Limitation Act. Mungul 
Per shad Dichit v. Qrija Kant Lahiri followed. 

Nanda Rai u. Raghunandan Singh ... ... ... ... vil 28sf 

3. Application for refund of excess payment — Accrual of right to apply — Act XV of 
1877, sch. II y No. 178. The judgment-debtors against whom a decree had been 
executed applied for a refund of money which they alleged had been recovered in 
execution by the decree -holders in excess of what was actually due under the 
decree. Upon this application, an account was taken by order of the Court. 

Held that the limitation applicable to the case was that provided by art. 178, 
sch. II of the Limitation Act, and that the right to apply for the refund of the 
excess amount paid in execution accrued at the time when the account was taken 
and stated on the application of the judgment-debtors in the course of the 
proceedings in execution. 

MULA RAJ IJ. DEBI DihaL ... ... ... ... ... VII ^371 

4. Application of transferee of decree for execution disallowed — Suit by transferee far 

decretal amount — Declaratory decree — Civil Procedtire CodCy ss, 232, 244. The ^ 

transferee of a decree for costs, associating with him the transferor, made 

an application under s. 232 of the Civil Procedure Code to bo allowed to execute 
the decree. The application was opposed by the judgment-debtor, and was 
rejected, and the Court referred the transferee to a regular suit. After taking 
various proceedings ineSectually, ho instituted a suit for the recovery of the sum 
to which ho was entitled as costs under the decree transferred to him. Held 
that the plaintiff, as the holder of the decree by assignment, could only recover 
the amount under it by executing the decree, and not by a separate suit ; but that 
he was entitled to have a decree declaring that the assignment to him of the 
decree-holder’s rights under the decree was valid, and gave him aright to execute 
it, and that the Court’s order under s. 232 which disallowed the execution was an 
improper one, a suit for thi.s relief being maintainable ; for, there being no appeal 
from orders under s. 232, there would otherwise be no remedy ; and that, looking 
at the plaint and the issues on which the parties were divided, and the fact that 
the Court which refused the plaintifE’s application for execution, referred ^im to 
a regular suit, this relief might properly be given in the present suit*. Per 
MaHMOOB, J., that the suit was maintainable, inasmuch as the present plaintiff 
never having been accepted on the record as holder of the decree the questions 
which were disposed of by the Court executing the decree, as between the plaintiff 
and the judgment-debtor, could not be regarded as questions within s. 244 of the 
Civil Procedure Code. 

RAM BAKHSH v. PaNNA LAI> ... ... ... ... VII 467 

6, A ttachment of property — Judgment-debtor declared an insolvent — C laim by oMcia! 

•.assignee to attached property — Appeal from order disallowing claim — Stat. li 12 * 

Vic.yC. 21y ss.ly 49 — Civil Procedure Code, ss. 244 , 278—* * Representative ” of judg- t 
ment-debtor, A decree-holder, having attached the property of his judgment-debtors ' 
in execution of the doored, obtained an order for sale of the attached property. i, 
Prior to sale, the judgment-debtors made an application to be declared insolvdlits 
and obtained anorder under Stat. 11 and 12 Vic., c. 21, s. 7, by which their property 
was vested in the Official Assignee. An application was then mad© by the Official 
Assignee to the Court in which the execution* of the decree was ponding, for the 
release of the property from attachment, and that the property might be maddover 
to him. The Court dismissed the application. Ou appeal, the District Judge * 
reversed the first Court’s order. Held that the matter did not come before the 
Court o| First Instance under s. 49 oi Stat. 11 and 12 Vic.,c, 21, inasmuch as that 
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Execution of Decree — (continued.) 

deotion refers bO cases where the insolvent’s schedule has been filed, and to debts 
o/ demands admitted therein, and, in the present case, no schedule had been filed 
at the time of the Official Assignee's application ; and the Court could therefore 
only entertain the application under the provisions of the Civil Procedure Code 
relaling to the execution of decrees. Held that the Official Assignee could not be 

’ ^ ht/ld tonbe a representative of the judgment-debtors within the meaning of s. 244 
of the Civil Procedure Code, and his application W'as not one relating to the 
execution, discharge, or satisfaction of the decree. Held that the Court of First 
Instg-nce had only jurisdiction in the matter under s. 278 of the Code, and disposed 
of it under that section, and that the District Judge had no jurisdiction to 
entertain the appeal. 

Kashi Prasad u. MiLiiER * ... ... ... ... VII 762 

Civil Procedure Code, s. 230 — Meaning of '' granted, Bee CIVIL PROCEDURE 
Code, s. 230, 

6. Civil Procedure Code, s. 320 — Transfer of decree to Collector for execution — Juris- 
diction — Rules made by Local Government — Civil Procedure Code, s, 6*22 — High 
Court* s powers of revision. A decree passed by a Subordinate Judge upon a bond, 
in which certain immoveable property was mortgaged, was, in accordance with 
the rules made by the Local Government under s. 320 of the Civil Procedure Code, 
transferred to the Collector for execution. A sale in execution took place, and the 
Collector gave the purchaser a ocrtificato of the sale. Upon this certificate the 
purchaser applied to the Subordinate Judge to give him possession of a larger 
amount of property than that specified in the certificate, and upon the refusal of 
the Court to do so, applied to the Collector to amend the certificate. The amend- 
ment having been made as desired, the purchaser again applied to the Subordinate 
Judge for possession of the amount claimed by him, and the Subordinate Judge 
again rejected the application, holding that only the lesser amount had been sold 
in execution of the decree. Held that, with reference to the second paragraph of 
Rule 19 of the Rules framed by the Local Government under s. 320 of the Civil 
Froceduro Code, regarding the transmission, execution, and retransmission of 
decrees, and published in the N.-W.P. and Oudh Gazette of the 4th September 

‘ 1880, the matter of delivery to the purchaser was within the jurisdiction of the 

Subordinate Judge, notwithstanding the terms of s. 320, and notwithstanding 
the ruling of the Full Bench in Madho Prasad v. Tlansa Kuar. Held also that, 
inasmuch as the Subordinate Judge had jurisdiction to decide the question, and 
inasmuch as, even if his decision were wrong, the purchaser had a remedy by 
bringing a regular suit, the matter did not fall within s. C22of the Civil Procedure 
Code, so as to call for the interference of the High Court in revision. Shivanathaji 
V. Joma Kashinath and Amir Hasan Khan v. Sheo Baksh Singh referred to, 

Bundar DAS 11. Mansa Ram ... ... ... ... VII 407 

7, Contract superseding decree — Adjustment of decree — Certification — Civil Procedure 
Code, s. 258 — Limitation — Acknowledgment in writing — Act XV of 1817, a. 19. In 
the course of proceedings in execution of a decree dated the 14th June 1878, the 
parties, on che 11th January 1881, entered into an agreement, which was registered, 
and filed in the Court executing the decree. The deed recited that the decree was 
under execution, and that a mortgage-bond dated the 1st December 1873, in 
favour of fc/he judgment-debtor by a third party, had been attached and advertized 
for sale, and that the decree-holder and judgment-debtor had arranged the follow- 
ing method of satisfying the decree : that the judgment-debtor should make over 
the said bond to the decree-holder, in order that he might bring a suit thereon at 
his own expense against the obligor, and realize the amount secured by the 
bond, and out of the amount realized satisfy the decree under execution, with 
costs and future interest, together with all costs of the suit to be brought against 
thCjiol^igor, and together with a sum due by the judgment-debtor to the decree- 
holder ‘iffider a note-of-hand for Rs. 250 with interest ; and other details which 
nted not bo stated. On the same day that deed was executed, the decree-holder 
filed a petition in the Court, to the effect, that under the agreement an arrange- 
ment had been made for payment of the judgment-debt, iiy which the judgment- 
debtor made over to him the bond advertized tor sale, in order that the petitioner 
should ^le a suit under it at his own cost against the obligor, and realize the 
debt due under the»decree in execution with interest and costs ; and he prayed 
that the sale to be held that day might be postponed, and the application for 
exeoutioiA struck off for the present, and previous attachment maintained, and 
stating that, after realization of the amount entered in the bond advertized for 
sale, an application for execution would be duly filed. On this the order was that 
^he e^ecutioQ case be struck off the file and the attachment maintained. Qn tbo 
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Execution of Decree — (continued,) 

34tb December 1863, the decree-holder applied for execution of thedehree, allegii^ , 
that the judgment-debtor had failed to make over the bond to him according to 
the agreement. The judgment-debtor objected that the decree waa no longer t. 
capable of execution, having been aupereoded by the agreementrof the 11th January 
1881, and that the application was barred by limitation, the previous application 
being dated the 9tb November 1880. Held that the application was withinttime; 
inasmuch as the acknowledgment in the deed of the 11th January 1881, came 
within the terms of s. 19 of the Limitation Act, so as to originate a fresh period 
of limitation in respect of the execution of the decree. ' Ohansham v. Mukfia^ 

Janhi Prasad v. Ohulam AH and Ramhit Rat v. Satgur Rai followed.* Per 
Oldfield, J. — That the agreement of the 11th January 1881, did not contemplate*, 
and had not the effect of cancelling the decree and substituting for it a new 
contract, inasmuch as the deed contained nothing to the effect th^t the decree 
was superseded ; and all it did was to provide means by which the decree, together 
with another small sum due by the judgment-debtor to the decree-holder, might 
be satisfied without having recourse to the sale of the bond attached, and the • 
effect would be that, on realization, satisfaction would be certified in whole or in 
part to the Court executing the decree. Further, if the arrangement was to be 
regarded as within the meaning of an adjustment of the decree under s. 268 of 
the Civil Procedure Code, it could only be recognized by the Court when certified 
by the decree-holder or judgment- debtor : and in this case the only certification 
which was made was by the decree-holder, by his petition of the 11th January 
1881, which was in respect of a temporary arrangement under which the decree 
remained in force. Per MAHMOOD, J. — That the agreement of the 11th January 
1881, was intended by the parties as a performance of the obligation created by 
the decree, by substituting a fresh obligation founded upon contract ; but that 
the deed could not be regarded as such an adjustment of the decree as satisfied 
the requirements of s. 258 ot the Civil Procedure Code, because the creditor, 
whilst admitting the creation of a separate contract, took care to say that the 
decree was to bo kept alive, and the attachment thereunder was to subsist ; , 
and that therefore the certification of the adjustment was inadequate and could 
not be recognized in executing the decree. 

Fateh Muhammad V. Gopal Das ... ... ... ... VII 424 

8. Costs — Reversal of decree — Refund of costs recovered hy execution — Interest. A 
successful appellant in an appeal to the High Court applied, in execution of his 
decree, for a refund of a sum of money which he had paid to the respondent, by 
way of costs with interest thereon, in execution of the lower Court’s decree. Ho 
further applied for interest on the refund claimed at the rate of Rs. 6 per cent, 
per annum. The respondent objected to pay ing interest on the refund. Held 
that the appellant was entitled to the interest claimed on the refund of costs. 
Porester v. The Secretai^y of State for India in Council referred to. 

RAM Sahai V. The bank of Bengal ... ... ... VIII 262 

9. Decree for sale of mortgaged •property — Application for execution before time 
allowed for payment — Act IV of 1882, ss. 86, 8S. An application for execution of 
a decree for sale of mortgaged property passed under s. 88 of Act IV of 1882 
(Transfer of Property Act), and which directed that if the decree were satisfied 
within two months the property should be sold, ought not to be allowed before 
the expiration of the period therein provided. 

Har Dayal V . CHADAMI Lal ... ... ... VII 194 

10. Decree for sale for mortgaged property and for costs — Attachment and sale of 
other property for whole amount of decree — Suit to set aside execution sale — Civil 
Procedure Code, $s. 311, 312 — Finality of order in execution proceedings. In 
execution of a decree on a mortgage- bond, for the sale of the mortgaged property, 
and for the costs of the suit, amounting to Rs. 1,000, certain houses were att^K'^d 
on the Both September 1881, which were not part of the mortgaged property'. 

On the objection raised by the judgment-debtors that the decree was by its terms 
executable only against the mortgaged property, the High Court in appeal decided, 

on the 6th September 18S2, that the houses were not liable to attachment and sale ^ 
under the decree. In the meantime, on the 16th June 1882, the houses had^been 
put up for sale, and purchased for Rs. 600, and the sale had been confirm6d„on the 
16th August 1882. The judgment-debtors brought a suit against the purchaser to 
set aside the sale, on the ground that the houses were not saleable under the decree. 

Held that the decree, in regard to costs waa a decree made personal against the 
judgment-debtor, and conferred a right upon the decree-holder to take out execution 
for tne recovery of those costs, not only against property mortgaged in the bond^ 

]^pt also against the pei^son an4 other property of the judgment-debtor, 
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'Execution of Decree — (continued,) 

* Oilfield, J., (Mahmood» J., doubting ) thut the attachment and sale in 

execution of the decree were valid, inasmuch as they were made in respect 

‘ of the costs as well of the prinoipal and interest decreed. Per MaHMOOD, J., 
that the suit was »maintainab]c, and was not barred by any plea in limine, 
Abdul Haye \.*Nawah Ra referred to. Also per MAHMOOD, J., that inasmuch 
•as the adjudication of the 6th September 1882, was one between the judgment- 
debtors on the one hand and the decree-holder on the other, and subsequent not 
only to the sale, but to the conhrmation of the sale, and inasmuch as the Court 
w|is not then called 'up6n to decide anything in relation to the nature of the 
decrie as to costs, the order then passed could not bo used against the purchaser. 
•Also per MahmoOD, J., that it was doubtful whether the attachment having been 
made for the whole amoujtt of the,decree and not lor costs, and no separate pro- 
ceedings having taken place in respect of the personal decree against the judgment- 
debtor, the attachmeint, the notification of sale, and the sale itself, were valid ; 
but that everything that was said against those proceedings constituted matters 
falling under s. 312 of the Civil Procedure Code, which enables parties to object 
to confirmation of sale ; and that therefore, even assuming that the sale and con- 
firmation of sale were subject to the objection of “material irregularity in 
publishing or conducting ’’ the sale, within the meaning of s. 311, a suit like the 
present, upon that ground alone, was prohibited by the last part of s. 312. 
RAGHUHAR DAYAL V. ILAHI BAKHSH ... ... ... ... VII 

11. Decree payable by instalments — Civil Vrocedure Code, s. 230 — Finality of order 
made in execution-proceedings. In 1868 a decree was obtained for Rs. 1,100, 
which provided that the amount should be paid in instalments, the first instal- 
ment being Rs. 200, to be paid at the end of the first year, and that the other 
instalments should be Rs. 100 at the end of each subsequent year, and that in the 
event of failure to carry this out, and 2^ months after the falling due of the 
instalment, the whole amount should be exigible m a lump sum with interest at 
8 annas per cent, per mensem. In 1877, the decree-holder applied for execution 

» of the decree, asserting that Rs. 600 had been paid up to that time by five instal- 
ments, one of Rs. 200, and four of Rs. 100, each, and that default had been made 
in payment of the fifth instalment of Rs. 100, and ho asked to recover the whole 
amount duo on the decree. No order was passed on this application, and 
eventually the case was struck off- In 1880, the decree- holder again applied for 
execution of the decree, upon the same grounds as those upon which the previous 
application was based. Notice was issued and served, and a warrant issued for 
the arrest of the judgment-debtor, but eventually the case was struck off. In 
1883, the decree-holder on the same grounds made another application for execu- 
tion. It was contended by the judgment-debtor that execution was barred by 
B. 230 of the Civil Procedure Code, inasmuch as no instalments had been paid, 
and oven if they had been paid, they could not be recognised, not having been 
certified. Held that the proper time from which to rec.kon the limitation of twelve 
years was the fifth year from the date of the bond, the whole cb-iim from the 
beginning and the order passed in 1880 having gone upon that basis, that the 
Court could not go behind that order, and that consequently the decree-holder was 
within time, and might take out execution. 

Kanji^al. 17. Kanhia LAIi... ... ... ... ... vn 

12. Decree payable by instalments — Execution of whole decree — Comtruction of 
decree — Payments out of Court — Act XV of 1877, sch. II, No. 179 (6) — Civil Pro- 
cedure Code, s. 258. A decree passed against the defendant in a suit, dated the 
13th March 1877, directed “ that the plaintiff should recover the decree-money 
by instalments, agreeably to the terms of the deed of compromise, and he. in case 
of default, should recover in a lump sum.” The compromise mentioned in the 
(^oree provided that the amount in dispute should be paid in ten instalments, 
from i284 to 1294 fasli, the first to be paid on the 27th May 1877 (1284 fasli), and 

J the remaining nine in.stalments on Jaith Puranmashi of each succeeding fasli 
year. On the 1st September 1883, the decree-holders applied for execution of the 
decree, alleging that the first four instalments had bee^ paid, but not any of the 
succeeding instalments, and they claimed to recover, under the terms of the decree, 
the fifth and all the remaining instalments in a lumpsum. The judgment- 
debtors oonten^d that the application was barred by limitation, as they bad not 
paid a single instalment, and more than three years had elapsed from the date of 
the fiist default ; and that, even if the first four instalments had been paid, such 

.payments could not be recognised by the Court as they had not been certified, 
Held, reversing the decision of the Lower Appellate Court, that if the four annual 
instalments had not been paid under the decree, the execution of the decree was 
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barred by limitation. Held, also, that recognition of such instalmeort was not . 
barred by the terms of s. 268 of the Civil Procedure Code. Sham Lai v. Kanahia 
Lai and Fakir Chand Bose v. Madan Mohan Ghose followed. 


ZAHUB Khan u. Bakhtawar ... ... ... r ' ... VII 327 


13. Decree prohibiting exedUion till the expiration of a certain period — Limitation 
— Act XV of 1877, sch. II, Nos. 178, 179. A decree, which was passed on the 8th ' 
December 1881, in a suit on a simple mortgage-bond contained the following 
provision : — “ If the judgment-debt is not paid within four months, the decree- 
holder shall have the power to recover it by a sale of the mortgaged property.’* pnc 
the 17th February 1885, the decree-holder applied for execution of the decree. ^ 
Held that, inasmuch as the decree provided expressly that the decree-holder might 
not apply for its execution till after the expiry at four months from its date, the 
limitation of art. 178, sch. II of the Limitation Act, and not of art. 11^9, should 
be applied to the case ; and the application for execution having been made 
within three years from the 8th April 1882, when the right to ask for execution 
accrued, was not barred by limitation. * 


THAKUR das V. SHADI LAIi ... ... ... ... VIII 66 


14. Finality of order made in execution-proceedings construing decree. In reference 
to an application for execution of a decree, a Court made an order between the 
parties, construing the decree to award interest at a certain rate till payment. 
Held that no contrary construction could be placed upon the decree in a subsequent 
application in the execution-proceedings. Ram Kirpal v. Rup Kuari referred to 
and followed. 


Beni Ram u. Nanhu MAii ... ... ... ... ... VII 102 


16. Imperfect attachment of immoveable property —Private alienation after such 
attachment ^wtvoid — Civil Procedure Code, ss. 274, 276, 295, sch. IV, No. 141. 

A judgment-debtor whose property had been attached in execution of a money- 
decree, sold the property, and out of the price paid into Court the amount of the 
decree, and prayed that the attachment might be removed. While the attach- 
ment was subsisting, and prior to the sale, the holders of other money-decrees 
against the same judgment-debtor preferred applications, purporting to be made 
under s. 296 of the Civil Procedure Code, and praying that the proceeds of the 
sale of the property might be rateably divided between themselves and the 
attaching creditors. The Court refused to remove the attachment until these 
creditors had been paid. It was found that the sale by the judgment-debtor was 
a bond fide transaction, entered into for valuable consideration. Held that, 
inasmuch as no order for attachment of the property was passed in favour of the 
decree-holders in manner provided by s. 274 of the Civil Procedure Code, their 
claims were not entitled to the protection conferred by s. 276 against private 
alienations of property under attachment ; that these claims were not enforceable 
under the attachment which was made ; that the sale by the judgment-debtor 
was valid ; and that execution of the decrees could not take place. Per 
Mahmood, J. — That s. 276 of the Civil Procedure Code, being a restriction of 
private rights of alienation should be strictly construed ; that before property 
can be subjected to such restriction, there must be a perfected attachment ; that 
the orders passed under s. 295 did not amount to such attachment; and fhat, 
even assuming them to amount to such attachment, they, not having been huly 
intimated and notified, could not make the prohibition of s. 276 applicable to 
the case. Mahadeo Dubey v. Bhola Bath Dichit, Anand Lall Dass v. Jullodhur 
Bhato, Rameswar Singh v. Ramtanu Ghose, Indro Chunder Baboo v. Dunlop, 
Qobind Singh v. Zalim Singh and Qumani v. Bardwar Pandey referred to. 

Also per MAHMOOD, J. — While s. 295 of the Code gives a special right to 
judgment-creditors as distinguished from simple creditors, it is an essential 
condition precedent to the exercise of that right that there should be a sale^ii: * 
execution, and that its result should appear in assets realized by the sale, and 
therefore, until the sale takes place, no such right can be enforced. Bishen 
Chunder Surma Choiodhry v. Mun Mohinee Dahee referred to. 

GANGA Din V. KHUSHADl ... — ... ... VIJ 702 

16. Joint ancestral property— 'Execution against deceased son’s interest in hands 
of the father— Death of judgment-debtor after attachment and befor^ sale — Civil 
Procedure Code, s. 274 — Copy of order for attachment not fixed up in Collector's 
office. In execution of a money -decree, an order wak issued under s. 274 of tjio 
, Civil PtooecUire Code, for the attachment of property which was the joint ances- 
tral, ibatate at the judgment-^debtor and his father. A copy of this order was not 
^xed up ih the office of the Collectoi: of the district in which the land was situate, , 
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'Execution of Decree — (continued J 

jas required* by s. 274. The sale was ordered and a day iixed for sale, but in 
^Consequence of postponements made at the judgment-debtor’s request, no sale 
took place. In the meantime the judgment-debtor died, and the decree-holder 
applied for execution against the father as representative of the judgment-debtor, 
whose i nterest • had survived to him. Held that the decroo-holder had, by the 
• proceedings taken in execution during the son’s lifetime, obtained rights over his 
interest which could not be defeated by his death before sale. Suraj Bansi Koer 
V. Sheo Persad Singh followed. Held also that, though the defect in the 
manner in which, the Attachment was made might render the attachment 
inofl^otual for the purpose of voiding alienations made, the attachment was 
•effectual against the judgment-debtor, and the defect did not afford a ground for 
declaring the execution -proceeding^ ineCectual. 

Rai BACiKiSfHEN n. Rai SITA Ram ... ... ... VII 

Limitation. See ACT OP 1877, SCH. II, No. 179 (2). 
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17. Material irregularity in publishing or conducting sale in execution — Objection 
that property sold wasnot legally saleable — Civil Procedure Code, ss. 244, 311, 312. 

An objection by a judgment-debtor to a sale in execution of a decree on the ground 
that the property which was the subject of sale was not legally saleable, is not a 
matter which can be entertained by the Court under s. 311 of the Civil Procedure 
Code, so as to afford a ground for setting aside the sale on account of material 
irregularity in publishing or conducting it. Ram Qopal v. Khiali Ram and 
Janki Singh v. Ablakh Singh distinguished. Per Mahmood, J. — The scope of 
s. 244 of the Civil Procedure Code is limited to matters connected with the 
execution of the decree between the decree-holder and the judgment-debtor, and 
covers all the questions which may arise between the dooroc-holder and the 
judgment debtor relating to the execution, etc. , of the decree. Questions that 
may arise after the sale are not, strictly speaking, questions relating to the execu- 
tion, discharge or satisfaction of the decree, within the meaning of cl. (3), 

^ s. 244 ; but, as soon as there has been a sale, the execution of the decree, so far as 
the decree-holder is concerned, is over, and the question whether the purchaser 
has purchased anything by the sale is not a question as to the execution of the 
decree-holder’s decree. Also per MAHMOOD, J. — The expression “conducting 
the sale ’’ as used in s, 811 of the Civil Procedure Code, does not include any 
proceedings unconnected with the actual carrying out of the sale, but refers to 
the action of the officer who makes the sale, and not to anything done antecedent 
to the order of sale. Olpherts v. Mahabir Pershad referred to. 

RAMOHHAIBAR MISE V. Bechu Bhagat ... ... ... VII 641 


18. Order for sale— Application for execution struck off — Application for restoration 
—Finality of order. A decree for money was passed on the 19th March 1865. 
The drst application for its execution, made after Act X of 1877 came into force, 
was dated the 16th December 1878. On this application an order was made by 
the Court executing the decree (Munsif) for the sale of certain property belonging 
to the judgment-debtor. The latter objected to the execution of the decree, on 
the ground of limitation, and the decree-holders filed an answer to the objection. 
On the •14th July 1879, the case was struck oS, because the decree-holders had 
not de^sited certain procoss-foes, without the disposal of the objection. On the 
let October 1879 the decree-holders again applied for the sale of the property, 
and it was ordered to be sold. On the 17th February, the judgment-debtor 
presented a petition repeating the objection, which, on the 13th March 1880, 
the Munsif entertained and disallowed. This order was affirmed in appeal by 
the District Judge, and again by the High Court. Meanwhile, the Munsif had 
struck off the case from the file of execution cases pending in his Court, on the 
ground that the records had been despatched to the appellate Court. On the 
iBw September 1882, the decree-holder again applied for execution of the 
^decree, praying that “ the suit might be restored to its number, and that the 
'judgment-debt might be caused to be realized by attachment and sale of the 
judgment-debtor’s property specified in the former s^odule. ' Held that the 
decree-holder was entitled to execution of the decree, and that he could get it 
under the application which was made on the Ist October 1879, inasmuch as 
the m^itter was ijiade res judicata by the decree of the High Court in appeal, and 
it must be taken that that decree was correctly passed, and that the order for sale 
passed upon it was properly made, and that the sale ought to have taken place. 
*Held also that the proper application for the decree-holder to have made in Sep- 
tember 1882, was that the case might be restored to the Munsif, and that the 
present application be so dealt with as to effect the same result, because 
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the prayer oontainod therein referred to the number of the proceedings o^ October , 

1879, and to the schedule of the property then ordered to be sold. 

Jawahir Singh v. JADU Nath ... ... ... ... VII 439* 

19. Powers of Court executing transmitted decree — Civil Proceduire'' Code, $s, 

239. The powers which the foreign Court has, under s. 228 of the divil Procedure 
Code, are confined to the execution of the decree, and the Court cannot questh^n *' 
the propriety or correctness of the order directing execution, nor can it, with 
reference to s. 239 of the Code, stay execution except temporarily. Held there- 
fore, where the drawers of a hundi, against whom the inddrsee from the pa^co^ 
had obtained a decree on the hundi, objected in the Court to which the decree 
had been transmitted for execution that execution should not be allowed, because 
the payee had paid the amount of the hundi to the decroc-holder, after the decree 
had been passed, and such Court refused to entertain the objoctioif, that the 
order of the lower appellate Court directing that the parties lihould bo allowed to 
produce evidence in regard to the alleged payment, and that, should the Court 

of First Instance find that the decree-holder had received satisfaction to the full ^ 
amount of the decree, the judgment-debtors should be absolved from all liability 
under the decree, could not be maintained. 

Ram LAii i;. Radhey LAii ... ... ... ... VII 330 

Revival of application — Act XV of 1877, sch, II, No. 179 (4). Sec CIVIL PROCE- 
DURE CODE, S. 683. 

20. Sale — Property sold before advertised time — Sale invalid. A sale by public 
auction in execution of a decree, which is conducted at a time and place other 
than those properly notified, is not a sale at all within the meaning of the 
Civil Procedure Code. The time to be notified for a sale by public auction in 
execution of a decree must bo the time of the commencement of the sale, in 
order that all intending purchastrs maybe enabled to be present during the 
whole of the proceedings, and that all who are interested in the property sold 
may see that there is a fair competition and a good sale. Where property which 
was advertised for sale by public auction in execution of a decree at 11 A.M., 
was sold at 7 A.M ,, — held that the mistake was more than a mere irregularity 
in conducting the sale, and that the whole of the proceedings were invalid. 

CHEDAMI LAL V. AMIR Beg ... ... ... ... Vll 676 

21. Sale in execution — Confirmation of sale — Objection that property is not liable 
to attachment — Civil Procedure Code, ss. 278, 311, 312. Held that an objection 
made by one whose property was attached and sold in execution of a decree for 
the payment of money lor the performance ot which he had become a surety, 
that he was no party to the decree, and his property was not liable to be attached 
and sold, and Therefore the sale was invalid, was not an objection outertainable 
under s. 311 of the Civil Procedure Code, and was consequently no ground for 
setting aside the sale under that section, especially as it was preferred for the 
first time in appeal, and, moreover, might have boon taken under s. 278 at the 
time of attachment, when the objector would have had his remedy as therein 
provided. 

HUB LAL i\ KanHIA LAL ... ... ... ... ... VII 365 

22. Sale of immoveable property — Error in proclamation of sale as to incum&rance 
to which property was liahle^Civil Procedure Code, ss. 311, 312. In a s91e of 
immoveable property in execution of a decree, the proclamation of sale notified 
that the decree-holder held two charges on the property, aggregating about 
Rs. 1,000. There was, in fact, one charge only, amounting to about Rs. 800. 

Held that the error in the proclamation of sale amounted to such an irregularity 
in publishing the sale and putting up the property to the biddings of the public as 
must have materially marred the fairness of the auction and affected the price, 
and that the sale must therefore bo set aside, on the ground of material irreg’i- 
larity in publishing and conducting it. 

KANJI MAL V. BIBI SAILO ... ... ... ... Vlll ill6 

23. Sale of immoveable property in execution before thirty days from date of 
fixing up proclamation — Material irregularity in publishing or conducting sale 
--Civil Piocedure Code, ss. 290, 311. An infringement of the rule contained in 
8, 290 of the Civil Procedure Code, is an irregularity vitiating a sale in execution 
of decree, and is something more than a material irregularity id publishing a 
sale to which s. 311 refers. 

Bakhshi Nand KisHORB D. Malak Grand ... ... ... Vll 2*89 

24. Security for restitution of property taken tn execution — Reversal of deo'ee — Exe- 
cution against surety — Civil Proc0dure Code^ ss, 263, 646, 646. Section 263 of the 
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Execution of Deovee— (concluded,) 

Qivil Procedure Code contemplates a suit pending at the time security is given for 

* fSrformance of the decree, and does not apply to a case where the litigation in the 

* Courts of First Instance and of first appeal has ended, and no second appeal has 
been instituted in ^he High Court when security is given. The holder of a decree 
afiirmed on appeal by the District Court took out execution to recover costs 

* tfiwar^ed. Costs were deposited by the judgment-debtor and paid to the decrce- 

^ holder, and a surety gave a bond by which he undertook to refund the amount to 

the judgment-debtor in the event of the latter succeeding in appeal to the High 
Court, and of the depree-hdlder failing to repay him. The judgment-debtor subsc- 
qu^nHy filed an appeal to the High Court and was succosstul, and he then applied 
♦n the execution department to recover the amount from the surety. Held that 
the Court executing the High' Count’s decree had no jurisdiction to execute it 
against the surety. 

Habdeo Das v. ZAMfVN Khan ... ... ... ... VIII C39 


26. The decree to be executed toliere there has been an aiYpeal. The effect of the 
• decision of the Full Bench in Shohrai Singh y. Bridgman is nothing more than 
that the last decree is to be regarded as the decree to be executed, whether it 
reverses, modifies or confirms ; but when it affirms and adopts the mandatory 
part of the first Court’s decree, that decree may be, and should be referred to, 
and the mandatory part of it so afiirmed should bo executed as though it were 
the decree of the appellate Court. Krtsio Kinhur Roy v. Rajah Burrodacaunt 
Hoy referred to. Where the first Court of appeal affirmed the decree of the 
Court of First Instance, and the High Court affirmed the decree of the lower 
appellate Court and dismissed the appeal, and the decree-holder made an 
application of which the object clearly was to have execution taken under the 
decree of the appellate Court, by carrying out the mandatory part of the decree 
of the Court of First Instance, held that the objection that the decree-holder did 
not in his application expressly ask the Court to execute the decree of last 
instance was under the circumstances a mere technical objection, and there was 
« no reason why the execution asked for should not be allowed. 

GOBaBDHAN Das i;. GOPAL RAM ... ... ... ... Vll 3G6 

Twelve years' old decree. Sec CIVIL PROCEDURE CODE, S. 230. 

Ex parte Decree — 

See Civil Proceduee code, s. 136. 


1. Appeal — CivilRrocedure Ccde,ss. 103, 108, 640, 560, 684 — Construciionof statute — 

General words. Held by the Full Bench (STRAIGHT, Opfg. C.I , , and TYRRELL, J. , 
expressing no opinion), that a respondent in whose absence the appeal has been 
heard ex parte, and against whom judgment has been given, may prefer a second 
appeal from the decree, under the provisions of s. 584 of the Civil Procedure Code, 
and his remedy is not limited to an application under s. 660 to the Court which 
passed the decree to re-hear the appeal. Ra/njas v. approved. Per 

Oldfield, j. — T here is a distinction between the case of a defendant in a 
Court of First Instance and that of a respondent in an appellate Court not appear- 
iug, with reference to ss. 108 and 560 of the Code. Lai Singh v, Kunjnn and 
Ramshet Bachaset y. Balkisima Abalhat referred to. Per MAHMOOD, J. — The 
distinction is one of detail merely and not of principle, Lai Singh v. Kunjan 
dissented from. Zain-ul-ab-din Khan \. Ahmad Raza Kha,n^ Jamait-un-mssa 
V. Lutf’Un-nissa, Ashruff-un-mssa v, Lehareaux, Luckmidas Vithaldas v. 
Ebrahint Oosman, Anantharama v. Madhava Paniker and Modalatha's Case 
referred to. Also per MaHMOOD, J. — Where two procedures or two remedies 
are provided by statute, one of them must not be taken as operating in derogation 
of the other. 

AJUDHIA PRASAD r. BALMUKAND ... ... ... ... VIII 354 

2. * '%lf)pearance ” of defendant under Civil Procedure Code, s. 101 — Civil Proce- 
dure Code ss. 64, 100, 108, 157. The first hearing of a suit was fixed for the 
12th December 1883, on which day the defendant did not appear, and the case 
was adjourned to the 18th December, and as the defei]^ant did not then appear, 
a d^reo was passed in favour of the plaintiff. A vakalat-nama had been previously 
filed on the defendant’s part, and he had also objected to an application filed 
by tlA plaintiff for attachment of the defendant’s property before judgment. 

Held that these acts on the defendant’s part did not constitute an “ appearance ” 
by bijn within the meaning of s, 100 of the Civil Procedure Code, which 

. referred to an appearance in answer to a summons to appear and answer the 
claim on a day specified, issued under s. 64 ; that the decree was therefore eir 
within the meaning of ss. 100 and 108, an appeal consequently lay to the 
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Ex parte Decree— f continued J 

High Court under s. 588, cl. (9), from an order rejecting an application to set the. ^ 
decree aside. Z ain-ul-abdin Rhan v . Ahmad Baga Khan distinguished. The* .. 
Administrator^Oeneral of Bengal v. Dyaram Das, Bhimacharya v. Fakirappa b 
and Bibee Haloo v. Atwaro referred to. Per MahmOOD, J. — Xhat the Court on 
the 18th December, seemed to have acted under s. 167 of the Civil Procedure Code, 
and, choosing the first of the alternative courses allowed by that section, aated • 
under Ch. VTI of the Code, and passed an ex parte decree under the provisions of 
s. 100 of that Chapter. 

HIIIA DAI V. HIBA Lal ... ... ... ' • ... ... 538 ’ 

3. Suitf Adjournment of hearing of — ^'Appearance ** of defendant — Civil Procedure « 

Code, ss. 108, 157. A Munsif, before whom a suit was pending, fixed, by way 
of adjournment, a particular date for its dispos&l. Upon the date so JS^xed it was 
necessary to take evidence upon issues of fact which had previously been settled. 

The plaintiffs appeared on that day. The defendants did not appear, but there 

was in Court a pleader, who had been instructed by the two principal defendants ^ 

at the outset and who had filed his vakalat-nama. There was nothing to show 

that he had ever received any other instruotioiis whatever, either as to the facts 

of the case or the conduct of the defence, or that the defendants had done any- ^ 

thing beyond giving the pleader the instructions above referred to. Under these 

circumstances, the plaintiffs gave their evidence and the Munsif decreed the claim. 

Held that under the circumstances stated, the defendants’ pleader must be taken 
not to have been in Court on the date fixed for the purpose of defending the suit 
on behalf of the defendants, inasmuch as, upon that part of the case, he had not 
been instructed ; that it was therefore a fair inference that the defendants did 
not appear and the case was disposed of under s. 157 of the Civil Procedure Code ; 
and that, under those circumstances, the provisions of s. 108 were applicable, and 
the decree was an ex parte decision which it was open to the Munsif to reconsider. 

Hira Dai v. Hira Lai followed. 

RAMTAHAL RAM V. RAMESHAR RAM ... ... ... ... VIII 140 

Ex-proppietapy Tenancy — 

See Sm-LAND 2. ** 

Ex-ppoppietary Tenant— 

See ACT XII ow 1881, SS. 7 ; 7, 9 : LANDHOLDER AND Tenant 1. 

1. Act XII of 1881, SS. 7, 95 (1 ) — Determination of rent by Revenue Court — Suit 
for arrears of rent as so determined for period prior to such determination. An 
application was made in the Revenue Court under s. 95 (1) of the N.-W.P. Rent 
Act (XII of 1881) by the purchaser of proprietary rights in a mahal, for determi- 
nation of the rent payable by his vendors, who had become, under s. 7, his 
ex-proprietary tenants in respect of the land they had previously held as sir. The 
Revenue Court, by an order dated the 18th February 1884, fixed the rent at a 
particular sum payable annually, after making the deduction of four annas in 
the rupee required by s. 7 of the Rent Act. In May 1884 the purchaser sued the 
ex-proprietary tenants to recover from them arrears of rent at the sum so fixed 
for a period of three years prior to the Revenue ^Court’s order. Held, hy the 
Full Bench that the plaintiff was entitled to recover arrears of rent for they ears 
in suit at the amount determined by the Revenue Court’s order of the*^18th 
■ February 1884, subject to any question of limitation that might arise. 

Mahadeo Prasad v. Mathura ... ... .. ... VIII 189 

9. Nature of the right of occupancy — Act XII of 1881, s. 7 — Trees, In a suit for 
recovery of possession of zamindari property convoyed by a sale-deed, including 
certain plots of land which were the defendant vendor’s sir, the lower Courts 
held, with reference to s. 7 of the North-West Provinces Rent Act (XII of 1881j, ^ 
that the defendant was entitled to hold possession of the said plots as ex-propfirie- 
tary tenant, but as it appeared that they had fruit and other trees upon them, ^ 
the Courts awarded the plaintiff possession of these trees, on the ground that' the 
nature of an ex-proprietary ^enure did not entitle the bolder to resist a claim of ^ 

this kind as to the trees upon the land forming the area of such tenure. Held 
that this decision was erroneous, and that the plaintiff’s claim to possession of 
the trees upon the plots in question must be dismissed. Per MAQMpOD, J. , that 
the principle of the maxim solum ejusest usque ad cesium was applicable 

to the case by way of analogy, and that an ex-proprietary tenant had all the 
rights and incidents assigned by jurisprudence to the ownership of land, subject 
onlf to the restriction imposed upon the occupancy-tenure by the statute which 
created it, and that hence he would be entitled to the trees on the land, and to ‘ 
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Kx*pvopri6tftry Tstitiiit — (oontinued.) 

W them as> long as the tenure existed. Bibee Sohodwa v. Smith, Narendra 

, liar am Roy Chowdhry v, Ishan Chandra Sen, Qopal Pandey v. Parsotam Das, 

.'i Ooluck Ram v. Nuba Soondutee Dassee, Shaikh Mahomed AH v. Bolakee Bhuggut, 

Ram Baran Ram>v.,8alig Ratn Singh, and DM Prasad v. liar D.vaZ referred ta. 

Also per MahMCKDD, J., that it would be impossible to give eflEect to the lower 

» GourtF* decrees without disturbing the ex-proprietary tenant’s rights ; for if the 
plaintiff were entitled to possession of the trees, he w'ould be entitled to enter 
upon the land to get at the trees, because when the law gives a right, it must be 

* understood to allow everything necessary to give that right effect. 

DEOK3 NANDAN u. DHIAN SINGH ... ... ... ... VIII 46T 

Falst Evidence— 

See ACT XLV OF 1860, 8. 193.' 

Family Cnetom — . 

Wajib’Ul-arz— Muhammadan Law-— Appeal to Her Majesty in Council— Question of 
• fact. It having been alleged that an estate, by custom, descended to a single 
heir in the male line, the High Court, concurring with the Court of First Instance, 

• found that this custom had not been proved to prevail in the family. On an 
appeal contesting this finding, it was argued, among other objections, that the 
High Court had not given sufficient effect to an entry in the wajib-ul-arz of a 
zamindari village, the principal one comprised in the family estate now in 
dispute; the last owner of that estate, who held all the shares in the village, 
having caused an entry to be made to the effect that his eldest son should be his 
sole heir, the others of the family being maintained. Held, that, though 
termed an entry in a wajib-ul-arz, the document was not entitled to the name, 
but was rather in the nature of a testamentary attempt to make a disposition 
contrary to the Muhammadan law of descent. The appeal was not taken out of 
the rule as to the concurrent findings of two Courts, primary and appellate, on a 
question of fact. 

MUHAMMAD ISMAIIj KHAN V. FIDAYAT-UN-NISSA ... ... VIII 516 

Foreclosure— 

See Mortgage 8. 

Forgery— 

“ Dishonestly'^ — ^'Fraudulently," See ACT XLV OF 1860, ss. 24, 25. 

Fraudulent Transfer — 

See ACT III OP 1877, S. 50. 

Burden of proof — Muhammadan Law — Sale of immoveable properly by Muham- 
madan in satisfaction of\oife's dower — Consideration — Deferred debt. A genuine 
sale made for good and valid consideration to one creditor, even if effected to 
delay and defeat another, apart from cases in which either insolvency or bank- 
ruptcy is involved, is not void. If a man owes another a real debt, and in satis- 
faction thereof sells to his creditor an equivalent portion of his property, trans- 
ferring it to the vendee, and thereby extinguishing the debt, the transaction cannot 
be assailed, though the effect of it is to give the selected creditor a preference. 

Wood V. Pixie, Chowne v, Baylis, and the authorities collected in the notes to 
Twyne's Case referred to. Pending a suit for recovery of a debt, the defendant, 
who was a Muhammadan, executed a deed of sale, dated in June 1882, of a four 
annas zamindari share in favour of his wife, the consideration recited therein being 
the amount of the vendee’s deferred dower-debt. Subsequently the creditor 
obtained a simple money decree against the defendant, and in execution thereof 
attached the four annas share. The vendee objected to the attachment, on the 
ba^js ^of her sale-deed, but her objection was disallowed on the ground that the 
instrmxrent was collusive. She thereupon brought a suit against the judgment' 

^^editor for a declaration of her right and to set aside the attachment order. Held 
•that if there was in fact a subsisting debt due for dower from the husband to the 
wife, and he transferred and she accepted the four annas ^share in satisfaction of 
it, the* transaction was a perfectly legitimate one, and no Court bad any power to 
disturb it* It was for the defendant, the judgment-creditor, to establish either 
that thd deferred ^ower-debt did not constitute such a present consideration as 
would support the sale, or that the transaction was merely colourable and a ficti- 
tious one, which was never intended to have operation or effect, cither as a transfer 
of the property or an extinguishment of the dower-debt ; and that, despite what 
appeared in the sale-deed, the parties remained in precisely the same position as 
befqre it was exeouted^tbe four annas still remaining the property of the vendor. 
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Fraudulent TvsLnstm-^condnuedJ 

and as 8uoh liable to the abfcwhmenfc Held, applying the general principles of 
the Mahammadan law as to deferred debts, that there was good consideration fof 
the sale of June 1882, and that, in the absence of proof of fraud of the kind above 
indicated, the vendee was entitled to maintain it, and to succeed in the suit. 
SUBA BiBI V. BALGOBIND DAS ... ... • ‘ ... VIII 

Government Pleader— • 


PACfB 


178 


See Prosecution, Withdrawal from. 

Grievous Hurt— - 

See magistrate. 

Guardian— 


Muhammadan Law— 'Mother. See CIVIL PROCEDURE CODE s 13 * 

Heirs- 

Bight of one of several, to sue creditor for' share of debt. See DEBT. 

Hereditary Title— 

Istemrari patta. See LEASE 1. 

High Court— 

Reference to. See CIVIL PROCEDURE Code, s. 617. 


High Court’s Powers of Revision— 

See APPEAL, 4 : CIVIL PROCEDURE CODE, BS. 20C ; 407 (c) , 622. 

1. Civil Procedure Code. S8. Act XL of nss (Bengal Minors Act) s 3— 

Certilicate of administration. Under s. 3 of the Bengal Minors Act (XL of 1858) 
the Civil Court has no power to refuse to admit a person who has obtained a 
certificate of administration under the Act, to defend a suit on the minor’s behalf 
as guardian of such minor. Where a Subordinate Judge had so acted,— Ae/d that 
the High Court had no power to revise his order under s. 622 of the Civil 
Prooeduro Code. 


Baldeo Das v. Gobtnd Shankar ... ... ... yjj 

2. Civil Procedure Code. s. 206— Order amending decree. A District Judge by 
an order passed under s. 206 of the Civil Procedure Code, altered a decree passed 
by his predecessor in the terms, “ I dismiss the appeal/’ to read “ I accept the 
appeal,” on the ground that his predecessor had obviously meant to say he 
accepted the appeal, and that the decree as it stood failed to give effect to the 
judgment. Held by the Full Bench that an order passed under s. 206 of the 
Civil Procedure Code constituted an adjudication separate Irom that ' concluded 
by a decree under the Code passed after the parties had been heard and evidence 
taken, and that the order in the present case was therefore a separate adjudication 
and was not appealable, under s. 588. Al.so that, in saying that by “ dismiss 
his predecessor had meant “decree,” the Judge had altered the decree in’ a 
m inner not warranted by the terms of s. 206, that he had therefore exorcised his 
jurisdiction “ illegally and with material irregularity,” Vithin the meaning of 
8. 622 of the Code, and that the High Court was consequently compefbnb to 
reverse hia order. The judgment of Oldfield, J., reversed, and tfcat of 
MAHMOOD, J., affirmed. 

SURTA V. Ganga... ... ... ... ... Yjj 

3. Civil Procedure Code, ss. 206, 622 — Order amending decree in respect j)f court- 
fee in pre-emption suit. An order as to costs, contained in a decree for pre-emp- 
tion, directed that the pleader’s fees should be calculated with reference to the 
value of the claim as set forth in the plaint. Subsequently the Court, professing 
to act under s. 206 of the Civil Procedure Code, passed an order directing ^bl 
amendment of the decree by calculating the pleader’s foes upon the actual value 
of the property. Held by the Pull Bench that the alteration of the deere^? was 
improper, and was not an amendment of the kind authorized by s, 206 of the 

^Civil Procedure Code. An order passed under s. 206 amending a decree is a 
separate adjudication, and is not merely a part of the original decree, and such”an 
order is not appealable under s. 588 of the Code. Such an order, therefore^ can 
be revised by the High Court, under s. 622. The judgment of OLDFIELD J 
. reversed, and that of MAHMOOD, J., affirmed. ’ 

EAf^HUNATH DAS p. RAJ Kumar ... ... ... ... '*VII 

4V, CivU JProcedur^ Code ^ s. 622 — Transfer of interest pending suit — Lis pendwis— 
Mj^lMion to brin^ transferee upon the recor^^Oivil Vtoceiwre Code, s. 244,, 





"Rijth Court’s Powers of Revision — (continued.,) « 

^ A decree of the High Court, giving possession of certain shares in a bank to the 
.plaintiff Rf»was reversed on appeal by the Privy Council. The defendant then 
'a|>plied to the Court of First Instance to order restitution of the shares, which 
had been realized by the plaintiff. Upon being ordered to produce the shares, R 
made an application to the Court, professedly under s. 244 of the Civil Procedure 
Code, in which®he alleged that, ponding the appeal to the Privy Council, he had 
transferred the shares to G, his counsel in the case, who had failed to restore 
them, and he prayed “that the said person might bo brought upon the record, 
and that execution for recovery of the said shares might be given against him.’* 
The Court passed an order upon this application, calling on G to show cause 
why he should not be called upon to restore the shares made over to him by R, 
and he thereupon filed an answer denying that he was the custodian of the shares, 
and alleging that he was their purchaser for value. The Court passed an order 
directing that G’s name should be placed on the record, so that the decree might 
be executed against (him. Held that the question being one between two judg- 
ment-debtors inter se, and not between the parties arrayed against each other 
as decree-holders of the one part, and judgment-debtors or thoir representatives 
of the other, the provisions of s. 244 of the Civil Procedure Code were not appli- 
cable to the case ; that G could not be regarded as “ representative ” of R within 
the meaning of that section ; that the application by R was meant to be and 
actually was one praying that, in respect of the scrip, restitution of which was 
being enforced against him, the person to whom some interest in it, more or 
less, had come ponding the suit, might, in addition to himself, in so far as 
suoh interest had passed from him, be brought under the operation of the 
execution proceedings ; that this was an application under s. 372 of the Civil 
Procedure Code ; and the order passed on it being appealable under s. 588 (21), 
was not open to revision by the High Court under s. 622. 

Raynor t. The MussooRiE Bank, IjImitbd ... ... ... vil 

Criminal Procedure Code, s, 439. See CRIMINAL PROCEDURE CODE, s. 421. 

Hindu Law — 

See DEBT ; RESTITUTION OP CONJUGAL RIGHTS. 

Adoption — Jains. See JaINS. 

1. Brahmans — Adoption of sister* s son — Suit for partition of property by person in 
possession making a false claim thereto. According to the Hindu Law, a 
Brahman cannot validly adopt his sister’s son. B, a childless Hindu and a 
Brahman, adopted X, his sister’s son, and, subsequently apprehending that 
the adoption was invalid, executed a will by which ho left his estate to X. 
After B’s death, X obtained possession, and remained in possession of the estate 
till his death, which occurred before he had attained majority. After this, joint 
possession of the estate was obtained by P and S, two widows of B, who set up a 
right of inheritance from X, as being in the position of mothers to him, in 
consequence of his adoption by their deceased husband. A suit was brought by 
S against P for partition of the estate. Held, that the adoption of X by B, a 
Brahman, was invalid, and that P and S were not entitled to succeed him as his 
' heirs. Held, also that, inasmuch as the parties had set up a false claim to the 
estate, and had no estate in law which they could divide, the suit for partition was 
not maintainable merely by reason of the fact that they were in possession. Armcry 
^ V. Delamirie and Ash3r v. Whitlock referred to. 

' \ PARBATl V. SUNDAR ... ... ... ... ... VIII 

J Daughter's son — Hindu widow — Decree against widow — Reversioner — Res 
dudioata — Declaratory decree — Act I of 1877, s. 42 — Civil Procedure Code, s. 678. 
\ suit brought agaivist K, the widow of R, a Hindu, by the representatives of 
ys brother^ H and P, tor possession of his estate, ended m a compromise by 
>hioh the defendant recognised the plaintiffs* rights and conceded that the family 
^s Joint. After K’s death, M, a daughter of R, brought a suit on her own behalf 
gainst the above-mentioned plaintiffs for possession of her father’s estate, but 
!%rwards withdrew her claim. Subsequently, S, M’s son, who had been born 
* , \ K’s compromise, brought a suit against M and the representatives of H and 
\ recover possession of the estate, on the allegation that, the family being a* 
\ed one, he was entitled, under the Hindu Law. to succeed to such estate, and 
V flbdth the compromise entered into by K and the withdrawal of tlje former 
v^^'by M were in fraud of his succession, and did not affect his rights. The 

f iu 4 :t of First Instance found that the plaintiff was entitled to succeed to the 
iate, but that, his mother being still alive, he was entitled to possession after 
r death only, and, upon these findings, gave him a decree declaring his right to 
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possejsalon on M’s death. The lower appellate Conrt reversed the decree, holding 
that the compromise entered into by K was conclusive against the plaintil^’s clai^m^ 
and also that, during his mother’s lifetime, he had no locus standi to maintain the 
suit. Per Mahmood, J,, that the plaintifi’s right as a daughter’s son (which were 
not aSected by his birth having taken place after his maternal granjlfather's death) 
did not entitle him, under ordinary circumstances, to succeed to his maternal 
grandfather’s estate in a divided Hindu family, during the existence of a daughter, 
whether she were bis own mother or his maternal aunt ; and that the claim for 
possession was therefore rightly dismissed. Aumiriolal Bose v. Bajoneekant Miiiert 
Sibta V. Badri Prasad, and Baijnath v. Makabir referred to. .Also that the prayer 
in the plaint was wide enough to include a prayer for declaratory relief such as tl.e 
first Court had given. Also that the rule whereby decrees against a Hindu widow, 
succeeding to her husband’s estate as heir are binding by way of res jiudicaf a 
against all who in the order of succession come after her, and in that sense may 
be dealt with as her representatives, was limited to decrees fai^gly obtained against 
the widow in a contested and bond fide litigation, and would not apply to the 
compromise ellected by K, which could scarcely be regarded as on a higher foot- 
ing than an alienation which the widow in possession of her hushaiid’s divided 
estate might have made, and which the plaintiff distinctly alleged had not been 
fairly obtained. Bani Anu7id Koer v. The Court of Wards, Nand Kumar v. 
Badha Kuari and Katc^ma Natchiar's Case referred to. Also that M’s withdrawal 
of her suit was not a bar to the suit of the plainti0. Also that it could not bo 
said that a daughter’s son was not, under any condition, competent to maintain 
a declaratory suit of this nature during the lifetime of his mother or maternal aunt, 
in respect of his maternal grandfather’s property, to the full ownership of which he 
had a reversionary right. Also that the awarding of declaratory relief as regulated 
by s. 42 of the Specific Relief Act, is a discretionary power which Courts of 
equity are empowered to exercise with reference to the circumstances of each 
case and the nature of the facts stated in the plaint and the prayer of the plain- 
^ tifi ; that so long as a Court of First Instance possesses jurisdiction to entertain 
a declaratory suit, and entering into the merits of the case arrives at right con- 
clusions and awards a declaratory decree, such a decree cannot be reversed in 
appeal simply because the discretion has been improperly exercised ; and that 
such improper exercise of discretion under s. 42 of the Specific Belief Act has no 
higher footing than that of an error, defect, or irregularity, not affecting the 
merits of the case or the jurisdiction of the Court, within the meaning of s. 678 
of the Civil Procedure Code. This does not imply that, even in cases where the 
discretionary power to award declaratory relief has been exercised wholly arbi- 
trarily and in a manner grossly inconsistent with judicial principles, the Court, 
of appeal would hat^e no power to interfere. Bam Kanaye Ghucherbutty v. 
Prosun'no Cooniar Sein, Sadut AH Khan v. Khafeh Abdool Ounnee, Sheo Singh 
Bai V. Dakho, and Damoodur Surmah v, Mohee Kant Surmah referred to. 

Sant Kumar v. Deo Saran ... ... ... ... VIH 

3. Dmtghier*s son — Missing person — Act I o/l872, ss. 107, 108, Sections 107 and 
108 of the Evidence Act, taken together, do not lay down any rule as to the exact 
time of the death of a missing person. Whenever the question as to the exact time 
of death arises, it must be dealt with according to the evidence and circumstances 
of each case, when the death is alleged to have occurred at any time not effected 
by the presumption of law as to the seven years. In the case of a sonless !^indu, 
his separate estate devolves, in the first instance, upon bis widow or widows, 
and thereafter upon the daughter or daughters, and it is not till the death of the 
daughter or daughters that the daughter’s son’s right of inheritance initiates ; and 
the death of a daughter’s son antecedent to the death of a daughter would prevent 
the estate from devolving upon the son of such daughter’s son. Upon the death 
of a sonless Hindu, his separate estate devolved upon his two widows, ,the first of 
whom had a daughter, who had two sons G and 8, G having aeon D. After the 
death of the first widow, the second came into sole possession of the property, aisdf' 
so continued till her death in 1882. At that time 8 was still living, but G had 
not been heard of by any of his relatives or friends since 1869 or 1870. In 1884, 
a purchaser from 8 claimed possession of the whole estate and was resisted by D, 
on the ground that the estate had, on the death of the second widow, devolved oi^. 
his father and 6 jointly, and S was not competent to alienate it. Held that the* 

; q^uestion whe|^et the defendant’s father was living at the time of the sel^and 
widow’s death^in 1882, was a question of evidence governed by as. IC^ and 108 of 
the Eviden^^ Act ; that under the circumstances the defendant’s father must 
held to he& died prior to the time referred to ; that consequently, according to 
i;; ibe {{indu lawy the right of succession to his gr^dfertW’s estate di^ not vest jju 
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^ Isim jointly with the plaintiff's vendoif, so as to enable the defendant^to claim 
. through him ; that the plaintiff's vendor was therefore competent to alienate the 
entire estate, and the claim must be allowed. Mazhar Ah v. Budh Singhs 
^ ^ iUnmajay Mazumdar v. Keshab Lai Ghose, Ouru Das Nag v. Matilal Nag and 
o Parmeshar Bai v. Bisheshar Singh referred to. 

DBABUP Nath Gobind Saran ... ... ... ... vxil 

i. Impartible raj — Succession in joint family to ancestral impartible estate — Bight 
^ of nearest male collateral — Exclusion of widow where the family is joints and 
m* the estate no^ separ&te. Impartible ancestral estate is not merely, by reason of 
its being impartible, the separate estate of the single member of the undivided 
fi^ily, upon whom it devolves, so long as the family continues joint. Chintamun 
Sin0i V. Nowlukho Konwari referred to and followed. A female cannot inherit 
ifhpartiblo ancestral estate, belonging to a joint family, under the Mitakshara, 
when there ace any male members^f the family who are qualified to succeed as 
heirs ; a ruld of law not dependent on custom ; and a custom modifying the law 
in this respect must b(3 a custom to admit females, not a custom to exclude them. 
Maharani Hiranath Koer v. Ram Narayan Singh approved. Where raj estate 
a ancestral and impartible, was not separate property and the family was undivided, 
and where no special custom existed, modifying the Mitakshara law of succession, 
held that the nearest male collateral relation of the last Raja, who died without 
male issue, was entitled to succeed in preference to the Raja’s widow. This 
relation, vis., a brother of the late Baja’s deceased father, at one time received 
an allowance for maintenance out of the family estate. What amounted to an 
attachment of this, according to a subsequent judicial decision, occurred in 1657. 
Held that he had not thereby been deprived of his right of succeeding as a member 
of the joint family. The raj estate in question originated in the partition of a more 
ancient one with others out of which minor estates were formed. If in the latter 
there had been descents to widows, no inference hence, to support the widow’s 
claim to inherit in this family, could be drawn. Such minor estates, might have 
been separate (which estates granted for maintenance probably would be), and in 
that case the widows of the last holders would have succeeded them in due 
qpurse of law. Unless connection is shown between families, evidence of a special 
family custom in one is not evidence of a similar family custom in another. 

^ Baja RUP SINGH u. RANI Baisni ... ... ... .;. VII 

5, Inheritance — Sudras — Illegitimate son. Held that an Ahir^ who was the off- 
spring of an adulterous intercourse, was incapable of inheriting his father’s 
property, even as a Sudra. Vencatachella Chetty v. Parvathammal^ Parisi 
Nayudu v. Bangaru Nayudut Viraramuthi Udayan v. Singaravelu^ Rahi v, 

^ Govinda and Narayan Bharthi v. Laving Bharthi referred to. 

Dalip tJ. Ganpat ... ... ... ... ... VIII 

6, Joint and undivided Hindu family — Joint and undivided property — Debts of 

deceased member — Liability of his interest, J, a member of a joint Hindu family, 
left two sons, R and 8. 8 borrowed money upon a simple bond, and, after his 

death, the obligee sued his widow and daughter-in-law upon the bond, obtained a 
decree against them, and, in execution thereof, brought to sale S’s interest in the 
property. B, the grandson of R, thereupon sued the purchaser to recover the 
same, on the ground that it was the joint property of 8 and himself, and could not 
be attached and sold in satisfaction of S’s debt. Held, that on the death of 8, 
his inl(6re^ passed to the plaintiff by survivorship, and was not liable after bis 
death to any personal debt he had incurred, inasmuch as no charge bad been made 
on the property, and the creditor could not recover his money from the joint pro- 
perty after the death of 8 when he had not obtained judgment against 3 and taken 
out execution by attachment against him. Sura} Btinsi Koer v. Sheo Per sad Singh 
and Rai Bal Ktshen v. Bai Sita Ram referred to. 

Balbhadar u. Bisheshar ... ... ... ... viii 

7, Joint family — Power of the father to alienate ancestral property for pious pur- 
poses. • .According to the Hindu law, the power of the father to make alienations 

^ of joint ancestral estate without his son’s consent extends to provision of a 
permanent shrine for a family idol. Oopal Chand Pande v, Babu Kunwar Singh 
referred to. In a suit brought by a son to set aside an alienation of ancestral 
estate by the father for the purpose above-mentioned, the son bav^g contended 
that the real motive for the gift was not piety to the gods, but malice against 
him, thfe Court remitted an issue to the lower appellate Court for the purpose 
of ascertaining whetber the endowment had been made bond fide for the satis- 
. factiotti of the idol and the benefit of the donor’s soul, Or from motives of spite 
against the plaintiff. 

^AGBUNATH PitAjfiAB V. GOBIND PRASAD ... ... VIII 
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8. Joint Hindu family -- Alienation by father — Suit by sons to set aside alienation — 

Duty of sons to pay father's dehis^Biirden of proof , The rule enunciatL’d by the 
Privy Council in Muddun Thnkoor v. Kantoo Lall and Suraj Bunsi Koer v. Sheo 
Persad Singh, “that where joint ancestral property has passed out of a joint family, 
either under a conveyance executed by a father in consideration an antecedent 
debt, or in order to raise money to pay ofi an antecedent debt, or uhder a sale in 
execution of a decree for the father’s debt, his sons, by reason of their duty to pay < . ' 

their father’s debts, cannot recover that property, unless they show that the debts ^ 
were contracted for immoral purposes to the knowledge of the vendee or mortgagee,” 

is limited to antecedent debts, i.e., to debts contracted bef6re 'the sale or mortgage 
sought to be impeached by the son ; and it does not cover cases in which a sum in'* 
ready money has been paid over to the father by the vendee or mortgagee. The- 
authorities seem to come to this, that in those caries where a person buys ancestral 
estate, or takes a mortgage of it from the father, whom he knows to Imve only a 
limited interest in it, for a sum of ready money paid down at the time of the trans- 
action, such person, in a suit by the sons to avoid it, must establish that he made 
all reasonable and fair inquiry before effecting the sale or mortgage, and that he 
was satisfied by such inquiry, and believed, in paying his money, that it was 
required for the legal necessities of the joint family, in respect of which the father, 
as head and managing member, could deal with and bind the joint ancestral estate. 

‘ LAL SiNOH u. Deo Narain Singh ... ... ... ... vill 279 

9. Joint Hindu family — Liability of ancestral estate for satisfaction of father's debt 

when not incurred for immoral purposes. A suit was brought against G, the 
head of a joint Hindu family, by S, to whom he had mortgaged ten biswas of 
ancestral estate as security for a loan, to recover the amount of the loan by 
enforcement of the mortgage against the entire ten biswas. During the pen- 
dency of the suit G died, and his son Z and his widow B were brought on the 
record as his legal representatives. In support of his claim to enforce the 
mortgage against the entire ten biswas, and not merely against the share 
therein which G, during his lifetime, might have got separated, the plaintifi 
pleaded that the debt incurred by G was of such a character that, according to 
the Hindu law, his son Z was under a pious duty to discharge it out of his own 
estate. It was found that, although the father was grossly extravagant and , 

selfish in his expenditure, there was no evidence that the proceeds of the parti- 
cular loan in question were applied to any special licentious purposes, but that 

the money was not borrowed to meet any family necessity or laid out in necessary 
expenses, but used in G’s personal expenses. Held, that this evidence did not 
justify the lower Court in decreeing that the debt should bo charged on the <. 
share of the father alone in the ten biswas mortgaged, as it did not establish that 
he had wasted the money on immoral purposes, or that the debt was such that 
a pious son would be free to repudiate it. Nanomi Babuasm v. Modun Mohun 
followed. 

SiTA RAM V. ZAiiiM Singh ... ... ... yt ... VIII 231 

10. Joint Hindu family — Sale of ancestral estate in executio7i of decree against 
father — Effect of sale on rights and interests. When a decree has been made 
against the father and manager of a joint Hindu family in reference to a tran- 
saction by which he has professed to charge or sell the joint ancestral ^property, 
and a sale has taken place in execution of such decree of the join^ ances- 
tral property without any limitation as to the rights and interests sold, the 
rights and interests of all the co-parceners are to be assumed to have passed to 
the purchaser, and they are bound by the sale, unless and until they establish 
that the debt incurred by the father, and in respect of which the decree was 
obtained against him, was a debt incurred for immoral purposes of the kind 
mentioned by Yajnavalkya, Ch. II, s. 48, and Manu, Oh. VIII, sloka 16S, and 
one which it would not be their pious duty as sons to discharge. If, However, 
the decree, from the form of the suit, the character of the debt reoovered.hy^t, 
and its terms, is to be interpreted as a decree against the father alone and 

E ersonal to himself, and all that is put- up and sold thereunder in execution , 
is right and interest in the joint ancestral estate, then the auction -purchaser 
acquires no mqre than that right and interest, i.e., the right to demand partition 
to the extent of the father's share. In this last-mentioned case, the co- parceners 
can successfully resist any attempt on the part of the auotio|j-purch4ser to 
obtain possession of the whole of the joint ancestral estate, or, if he obtains 
' possession, may maintain a suit for ejectment to the extent of their shares \jpon 
thh basis of the terms of the decree obtained against the father, and the limite4 
nature of the rights passed by the sale tbeiounder. Oirdharee Lall v. Kejntoo 






^ ' FAaB 

Hin^u Law — (conclvded.) , 

Lall, Deendyal Lall v. Jn^gdeep Narain Singh, Suraj Bunsi Koer v. Sheo Period 
Stngh, Btss.fssur Lall Sahoo v. Maharaja Liichmessur Singh, Muttaynn Chetti v. 

** Sungili Vira Pandia Chinnatamhiar, IJurdey Narain Sahu v. Rooder Per hash 
Misser, Nanomi Bnhuasin v. Modun Mohun, Ram Narain Lai v. Bhawani Prasad, 

Gaura v. Nanak Chand, Appovier v. Rama Snbba Aiyan, Phul Ghand v. Man 
Singh, Chamaili Kuav v. Ram Prasad, and Rama Nand Singh v. Oobind Singh 
\ ircf erred to. 

^ Basa MAL Maharaj Singh ... ... ... ...VIII 206 

11. Mitakshara — Hindu tfidotv — Estate inherited by two Hindu widows from 
deceased husband — Alienation by one widow. When their Lordships of the Privy 
Couilcil have seen fit to place a. definite construction upon any point of Hindu law, 
ttfe High Court is bound by such construction until such time as their Lordships 
may think fit to vary the same. According to the Mitakshara law, the estate 
which two Hindu widows take by inheritance from their deceased husband is not 
several, but joint. The senior of two such Hindu widows is not a. manager of 
such estate, and competent, for purposes of legal necessity, to alienate it without 
the consent of the other. Bhugwandeen Doobey v . Myna Baee and Gajapathi 
Nilamani v. Gajapathi Radhamani referred to. 

Ram PiYARi u. Mulchand ... ... ... ... ... VII 114 

12. Sadhs — Partition between loidow and mother, both claiming life interests — 
Alienation by mother — Reversioner — Declaratory decree. Upon the death of a 
Hindu, a dispute as to his separate estate took place between his mother and his 
widow, which was referred to arbitration and an award was made dividing the 
property between the disputants. It did not appear that either of them claimed 
the property absolutely, but they disputed as to who should have a life-interest in 
it, and this was the subject of the arbitration and of the award. Subsequently 

. the mother executed a deed of gift of part of the property which came to her 
in favour of her nephews. The daughter and the daughter’s sons of the deceased, 
as reversioners, sued the donees to set aside the gift, asserting that the donor 
had no power to make it, having under the Hindu law a life-interest only in the 
property. The parties were Sadhs. Held that the Hindu law of inheritance 
was presumably applicable to the parties, and the defendants had not shown 
that any custom among the Sadhs, having the force of law, prevailed opposed to 
the Hindu law. Held that inasmuch as the donor was in any circumstances 
entitled to maintenance, and the decision come to upon the arbitration was to 
put her in possession of half the property, but only on the footing of a woman’s 
interest for life, the defendants could not set up any title by adverse possession 
on her part to defeat the claim of the reversioners. Held also that the plaintiffs 
were competent to maintain the suit as reversioners to the widow, and were 
entitled to a decree for a declaration that the gift should not affect any of their 
rights as reversioners after the widow’s death. 

GOPI CHAND u. SUJAN KuAR ... ... ... ... VIII 646 

13. Stridhan — Succession. Upon the death of a childless Hindu widow who had 
been married in one of the four approved forms of marriage, S, one of the 
collateral relatives of her husband, stating that his minor son had been adopted 
by her, obtained possession of certain property, which had formed her stridhan, 
and mutation of names was effected in the minor’s favour in the revenue records. 

A suit wa?fe instituted against S and his son by C, on the allegation that he and 
J, who were collateral relatives of the widow’s husband, were entitled, under 
the Hindu Law, to succeed in moieties to the properties left by her as her 
stridhan, and claiming recovery of possession of half her property. In defence 
the adoption was pic aded, and another plea was that the widow had loft a brother 
who, in the absence of the adoption, would succeed to the property, to the 
exclusion-* of the plaintiff. The Court of First Instance held that the alleged 
adoption had not been proved. In the lower appellate Court the plea as to 
adoptio'n was given up. Held that, upon the facts found, the plaintiff was the 

* heir of the deceased widpw, and as such entitled to succeed to her stridhan under 
‘*thc Hindu law. Thakoor Deyhee v. Baluk Ram followed. Munia v. Puran 
, distinguished. 

ChXmpAT V. SHIBA ... ... ' ... ... • ... VIII 393 

Hindu Wfdow— 

See ACT I OF 1877, S. 42 : DECLARATORY DECREE 2 : HINDU LAW 4 AND 11 ; 
Pre-emption 4. 

Decree figainst widow — Reversioner — Res judicata* See HINDU LAW 2« 
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Hindu WidQv — f contintiedj 
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1. Decree against widow — ffraud^^Beveraioner, Upon the death of B, a Hindu, 
who was separate from his brother S, his widow G became life- tenant ofehis estate 
and his daughter B became entitled to succeed after G’s death. In 1662, a suit^^ ^ 
was brought by S and G against V to recover the value of a branch of a mango e 
tree wrongfully taken by the defendant, and for maintenance possession over 
the grove in which the tree was situate. The suit was dismissed, and it was 
decided that B was not the owner of the grove, nor was G the owner. In ISgd, • j 
B brought a suit against G, S, V, and A, to whom V had sold some of the trees, 
claiming a declaration of her right and possession of the grove, upon the allega- 
tion that the proceedings of 1862 were carried on in collusion between 3 and G on 
the one hand and V on the other, for the purpose of improperly preventing kex^ 
from asserting her rights. Held that if the suit of 1882 was a genuine suit andr 
was properly contested by the then plaintiffs, f|jiough S might have been impro- 
perly joined as plaintiff, any decision then passed against G would he binding 
upon the present plaintiff, and estop her again litigating questions which wore 
then deoid^. Held also that if the plaintiff’s speoifio allegation of fraud and 
collusion in the proceedings of 1882 were established, and even if the decree of 
1882 did dispose of the question now sought to be re-opened, the decision in that ^ 
suit would not be binding on the plaintiff under the circumstances. Held also 
that if it should turn out that there was fraud and collusion in the proceedings 
of 1882, and an attempt to interfere with the plaintiff's right as reversioner to the 
grove on the death of her mother, she would be entitled in the present suit to 
claim not only a declaration of her right, but also to have the grove reduced into 
the possession of the life-tenant ; and that suoh relief could be given upon this 
form of plaint. Katama Natchiar's Case^ Adi Deo Narain Singh v. Dukharam 
Singh and Sant Kumar v. Deo Saran referred to. 


SACHIT u. BUDHUA KUAR ... ... ... ... ... vni 429 


2. Re-marriage — Presumption of legality of marriage — Act XV of L sued 

for possession of certain immoveable property as the widow and heiress of a 
Hindu, a Gaur Bajput, and governed by the law of the Mitakshara, alleging 
him to have boon at the time of his death separate from the other members of « 
his family. The suit was dismissed by the lower appellate Court, on the grounds 
that the plaintiff at the time when her connection with the deceased began was «» 
the widow of one of his cousins ; that, according to the custom of the caste, the 
marriage of a widow with a relative of her husband was invalid ; and that conse- 
quently the plaintiff could not be considered the lawfully married wife of the 
deceased, and entitled as such to the inheritance of his estate. Held that the 
plaintiff having in tbc first Court given evidence to show that she was married 
to the deceased and that her two infant daughters were the offspring of thnt 
marriage, and, looking to the provisions of Act XV of 1856, the presumptiojA 
was in favour of the legality of such marriage until the contrary was shown, i.e., 
until the defendants had established that, according to the custom of the caste 
of Gaur Rajputs, the marriage of a cousin with his deceased cousin's widow was 
prohibited. 

Lachman Kuar V. Mabdan Singh ... ... ... ... vill 143 


Hurt- 

See Cbiminal Fbocedube Code, s. 3S : Maoistbatb. 

Husband and Wife— 

See MUHAMMADAN LAW 6 : RESTITUTION OE CONJUGAL RIGHTS. 

Impartible Raj — 

See Hindu Law 4. 

Inheritanoe— * . 

See Condition bbstbainino alienation : Debt : Muhammadan L*aw 
a AND 3. 

InsoWent — 

See Statute ii ajud 12 Vio., 0. ai, s. 24. 

Insolvent Jud|ment-debtor— 

See Civil Phocbdube Code, s. 35l (a) , s. 351 (5). 

Instalment Bond— 

gee LIMSPATJOH. 
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Intenest— - ^ 

.Sec BOND: CIVIL PROCEDURE Code, S. 583: EXECUTION OP DECREE 8: 
Mortgage 6 and 14. 

‘-Interest after due date-^Measure of damages. See BOND 3. 

Mortgage— Redemption— Act IV of 188Q, ss. 83. 84. See Mortgage 14. 

“ Istemrari Patta*^— . 

^es^editgry title. See LEASE 1. 

Jltins— 

Adoption— Hindu Law — Second adoption by widow. Id a suit to which the parties 
weae ^ains, and in whicli the plaintiff claimed a declaration that he was adopted 
by the defendant to her deceased^ husband, and that as such adopted son he was 
entitled to all the property left by her deceased husband, it was found that, 
subsequent to the husband's deaths the defendant had adopted another person, 
who had died “prior to the adoption of the plaintiff and without leaving widow or 
child. Held that the* powers of a Jain widow, except that she can make an 
adoption without the permission of her husband or the consent of his heirs, and 
<<may adopt a daughter’s son, and that no ceremonies are neoe^^sary, are controlled 
by the Hindu law of aidoption, and the Kritima form of adoption not being 

> recognized by the Jain community, or among the Hindus of the North-Western 
Provinces, it must be assumed that the widow had power to make a second 
adoption, and that such adoption was to her husband. Held, therefore, that the 
adoption of the plaintiff was valid and effective. Held that the effect of the 
second adoption being to make the second adopted son the son of the deceased 
husband, he must be treated as if he had been born, or at all events conceived, 
in the husband’s lifetime, and his title related back to the death of the elder 
brother, the first adopted son : so that if the elder brother left no widow or child 
who would succeed him to the exclusion of his younger brother, the second adopt- 
*ed son would succeed as heir to the father. Sheo Singh Bai v. Dakho referred to. 

TiAKHMI Ohand V. Gatto Bai ... ... ... ... VIII 319 ^ 

Joint Ancastpal Property— 

See XXBOUTION OF DGCBEE 16. 

Igint Hindu Family — 

See HINDU Law 6, 7, 8, 9 AND 10 : PRE-EMPTION 19. 

Partnership — Suit by one member for debt due to family firm. In a suit for money 
lent, brought by the father of a joint Hindu family who carried on jointly an 
ancestral money-lending business, the plaintiff stated, in examination, that he 
had ceased to take an active part in the management of the affairs of the firm, 
and that the control of its business was in the hands of his sons, whom he 
described as “ maliks ”. Held that, under the circumstances, the plaintiff could 
not maintain the suit in his individual capacity, and without joining his sons 
as plaintiffs with him, his sons being his partners in the ancestral business, and 
he not being the managing member or proprietor. 

Jugal Kishore v. Hulasi Bam ... ... ... ... Vlll 264 

Judgment— 

See APPEAL 3. 

Of criminal a^^llate Court. See CRIMINAL PROCEDURE CODE, s. 421. 

Judicial Notice- 

Bee ACT XLV OF 1860, S. 296. 

Jurisdiction- 

Bee Execution of Decree 6. 

1. Assignment of rent of land—Suit by assigns against tenant— Civil and Revenue 
Courts— Act XII of 1881, s. 93 (d). A suit by the person, to whom a landholder 
has assigned rents payable to him by tenants, for the recovery of the money so 
assigned, is a suit cognizable in the Civil Courts and not in the Bevenue. 

Gfimk PRASAD V. CHANDRAWATI ... ... ... ... VII 266 

•Civil and Revenue Courts. See Bent-FREB GRANT. 

Civil^and Revenue Courts— Declaration that land is plaintiff* s sir and defendant 
a lessee — Bandholder and tenant. A zamindar claimed a declaration that certain 
land was his sir atad that the defendants were in possession thereof as his lessees. 

The detendants resisted the claim on the ground that they were tenants of 
ihe land at fixed rates, and not lessees of it as the plaintiff’s sir. Held that 
the raised the question whether the land was 9ir« in respect of which no 
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Jarisdiotioa — (continued) < r " 

occupancy-rights could be created except by contract, and whether the defendants 
were the plaintiff’s lessees, and that this was a question purely of coi^tract, and . 
one which was cognizable in the Civil Courts. 

Kaulebhab Panday V. Girdhari Singh ... ... ... VII 3S3 

3. Civil and Revenue CourU — Landholder and tenant — Declaratory decree — Act 
XII of 1881, 's. 95 (n). A suit in which the plaintiff clafms, as" the tenant of 
land, that he may be declared to be the tenant, and that the defendant,'’ the 
landholder, may be restrained from interfering with his right to the land as a 
tenant, and in which the defendant denies the relation between him and the 
plaintiff of landholder and tenant, is not a suit which is exclusively cognizable 
in the Revenue Court. 

Sheodisht Narain Singh v. Rameshar Dial ... ... ... vfi 188 


4. Civil and BeveJiue Courts — Resumption of rent-free grant — Act XII o/,188l, ss. 30, 
95(c) — Act XIX of ISIS, s. ^24:1 (h). A zamindar brought a suit to recover 
possession of certain land in the village which was held by the defendants rent- 
free, in consideration of rendering services as khera-patis, on the ground that he 
was entitled, as zamindar, to dispense with their services, and that, therefore, 
they no longer possessed any right to hold the land. The claim was resisted by 
the khera-patis on the ground that for many years they had been in possession of 
the land as muafi-holders. Held that the dispute so raised was a matter which 
could form the subject of an application to resume a rent-free grant within the 
meaning of s. 30 of the N.-W. P. Rent Act (XII of 1881), and that the cognizance 
of the suit by the Civil Court was therefore barred by cl. (c) of s. 95 of that Act, 
and that, for similar reasons, the Civil Court, under cl. (h) of s. 241 of the N.-W. P. 
Land Revenue Act (XIX of 1873), could not exercise jurisdiction over the matter 
of the suit. 


TiKA Ram u. Khuda Yar Khan ... ... ... ... VII ^191 

6. Civil and Revenue Courts — Suit by lessee of occupancy tenant for recovery of 
possession — Aet XU of 1881, s. 95 (n). Section 95 (n) of the N.-W. P. Rent Act (XII 
of 1881) is applicable to a suit by the lessee of an occupancy-tenant to recover 
possession of the land under the lease, from which the lessor has ejected him, 
and such a suit is exclusively cognizable by the Revenue Courts. Muhammad _ ‘ 
Zaki V. Hasrat Khan and Ribhan v. Partab Singh distinguished. 

CHHIDDU 1?. Narpat ... ... ... ... ... VIII 62 


6. Competency of Subordinate Judge to try Munsifs case — Act XVI of 1868, ss. 13, 
16, 16 — Act VI of 1871, ss, 19, 20 — Civil Procedure Code, ss. 15, 25, 57 (a), 578, 
PorPETHERAM, C.J., and ERODHURST, MAHMOOD, and DUTHOIT, JJ.— The 
object of ss. 19 and 20 of the Bengal Civil Courts Act, 1871, was to create in the 
District Judge, Subordinate Judgo, and Munsif concurrent jurisdiction up to 
Rs. 1,000. Per PKTHERAM, C. J. — Section 15 of the Civil Procedure Code is a 
proviso to those sections. The word “ shall ” in that section is imperative on the 
suitor. The word is used for the purpose of protecting tbo Courts. The suitor shall 
be obliged to bring his suit in the Court of the lowest grade competent to try it. The 
object of the Legislature is that rhe Court of the higher grade shall not be over- 
crowded with suits. Whenever an Act confers a benefit, the donee may exercise 
the same or at his pleasure. The proviso is for the benefit of the Cpurt of the 
higher grade, apd it is not bound to take advantage of it. If it does npt wish to 
try the suit, it may refuse to entertain it. If it wishes to retain the suit in its 
Court, it may do so ; it is not bound to refuse to entertain it. Per DUTHOIT, J. 
—The words in s. 67 of the Civil Procedure Code “ shall be ” arc an instruction 
which the Courtis bound to follow; and they are therefore a restraint upon 
jurisdiction. The effect, therefore, of the concurrent jurisdiction of Subordinate 
Judges and Munsifs is not to allow to a Subordinate Judge discretion as to accept- 
ing or not accepting for trial by himself suits cognizable by the inferior'tribunal. 
BrODHURst and MAHMOOD, JJ. — Section 3 6 of the Civil Procedure 0qc|e Ts a 
-%iile of procedure, not of jurisdiction, and whilst it lays down that a suit shall be 
Instituted in the Court of the lowest grade, it does nob oust the jurisdiction Q)f ^ 
the Courts of higher grades. Russick Chunder Mnhunt v. Ram Lai Shaha anrf 
Sufee-ool-lah Sircar v. Begum Bibi followed. Per Oldfield, J. — Section 16 of 
the Civil Procedure Code is a provision entirely of procedure as distinct from 
jurisdiction, and its effect on s. 19 of the Bengal Civil Courts Act is that the 
jurisdiction of the District Judge and Subordinate Judge^ extends to all 
original suits cognizable by the Civil Court, subject in its exercise to a certain 
procedure namely, that the suits be instituted in the Court of lowest grade 
oompetent to try them* Held therefore, by PETHEHAMr 0*J.| and OLDi^^Db, 
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jTiiPlsdiotiotl — (continued.) ' ^ 

„ SBODHUBST, and ^AHMOOD, 3J., where a Subordinate Judge had tried a suit 
'Which a Munsif, a Court of a lower grade^ might have tried, that the 
^ ^abordinatf^ Judge had not acted without jurisdiction. The plaint in such suit 
hILd been in the first instance presented to the Munsif, who had returned 
» it, to be presented to the Subordinate Judge. Per DUTHOIT, J. — The decree 
of the Subordinate Judge would not be liable to be reversed in appeal for 
want of jurisdiction, for the jurisdiction was there, though it ought not to have 
^ ^beeir* exercised. This view of the matter was consistent with the received 
canon of construction, that unless the Legislature uses negative words, or words 
showing an intention to treat the observance of a rule of procedure as essential, 
t\e rule will ordinarily be treated as a direction only. Under the circumstances, 
ther^ore, the District Judge had, in appeal, correctly refused to entertain the 
p^a of defect in jurisdiction. ^ 'Per MaHMOOD, J. — The institution of a suit in 
a Court of higher grade than the Court which is competent to try it is not a 
question either as to the jurisdiction or affecting the merits of the case. It is 
a q^uestion of the kind provided for by s. 578 of the Civil Procedure Code, and 
the irregularity is not one which afiects “ the merits of the case or the jurisdic- 
9 tion of the Court ” within the meaning of ' that section. The plea of want of 
jurisdiction can be entertained for the first time at any stage of a suit, provided 
there is on the record sufficient material to substantiate it. 

NIDHI LALti. MAZHAR HUSAIN ... ... ... ... VII 230 

7* Jurisdiction of Civil Court — Act XII of 1881, ss. 10, 95 (a) — Suit by landlord 
to determine nature of tenanVs tenure. The cognizance of the Civil Courts of a 
suit by a landholder for a declaration that a tenant is not a tenant at fixed 
rates, or an occupancy -tenant, but a tenant-at-will, is barred by the provisions 
of s. 95 (a) of the N.-W.P. Rent Act, 1881. 

The Maharaja OF Benares v. Angan ... ... ... vil 112 

B. Jurisdiction of Civil Court — Landholder and tenant — Suit for recovery of land 
• of which tenant has been dispos-sessed — delation of landlord and tenant admitted — 

Act XII of 1881, s.OSfn). A landholder served a notice of ejectment on G, 
under the provisions of s. 36 of the Rent Act (N.-W.P.), as a tenant-at-will. 

Under the provisions of s. 39 of tbe Act G contested his liability to be ejected, on 
the ground that he was not a tenant-at-will but one holding by virtue of an 
agreement executed In his favour by the landholder. The question of G’s liabi- 
lity to be ejected was decided adversely to him, and he was ejected under s. 40 
of the Act. He subsequently sued the landholder in the Civil Court for posses- 
sion of the land, by virtue of the agreement, alleging that his ejectment was a 
breach of such agreement. The landholder’s defence to this suit was that O 
had been rightfully ejected. Held that inasmuch as the relation of landlord and 
tenant between the parties at the time of the proceedings under the Rent Act was 
admitted, and the dispute in the suit could appropriately form the subject of an 
application under cl. (n) of s. 95 of that Act, the suit was not cognizable in tbe 
Civil Courts. Muhammad Abu Jafar v. Walt Mahammad, Sukhdaik Misr v. 

Karim Chaudhri, Kanahia v. Ram Kishen distinguished. Shimbhu Narain 
Singh v. Bachcha referred to. 

Gang A Ram V. Beni Ram ... ... ... ... ... VII 148 

). Landholder and tenant — Suit for the removal of trees — Act XV of 1887, sch. II, 

No. 32 — Civil and Revenue Courts — Act XII of 1881, s. 93 (b). Held that a suit 
by a landholder for the removal of certain trees planted by the defendants upon 
land held^by them as the plaintiffs’ occupancy-tenants was cognizable by the 
Civil and not by the Revenue Court. Deodat Ttioari v. Oopi Misr referred to. 

Held also that No. 32, sch. II of tbe Limitation Act (XV of 1877) applied to the 
suit. Raj Bahadur v. Birmha Singh, .4mrif Lai v, Balbir, and Kedarnath Nag 
V. Khetturpaul Sritirutno referred to. 

GANGADHAR V. ZAHURRIYA ... ... ... ... VIII 446 

.0. Liability of land to assessment of revenue — Jurisdiction of Civil Court — 
DecTar^ory decree — Act XJX of 1873, s. 241. The Civil Courts are not debarred 
by s. 241 of Act XIX of 1873 (N.-W.P. Land Revenue Act) from taking cognizance 
*pf% suit for a declaration that land, which the revenue officers seek, under the 
provisions of that Act, to assess to revenue, is included in an area which has 
alre^y been permanently settled, and is therefore not liable to further assessment. 

A title to hold land free from assessmenti to revenue cannot bd acquired by 
any length of possession revenue free. The Government v. Rajah Raj Kishen 
Singh^ Collector *of Fuitehpur v, Munglee Pershad, Rajah Raghunath Suhaee v, 

Bisheii Singh, jSoolfikar Ali v.Ohunsam Baree, and Sri Uppu Lakshmi Bhayamma 
Garu V, Purvis referred to. 

THE Q^CEETABY of STATE FOB INDIA V. RAM UOBAH BiNGH VII 140 
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Jupisdiotion — (ccmcluded.) ‘ 

11. Partition of Mahal — Oivii Courts^ Act XIX of 1873, «. 241 (f), B, the record- 
ed proprietor of a 7 biswas 10 biawaneis share in a village the recorded area of * 
which was 476 bighas and 5 biswas, purchased a 16 biswansis and 13^ kachwah- 
sis share in the same village. In 1872, at the time of settlement, B was recorded 
as the proprietor of an 6 biswas 6 biswansis and 13^ kachvwinsis share, and 
the area of this was recorded as 476 bighas and 5 biswas, that is to say, the same 
area as was recorded before the purchase. In 1876, H purchased B’s rights and ‘ 
interests in the village and in 1877 applied for partition of the share of which he 
had been recorded proprietor, and the same was partitioned, an area of 476 
bighas and 5 biswas being allotted to him. Subsequently he brought a suit 
against the proprietors of the other estates into which the village had been 
divided for 61 bighas 4 biswas and 8 biswansis of land, alleging that, at the 
settlement of 1872, the area of B’s rights and interests had been erroneously 
recorded as only 476 bighas and 6 biswas. Held that the suit would lie in the 
Civil Court, being barred by the provisions of s. 241 (/) of the N,-W.P, Land 
Revenue Act (XIX of 1873). 

Habibullah n. Kunji Mal ... ... ... ... VII 447 

12. Place of suing — Suit for sale of mortgaged property — Civil Procedure Code, 

ss, 16, 20. In 1879 R gave J a bond containing a simple mortgage of immoveable * 

property. Subsequently R and P jointly gave II a bond containing a simple 
.mortgage of the same property. In 1881 I) obtained a decree for the sale of the 
property under his mortgage, and it was put up for sale and purchased by the 
plaintiffs. In 1882 J obtained a decree in the Court of the Munsif of G (within 
the local limits of whose jurisdiction the property was not situated), for enforce- 
ment of his mortgage-bond by sale of the property. The plaintiffs objected to 
the sale, and, their objection having been disallowed, brought a suit for oanoella- ^ 

tion of J’s decree, so far as it ordered the sale, held that J’s decree could only . ^ 

be regarded as a simple monr)y-decree because, as shown by s. 16 of the Civil 
Procedure Code, the Munsif had no power under tbe’law to direct enforcement of 
hypothecation against immoveable property situate beyond the local limits of his 
jurisdiction, and neither the proviso to s. 16 nor s. 20 of the Code met the 
circumstances. Held, therefore, that the plaintiffs were entitled in this suit to 
have it declared that J’s decree was a simple money-decree only, on the basis of 
which no process in execution could issue in respect of the property in dispute to 
oust the plaintiffs’ possession from any part of it. 

GuDRi Lal V. JAgannath Ram ... ... ... ... vili 117 

Statute, Constructimi of. See MORTGAGE 7. 

13. Suit for dissolution of partnership — Winding %ip — Act IX of 1872, s. 265 — 

Civil Procedure Code, ss. 11, 213, 215, sch. IV, Form No. 113. The ordinary 
Civil Courts have jurisdiction to try a suit for dissolution of a partnership, their 
jurisdiction to try such suits not being ousted by s. 266 of the Contract Act, 1872. 
RAMJIWaN MaL V, CHAND MAL ... ... ... ... VII 227 

Suit for redemption of mortgage. See MORTGAGE 7. 

Lambardar and Co-sharer— 

Collection of rents by co^sharer — Suit by lambardar for money had and received. 

See VENDOR AND PURCHASER 1. * 

1. Government revenue— Payment by lambardar of revenue due by co-sharer— 

Charge — Act XII of 1881, s. 93 {g). In execution of a decree obtained by a 
lambardar under s. 93 (<7) of the N.-W.P. Rent Act, the decree-holder caused to 
be attached a certain share upon which the arrears of Government revenue which 
he had satisfied had accrued. In defence to a suit brought by certain purchasers 
of the same property from the judgment-debtors to have it declared that? the pro- 
perty was not liable to sale under the decree, and to remove the attach me^jt,* the 
decree-holder pleaded that, by the fact of paying the arrears of revenue due on the 
estate of the plaintiffs’ vendors, he had obtained a charge on it, and could bring«t * 
to sale to satisfy the decree. Held that a charge of this nature could not bo* ^ 
enforced in execution of a decree which was merely a personal one for arrears of • 

Government revenue against persons against whom it was passed by a Revenue * 

Court not competent to establish or ehforoe a charge on property, or to «do more 
than pass a personal decree* and whose powers in execution Vere confined to 
realization from personal and immoveable property of the judgment-debtors* 
NugendMr Ohunder Ghose v. Sreemutty Kaminee Dossee referred to. 

I^aohman Singh v- Saug Bam ... vnx 384 
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Lanibapdap and Corsharer — (dSntinued.) 

*2. Suit by co-sharer for profits — Burden of proof — Act XII of 1881, s. 209. When 
a co-sharer claims a dividend on the full rental of the mahal, and the lambardar 

* ^ads in reply that the actual collection fell short of that rental, the burden of 
proof lies on the co-sharer to show that the deficient collection was attributable 
to the conduct of the lambardar, in the sense of s. 209 of the N.-W.P. Hont Act 
(XII of 1881), before he can succeed in getting a decree for a sum in excess of the 
«aotuj^l collections. 

DHANAK SINGH u.. CHAIN SUKH ... ... ... ... VIII 61 

jandholdep and Tenant — 

See Jurisdiction 2, 3; 7 and 8 : Occupancy-tenant. 

1. ^x-proprictary tenant — 'Relinquishment of ex -proprietary rights — Act XII of 
1^S\(N.-W.P. Rent Act), ss. 9, 31. Heldhy the Full Bench that an ex-proprietary 
tenant is not^competent to relinquisli his holding to his landlord by private arrange- 
ment, Per Pether^M, C. J. — Section, 31 of the N.-W. P. Bent Act (XII of 
1881) was enacted absolutely in the interests of the cultivator, and provides in 
effect, that although the occupancy-tenant may not be burned out, and may not 
transfer his rights, he is not to be regarded as bound to his holding, that he 
may relinquish it, and that, in that case, he is not liable for rent ; but this pro- 
vision must not be taken advantage of by letting the zammdar buy the holding, 
and thus introducing a now cultivator, contrary to the prohibition contained 
in s, 9. 

INDAR Sen U. NAUBAT SINGH ... ... ... ... VII 847 

2. Mortgage by conditional sale of occupancy -rights to zamindar — Act XVIII of 
1873 (N,'-W.P. Rent Act), s. 9--Act XII of 1881 (N.-W.P. Rent Act), ss. 2, 9. 

The occupancy- tenant of certain land, before the N.-W.P. Rout Act (XII of 
1881) came into force, mortgaged his rights to bis zamindars by a deed of condi- 
tional sale. The zamindars sued the heirs of the conditional vendee for fore- 
closure and possession of tbe mortgaged property. Held by tho Full Bench that 
the terms of the judgment of the Full Bench in Naik Ham Singh v. Murli Dhar 
were directly applicable to the case, and that the transaction of mortgage, 
which was subsequently to become a sale, was not a transaction to which s, 2 
of the Rent Act applied, because the sale would not have effect till after the 
Act came into operation. 

MUIiLI RAI V. LEDBl ... ... ... ... ... VII 861 

3. Notice to quit — Act IV of 1882 (Transfer of Property Act), s. 106. On the 11th 
December 1882, A, who had on the Ist July 1882, let rooms in a dwelling-house 
to B, sent a letter to the tenant in the following terms “ If the rooms you 
occupy in the house No. 6, Thornhill Road, arc not vacated within a month 
from this date, I will file a suit against you for ejectment, as well as for recovery 
of rent due at tho enhanced rate.” On the 1st February 1883, tbe le.'^sor insti- 
tuted a suit against the tenant for ejectment, with reference to the above letter. 

Held by tho Full Bench, with reference to the terms of s. 1J6 of the Transfer of 
Property Act, that the letter was not such a notice to quit as the law required, 
inasmuch as it was not a notice of the lessor’s intention to terminate the contract 
at the end of the month of the tenancy. Per STRAIGHT, J., queere, whether the 
letter was a notice to quit at all. Also per STRAIGHT, J. — A notice to quit must 
be certaiif^ at all events, in respect of the date of the determination of the tenancy : 
in other fv^ords, there must be a clear and explicit intimation to the tenant as to 
the date after which he will, if he remains inoccupation of the premises, become 
a trespasser. Ahearn v. Bellman distinguished. The judgment of Mahmood, J., 
reversed, and that of OLDFIELD, J., affirmed. 

Bradley u. ATKINSON ... ... ... ... ... VII 899 

4. Notice ^o quit — Act IV of 1882 (Transfer of Property Act), ss. 106, 111. On the 
11th December 1882, A, who had on the Ist July 1382, let rooms in a dwelling- 
house to B, sent a letter to the tenant in tho following terms : — “ If the rooms 

^ you occupy in the house No. 5, Thornhill Road, are not vacated within a month 

* ftom this date, I will hie a suit against you for ejectment as well as for recovery 
of rent due at the enhanced rate.” On the Ist February 1883, the lessor insti- 
tuted a suit against the tenant for ejectment, with reference to the above letter. 

Held by OLDFIELD, J. (MAHMOOD, J., dissenting), that with feference to the 
terms df s. 106 of the Transfer of Property Act, the letter was not such a notice 
to quit as the law required, inasmuch as the notice did not expire with the end of 
a m^nth of the tenancy, and that this defect was not cured by the ciroumstanoe 
that the lessor waited until the end of the month to enforce his right to eject by 
suit# ileld by Mahmood, J. (Oldfield, J., dissen^inp^ that the letter dated 
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L&ndholdep 9 .nd Tenant— CcofttinuedJ <* 

the 11th December 1882, was a valid notice to qnit under ss, 106 and 111 of the 
Transfer of Property Act, and sufficient to determine the tenancy, inasmuch as it 
gave the tenant more than fifteen days’ notice, and its terms were such that he 
could with perfect safety have acted upon it by quitting the premises at the 
proper time — ^namely by the end of the month, which he must be presumed to 
nave known was the right time to leave, without any risk of incurring liability to 
payment of further rent, the landlord having clearly indicated his intention tP 
terminate the tenancy, and the notice being binding upon him ; that the additional 
time given by the notice must be taken to have been given for the convenience 
of the tenant and not with the object of continuing the tenancy ; and that the 
suit for ejectment, not having been brought till long afterwards, was maintainable. 

Doe v. Smith, Ahearn v. Bellman, NocoordasR Mullick v. Jewraj Baboo B.nd.Jagui 
Chawier Boy v, Bup Chand Chango referred to. Also per MAHMOOD, J. — The 
words fifteen days ” in s. 106 of the Transfer of ^Property Act imply a fj^xationof 
the shortest period of notice allowed by the section ; and the^term expiring ” 
means that the terms of the notice must be such as to make it capable of expiring 
according to law at the right time, so as to render it safe for the tenant to quit 
co-inoidentally with the end of a month of the tenancy, without incurring any 
liability to payment of rent for any subsequent period. 

BbAdley u. Atkinson ... ... ... ... * ... VII 696 

5. Suit by landholder for declaration of right to take land from occupancy -tenant for 
cultivation of indigo — Wajib-ul-arz — Act I of 1877 (Specific Belief Act) s. 42. 

The zamindars of a village sued an occupancy- ten ant for a declaration of their 
right to maintain a custom which was thus recorded in the wajib-uUarz : — 

“ When necessary, one or two bigbas out of the tenants’ lands are taken with 
their consent (ba khushi) for sowing indigo.’* Upon the basis of this entry, 
they claimed to be entitled to take a portion of the occupancy -holding at a certain 
period of the year, for the purpose of cultivating indigo. Held by the Full Bench 
that the word “ ” used in the wajib-ul-arz indicated that the land was 

only to be taken with the occupancy-tenant’s consent, and the document created 
no right of the nature alleged — namely, to take the land despite the tenant. Per ^ 
TYBREliL, J. — That the suit was not maintainable under the special provisions 

of the Specific Relief Act (I of 1877). ^ 

Shbobaran v. Bhairo Prasad ... ... ... ... VII 880 

Suit for the removal of trees — *4c^ XV of 1877, sch, II, No. 32 — Jurisdiction — Civil 
and Beventce Courts — XII of 1831, s. 93 (6). See JURISDICTION 9. 

6, Transfer of “ right of occupatu:y ” — Lease-^ Mortgage — “ Zar-i-pe$hgi ” lease — 

Act XII of 1881 (N.-W.P. Bent Act), ss, 8, 9. The occupancy -ten ants of certain 
land executed zar-i-peshgi lease in favour of certain persons, by which, in con- 
sideration of a sum of money, it was agreed that the latter should have the right 
of occupying and cultivating the occupancy-holding as tenants for a term of years 
at a nominal rent. In pursuance of this agreement, those persons obtained 
possession. The zamindar thereupon brought a suit against them for ejectment, 
and to have the zar-i-peshgi lease sot aside. Held by the Full Bench that the 
tar-i-peshgi lease was a transfer of occupancy -rights, within the meaning of s. 9 
of the N.-W.P. Bent Act (XII of 1381), and was therefore invalid. Per 
PETHEBAM, C.Ji — A right of occupancy means nothing but the right toiive on 
and cultivate land as one’s own. Per STRAIGHT, J. — The last senteigce of 
s. 8 of the Bent Act should not be read as declaring that any occupancy -tenant 
mAy sub-let his land, but that the scope of the proviso is limited to tenant who 
actually occupy or cultivate land under a written lease, without having acquired 
a right of occupancy. Haji HidayatuUah v. Bam Niwae Bai referred to. 

ABADi Husain f, JURAWAN Lal ... ... ... ... vil 866 

Iiense — 

1. Istemrari patta — Hereditary tiile^Comtruction of patta. In an instrument* 
described as a perpetual lease {patta isterwrari) the lessor covenanted as follows : — , 

** So long as the rent is paid I shall have no power to resume the land. The lessees ^ . 
shall have nd power to sell the land in any way. I have therefore executed these 
few words by way of a perpetual lease, that it may be used when needed.” Upoa 
< , the death of one the lessees, his heir, who was in possession of the land which 
formed the subject of the lease » claimed to be the lessee of a moiety t];Lereof ofi the 
ground th|kt the lease was one creating a heritable interest. The olaim was 
the settlement officer, and the lessor thereupon brought a suit to hag^e 

; it declared that he was entitled to eject the defendant, under s* 36 of the N.-W.P, 

Sent Act (XII of 1881) « as being a tenant-at-will^ apd to set aside the settlement ' 
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-(continued,) * 

officer’s order. Held tliat the mere uee oi the word istemrari in the itvstrnment 
aid not ex vi termini make the instrument such as to create an estate of inherit- 
aA«e in the lessee ; that the words “ so long as the rent is paid I shall have no 
power to resume the land ” did not show any meaning or intention that the lease 
was to be in perpetuity ; and that the defendant (even should he be the legal heir 
and representative 'of one of the lessees) could not resist the plaintiff’s claim. 

Per shad Singh v. Ramnarain Singh followed. Lakhu Kowar v. Hati- 
krishna Singh dissented from. 




Gaya V. RAMJIA WAN RAM ... ... ... ... VIII 669 


» 

2. Incase for one year — Lease exceeding one year— Act III of 1877, ss. 17 (d), 18 (c). 
A kabuliyat da>ted the 6th May 1880, and executed by the lessee of a house in 
favour of the lessors, set forth that the house was let to the former at an annual 
rent of Rs. 3, for a term of one year.* It also contained this stipulation : — “ I (the 
lessee) do deftlare that I shall continue to pay the annual rent every year, and 
that if 1 should fail to {»ay the rent in any year, the owners of the house shall be 
at liberty to recover the rent through the Court.” The lease was not registered. 

9 In a suit by the lessors against the lessee for possession of the house and for 
Rs. 7-8, arrears of rent, the defendant pleaded that, according to the right con* 
struction of the lease, he was entitled to occupy the house and the lessors were not 
entitled to eject him therefrom, so long as he paid the annual rent of Rs. 3 ; that 
be had duly paid rent at the agreed rate from the 6th May 1880 to the 6th May 
1884 ; and that, under these circumstances, the plaintiffs were not entitled to 
either of the reliefs claimed. Held that the lease was for one year only, and, thus 
falling under s. 18 of the Registration Act (III of 1877), it was admissible in 
evidence without registration ; that'the defendant had been a mere tenant-al-will 
since the expiry of the year 1880-81 ; and that the plaintiffs were therefore entitled 
to possession of the house. Hand v. Hall referred to. 


KH A YAIil V. HUSAIN BAKHSH ... ... ... ... VIII 198 

Lease from year to year — Act VI U of 1871, s. 17 (4). See ACT VIII OF 1871, S. 17 (4). 


Lex looi— 

See majority 2. 


[doense— 


Revocation of , Works of permanent character executed by licensee — Act V of 1882, 
ss. 60, 61. In a suit by a zamindar to have his right declared to build a house 
on some waste land in the mauza, the defendants, who were tenants in themauza, 

* resisted the claim on the ground that they had built wells and water-courses on the 
land, and had a right also to use it as a threshing-floor and for stacking cow- 
dung. Held that the defendants having acquired no right adverse to the plaintiff 
as owners, by prescription or otherwise, in the land, their right of use could only 
be as licensees of the plaintiff ; and although he could not interfere with their 
right to the wells, which were works of a permanent character, and on which the 
defendants had incurred expenses, ho could revoke the license as to the other use 
claimed of the land, and his claim to build the house should therefore be decreed. 

THE Land Mortgage Bank of India v. moti ... ... vill 69 

Limitation-* 

See ACT IX 1871, scH II, NO. 132 : Civil Procbdukb Code, s. 407 (c) ; Exe- 
cution OF DECREE 2 AND 7 ; PRE-EMPTION 7 : VENDOR AND PURCHASER 2. 

Act XV of 1877, Sch. II, Nos. 118, 141. See ACT XV OP 1877, SCH. II, No. 118. 

Burden of proof — Instalment bond — Indorsement of payment of instalments. Where 
a defendant sets up the defence of limitation, he must plead it, and show that 
the claim ^ barred. If, when the plaintiff has proved his case, the facts show that 
the ^ause of action accrued at a date earlier than the period of limitation, and the 
plea oi#limitation has been set up by the defendant, the latter will be entitled to 
^^take advantage of the plaintiff’s evidenoe that the claim is barred, and to have 
^uSgment given in his favour. The obligee of a bond, by which the obligor 
covenanted to pay the sum of Rs. 8,800 by annual instalments of Rs. 200, and in 
^ whioli it was also agreed that payments of the instalments should bp indorsed on 
the bond^ brought a suit against the obligor, alleging default in payment and 
claiming^ to recover the amount of the bond. He gave credit for payment of the 
instalments for seven years, and alleged that his cause of action arose upon default 
. in pa}^ent of the eighth instalment. The bond showed on its face indorsements 
of .the payments for which credit was given. The obligor alleged that no instal- 
meats mre paid after the third year ; that, thei^efore^ the debt became due at an 
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earlier date than that stated by the plaintiff, and that the claim was barred by 
limitation. IJeld that inasmuch as the defendant adduced no evidenoe to show . 
that the latter instalments were not paid, and inasmuch as the evidence produced^^ ^ 
by the plaintiff did not show that the debt accrued at a date earlier than the ^ 
limitation period, the plea of limitation failed. ^ 

RAdha PbasAd Singh v. Bhajan Rai ... . ... • ... VII 677 

Suit for redemption — Burden of proof , See MORTGAGE 6. « 

Limitation Act— 

Construction of. See ACT XV OF 1877, S. 14. • 

Lis pendens — • 

See High Court's Powers op Revision 4. • 


Magistrate — * 

Powers of. Act XLV of 1860, s. 71 — Criminal Procedure Code, ss. 39, 236 — Rioting, 
grievous hurt, and hurt — Punishment for more than owe of several offences — 

Powers of Magistrate of first class conferred on Magistrate of second class during 
trial — Power to sentence as first class Magistrate — Charge, Alteration of , On the 
8th August 1884, a Magistrate of the second class began an inquiry in a case in 
which several persons were accused of rioting and of voluntarily causing grievous 
hurt. On the 6th September, the powers of a Magistrate of the first class were 
conferred on the Magistrate by an order of Government, which was communicated 
to him on the 8th September. On the 9th September, the case for the prosecu- 
tion having closed, the Magistrate framed charges against each of the accused 
under ss. 323 and 325 of the Penal Code, recorded the statements of the accused 
and the evidence for the defence, and on the 10th September, convicted the 
accused of all the charges passing upon each of thorn in respect of each charge 
sentences which he could pass as a Magistrate of the first class, but could not have 
passed as a Magistrate of the second class. On appeal the Sessions Judge, on the 
ground that the prisoners had committed the ollence described in s. 148 of the 
Penal Code, held that the sentences passed by the Magistrate were illegal, as 
being inconsistent with the provisions of s, 71, paragraphs 2 and 4 ; and he 
accordingly reduced the sentences of imprisonment which the Magistrate had 
passed to the maximum of imprisoument which the Magistrate could have inflict- 
ed under s. 148. Held by the Full Bench (Petheram, C. J., and BRODHURST, J., 
dissenting) that the sentence? passed by the Magistrate were legal. Per 
OLDFIEIiU, MAHMOOD, and DUTHOIT, JJ., that, with reference to the terms of 
s. 39 of the Criminal Procedure Code, a Magistrate of the second class who has 
begun a trial as such and continued it m the same capacity up to the passing of 
sentence, and who, prior to passing sentence, has been invested with the powers 
of a Magistrate of the first class, is competent to pass sentence in the case as a 
Magistrate of the first class. Per OLDFlELiD and HUTHOIT, JJ., that the pro- 
visions of 8. 71 of the Penal Code had no application to the case, inasmuch as the 
offences of causing grievous hurt and hurt formed no part of the offence of rioting. 

Per PETHERAm, C.J., that a case must be taken to be tried upon the day the 
trial commences ; that, ^or all the purposes of the trial, the Magistrate in this 
case retained the status of a Magistrate of the second class ; and that he was, 
therefore, not competent to pass sentence as a Magistrate of the first clasf. Also 
per I'ETHERAm, C.J., that the Judge, in this case, had no power to sjjter the 
charge or to frame a new charge in any way. Per BroDHURST, J., that the 
sentences passed by the Magistrate wore, as a whole, illegal ; that, if he had con- 
victed the accused under s. 148 of the Penal Code, his order would, under the 
circumstances, have been legal ; that a Court of Appeal is not competent to alter 
the finding of a Magistrate, so as to convict an accused person of an offence which 
the Court of which tlie order is in appeal was not competent to try ; an<J that a 
member of an unla\/ful assembly, some members of which have caused grievoi|s 
hurt, can be legally punished for the offence of rioting as well as for the offence 
of causing grievous hurt. Empress v. Dungar Singh referred to. 

QUBBN-EMPBBSS t?. PERSHAD ... ... ... ... VII* c4i4 

Magistrate of the First Class — 

See camiMAii Pboobdubb Code, b. 437. 

Majority— 

1, Capacity to contract — Muhammadan over 16 years of age before Act IX of 1876 
name force — Muhammadan Law — Act IX of 1872 (Contract Act), s. 11-vlcf 

XL of 1858 (Bengal Minora Act), a, 26 — Act IX of 1876 (Majority Act), a. 2 (c).. 

In a suit upon a bond executed on the 5th June 1875, by a Muhammadan who at 
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Majprity — (continued,) ^ 

that date was sixteen years and nine months old, the defendant pleaded that at 
.the time when the bond was executed he was a minor, and that the agreement 
* S^as therefore not enforceable as against him. Held that the defendant, having 
at the date of the execution of the bond, reached the full age of sixteen years, and 
go attained majo|ity under the Muhammadan law, which, and not the rule con- 
tained in s. 26*01 the^Bengal Minors Act (XL of 1858), was the law applicable to 
w « hink under s. 2 (c) of the Indian Majority Act (IX of 1875) before the latter Act 
' ^ came into force, was competent in respect of age to make a contract in the sense 
of s. 11 of the Contract Act (IX of 1872), and the agreement was therefore 
enforceable as against hifn. The rule contained in s. 26 of the Bengal Minors Act 
i3 limited by its terms to “ the purposes of that Act,” which provides exclusively 
for the care of the persons and property of minors possessed of property which has 
not been taken under the proteqtion of the Court of Wards ; and it is to such 
persons only, when they have been brought under the operation of the Act as in 
it provided, that the prolongation of nonage under s. 26 applies. 
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:«2. Age of. Minor, suit against — Civil Procedure Code, s. 443 — European British 
subject not domiciled in India — Act IX of 1875 — Contract — Lex loci — Act IX of 
1872, s. 11 — Cheque — Liability of indorser — Act XXVI 0 /I 88 I, ss. 35, 43. A cheque 
was indorsed in blank by a European British subject who, at that time, was under 
twenty years of age and was temporarily residing, and not domiciled, in British 
India. It was subsequently dishonoured, and a suit was then brought by the 
Bank which had cashed the cheque to recover the amount from the indorsor and 
the drawer. The former alleged that the drawer had requested him to sign his 
name to the cheque, saying that it was a mere matter of form, and he would not 
be liable for the amount, and that the Bank would only cash the cheque when 
indorsed by him, and in consequence he consented to indorse it, but that he did 
so without any intention of incurring liability as indorsor, that he received no 
consideration, and that his indorsement was in blank, and not in favour of the 
Bank, and was converted into a special indorsement without hia knowledge and 
consent. The Court held that at the time of indorsement the indorser was a minor 
under English law, and dismissed the suit on the ground of minority. Held that, 

^ if the Court was satisfied of the fact of the defendant’s minority, it should have 
complied with the provisions of s. 443 of the Civil Procedure Code. Held that, 
assuming the indorser to have been sui juris, the indorsement, taken in conjunc- 
tion with the facts proved, established a contract by which the indorsor was bound 
to pay the cheque. Per STRAIGHT, OFFG. C.J., and DUTHOTT, J., that it was 
by no means clear or certain that there was any rule of international law recogniz- 
ing the lex loci contractus as governing the capacity of the person to contract ; but 
that, assuming such a rule to be established ; the .specific limitation of the Indian 
Majority Act (IX of 1875) to ‘‘domiciled persons” nece.s.sari]y excluded its 
application to European British subjects not domiciled in British India ; that 
s. 11 of the Contract Act must be interpreted as declaring that the capacity of a 
person in point of age to enter into a binding contract was to be determined by 
his own personal law, wherever such law was to be found ; that this rule was not 
affected by the Majority Act, so far as concerned persons temporarily residing but 
not domiciled in British India, whose contractual capacity was still left to be 
governed^ by the personal law of their personal domicile ; and that such law in 
the cas^of European British subjects, was the common law of England, which 
recognized twenty-one as the age of majority. Per OLDFIELD, J., that by the 
rule of the jus gentium as hitherto understood and recognized in England, the 
lex loci would govern in respect to the capacity to contract, but that in framing 
the Indian Majority Act, which has the lex loci on the subject in India, the 
Legislature would appear not to have adopted the rule, but, by limiting the 
operati<ui of the Act to the persons domiciled in British India, to have inton- 
tonally excluded from its operation persons not domiciled there, and to have left 
suoff persons to be governed by the law of their domicile, Prr BrODHUBST, J., 

^ ^hat Act IX of 1876 was intended by the Legislature to be applicable, and in fact 
• was applicable, only to European British subjects domiciled in those parts of 
India referred to in s. 1, and that to any other European British subject whose 
domicile was in England, but who was temporarily residing in any part of India 
above alluded to, the privileges and disabilities of minority attached until he 
had attained the age of twenty-one years, 

BOHILKHAND AND KUMAUN BANK V. ROW ... ... ... VII 490 

Marah&lling — 

Sm M^btoa«b 10. 
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See ClVlL BBOOEDUBE CODE, 8. 244. 

Minor — 

Mithaimmadan Law — Custody of children. See Muhammadan Law 1. ' ' 

Muhammadan Law — Mother — Guardian. See CIVIL PBOCBDUBB CODE, 8. 13. 

Suit against. See MAJOBITY 2. 

Misjoinder — 

Dismissal of suit for. See CIVIL PROCEDURE CODE, S. 13. 

Missing Person— 

Act I of 1872, ss. 107, 108. See HINDU LAW 3. ^ . 

Act I of 1872, s. lO^'^Muhammadan Law — Act VI of 1871, s. 24* The rule con- 
tained in 8. 108 of the Evidence Act governs the case of a Muhammadan who has ^ 
been missing for more than seven years, when tfhe question of his death arises in 
oases to which, under the provisions of s. 24 of Act VI of 1871 (Bengal Civil 
Courts Act), the Muhammadan law is applicable. Per MahMOOD, J.— The rule 
of the Muhammadan law, that a missing person is to be regarded as alive till the 
lapse of ninety years from the date of his birth is, according to the most authori- 
tative texts of the Muhammadan law itself, a rule of evidence and not of 
“ succession, inheritance, marriage, or c<aste, or any religious usage or institu- 
tion within the meaning of s. 24 of Act VI of 1871. 

Mazhar ALi u. Budh Singh ... ... ... ... vil 297 

Mitakshara— 

See Hindu Law li. 

Mortgage- 

See ADVERSE Possession ; Civil Procedure Code, s. 295 : Occupancy-tenant : 
Pre-emption 18 : Release ; Sir-land i. 

1. Act XII of 1881, s. 8 — Act X of 1859, s. 6 — Occupancy*tenure — Sir4and. Where 
land, originally the sir of a proprietor, has been transferred to a mortgagee, and 
has in his hands lost its character of sir, and has been leased to a tenant on the 
usual conditions of a tenancy, which otherwise do not bar the acquisition of a ' 
right of occupancy in the land, such a right will be acquired by twelve years’ 
occupancy under s. 8 of the Rent Act. In 1846, B mortgaged a share in a village 
together with certain land which was recorded as his sir, and which was so des- 
cribed in the deed of mortgage. After the mortgage it ceased to be recorded as 
his sir, and was recorded as land held by tenants in the same way as other 
lands in the estate. In 1857 it was leased to S, and in 1863 to H, and from 1868 
to 1882 remained in the possession last- mentioned lessee. In 1882 B redeemed 
the mortgage, and subsequently brought a suit against H to establish that the 
land was his sir, and for possession of it. Held by the Full Bench that there being 
nothing in the terms of the mortgage-deed to indicate that the land was trans- 
ferred to the mortgagee to be held as sir, and the land having ceased to be 
recorded as the sir of the proprietor, and not havi..g been leased as the sir of the 
lessor, it had not retained its character as sir when the defendant’s tenancy 
commenced, so as to prevent him from acquiring a right of occupancy therein 
under the provisions of s. 8 of the Rent Act. Per Mahmood, J., that there is 
nothing in the law to prevent a zamindar from relinquishing his rights in sir-land 
and converting it into land held by ordinary tenants ; that the mortgagl-deed of 
1846 showed that the sir right in the land in suit had been relinquishe# by the 
mortgagor ; and that the sir-land once relinquished by the zamindar ceases to 
have that character, and cannot prevent the accrual of the occupancy- right within 
the meaning either of s. 6 of Act X of 1689 or of s. 8 of Act XII of 1881. The 
right of occupancy conferred by the Legislature upon cultivators of more than 
twelve years* standing is a right wholly independent of the wishes either of the 
zamindar or his mortgagee in possession, and when a cultivator acquired such a 
right, it cannot be taken as in the nature of a grant from either of them. ^ 
right of OQoupancy may thus be acquired during the currency of a usufructuary 
mortgage and during the period of the mortgagee*B possession of the zamindari^^ 
rights, and the zamindar upon redeeming the mortgage cannot disturb the posse^- 

; sion of Such occupancy -tenants on the ground that, when he mortgaged the 
zamindari, it was free of such oooupanoy-tenurea. Heeroo v. Dhoree referred t&. 
HaBPAL SINGH t?. Sal GOBIND ... ... ... vn 

, 2, dnnultmnt of setiiemeni — Fresh settlement — Act XIX of 1873, as.*43, 169, 166, 

A*, eettlo^jdhnt of laud belonging to G, and which he had mortgaged, having b^en 
; imnullied under s, 16$ of N.-W.P; Land Eevenue Act (XIX of 1$78), the land , 
w$6larmedby theCk>Ueetotof the district undor A revenue having fagen 
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into arrears the Collector, under tb^ same section, took the land under, bis own 
management. Subsequently, under ss. 165 and 43 of the Act, the land was settled 
' with G’s wife. Hel^ that the Court was precluded by the terms of s. 241 (/) of 

' ihe Revenue Act from entering into the question whether the settlement was 
legally made by the Collector with the wife of the mortgagor ; that she must 
therefore be taken to represent such rights and interests as the mortgagor possess- 
ed, and that consequently the estate was liable in her hands for the mortgage, 

.and the mortgagee was entitled to claim foreclosure against her. 

' BABI BAHU V. GUBAB CHAND ... ... ... ... VII 454 

By conditional sale. See PRE-EMPTION 6. 7 AND 8. 

First and second mortgagees' Suit by first mortgagee for sale of mortgaged property 
— mortgagee not made a party — .4c^ IV of 1882, ss. 78, 86. See OIVIB 
IROOEDURE CODE, S. 13. ’ 

First and second mortgages — Registered and unregistered documents — Fraudulent 
transfer — Act IV of 1882, s. 63. See ACT III OP 1877, S. 50. 

3 . First and second mortgages — Payment by purchaser of mortgaged propei ty of first 
mortgage — Right of purchaser to benefits of first mortgage — Right of second mart- 

' ga^ee to bring to sale mortgaged property. The purchasers of the equity uf redemp- 
tion of land which had been mortgaged in 1866 and 1874 to different persons paid 
off the prior mortgage. The second mortgagee sued to bring the property to sale 
in satisfaction uf his mortgage. Held that the prior mortgage was not extinguished 
and that the purchaser of the equity of redemption had, by paying off that 
mortgage, acquired an equitable right to its benoffis, which they could use against 
the second mortgage. Ookaldas Qopaldas v. Puranmal Premsukhdas followed. 

Per OLDPIEIjD, J., (MMIMOOD, J., dissenting)^ that the prior mortgage afforded 
a defence against the claim of the second mortgagee seeking to bring the property 
to sale. Ookaldas Qopaldas v. Puranmal Premsukhdas followed. Per Mah- 
MOOD, J., that the ruling of the Privy Council in Ookaldas Oopaldns v . Puranmal 
Premsukhdas did not go beyond laying down the proposition that when the 
purchaser of the equity of redemption pays off a prior mortgage, which carries with 
it the right of possession of the mortgaged property, the mortgage is not extin- 
guished for all purposes; but such purchaser, acquiring the benefits of the 
usufructuary mortgage, is entitled to remain in possession, and can successfully 
resist a suit by a subsequent usufructuary mortgagee seeking to disturb such posses- 
sion. Alsop^rMAHMOOD, J., that although the persons who had paid off the prior 
mortgage were entitled to claim its benefits, they could not be understood to have 
acquired rights greater than tho^^e which the prior mortgagee himself possessed ; 
that as holders of the equity of redemption they could not resist the suit which 
' aimed at enforcing a valid security, and as, persons entitled to the benefits of the 
prior mortgage, they were at best in the position of assignees of that mortgage ; 
that the union of the two capacities could not confer upon them rights higher 
than those which the mortgage they had paid off created ; that a puisne incum- 
brancer is not prevented by the mere fact of the existence of a prior mortgage from 
enforcing his security without paying off the prior mortgage, so long as such 
enforcement does not clash with the rights secured by the prior mortgage ; and 
that, therefore, the purchaser of the equity of redemption held that right subject 
to the plaintiff’s mortgage of 1874, and the fact of their having redeemed the 
prior mortgage did not place the equity of redemption on a better footing, though 
it entitled! them to the benefits of that mortgage secured to them in the same 
manner to the original mortgagee whose rights they had acquired bysubroga* 
tion. Gaya Prasad v. Salik Prasad^ Bamu Naikan v. Subharaya Mudali, and 
Mul Chand Kuver v. Lallu Trikam referred to, 

SiRBADH Rai ti. Raghunath Prasad... ... ... VII 668 

4. First and second mortgages— Payment by purchaser of mortgaged property of first 
mortgage, — Right of purchaser to benefits of first mortgage — Right of second mort- 
gagee to bring to sale mortgaged property — Registered and unregistered instru- 
mentd-^Optional and compulsory registration — Act III of 1877, s. 60. At a sale 

0 in execution of a decree, J purchased certain property which was at that time 
> subject to two mortgages ; the first under an unregistered deed in favour of M and 
dated in 1872, and tUe second under a registered deed in favour of L and dated 
in 1880. The registration of the latter both deeds was optional, the former under 
Act VIII of 1871, and the latter under Act III of 1877. J subsequenily satisfied the 
tncnrtgage undej the registered deed of 1880. which was delivered to him. M then 
bronght a suit to recover the money dne to him under the mortgage-deed of 1872 
. by sdle of the mortgaged property. Held by OBDFlfiLD, J., that applying the 
rule laid down by the Privy Council in Ookaldas Qopaldas v. Puranmal 
Premsukhdas^ having pAid off the mortgage under the registered deed of 1980, 

. 9AXiL,^k 
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should have the benetits of that mortgage, and was entitled to set up the deed 
which he held against the unregistered deed of 1872, against which under s. 60 of 
the Registration Act (III of 1877) it would take efiert as regards the property i/' ’ 

comprised in it. Lachnian Das JJip Chand xef erred to. Per MAHMOOD, J., 

that the word “ unregistered ” in s. 60 of the Registration Act must, in reference 
to the circumstances of the present case, bo read as “ not ijegisfened under Act 
VIII of 1871,” and that, so reading the section, the registered mort gage-deed ^of 
1880 was entitled to priority over the unregistered mortgage-deed of 1872, 
Lachman Das v. Dip Chand and Sri Ravi v. Bhagirath Dal distinguished. 

Also joer MAHMOOD, J., that the position of J by reason of his having paid off the 
registered mortgage of 1880, could at beat be that of an assignee of that mortgas® 
having priority over the mortgage-deed on which the plaintiff was suing ; that 
RUch priority could not enable him to place the equity of redemption upon a 
higher footing than it would have been had he nol paid off the registered mortgage 
of 1880 ; and that, as a consequence, the sale of the property in enforcement of 
the mortgage of 1872 should be allowed to take place, but subject to the rights of 
priority which J had acquired by reason of his having paid off the registered 
mortgage of 1880. Strbadh Eiai v, Raghwiath Prasad and Ookaldas Gopaldas v. 
Puranvtal Premsukhdas referred to. ' 

Janki Prasad v. sri Matra Mautangui Debia ... ... Vll 677 

5. First and second mortgages — Payment by purchaser of mortgaged proper ty of first 
mortgage — Right of second mortgagee to bring to sale mortgaged property subject to 
first mortgage. In 1874 a plot of land, No. Ill, which, in 1866, had been mort- 
gaged to L, was with other property mortgaged to R. In 1878 the equity of 
redemption in plot No. Ill was purchased by J, who paid off the mortgage of 
1866. R brought a suit against J, to bring to sale the whole of the property 
included in the mortgage of 1874. The Court of First Instance decreed the claim 
in part, exempting from the decree plot No. Ill, on the ground that the defen- 
dant, by reason of having purchased the equity of redemption in that plot and 
having paid off the mortgage of 1866, stood in the position of a first mortgagee of 
that plot and his mortgage had priority over the plaintiff’s mortgage of 1874. The ^ 

Full Bench modified the decree of the Court of First Instance by inserting after 
the words “ land No. Ill be exempted from the hypothecation hen ” the words 
“ in that property the interest of the plaintiff as second mortgagee only to be sold.” 

Per Oldfield, j., that the second mortgagee could not bring the land to sale so 
as to oust the first mortgagee, whose mortgage was usufructuary, and get nd of 
the first mortgage without satisfying it ; but that he had a right to sell such 
interest as he possessed as second mortgagee. Per STRAIGHT, J., that the plain- 
tiff was entitled to bring to sale the property charged to him under his mortgage 
of 1874, subject to the rights existing in favour oi the first mortgagee of 186G ; in 
other words, that a purchaser at a sale in execution of the decree would have no 
further right than a right to take the property subject to the wght of the first 
mortgagee to possession of the property included in his instrumoiiL, and his other 
rights under that instrument, so long as it enured. 


RAGHUNAIH PRASAD tJ. JURAwAN RAI ... ... ... VIII 106 

6. Joint mortgage — Redemption by one mortgagor — Suit by other mortgagor for his 
share— Suit for redemption — Act iV of 1882, ss. 95, 100 — Limitation — XV of 
1877, Nos. 134, 148 — Burden of proof. K and J jointly mortgaged 36 sahams or 
shares of an estate to C, giving him possession. C transferred his rights as 
mortgagee to T and M, In execution of a decree for money against K held by M, 

K’s rights and interests in the mortgaged property were sold, and were purchased by 
P, whose heirs paid the entire mortgage-debt. R, an heir of J, sued the heirs of P, 
to recover from them possession of J’s sahams in the mortgaged property, on 
payment of a proportionate amount of the mortgage-money paid by P. The plaintiff 
alleged that the mortgage to C had been made forty years before suit. The defen- 
dants contended that a muen longer period had expired since the date of the 
mortgage, that forty-one years had elapsed since C transferred his rights as mort- 
gagee, that they had redeemed the property twenty-one years ago and had been ^ 
since its redemption in proprietary and adverse possession of the sahams in suit, 
and that the suit was barred by limitation. Neither party was aware of the datf» 
of the mortgage, ^nd neither adduced any proof on the point. Held, applying the 
equitable principle adopted in ss. 95 and 100 of the Transfer of Property Aclt (IV 
of 1882), that the owner of a portion of a mortgaged estate, which has been 
redeemed by his co-mortgagor, has the right to redeem such portion from bis w- 
mortgagor, and a suit brought for that purpose would be in the nature of a suit 
for redemption, and would naturally fall within the definition of No. 148, schoJI 
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• of the Limitation Act (XV of 1877), and it was not possible for one of Iwo mort- 
gagors, rec^eeming the whole mortgaged property behind the back of the other, to 

c bghange the position of that other to something less than that of a mortgagor, or 
to abridge the period of limitation within which he ought to conie in to redeem. 

Heldt therefore, that No. 148, and not No. 134, of bch. II of the Limitation Act 
was applicablo.tcPthe suit. Umrunnissa v. Miihaiiimad Yar Khan distinguished. 
Pancham Singh v. aU Ahmad referred to. Ueld^ also, that the defendants being 
admittedly in possession, though the existonce of a mortgage as the ongin of 
their possession was conceded by them, it lay upon the plaintiff to give primd 
facie proof of the siibsisieiice of that mortgage at the date of suit, but that 
ftss^iming that notice was given to the defendants by the plaintiff to produce the 
mortgage-deed, and that, they failed to do so, very slight evidence would have 
heen sufficient to satisfy the obligation which lay on the plaintiff. Kishan DuU 
Bam V. Narandar Bahadoor Sin^h referred to. 

NURA Bibi V. Jaqat Narain ... ... ... ... VITI 295 

. Joint mortgage — Suit for redemption — Jurisdiction— Court- fee — Valuation of 
suit — “ Subject-matter in dispute ” — Act VII of 1870, 5. 7, art. i.r — Act VI of 1871, 
s. 20 — StatutSy Construction of. A deed of mortgage was executed by P, T, and 
S for Rs. 4,000. A, the purchaser of the share of 8, brought a suit for recovery of 
possession of one-third of the mortgaged property against the mortgagees, who had 
purchased the shares of P and T, the other mortgagors. Held by the Pull Bench, 
with reference to s. 7, art. ix of the Court Fees Act (VII of 1870), that the defen- 
dants-morbgagees having bought up the equity of redemption of two of the mort- 
gagors and pro tanto extinguished their mortgage-debt, and so by their own act 
empowered the plaintiff to sue for redemption of one-third of the property, the 
principal money now secured as between them and the plaintiff must now be 
regarded as one-third of the original mortgage amount, namtdy, Rs. 1,333-5-1, 
more particularly as fiscal enactments should, as far as possible, be construed in 
favour of the subject. Balkrishna Dhondo v. Nngoekar referred to. Held also, 
with reference to the terms of s. 20 of the Bengal Civil Courts Act (VI of 1871), 
that the “ subject-matter in dispute in suits of this kind was the amount of the 

* mortgage-debt and the mortgagee’s rights which were sought to be paid off ; that 
from the terms of the plaint it was obvious that in the present case the subject- 
matter in dispute was Rs. 1,333-5-4, the one-third of the original mortgage sum 
of Hs. 4,000 ; and that it was therefore beyond the limits of the Munsif’s 
pecuniary jurisdiction. Per Mahmood, J . — It is a rule of construction that while 
in cases of taxation everything must be strictly construed in favour of the subject, 
in questions of jurisdiction, the presumption is in favour of giving jurisdiction to 
the highest Court. Observations by MaHMOOD, J., as to the subject-matter of 
suits for the redemption of mortgages, and the mode in which the value of such 
subject-matter should be calculated for purposes of jurisdiction. 

AMANAT BEGAM V, BHAJAN LAIi ... ... ... VIII 438 

1, Mortgage by conditional sale — Foreclosure — Suit for possession of mortgaged 
property — Regulation XVII of 1806, s. 8 — Conditions precedent — Demand for 
payinent cf mortgage-money — Proof of service of notice — Proof of notice being 
sig'ned by the Judge — Proof of forwarding copy of application toiik notice — Act IV 
of 1382. Tbe provisions as to the procedure to be followed in taking foreclosure 
proceedmgs under Regulation XVII of 1806 are not merely dirsctory, but strict 
satisfaclion of the prescribed conditions therein laid down precedes the right of 
the conditional vendee to claim the forfeiture of the conditional vendor’s right, 
and the various requirements of that section have to be strictly observed in order 
to entitle a mortgagee to come into Court, and, upon the basis of the observance 
of those requirements, to assert an absolute title to tbe property of the mortgagor. 
Norender Narain Singh v. Dwarka hall Mmidiir and Madho Pershad v. 
OajadJfar followed. In a suit for possession of immoveable property by a condi- 
ttoyal vendee under a deed of conditional sale, alleged to have boon foreclosed 
under Regulation XVII of 1806, it appeared that, except a recital in the apphea- 

•tion for foreclosure itself, there was nothing to show that any preliminary 
demand was ever made upon the mortgagors for payment C)f tbe mortgage-debt ; 
that there was no proof of the “ notice” itself having been served upon the 
mortgagors, which it lay upon the plaintiff to establish ; that tlTerc was nothing 
to sh»w that the notice which was issued was signed by the Judge to whom the 
application WUs made ; that it was not proved that a copy of the Application was 
forj»rardcd along with the notice to the mortgagors, or that its terms were 
ever brought to thoir knowledge. Heldy applying to the case the principles 

* Staged above, that the provisions of Regulation XVII of 1806 had not been 
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patieSed, aid that the plaiatiS bad not talStled hie obligation, namely, to prove 
a^&rmatively that those provisions were striobly followed, //eld, alsp, that to 
treat the suit as one instituted under the Transfer of Property Act, and to allow 
the plaintiff to obtain such relief as he would bo entitled to by that Act, would 
be to counleuatice an entire change in the nature and character of the suit as it 
was originally instituted, and that this was a course not sanctioned* by the law. 

SITLA BAKHSH n. IjALTA PBASAD ... ... ... VIJI <^88 

9. Mortgage by conditional sale — Interest-^Foreclosure. A deed of mortgage by 
conditional sale, executed in 1872, giving tho mortgage^ possession, contained 
a stipulation that the principal money should be paid within ten years from tl^e 
date of execution of the deed, and that, in default of such payment, the condi 
tional sale should becDme absolute. It contained the following condition as to 
interest : — As to interest, it has been agreed that the mortgagee has no claim 
to interest, and the mortgagor has none to profits.” The mortgagee, however, 
did not obtain possession. In 1878, the mortgaged property was purchased by 
the appellant at a sale in execution of decree. In 1884, the mortgagee brought a 
suit for foreclosure against the purchaser and the heirs of the mortgagor, claim- 
ing the principal money with interest at 8 annas per cent, per mensem. The 
defendants pleaded that the plaintiff was not entitled to claim interest. Held 
that, whatever claim the mortgagee might have against his mortgagors for 
compensation or damages by way of interest in consequence of the failure to get 
possession under the contract, he had none enforceable in this respect against 
the land, which had passed free from charge for interest to the purchaser. 
Bameshar Singh v. Kanahia 8ahu referred to. 

ALIiAH BAKHSH t). SADA SUKH ... ... ... ... VIII 189 

10. Purchaser of part of mortgaged pro^perty without notice — Suit for sale of whoH 
property vn satisfaction of mortgage- ^Marshalling — Apportionment. The equities 
which apply to a puisne incumbrancer in the marshalling of securities apply also 
to a bofid fide purchaser for value, without notice, of a portion of property the 
whole of which was subject to a prior incumbrance. Tulst Ram v. Munnoo 
Lai, Nowa Koer v. Abdul Rahim, Biskonath Mookerjeev. Kisio Mohan Mookerjee, 
and Khetoosee Cherooria v. Banee Madhub Doss referred to. The mortgagees of 
two properties, one of which had, subsequently to the mortgage, been purchased 
for value bond fide by one who had no notice of the incumbrance, brought a suit 
to enforce their lien against both the properties originally owned by the mort- 
gagor, impleading as defendants both the mortgagor and the purchaser. Held 
that, while there was no doubt that, if the purchaser was compelled to pay more 
than the share of the mortgage-debt apportioned on the property purchased by 
him, he would be entitled to contribution, yot, in a suit so framed, and having 
regard to tho array of parties, such an apportionment could not be made at tho 
stage of second appeal. 

Eodh MAL V. Kam Harakh ... ... ... ... VII 711 

11. Redemption — Suit to redeem brought before expiration of term of mortgage. A 
mortgage-deed, dated the 15th March 1883, stipulated that the mortgagor would 
** pay the interest every year, and the principal in ten years, ” that the principal 
shall be paid at the promised time and the interest every year,'’ and thal) upon 
failure by the mortgagor to pay the principal and interest at the stipulated 
period,” the mortgagee should be at liberty to realize the debt from the mortgaged 
property and from the other property and against the person of the mortgagor. 

The mortgagor instituted a suit for redemption on the 16th July 1884. Beld, 
upon a construction of the mortgage-deed, that the advance by the mortgagee to 
the mortgagor was for a period of ten years certain ; that the case was essentially 
one in which, looking to the merits of the matter between the parties, their obli- 
gations were mutual and reciprocal, and there was nothing in the terms of the^ 
deed to take it out of the ordinary rules applicable to documents of the kind ; aud 
that while on the one hand the mortgagee could not enforce his rights during the 
period of ten years, on the other hand the mortgagor was not entitled, before that 
period had expired, to redeem the property. Vadju v. Vadju referred to. 

Baghubab Dayal y. Budhu LAIj ... ... , ... VIII 95 

19. Transfer of mortgaged property by mortgagee in exchange for similar property — 

Bight of 7mrtgagjor to property acquired by exchange. In 1865 N was fn possession 
of. six sh'^>p.^ in a market-place at Btawah. He was in possession of two as mortgag*^ 
and of the remtuniug four as proprietor. The Municipal Committee of Btawah, 
having decide^ estabi^ the niarli^t iusa fresh place and to use the site of the 
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old market for other purposes, arrapged with N to take the sites of bis s*ix shops 
io the old i^arket>pJaoe and to give him in lieu of them sites for six shops in the 
' iaaw. Under this arrangement he built six shops in the new market-place. 
Subsequently, the mortgagor of one of the old shops claimed possession of one of 
the six new ones on payment of the mortgage-money and cost of constructing the 
shop. Held that iihe claim could not be allowed, inasmuch as it could bo justified 
« ^ohly^by proof of an agreement binding upon the parties at the time when the 
< transaction occurred that some specific one among the new shops should be 

• substituted for the old one which was the subject of the mortgage, and it had not 
been found that any spcb agreement was made. 

Mdhi Lal V. Mazhar Husain ... ... ... ... vil 436 

18.* UsufructiLary mortgage — Interest — Waiver. By a deed of usufructuary mort- 
gage dated in 1875, a sum of Ba. 80,000, with interest at Be. 1 per cent, per 
mensem, was advanced on the security of certain property for a period of ten 
years. The deed contained various provisions for securing the payment of 
interest to the mortgagee, and among these, a provision that he should have 

• possession of the property and take the profits on account of interest, the profits 

being fixed at a certain amount yearly, leaving an agreed balance of interest to 
be paid yearly in cash. There was also a provision that, in the event of posses- 
sion not being given, the mortgagee might treat the principal money as imme- 
diately due, and recover it at once with interest at the rate of Be. 1-6 per cent, 
per mensem. The mortgagee did not take possession of the mortgaged property, 
and took no steps to obtain such possession, or to recover the money for nine 
years, during which no interest was paid. In November 1884, the mortgagee 
brought a suit against the mortgagors to recover the mortgage-money, claiming 
interest from the date of the mortgage -deed to the date of the suit at Be. 1-6 per 
cent, per mensem. Held that the fair inference of fact from the circumstances 
above described was that the mortgagee waived the provisions for securing and 
recovering the interest, and that the transaction must be looked at as simply one 
of a loan for the specified period at the agreed rate, i.e., Be. 1 per cent, per mensem. 
aANGA SAHAI tJ. LACHMAN SINOH ... ... ... ... VIII 194 

► 14. Usufructuary mortgage— Pre-emption — Redemption — Interest— Act IV of 1882, 

• ««. 51, 83, 84. Although a successful pre-emptor becomes substituted for the 

original transferee, and thus becomes entitled to the benefits of the transfer, 
those benefits cannot be claimed by him for any period antecedent to such 
substitution itself, and a pre-emptor, before his pre-emption is actually enforced 
possesses no such right in the subject of pre-emption as would entitle him to any 
benefitsarising out of the property which he is entitled to take, but has not yet 
taken. The original vendee cannot, whilst he is in possession, be regarded as a 
trespasser, who would have no right to enjoy the usufruct of the property which 
he has purchased. Uodan Singh v. Muneri Khan dissented from. Manih Chand 
V. Rameshur Rae, Baldeo Pershad v. Mohun and Ajudhia v. Baldeo Sitigh 
followed. In February 1883, a decree for pre-emption was obtained in respect of 
a mortgage by conditional sale executed in August 1882. On the 23rd August 
1883, the decree-holder executed his decree by depositing the principal amount of 
the mortgage-money, and obtained possession of the property in substitution for 
the originq^ mortgagee. In June 1884, the mortgagor, proceeding under s. 83 of 
the Transfer of Property Act, deposited in Court the sum of Bs. 699, claiming the 
same to be adequate for redemption. The case was, however, struck off in con- 
sequence of the pre-emptor’s objection to receiving the deposit on the ground that 
it did not include the interest due on the mortgage. The deposit remained in 
Court, and on the 21st August 1884, the mortgagor deposited a further sum on 
account of interest, but this also the pre-emptor refused to receive, for the same 
reason as before. In a suit by the mortgagor for redemption of the mortgage, it 
was found that the amount deposited was all that was due on the mortgage on 
theVl^t August 1884. Held that until the 23rd August 1883, when the defendant 
enforced his pre-emptive decree by depositing the consideration for the oonditiona:! 

“Of August 1882, he had no such interest in the subject of pre-emption as would 
entitle him to any benefits arising therefrom, and that the defendant was not 
• entij^led to claim any interest on the mortgage*money for the period antecedent 
to the 2Srd August 1883. Semhle that the proper person entitled *to receive the 
interest for thatjieriod was the original conditional vendee, and the Court which 
passed the decree for pre-emption should have allowed him the amount of such 
interest in addition to the principal raortgage-money . Ashik AH Mathura 
Kp/ndu referred to. Held, with reference to s. 84 of. the Transfer of Property Act 
(IV of JL882), that the Courts bslow were right in n:>t allowing intejest to the 
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defendant after the 21st August 1884, when the plaintifi, to his knowledge, deposited 
the whole money due on the mortgage. Held^ with reference to the las^ paragraph 
of s, 51 of the same Act, that the Courts below wore wrong in subjecting theie^ * 
decrees in favour of the piaintijfif to the condition that the defendant shouJd not 
be evicted till the crops he had sown were cut. 

PEG DAT y. Ram AUTAR ... ... ... . • ... VIII 602 

16. UaufriLctunry mortgage-- Redemption— Regulation XXXIV cf IB03, ss. d, V ) — ' 

Act XXVlIIof 1855— XIV of IHIO—Act IV of 1882, s. 2. A deed of usufruc- . 
tuary mortgage executed in 1846, under which the mortgagee had obtained 
possession, contained the following conditions : — “ Until th'e mortgage-money i^ 
paid, the mortgagee shall remain in possession of the mortgaged land, and vfbat 
profits may remain after paying the Government revenue are allowed to the 
mortgagee and shall not be deducted at the tkne of redemption. At the end of 
any year, the mortgagors may pay the mortgage-money and redeem the property. 

Until they pay the mortgage- money neither they nor theiu heirs shall have any 
right in the property. ” In 1884, a repcesmtative in the title of one of the 
original mortgagors sued to redeem his share of the mortgaged property, upon 
the allegation that the principal amount and interest due upon the mortgage 
had been satisfied from the profits, and that be was entitled to a balance of 
Rs. 45. It was found that from the profits, after deducting Government revenue, 
the principal money with interest at the rate of 12 per cent, per annum had been 
realized, and that the surplus claimed by the plaintiff was due to him. The 
lower appellate Court dismissed the suit, on the ground that under s. 62 (6) of 
the Transfer of Property Act (IV of 1882), and with retereuce to the terms of the 
deed of mortgage, the plaintiff was not entitled to recover the property until he 
paid the mortgage-inonoy. Held that, although the word interest ” was not 
specifically used, the natural and reasonable construction of the deed was that 
it was arranged that the mortgagee should have possession of the property and 
enjoy the profits thereof, until the principal sum was paid, in lieu of interest. 

Held that the provisions of ss. 9 and 10 of Regulation XXXIV of 1803, which was 
in force when the deed of mortgage was executed, wore not affected or abrogated^ 
by Act XXVIII of 1855 or Act XIV of 1870 or Act IV of 1882 ; that these provi- 
sions were incidents attached to the mortgagor’s rights, of which he was entitled * 
to have the benefit ; and that the contract of mortgage being subject to these * 
provisions, the charge would have been redeemed as soon as the principal 
mortgage-money with 12 per cent, interesc had been realized by the mortgagee 
from the profits of the property. 

Samar ali Karim-ullah ... ... ... ... VIII 4G2 

16. Usufructuary mortgage — Satisfaction of mortgage -debt from usufruct — Suit for 
whole mortgaged property by some of several mortgagors. In a suit by some of 
several co-mortgagors to redeem the entire property mortgaged, on the ground 
that ihe mortgage-debt had been satisfied out of the usufruct , — held that the 
plaintiffs could only claim their own shares, and the Court of First Instance should 
determine the extent of the shares after making the other co-mortgagors parties. 

Fakir Bakhsh w, Sadat AH ... ... ... ... vii 376 

Words creating simple mortgage. See Bond 3. 

Mosque— • 

Religious endowment — Form of suit — Right to sue — Civil Procedure Code, ss. 30, 639. 

Every Muhammadan who has a right to use a mo.sque for purposes of devotion is 
entitled to exercise such right without hindrance, and is competent to maintain 
a suit against any one who interferes with its exercise, irrespective of the 
provisions of ss. 30 and 539 of the Civil Procedure Code. Section 30 of the Civil 
Procedure Code applies only to oases in which many persons are jointly Uiterested 
in obtaining relief, and not to cases in which an individual right has baen 
violated. Zafarayab Aliw. Bakhtawar Singh referred to. Jan Ali v. RanVNath 
Mundul dissented from. 

JAWAHHA u. AKBAB HUSAIN ... ... ... ... VU • 17( 

HuhammadaD Eoolesiastical Law— 

See ACT XLV ot 1860, 8. 296. ' * 

NQhanunadan Law — 

See ACT XLV OF 1860, 8. 296 : MaJOEITT 1 : MISSING PBBSON; pEB-EMPTiqN 10. 

Alienation by vndotn — Bighis of other heirs — Minor— Mother — Quardian. See ClVUi 
PaoesDuaB OonH;^. 18. o 
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Muh{iminadan hKYi~w-( continued:^ , 

1. Custody of children — Act IX of 1861, s. 5 — Appeal. The Muhammadan law takes 
a more liberal view of the mother’s rights with regard to the custody of her 

* dbildren than does the English law, under which the father’s title to the custody 
^ of his children subsists from the moment of their birth, while, under the Muham- 
madan law, a mother’s title to such custody remains till the children attain the 
age of seven years* An application was made by a Muhammadan father under 

• ,8. I 9 f Act IX of 1861 that bis two minor children, aged respectively 12 and 9 

^ years, should be taken out of the custody of their mother and handed over to his 

* own custody. The application having been rejected by the District Judge, an 
appeal was preferred to the High Court as an appeal from an order. It was 
olflec^ed to the hearing of the appeal that, in view of s. 6 of Act IX of 1861, the 
appeal should have been as 'from a decree, and should have been made under the 
rules applicable to a regular appeal^ Held that, looking to the peculiar nature of 
the proceedings, the objection was a highly technical one, and as all the evidence 
in the case was upon l;he record and was all taken down in English, it would only 
be delaying the hearing of the appeal upon very inadequate grounds, if the objec- 
tion were allowed. Held^ also, that, according to the principles of the Muhammadan 

* law, the appellant was by law entitled to have the children in his custody, subject 
always to the principle, which must govern a case of this kind, that there was no 
reason to apprehend that by being in such custody they would run the risk of 
bodily injurj^, and that (without saying that this exhausted the considerations, 
that might arise, warranting the Court in refusing an application for the custody 
of minors), there was nothing in the record in this case which disclosed any proper 
ground to justify the refusal of the application. 

IDU V. AMIRAN VIII 322 

2. Inheritance — Devolution not suspended till payment of deceased ancestor's debts. 

A creditor of A, a deceased Muhammadan, under a hypothecation bond, obtained 
a decree on the 20th December 1876, for recovery of the debt by enforcement of 
lien against M, one of A’s heirs, who alone was in possession of the estate ; and, 
in execution of the decree, the whole estate was sold by auction on the 21st 
March 1878, and purchased by the decroc-holdcr himself. J, another of A’s heirs, 
was not a party to these proceedings. On J’s death, her son and heir, A H, 

, conveyed to M A, the rights and intc'rests inboritcd by him from his mother, 
namely, her share in A’s estate. The purchaser of the share thereupon 
brought a suit against the decree-holder for its recovery. Held that immediately 
upon the death of A, the share of. his estate claimed in the suit devolved upon 
J ; that she being no party to the decree of the 20tU December 1&76, her share 
in the property could not be affected by that decree, nor by the execution sale 
of the 21st March 1878 ; that upon her death that share devolved upon her son, 
who conveyed his rights to the plaintiff ; that the plaintiff was tnerefore entitled 
to recover possession of the share which he bad purchased ; but that he could 
not do so without payment to the defendant of his proportionate share of the 
debts of A, which were paid off from the proceeds of the auction-sale of the 21st 
March 1878. Jafri Eegavi v. Amir Muhammad Khan followed. 

Muhammad AWAis r. har SAHAi ... ... ... ••• vii 716 


3. Inheritance — Devolution not suspended till payment of deceased ancestor's debts 
— Decree sr^respect of deceased ancestor's debts passed against heir in possession of 
estate — D^ree not binding on other heirs not parties thereto and not in possession^ 
so as to convey their shares to auction-purchaser tn execution Tiecovery of posses- 
sion by other heirs contingent on payment of jrroportionnte shares of debt for which 
decree teas passed. Upon the death of a Muhammadan intestate, who leaves 
unpaid debts, whether large or small with reference to the \alue of his estate, 
the ownership of such estate devolves immediately on his heirs, and such devo- 
lution is not contingent upon, and suspended till, payment of such debts. A 
decree relative to his debts, passed in a contentious or non-contentious suit 
agaTnat .only such heirs of a deceased Muhammadan debtor as are in possession 
of the whole or part of bis estate, does not bind the other hei^s who, by reason 
*^f®absence or other cause, arc out of possession, so as to convey to the auction- 
purchaser, in execution of such a decree the rights and interests of such heirs as 
werQ,not parties to the decree. In execution of a decree for a debt due by a 
Muhammadan intestate, which was passed against such of the heirs of the 
deceased*kB were in possession of the debtor’s estate, the decree-holder put up 
for sale and purchased certain property which formed part of the said estate. 
One oirthe heirs, who was out of possession, and who was not a parly to these 
‘ prpceedings, brought a suit against the decree-holder for recovery of a ^are of 
the priperty sold in execution of the dtcrce, by ri^ht of inheritance. Held by 
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the Full Bench that the plaintiff was not entitled to recover from the auction- 
purchaser in execution of the decree possession of his share in the property sold, 
without such recovery of possession being rendered contingent upon payment ^ ' 

by him of his proportionate share of the ancestor’s debt for which the decree 
was passed, and in satisfaction whereof the sale took place, W ahid-un-nissa v. 
Sheobrattun, Assamatheni Nessa B4bi v. Roy Lutchmeeput Sinyh, Mashar AH v. 

Budh Singh, Bachman v. Bachman, Bamtr Singh v. Mussajnui Zakia, and ^ 
Muttyjan v, Ahmed Ally referred to by MahMOOD, J. 

Jafri Begam 17. Amih Muhammad Khan ... ... ... VII 822 

4. Legitimacy — Effect of acknowledgment of sonship, Weid by PbTHERAM, C.J., 
that, according to the Muhammadan law, the effect of an acknowledgment hf a 
Muhammadan that a particular person, born of the acknowledger’s wife before 
marriage, is his son in fact, though the acknowledger may never have treated him 
as a legitimate sou or intended to give him the status of legitimacy, is to confer 
upon such person the status of a son capable of inheriting tr^s legitimate, unless 
conditions exist which make it impossible that such person can have been the 
acknowledger's son in fact. Ashruf-ood-Dowlah Ahmed Eossein Khan v. Hyd&r 
Uossein Khan, Muhammad Azmat Ah Khan v. Lalli Begum and Sadakut 
Hossein v. Mahomed Yusuf referred to. In a snit for possession, by right of inheri- 
tance, of a share of the property of a deceased Muhammadan by a person alleging 
himself to be a son of the deceased, the defendants pleaded that the plaintiff 
was not a son, but a step-son, having been born of the deceased’s wife before her 
marriage. The plaintiff filed certain letters and other documents in which the 
deceased in express terms referred to him as bis son ; and he contended that these 
references amounted to acknowledgments of him as a son made by the deceased, 
which, under the Muhammadan law, entitled him to inherit as a legitimate son. 

Held by PETHEBAM, 0. J., (BbodHURST, J.. dissenting), that the acknowledg- 
ment by the deceased of the plaintiff as his son in fact conferred upon the latter 
the status of a legitimate sou capable of inheriting the deceased’s estate, although 
the evidence showed that the deceased never treated him as a legitimate son, or 
intended to give him the status of legitimacy. Held by BrodhurST, J., contra, 
that the documents above referred to did not show more than that the deceased 
regarded the plaintiff as his step-son ; that the plaintiff was never called his son 
except by courtesy and in the senoein which a European would ordinarily describe 
his step-son as his son ; and that there was no sufficient evidence of the acknow- 
ledgment from which an inference was fairly to be deduced that the deceased 
ever intended to recognize the plaintiff, and give him the status of a son capable 
of inheriting. Sadakut Hossein v. Mahomed Yusuf referred to. 

Muhammad aldahdad khan v , Muhammad Ismail Khan ... YIII 234 

6. Muhammadan widow— Dower Widow's heir — Determination of amount of dower. 

A Muhammadan widow lawfully in possession of her husband’s estate occupies a 
position analogous to that of a mortgagee, and her possession cannot be disturb- 
ed until her dower-debt has been satisfied, and after her death her heirs are 
entitled to succeed her in such possession, and if wrongfully deprived thereof, to 
maintain a suit for its recovery. Held that the ruling of the Court in Balund 
Khan v. Janee that where a defenda^it is found to be in possession of landed 
property in lieu of dower, and it is held that the plaintiff is not entitled to sue 
for possession of the property until such claim for dower has been satined it is 
not necessary to determine the question of the amount of such do’^ver, the 
matter being one which could ba settled properly in a suit for an account of 
what was due as dower, was not applicable to a case where the plaintiffs seeking 
to recover possession did not claim as heirs of the widow’s husband, but as heirs 
of the widow herself, and whore the decree for possossion passed in their favour 
would remain undisturbed even if an amount less than that fixed by the lower 
appellate Court were found to bo what was due as dower, ^ 

AzizuLLAH Khan t). Ahmad ALi Khan ■ ... ... VII 853 

6. Suit for restitution of conjugal rights — Dower— Plea of non-payment — Form of 
decree. According to the Muhammadan Iiaw, marriage is a civil contract, upon ^ 
the completion of which by proposal and acceptance, all the rights and obligations 
which it creates, arise immediately and simultaneously. There is no authority 
for the proposition that all or any of these rights and obligations are dependent 
upon ^ny condition precedent as to the payment of dower by the husband to the 
wife. D^wer can only be regarded as the consideration for oonnubial intercourse 
by way of analogy to price under the contract of sale. Although prompt dower 
may be demanded at any time after marriage, the wife is under no obligation to 
inakc such demand at any specifie time during ooverture, and it is only ,.npon 
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such demand being made that it beoomes payable. This claim may be used by 
as a means of obtaining payment of the dower, and as a defence to a claim 
m cohabitation on the part of the husband without her consent ; but, although 
she may plead non-payment, the husband's right to claim cohabitation is 
antecedent to the plea, and it cannot be said that until he has paid prompt dower 
his right to cohabitation does not accrue. The sole object of the rule allowing 
%the pjoa of non-payment of dower is to enable the wife to secure pa 3 ^ment. Her 
right to resist her husband so long as the dower remains unpaid is analogous to 
the lien of a vendor upon the sold goods while the}* remain in bis possession and 
BO long as the price or anj^^part of it is unpaid ; and her surrender to her husband 
refiengbles the delivery of the^ goods to the vendee. Her lien for unpaid dower 
ceases to exist after consummation, unless at such time she is a minor or insane 
or has been forced, in which case h(^r father may refuse to surrender her until pay- 
ment. It capnot in any case be pleaded so as to defeat altogether the suit for 
restitution of conjugaJ rights, which is maintainable upon the refusal of either 
parly to cohabit with tne other; and it can only operate in modification of the 
decree for restitution by rendering its enforcement conditional upon payment of 
so much of the dower as may be regarded as prompt, in accordance with the 
principle recogrjized by Courts of equity under the general cat(‘gory of compensation 
or lien, when pleaded b}^ a defendant in resistance or modification of the plain- 
tid’s claim. It is a general rule of interpretation of the Muhammadan law that 
in oases of difference of opinion amongst the jurisconsults, Imam Abu Hanifa and 
his two disciples. Qazi Abu Yusuf and Imam Muhammad, the opinion of the 
majority must be followed ; and in the application of legal principles to temporal 
matters, the opinion of Qazi Abu Yusuf is entitled to the greatest weight. 
Moonahe^ Suzioor Ruheem v. Shuma-oon-nissa Begunij Mulleeka v. Jumeela^ Ranee 
Khajoorooniasa v. Ranee Ryeesnonissa, Naioab Buhadoor Jung Khan v. IJzeez 
Begunit Jaun Beehee v. Sheikh Moonshee Beparee, Oatha Ram Miatree v. Moohiia 
Kochin Aiteah Doomoonee^ and FAdan v. Mazhar Husain referred Lo. Sheikh 
Abdool Shukkoar v. Raheem-oon-nissa^ Wtlayat fJusatfi v. Allah Rakhi, Nasrat 
Husain y. Hamidan, thtid Nasir Khanv. Vmrao overruled. In a suit brought 
Ify a husband for restitution of conjugal rights, the parties being Sunni Muham- 
madans governed by the Hanaff law, the defendant pleaded that the suit was not 
maintainable, as the plaintiff had not paid her dower-debt. The plaintiff thereupon 
deposited the whole of the dower-debt in Court. It appeared that the defendant's 
dower had been fixed without any specification as to whether it was to be wholly 
or partly prompt. It also appeared that she had attained majority before the 
marriage, and that she had cohabited with the plaintiff for throe months after 
marriage, and there was no evidence that she had ever demanded payment of her 
dower before the suit was filed, or that she had refused cohabitation on the ground 
of non-payment. Besides the plea already mentioned, she also relied upon 
allegations of divorce and cruelty, but these allegations were found to be untrue. 

The lower appellate Court dismissed the suit, holding that, inasmuch as the 
plaintiff had not paid the dower-dobt at the time when he brought his suit, he 
had no cause of action under the provisions of the Muhammadan law. Held, by 
the Pull Bench, that the lower appellate Court’s view of the Muhammadan law 
relating to conjugal rights and the husband’s obligation to pay dower was 
erroneous : and that the plaintiff, under the circumstances of the case, had a 
right to maintain the suit. 

ABDUIi KADIB v. SABIMA ... ... ... ... ... VIII 49 

Wajih^ul-arz, See Family Custom : Fbaudulent Transfer : Pre-emi*tion 
23 ; WILL. 

[anioipal Rules — 

Infringement of rules — Prosecutions* See ACT XV OP 1883, s. 69. 

[updar — 

1. Cul^ble homicide not amounting to murder — Grave and sudden provocatimi — Act 
^ XX;Yo/1860,ss. ZOO y Exception 1, 302,304. An accused person was convicted of 
*oulpable homicide not amounting to mutder in respect of the widow of his cousin, 
who lived with him. The evidence showed that the accused was seen to follow 
the ’fieoeased for a considerable distance with a gandasa or chopper, binder circum- 
stances which indicated a belief on his part that she was going to keep an assigna- 
tion, and with the purpose of detecting her in doing so. He found her in the act 
of oon/iection with her paramour and killed her with the chopper. Held that the 
‘ oonvii&tion must be altered to one of murder, as the accused went deliberately in 
sc*aroh of the provocation sought to be made the mitigation of his offence, and 

^4 ALL.— # 
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under the ciroum stances, disclosed it could not be said that he was deprived of 
self-control by grave and sudden provocation. Queeii’Empress v. Dainarua and ^ 
Queen- Evipr ess v. Mohan referred to. 

QUEEN-EMPRESS V. liOCHAN ... ... ... ...VIII 635 

2. Culpable hofuicide not amounting to murder — Grave and sudden' provocation — Act 
XLV of 1800, ss. 300, Exception 1, 302, 304. Upon the tridl of a person charged 
with the murder of his wife, it was proved that the accused had entertained Well- 
founded suspicions that his wife had formed a criminal intimacy with another 
person ; that one night the deceased, thinking that her husband was asleep 
stealthily left his side ; that the accused took up an axe and followed her, found 
her in conversation with her paramour in a public place, and immediately killed 
her. Held that the act of the accused constituted the crime of murder, the fact4 
not showing “ grave and sudden provocation ”«within the meaning of s. 300, 
Exception 1, of the Penal Code, so as to reduce the offence to culpaWe homicide 
not amounting to murder. Queen-Empress v. Datnarim distinguished by 
Straight, Offg. C.J. 

Queen-Emphess V. Mohan ... ... ... ...VIII 322 

Notice- 

See OiviTj Procedure Code, ss. 492, 494. 

Bond fide transferee for value of mortgaged property — Ignorance of existing incum- 
brance. Held thjit a statement in answer to interrogatories, which was made 
by the purchaser of mortgaged property, to the effect that, at the time of the 
purchase, he was aware of the mortgage and believed that it had been satisfied, 
was no proof ot the purchase having been made after notice of a prior mortgage, 
inasmuch as it was inconsistent with the knowledge of an existing incumbrance. 

SHEO DAYAL. MAL» V. HaRI RAM ... ... ... ... VII 690. 

To quit. See LANDHOLDER AND TENANT 3 AND 4. 

N.-W. P. Government Notification— 

Ho, 886, dated the Srd November 1809, Rule FJ, Legality of. See ACT XV OP 1883, 

S. 69. , • 

Objections — 

By respondent to decree. Soo APPEAL 3, 

Occupancy— < 

Right of. See ACT XII OF 1881, SS. 7, 9 : LANDHOLDER AND TENANT 2, 6 AND 6. 

Occupancy Tenant — 

Suit for ejectment — Act by tenant inconsistent with purpose for which land was let — 
Mortgage of occupancy -holding — Cancelment of mortgage before suit for ejectment 
— Act XII of 1881 (N.-W.P. Rent Act)^ ss. 9, 93 (6), 149. An occupancy-tenant 
made a usufructuary mortgage of his holding, and afterwards had the land and 
the mortgage-deed returned to him, and the mortgage was cancelled. Subse- 
quently, the landlord instituted a suit for ejectment, on the ground that by the 
mortgage the tenant had committed an act inconsistent with the purpose for 
which the land was lot, within the meaning of Act XII of 1881 (N.-W^P. Bent 
Act), s. 93 (b). Held by OLDFIELD, J., that, apart from the question whether 
executing a mortgage of his holding was an act within the meaning of s. 93 (b) of 
the Rent Act, the mortgage having been cancelled, there was no cause of action 
left, and the penalty should not be enforced, with reference to s. 149. Held by 
MaHMOOD, J., that the occupancy tenure could not be brought to an end except 
on grounds clearly provided by the law ; and the execution of the nlortgage, 
though illegal and void, was not “any act or omission detrimental to the 
or “ inconsistent with the purpose for which the land was let ” within the 
meaning of vS. 93 (6) of the Rent Act, and furnished no ground for ejectments ^ 
Gopnl Pandey v. Parsotam Das and Naik Ram Singh v, Murli Dhar referred to. * 

Also per MaHMOOD, J. — The terms of s. 93 (b) of iho N.- W.P. Rent Act apply, 
etempli gratiaf to oases in which land is given to a tenant for purposes of culti- * 
vatioii, and is used by him for building or other purposes. « 

Debt Prasad v. HAR Dayal ... ... * yjj 591 

Oooupanoy Tenure — ** 

See Mortoaoe l, „ ’ 
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Offence— * 

See*ACT XLV OF i860* SB. 224, 226. * 

Made up of se^^eral offences. Rioting — Grievous Jiurt^Criminal Procedure Code, 

• Act XLV of 1860, ss. 146, 147, 149, 325. Three persona who were con- 
^ vioted (i) of riot under’s. 147 of the Penal Code, (ii) of causing grievous hurt in 

the course of such riot, were respectively sentenced to six months’ rigorous 
imprisonment undftr s. 147, and three months’ rigorous imprisoninout under 
♦ ,s. 3^. I^eld by PBTHBBAM, C.J., and SlRAIGHT and TYttUELL, JJ., that 

•• inasmuch as the evidence upon the record showed that the throe pri.soners had 

• committed individual acts of violence with their own hands, which constituted 
distinct ofiences of causing grievous hurt or hurt separate from and independent 
oi!*tl^ ofienoe of riot, which was already completed, and the fact of the not was 
imt an essential portion of the evidence necessary to establish thoir legal respon- 
sibility under s. 325 of the Penal Code, the separate sentences passed under 
ss. 147 and 325 were not illegal. Queen-Empress Ram Pariah distinguished. 
Per BrODhTjrst, J., that the evidence showed that only one of the three 
prisoners had caused jrievous hurt with his own hands, and that the others 
could only be properly convicted of that offence under the provisions of a. 149 of 

• the Penal Code ; bub that the separate sentences passed under ss 147 and 325 

were not illegal. Queen-Empress v. Dungar Singh followed. Also per Bhod- 
HURST, J. — Illustration (<;) of s. 235 of the Criminal Procedure Code does not 
apply merely to the case of persons who, in addition to the effence of rioting, 
have with thoir own hands committed the further offences of voluntarily causing 
grievous hurt and of assaulting a public .servant when engaged in suppressing a 
riot ; aud the convictions referred to in the Illustration relate ospeciaily to 
convictions obtained under the provisions of s. 149 of the Penal Code. 
Queen-Empress v. Ram Sauup ... ... ... ... VII 

Offenoes— 

Distinct. Sec CRIMINAL PROCEDURE CODE, S. 35. 
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Offloial Assignee— 

CUiim by, to attached property* Sec EXECUTION OF DECREE 5, 

Papdah.Nashin— 

* 1. Civil Procedure Code, ss. 129, 136 — Discovery of documents. In a suit brought hy 
two Muhammadan pardah-naskin ladies for recovery of immovoablo property by 
right of inheritance, an order was.passed under s. 129 of the Civil Procedure Code, 
requiring the plaintiffs to declare by affidavit “ all the papers connected with the 
points at issue in the case which were or had been in their possession or control.” 

After some ineffectual proceedings, the plaintiffs were peremptorily ordered to file 
their affidavit on a certain date. Oii that date an affidavit was filed on their 
behalf by their brother and mukhtar, with a list of their documentary evidence, 
but the affidavit and list was considered defective upon several grounds, one of 
which was that it ought to have been made by the plaintiffs personally. Further 
time was then given to the plaintiffs to amend these defects, and ultimately they 
filed an affidavit purporting to be made by them personally, praying that the 
Court would have it verified in any manner thought proper, provided that their 
pardah-nashini were not interfered with. The Court, under s. 136 of the Code, 
dismissed the suit for want of prosecution, in consequence of the orders under 
B. 129 n^ having been complied with, though ample opportunity had been given 
to the plaintiffs, and no sufficient ground for non-compliance had been shown. 

Held, without going into the question of the sufficiency or non-sufficiency of the 
action of the plaintiffs, with regard to the orders made under s. 129 of the Code, 
that, looking at the disabilities of the plaintiffs and the circumstances of their 
suit, the case was not one in which it was expedient to enforce the liability to 
which tljey might have exposed themselves under the peculiar provisions of s. 136. 
KALIAN Bibi V. Safdar Husain KHAN ... ... ... vin 205 

1. Execution of deeds. A suit was brought upon a bond purporting to have been 
•xecuted on behalf of two Muhammadan pardah-nashin ladies by thoir husliands, 
and to charge their immoveable property. The bond was compulsorily registrable, 
and it was presented for registration by a person who professed to be authorized 
hf a power-of-attorney in that behalf. The only proof given l^y the plaintiff 
that this power-of-attorney was executed by the ladies, or with their knowledge 
and consent, ^tas the evidence of a witness who deposed that he was not personally 
acqiiainted with them nor did he know their voices, that he went to their residence, 
thaf there were two womon behind a pardah whom the executants of the bond 
said wore their respective wives, and that those women acknowledged they had 
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Pardah'Nashin — (continued.) < 

made the power- of-attorney. There was nothing to show that the ladies had ever 
benefited in any way from the money advanced under the bond. Beld that, 
even if the ladies behind the pardah were in fact the two defendants, this evidence 
would not be enough to bind them, and that it was for the plaintiff, who sought 
to bring their property to sale on the strength of a transaction with them, to show 
that they were free agents in the matter, and, having a clear knowledge of what 
they were doing, accorded their consent to it. Bu&loor Raheem v. Shumsoonnism 
begum, Ashgar Ali v. Dehrooa Banoo Begum, and Sudisht Lai v* Sheobarat Koer 
referred to by MahmOOD, J. 

Behabi Lal t;. Habiba BIBI ... ... c . ... ...VIII 

Pardon — » 

Tender of^ to accomplice wlio has pleaded guilty. See CeiminaIj PROCEDURE'^ 
CODE, S. 338. 

Partition of Mahal— 

See JURISDICTION 11 : PRB-RMPTION VI. 

Partnership — 

See JOINT HINDU FAMILY. 

' Arbitration. See CIVIL PROCEDURE CODE, SS. 525, 626. 

Suit for dissolution of. See JURISDICTION 13. 

Penalty — 

Bee BOND 2. 


Plaint— 

AmendmeJii of. See PRE-EMPTION i. 

Rejection, etc., of. See CIVIL I'ROCEDURE CODE, S. 53. 

Rejection of. See CIVIL PROCEDURE CODE, S. 44, RULE (a). 

Pleadings— 

See ACT I OF 1877, S. 21. 

Practice- 

See Civil Procedure Code, ss. 53 ; 492, 494 : Witnesses. 

1. Accused not defended — Court to test statements of ivitnesses for prosecution. Per 
PETHERAM, C.J.— Where an accused person is not defended, the Court should, 
in the interests of justice, test the statements of the witnesses for the prosecution 
by questions in the nature of cross-examination. 

QUEEN-BMPRESS U. KALLU ... ... ... ... VII 160'- 

2. Appeal — Sectirily for costs — Civil Procedure Code, s. 649 — Application that 
appellant be required to give security — Order directing appellant to show cause — 

Absence of counsel to support application — Dismissal of application — Application to 
restore case to register — Civil Procedure Code, ss. 98, 99, 647. A petition was made 
under s. 549 of the Civil Procedure Code, praying that an appellant might be 
required to give security for the coyts of the appeal. The ground upon which the 
petition was based was that the appellant was not pecuniarily in a position to pay 
the costs of the appeal if it should be dismissed. An order was passed directing the 
appellant to show cause why the prayer of the petitioner should not be granted. 

When the petition came on for hearing, no one appeared to support it or lo show 
cause against it, and it was accordingly rejected. An application was^subse- 
qucutly made on behalf of the petitioner, praying that the case might bo restored 
to the register, on the ground that counsel for the petitioner, was absent on 
the occasion of the hearing for fifteen minutes only, and that, as no one on 
behalf of the appellant had appeared to show cause, the petition should have been 
granted, and the absence of petitioner’s counsel was immaterial. Held that the 
matter was dealt with by s. 98 of the Civil Procedure Code, and that s. 647^ of the 
Code, prescribing that the procedure laid down foe suits should be followed, a^ 
far as it could be made applicable iu proceediugs other than suits, made s‘. 99 
the rule by which the Court was to be guided. Held also that although no ' 
general rule could be laid down that the absence of counsel, when a case has 
been called on, should bo treated as by itself a sufficient reason for restoring to 
the register either a regular suit, or an appeal, Or a miscellaneous application^' 
but each case of the kind must be dealt with according to its own particular cir- 
cumstan'^eis, in the present case, taking the circumstances into consideration, 
an abBoticG of counsel for fifteen minutes was not enough to preclude the Court 
from restoring the petition to the register. 

LAKHMI chard t?. 0ATTO Bai ... ... ... ... VII 542 
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^fpactioe— Ccontinwed.) ’’ • yilob 

, P^'ocedttre Code, s. 549 — Aj^peal — Poverty of appellant — Seewity^jor coats. 

Meld by the ^'ull Bench (TYBRELL, J . , dubitante) , without laying down any general 
rule by whyjh the exercise of the discretion conferred by s. 549 of the Civil Procedure 

♦ ^Qode should be governed, that the mere fact of the poverty of an appellant, stand- 

ing by itself, and without reference to auy general facts of tho case under appeal, 
ought not to be considered sufficient alone to warrant his being required to furnish 
security for costs* , 

► . Jl\JAN An BEG V. BasA Mai. ... ... ... ... VIII 203 

'fre-emption — 

S«e Advebse Possession : Wajib-ultAbz. 

1. • Acts or omisswns by pre-emptcr^s authorized agent binding on pre-emptor. It is a 

general rule of pre-emption that any act or omission on the part of a duly 
authorized agent or manager of the pre-einptor has the same efiect upon pre- 
emption as if such act or omissifen had been made by the pre-emptor himself. 
Harihar DAT w. fjHEO Prasad ... ... ... ... VII 41 

2, Conditional decree— Finality'' of decree — Holiday — Act XV of 1877, s. 6, sell. /J, 

No. 156 — Execution of decree — Sale of property by decree-holder before obtaining 

• possession — Dectee- holder's right not forfeited. A decree in a suit to enforce a right 
of pre-emption directed that the purchase- money should be paid within a certain 
period from the date the decree became “ final.” The period of limitation pre- 
scribed for an appeal from this decree expired on a day when the Court was closed. 

Held that the decree did not become ” final” before the day the Court re-opened. 

Shaikh Ewaz v. Mokuna Bihi followed. The holder of a decree enforcing a 
right of pre-emption, who subsequently to the date of the decree sells the pro- 
perty to a “stranger” and permits the latter to pay the purchase-money 
decreed into Court, does not by such conduct debar himself from obtaining pos- 
session of the property in execution of the decree. Bajjo v. Lalman and Sar ju 
Prasad v. Jamna Prasad distinguished. 

RAM 8AHAI v. Gaya ... ... ... ... ... VII 107 

3. Hindus — Local custom —Sale to a stranger. The right of pre-emption, when 
it exists among Hindus, is a matter of contract or custom agreed to by the 
^members of a village or community. Such a custom is not properly described 
as attached to the land, and as soon as any members of a Hindu community 

^ who have agreed to be governed by it, sell to any one who is a stranger to the 
agreement, the land is no longer subject to pre-emption. 

HIRA i). KadLU ... ... , ... ... ... ... VII 916 

4, Hindu widow — Joinder of plainiijfs one of tvhom had noright to sue for pre-emp- 
tion — Amendment of plaint. The plaintiffs in a suit to enforce a right of pre-omp- 

» tion based on the wajib-ul-arz of a village, which gave the right to “ co-sharers,” 
alleged themselves to be jointly interested in the village, and, in their plaint, 
claimed relief jointly. One of the two plaintiffs was the widow of a co-sharer in 
the village, who, at tho time of hisdeatb, was a member of a joint Hindu family. 

Held that, inasmuch as the widow had only a right of maintenance out of the 
estate of her husband, she was not a co-sharer in the village, and therefore had 
no right to claim to pre-emption. Held, further, with reference to the manner 
in which the plaint was framed, that the other plaintiff could not claim pre- 
emption entirely on his own account without amending the plaint, but that it was 
too late for him to take such a course. Damodar Das v. Gokal Chand referred to. 
Kaban S«NGH V. Muhammad ISMAIL Khan ... ... ... VII 860 

6. Joint ffiirchase by co-sharers and stranger — Pre-emptor not compelled to pre-empt 
share purchased by co-sharers. If a co-sharcr associates a stranger with him in 
the purchase of a share, another co-sharer is entitled to pre-empt the whole of 
tho property sold, but it is not obligatory upon him to impeach the sale, so far 
as the co-sharer vendee is concerned. 

HABJAS V. KANHYA ... ... ... ... ... VII 118 

6, Mortgage by conditional sale — Act X V o/1877, sch. II. No. 120 — Time from which 
pehod gf limitation begins to run. A mortgagee under a deed of mortgage by 
conditional sale obtained a final order for foreclosure under Regulation XVII of 
1606 in December 1876. Ho then sued to have the conditional sale declared 

* absolute and for possession of the mortgaged property, obtaining a decree for the 

* rel^f sought in April 1881. In a suit for pre-emption in respect of the mortgage — 

• held, with reference to art. 120, sch. II of the Limitation Act, which Vas applicable 
to the case, that the pre-emptor’s full right to impeach the sale had not accrued 
until the mortg'agee had obtained the decree of April 1881, declaring the condi- 
tions^ sale absolute and giving him possession. Basih Lai v. Qajraj Singh and 
Prog Chauhey v. Bhajan Chaudhri referred to. 

V. Padabath Singh ... ... ... Vlll 54 
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7. Mortgage by conditional sale — Limitation — Acquiescence — Equitable estoppel — 
Wajib-ul-arz — Nearer co-sharer/* The two joint owners of a twp annas 
eight pies share in a village jointly executed two deeds of mortgage by conditional c 
sale, each for a share of one auna four pies, in favour. respectively of R and A, oo- 
sharers in the village, and related to the vendors. In 1875 the conditional sale 

in favour of R became abacluto, and he was recorded as premrie^os of half the 
share of the vendors and obtained possession thereof. In 1882, A foreclosed h^^ 
mortgage and obtained possession of the other half share. R thereupon claimed the 
right to purchase the half share so acquired by A, on the allegation that he had a ^ 
right of pre-emption in respect thereof, having become th» vendee in 1876 of the 
other half share, and therefore being the “ nearer co-sharer ” of the vendors withiji - 
the meaning of the wajib-ul-arz, and also being nearer in relationship to the vendors 
than A. The wajih-uUarz provided that each co- sharer was competent to trans- 
fer his own share, but that, when making a transfer, it was incumbent on him to 
notify the same to his near co-sharer, and, on his refusal, to other sharers in the 
village. The lower appellate Court held that the plaintiff wa^' estopped from pre- 
ferring a claim to pre-emption, on the ground tliat ho had acquiesced in the con- 
ditional sale in favour of the defendant, and also that he had no right to pre- 
emption under the 2 oajib-ul-arz. Held that inasmuch as from 1875 to 1882 the 
only owners of the two annas eight pies share wore the plaintiff and the mortgagors, 
they were the only two co-sharers in respect of this particular share, although 
there were other co-sharers in the village ; that the plaintiff must, therefore, be 
regarded as a “ nearer co-sharor ’* of the vendors than the defendant within the 
meaning of the wajib-ul-arz, and that as such he was entitled to claim pre-emption. 

Held also that the right of pre-emption which arose upon the sale was a new right, 
and not the same as that which arose at the time of the mortgage, inasmuch as 
the wajib-ul-arz distinctly contemplated the right of pre-emption as arising upon 
the two different events of mortgage and sale ; that the alleged acquiescence of the 
plaintiff pre-emptor therefore occurred at a time when the right claimed by him 
was not yet in existence, and that consequently the claim was not barred. 

Rup Narain V. Awadh Prasad ... ... ... ... VII 478 

8. Mortgage by conditional sale — Wajib-ul-arz—"' Transfer " — Act IV of 1882, 
s. 58. A clause in the ivajib-tiharz of a village gave a right of pre-emption in respect 
of *' transfer ” by the sharers of their rights and interest by sale and mortgage. 

Held that a deed of conditional sale of a share lu the village, which did not 
transfer possession, was a transfer of an interest in the village, and wa^ufficient 
to let in the right of pre-emption. Slieoratan Kuar v. Mahipal ^^tm^l^llowed. 

AZIMAN BiBl u. amir Adi ... ... ... ... ... VII 343 w 

9. Muhammadan Law — Acquiescence in sale — Relinquishmeyit of right. According 
to the Muhammadan law, if a pre-emptor enters into a compromise with the 
vendee or allows himself to take any benefit from him in respect of the property 
which is the subject of pre-emption, he by so doing is taken to have acquiesced in 
the sale and to have relinquished his pre-emptive right. In a suit to enforce the 
right of pre-emption founded on the Muhammadan law, it appeared that the 
purchasers, by an agreement made with the plaintiffs on the same date as the sale 
in respect of which the suit was brought, agreed bo sell the property to the plaintiffs 
any time within a year, and if the latter paid the price and purchased the property 
for themselves. Held that by the very fact of their taking the agrecmdlit, the 
plaintiffs had relinquished their right of pre-emption and were precluded^ from 
enforcing it. 

HABIB-UN-NISSA V. BARKAT AL-I ... ... ... ... VIII 376 

10. Muhamtnadan Law — Muhammadan vendor and pre-emptor and Hindu pur- 

chaser — Act VI of 1871 ( Bengal Civil Courts Act), s 24 — ^'Religious usage or 
mstitution — Parties.” Held by the Full Bench that, in a case of pre-ejpption 
where the pre-omptor and the vendor are Muhammadans and the vendee a non- 
Muhammadan, the Muhammadan law is to be applied of the matter in advertteace 
to the terms of s. 24 of the Bengal Civil Courts Act {VI of 1871). Sheikh Kudra- 
iulla V. Mohini Mohan Shaha dissented from. Per PETHERAM, G.J., and ^ 
OddFIBLD, J., that, by the provisions of s. 24 of the Bengal Civil Courts Act, the 
Court was not bound to administer the Muhammadan law in claims for pre-emptior^; ^ 

but that, on grounds of equity, that law had always been administered in respect 

of such claims as between Muhammadans, and it would not be equitable* that 
p€rBon< who were not Muhammadans, but who had dealt with Muhammadans in 
respect of property, knowing the conditions and obligations under which the f^o- 
perty was held, ahcnld, merely by reason that they weio not themselves subject 
to the Muhammadan law, be permitted to evade thobc conditions and obligations, ' 
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*Pr^*einptioii — (continued.) • 

Per Mahmood, J., that by a liberal construction, the rule of the Muh*ammadaii 
law as to pre-emption is a “ religious usage or institution ” within the meaning 

• •<»£ s, 24 of the Bengal Civil Courts Act, and, as such, is binding on the Courts. 

, Also Mahmood, j., that the word “ parties,’* as used in S- 24 of the Bengal 

Civil Courts Act, does not mean the parties to an action, but must be inter- 
preted with »efferenfe to the inception of the right to be adjudicated upon. 

• , Al^o per Mahmood, J. — The right of pre-emption is not a right of “ rc-pwr- 

• chase ” either from the vendor or from the vendee, involving any new contract 

• of sale ; but it is simply a right of substitution, entitling the pre-emptor, by 

reason of a legal incident to which the sale itself was subject, to stand in 
th% shoes of the vendee in rqspect of all the rights and obligations arising from 
Jihe sale under which h6 has derived his title. The history and nature of the 
right of pre-emption discussed by MAHMOOD, J. Shunish-ooJ-nissay. Zohra Bihi, 
Chundo V. Hakeem Ahm-ood-deefl^, Ibrahim Saib v. Muni Mir Uddin, Moti Chand 
V. MahomeU J1osse%n Khan, and Dwarka Das v. Husain Bnkhsh referred to. 
GOBIND DAYATj U. AAYATULTiAH ... ... .. ... VII 

, 11. Notice to pre-emptor of projected sale — Purchase-money— Inaction of pre-emptor 
— Acquiescence. Tbo plaintiff in a suit to enforce the right of pre-emption alleged 
that the true consideration for the sale was less than the amount stated in the 
sale-deed. It was found that he made no communication to the vendor after he 
became aware that a sale was being negotiated, nor did ho make it known to him 
that, while he stood upon his pre^-emptive right, he declined to pay the price 
stated in the deed, because it was not the consideration agreed on between the 
vendor and the vendee. Held that the plaintiff was hound, instead of remaining 
silent, to communicate to the vendor that he was prepared to purchase at the price 
within a reasonable time, and that, not having done so, he must be taken to have 
countenanced the completion of the bargain with the vendee and to have waived 
his right of pre-emption. 

Bhairon Singh V. Lalman ... ... ... ... vii 

12. Partition of property sold on application of vendee — Silence of pre-empdor — 
• Waiver — Estoppel. Subsequently to the sale of a one-third share in a village, 

the vendee applied for partition of the share. A co-sharer, who had a right of 

• pre-emption in respect of the sale, made no objection to ttiis application, and 
the partition was effected. The co-sharer afterwards set up a claim to pre- 
emption. Held that there was nothing in the conduct of the pre-emptor which 
could amount to estoppel, or t’o a waiver of his right of pre-emption. Motee 
Sah v. Qoklee distinguished and dissented from, and Bhairon Sinqh v. Lalman 
referred to, by MAHMOOD, J. 

THAMMAN SINGH U. JAMAD-UD-DIN ... ... ... ... VII 

13. Profits of property accruing between purchase and transfer to pre-emptor . B 

purchased a share in a mahal on the 3rd January 1880 (Pus, 1287 fash). A 
sued B and the vendor to enforce his right of pre-emption, and, on the 24th 
March 1882 (Chait, 1289 fasli), obtained a final decree enforcing the right. 
Subsequently B as a co-sharer in the mahal, during 1288 fasli, claimed from A, 
as lambardar of the mahal, the profits of the share for 1288 fasli. Held that 
the pre-emptive right which was declared in the suit instituted by A, when it 
was onc^ established, existed and must be presumed to have taken effect on the 
date wlfbn the subsequently awarded sale to B took place, and therefore there was 
no period of time during which B was properly in possission of the share and 
entitled to profits from A in his character of lambardar, but A must be presumed to 
have been in possession and entitled to the profits from the date of the sale to B. 

Ajudhia u. Baddeo Singh ... ... ... ... vil 

14. Bight pleaded in defence to suit for possession by purchaser of co-sharer" s 
rights and interests. A co-sharer of a village, who is in possession, cannot 
pleifd* the existence of a right of pre-emption in defence to a suit for possession 

^by the purchaser of the rights and interests of another co-sharer. 

• ajudhia Bakhsh Singh V. Arab ALT khan ... ... VII 

15. , Bival pre-emptor impleaded as defendant — Act XV of ISll , sch, II, Nos. 10, 120 
— Bemand — Civil Procedure Code, ss. 662, 664. Two suits to Enforce the right 
of pre*emptio^ in respect of a particular sale having been instituted, the plaintiff 
in the one first instituted was added as a defendant to the other. Held that, as 

. regi^’ds him, the second suit constituted a claim by one pre-emptor against 
.another for determination of the question whether the plaintiff or the defendant 
ha^the better right to pre-empt the property, which was a claipi essentially 
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declaratory in its nature ; and there being no specifio provision for such a claim 
in the Limitation Act, it was governed by art. 120 of that Act, and the right to 
sue accrued when the first suit was instituted. 

Durga V. Haidar ALi ... ... ,. ... ... VII 167 


16. Sale ” — Wajih-ul-are — Act IV of 1882, s, 64 — Fravdule?il omieeion to irons- 
fer by registered instrument. The wajih-ul are of a village gave the co-sharers a 
right of pre-emption in cases where any one of them should wish to “ transfer 
his share, wholly or partly, by sale or mortgage.” One of the co-sharers entered 
into a transaction by which he transferred the possef^sionvof his share to a 
stranger for Hs. 300, and had mutation of names effected in the Revenue Depart- 
ment ; but, in order to avoid the right of pre-emption, the parties omitted to 
execute or register a deed of sale in respect of the transfer. Held by the Full 
Bench (MahmOOD, J., dissenting) that the transaction gave rise to tl|p right of 
pre-emption within the meaning of the wajib-ul-are. Fiir^PETHERAM, C.J., 
that the terms of the wajib-uUarz meant that if any oo-sharer transferred his 
right wholly or partly, the right of pre-emption should arise ; that although the 
legal interest in the share was never transferred, the effect of the transaction in 
question was to transfer absolutely the whole right of possession from the vendor 
to the vendee, and that it was therefore such a transfer as let in the right of 
pre-emption. Per STRAIGHT, J., that inasmuch as the defendants deliberately 
omitted to observe the necessary legal formality of a registered instrument with 
the object of defeating the pre-emptive right, it was very doubtful whether a 
Court of equity would be justified in allowing them to set up, and in giving 
effect to, a defence based upon their own intentional evasion of the law. Per 
Oldfield and BrODHURST, J,1., that the failure of the parties to the transfer 
to comply with the requirements of s. 64 of the Transfer of Property Act (IV of 
1882), as to the manner in which the transfer should be made, did not alter the 
nature of the transaction or affect the fact that a sale had been made, and could 
not affect a pre-emptor’s right in respect of it. Per MAHMOOD, J., that a valid 
and perfected sale was a condition precedent to tho exercise ot the pre-emptive 
right ; that in the present case nothing had happened which could properly be * 
termed a “ sale ” within the meaning of the zoajib-uUarz ; that the application 
for mutation of names not having been registered, the provisions of g. 54 of the 
Transfer of Property Act prevented it from taking effect as a sale, or passing 
the ownership from the vendor to the vendee ; and that therefore, under the 
wajib-ul-arz, the right of pre-emption could not arise. 

JANKT U. GIRJADAT ... ... ... ... ... VII 482 


17. Sale to a co-sharer and stranger — Specification of interest sold to stranger and 
price — Right of pre-emption of vcndee-co-sharer. The principle of denying the 
right of pre-emption, except as to the whole of the property sold, is that by break- 
up the bargain the pre-eraptor would be at liberty to take the best portion of the 
property and leave the worst part of it with the vendee. The rule applies only to 
those transactions which, while contained in one deed, cannot be broken up or 
separated. It should be limited to such transactions, and the reason of it does 
not exist where the shares sold are separately specified, and the sale to the stranger 
is distinct and divisible, though contained in the same deed as the sale to the 
eo-.sharers. The ratio decidendi of Bhaivani Prasad v. Damru explained. S^tieodyal 
Ram V. Bhyro Ram distinguished, Ouneshee Lai v. Zaraut AH and It anna 
Singh v. Ramadhin Singh dissented from. A co-sharer in a village conveyed by 
deed of sale certain land’to four persons, three of whom were co-sharers in the same 
paffias the vendor. The deed contained a specification of the interests purchased 
and tho considerations paid by the oo-sharers and tho stranger vendees respectively. 

In a suit for pre-emption by certain co-sharers of the same patti as the vendor 
the lower appellate Court held that although the co-sharers-vendees had*^a pre- 
emptive right of the same degree as the plaintiffs, nevertheless they, having 
joined a stranger with them in purchasing the property, had forfeited their right 
and could not resist the claim even in respect of such portions as they had 
purchased under the sale-deed. Held that this view was erroneous, and that 
inasmuch as the deed of sale contained an exact specification of the shares purchased 
by the co-sharersBvendees, who had an equal right of purchase to that of th6 
plaintiffs in respect of such shares, and as the shares purchased and the considera- 
tion paid by the stranger vendee were also exactly specified, the lower Uourt should 
not have dieoreed the claim for pre-emption as to that portion of tho propcorty 
which had been purchased by the co-sharers. ** 
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18. Simple mortgage — Transfer ^'^Wajih^uUare^Mortgage^Charge^ Act IV of 
1882 (Troffisfer of Property Act), ss. 68, 100. The wajib-nUare of a village gave a 

* *tfright of pre-emption to oo-sharers on a transfer (intikal ) by sale or mortgage ( rahnj 

by a oo-sharer of “ rights and interests ” (hakkiyat). Per Pbtheram» O.J., that, 
as a simple mortgage, as defined in s. 58 of the Transfer of Property Act, 1882, by 
giving a right fo s^ll, transfers an interest in the property mortgaged, a simple 
« mortgage of his share by a oo-sharer created a right of pre-emption under 
' the terms of the wajib-uUare. Per MabMOOD, J.— The circumstance that 

* possession had not been transferred to the mortgagee was one which had no 
bearing on the question* whether a right of pre-emption arose under the terms of 

wajih^uUarn in the case of a simple mortgage. The word ” as 
^used in Hindustani, has the broadest moaning in connection with alienation,’' 
“conveyance, ** “ assignment,” or “ transfer,” of rights in immoveable properly. 

The word “ 7iafeA:i^af ” means ^rights and interests, in the legal sense of the 
phrase. Tne word “ raUn ” is a generic word indicating all that is included in 
the English word “ Ihortgage,” and is not limited to usufructuary mortgages, 
but includes simple mortgages also. When general words are used in a docu- 

* ment, they must be understood in a general sense, unless they are accompanied 
by any expression limiting itr restricting their ordinary meaning, or unless such 
limitation or restriction arises from necessary implication. The words “ intikal ” 

“ hakkiyat*' and “ ralin" in the wajib^uUare could be understood only in the 
most general use. “Mortgage, ” as understood in Indian law, includes simple 
mortgage as well as usufructuary, and one is as much a “ transfer of an interest in 
specific immoveable property ” as the other. A simple mortgage is a ” transfer,” 
being the transfer of the right of sale. Held, therefore, by MahmoOD, J., that 
a right of pre-emption accrued under the terms of the wajib-uUare in the case 
of a simple mortgage by a co-sharer of his share to a “ stranger.” Per 
BRODHUBST, J., that one of the entries in a statement showing the trans- 
fers which had taken place in the village at or about the time the wajih-uUarz, 
was framed, which statement was connected with the wajib-uUarz related to 
a simple mortgage, from which it appeared that it was the intention that the 

•oo-sharers should have the right of pre-emption in all cases of mortgage, whether 
usufructuary or otherwise, and therefore a right of pre-emption accrued under the 
• terms of the wajib-uUarz in the case of a simple mortgage. Per DUTHOIT, J., 
that a pre-emptive right was raised by the terms of the wajib^uUarz only upon 
the occurrence of a transfer of a share in the property of the mahal, and a simple 
mortgage was not a transfer of property. OedfiBLD, J. — The word “ transfer ” 
used in the wajib^ul-arz was not intended to refer to a simple mortgage, but to 
mortgages where possession of the property passes to the mortgagee. The 
obligors of a bond for the payment of money covenanted as follows “ To secure 
this money, we have mortgaged a five gandas share out of a ten gandas share in 
each of the villages, etc. So long as the principal amount with interest is not 
paid, the hypothecated share will not be sold or mortgaged to any one.’* Held 
(PBTHEBaM, O.J., dissenting) that the bond created a simple mortgage. Per 
PETHERAM, C.J., that the bond gave the obligee a charge only on the property. 
BHBOBATAB KUAR V. MaHIPAL KUAR ... ... ... ... VII 268 

Usufructuary mortgage — Redemption — Interest. See MORTGAGE 14. 

19, Wajib’^Uarz — “ Co~sharer ” — Joint Hindu family. The members of a joint and 
undivid^ Hindu family, other than that member who is recorded in the Collector's 
book as a sharer in the mahal, are “ co-sharers,” for the purposes of pre-emption, 
in the sense of the wajib-uUarz. 

GANDHARP SINGH 11. SAHIB SINGH ... ... ... ... VII I8i 

20. Wajib-ul-arz-^Co-sharers — “ Village ” — Effect of perfect partition on cm^ennnts 
contained in the wajib-uiarz. The wajih-uUarz of a village contained a covenant 
among tise co-sharers that, in the event of any one of them selling his share, a 
right of pre-emption should be enforceable, first by a “ near shareholder,” next 
by a^partner in the ihoke, and, thirdly, by a partner in the village. The village 

, was subsequently divided into three separate mabals by means of a perfect parti- 
'll— won under the N.-W.P. Land Revenue Act (XIX of 1873). Held that the agree- 
ment regarding pre-emption remained in force after the partition. The term 
“ wllage,“ as used in the wajih-ul-arz, means a definite area of lapd with houses 
upon it. and does not necessarily imply a joint ownership of such land, inasmuch 
as after partition there may remain some community of interest, and things held 
and used in common by all the inhabitants. Every one who lives in that area 
. has a*share in it, and may, therefore, be regarded as a “ shareholder ’’ within the 
meaning of the wajib»ul-arz, 

GOKAli Singh V, MANNU LAL ... ... ... VII 7T2 

• i Atili.— W 
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Pre-amptioil— • 

dl. \Vajib*ul-are — Partition of mahal — Mode of division of property where there are 
several pre^emptors equally entitled, Tho wajib^ul-are, framed in 1866, of p. village 
consisting of several pat bis or thokes gave a right of pre-emption to the owners of t /' 
each thoko in respect of property situate in ©very other thoke when such property 
was sold to any one having no share in the village co-paroenery . The xnahal 
subsequently became the subject of perfect partition under IjJie P. Land 

Revenue Act (XIX of 1878), and one of the pattis was constituted a separate mahal 
and a now loajib-uUare was framed for it. Prior to the partition, a proprietor of ■ 
land both in the pattis which remained in the original mahal and in the patti 
which formed the new mahal, sold property in both to a stranger. Thereupon a 
co-sharer in the original mahal brought a suit for pre-emption in respect of th^ 
property situate therein which had been sold, excluding the property situate in 
the new mahal. Held that the effect of the partition was to exclude property 
situate in the new mahal from the operation of the iBajib-uUare framed in J.866, and 
to place it under new conditions as to the right of pre-emption ; that the plaintiff 
could, after the separation, exercise no such right againstf and in respect of 
shareholders and property so separated, nor could the separate shareholders exercise 
any right of pre-emption against the plaintiff and his property lemaining in the 
mahal from which the}’ had separated ; and that the suit to pre-empt that portion 
only of the property sold which was situate in the original mahal was maintainable. 

Dvr ga Prasad y, Munsi, Hulasiv. Sheo Prasad, Kashi Nathv. Mukhta Prasad, 

Mootee 8ah v. Mussammut Ookli, Ham Prasad v. Buljeet Singh, Oomur Khan v. 
Moorad Khan and Salig Ram v. Dehi Prasad referred to. Per MahmoOD, J. — The 
rule of the Muhammadan law, that where more persons than one owning the 
property in virtue of which the pre-emptive right exists appear for the purpose of 
suing, their rights are to be taken as equal per capita, with reference to the number 
of pre-emptors and not with reference to the number of the shares of each pre- 
emptor in such property, is so consistent with justice, equity and good conscience 
that it must be followed in cases of rival suits for pre-emption under the wajib-uU 
are, where there is nothing to show that the rival pre-emptors are not equally 
entitled. 

JAI Ram V. Mahabir Rat, &c. ... ... ... ... vil 720 


22. Wajib-ul~nre — Purchase of share subsequent io sale — Purchaser's right of pre- 
emption. Where there is a right of pre-emption under the wajib-ul-are, which 
a shareholder could claim and oufoice in respect of a sale of property, a person 
purchasing the said shareholder’s interest in the village subsequently to the sale 
cannot claim and enforce pre-emption as bis vendor might have done. 

SHEO KaRAIN u. HIRA ... ... ... ... ... VII 

28. Wajib-ul-are — Right of pre-empior iosta'nd in the position of the purchaser . A 
co-sharer of a village sold part of his share to a stranger. This sale was subject to 
a right of pre-emption created by the wajib-ul-are in favour of the partners of the 
vendor. Only a part of the purchase-money ^vas paid in cash, it being agreed that 
the balance should remain on credit, and be secured by two deeds in which the 
property was hypothecated by the purchaser to the vendor. Reid that it could not 
be said that the partners of the vendor had not only the right of pre-emption, but 
also the right to be put in the same position with reference to all the peculiar 
incidents of the payment of the purchase-money as that arranged between the 
vendor and purchaser. 

Nihal Singh v, Kokale Singh ... ... ... ... vill 


24. Wajib-ul-are--'' Rights and interests “ Qimat Sale "—Exchange. The 
wajih-uUarz of a village gave a right of pre-emption by a clause providing that 
in case of transfer by any co-sharer of his rights and interests (haqiyat), his 
partners should have a right to purchase the property transferred at the same 
price (qimat) as the vendee had given. One of the co-sharers transferrdh to a 
stranger one biswa and six dhurs of a grovo or garden in exchange for another‘s 
piece of land. Held by the Full Bench that this transaction was a transfer of 
haqiyat within the terms of the wajib-ul-aiz. Held also that the plot of land 
which was given in excban.ge for the one biswa and six dhurs must be considered 
0, pricQ (qimat), within the terms of the wajib-ul-are. Per MAHMOOD, J., 
that the word must be interpreted in the sense given to it by the' 

Mtiiiiimmndan law, including not only money, but other kinds of property capable 
of being valued at a dofinito sum of money, and covering the consideration of 
sale as well of exchange as defined in as. 64 and 118 of the Transfer of 
Property Act (IV of 1882) respectively. 

iNlAMAT All V, ASJMAT BiBI... ... ... ,,, yjl 
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fn>emptioii — (concluded.) * . page 

25. Wajib-^Uart—" Transfer"—" Sale." On tho 1st September 1881. L and B, 

• •^entered into an agreement (which, was duly registered) with B, that in considera- 

tion of their bringing a suit for recovery of a twelve annas share in a village 
which B claimed by right of inheritance against G, they should receive a 
moiety of th§ i»hare. L and K found funds for the prosecution of two suits in 

^ respect of tho sharfis, which on the 5th April 1882, were compromised, B 
getting one anna and three pies out of the twelve annas originally claimed 

• by her. In that comi^romise B stated as follows: — “I make over one anna 
to L and R, my ^i).rtuera, in lieu of the prosecution of the two cases. I, 

plaintiff, shall remain in possession of the remaining three pics.” Meanwhile, 
on the 3rd Seplombor 1881, G had sold three annas out of the twelve annas share 
•to M. 6n the 3rd April 1833, M brought a suit against L and R, claiming the 
right of pre-emption in respect of the one anna which they had acquired from B, 
on tho allegation that tho transfer of the share had taken place on the 6th April 
1882. This claim w^s based on the wajib-uUarz of the village, which gave aright 
of pre-emption to the co-sharers of any sharer 'wishing to transfer” his share. 

m Held that the compromise of the 6th April 1882, was only a re-adjustment of the 
amount of tho interest in the share between B and L and R ; that the real 
transfer to L and R was given effect to on the Ist September 1881, and that, thiii 
having been prior to the acquisition by M of any right in the village, ho was not 

‘ a co-sharer at the time of the transfer, and that he had consequently no right as 
against Ij and R by way of claim for pre-emption. 

LaCHMI NARAIN i;. ManOG DAT ... ... ... ... VII 291 

26. Wajih-uUarz — Transfer under compromise and decree thereupon to perso?i 
claiming pre-emption. An appeal having been preferred from a decree in a suit 
for pre-emption, based on the toajih-ul-ai z of a village, the parties to the suit 
entered into a compromise whereby the plaintiff-pre-emptor relinquished his claim 
to a part of the property in dispute in favour of the defendants-vendees, and tho 
latter admitted his claim in respect of the remainder of the property. Upon this 

* compromise a decree was passed. Subsequently a co-sharer in the village where 
the property was situate brought a suit for pre-emption, upon the contention that 
the compromise and the decree passed thereon amounted to a transfer to tho 
plaintiff in the former suit, within the meaning of the wajib-uUarz. Held that 
the suit was not maintainable. 

HANUMAN RAI V. UDIT NABAIN BAI ... ... ... ... VII 917 

27. ajib-ul-arz—'Ve^idor and purchaser — Clause fixing price in case of sale to a 
co-sharer — Sale to a stranger for higJur price — AgreemeJit running with land — 
Pre-emptor entitled to take property on payment of price fixed in wajih-uUarz — 
Purchaser entitled to recover pur chase -money. The wajib-ul-arz of a village con- 
tained a provision that any co-sharcc desiring to sell his share should offer it to 
the other co-sharers before selling it to a stranger, and further, that, in case of 
sale to a co-sharer, the price to be paid should be calculated in proportion to tho 
price for which a particular share bad been sold in 1860. One of the co-sharers, 
without first offering his share to the other co-sharers, sold it to a stranger for a 
price higher than that which would be payable according to the above-mentioned 
provision. A suit for pre-emption was brought by a co-sharer against the vendor 
and tha^purchaser, and the plaintiff claimed the benefit of the sale ui>on payment 
of a sum calculated according to the condition of tho ioa}ib-ul-arz relating to sales 
between co-.sharers. Held by the Full Bench that the condition of the wajib-ul-arz 
regarding the price to be paid for the share was still binding on tho land, notwith- 
standing the sale ; that a co-sharor was entitled to purchase the share at tho 
price agreed before it could be sold to any one else, and, in case of sale to a stranger, 
could G»ll on the vendor and the purchaser to hand it over on payment of such 
pcice; and that, if the stranger vendee had paid more than was payable according 
to tho wajib-ul-arz, he was entitled to recover it from the vendor. Akbar Singh 

» ^v, Juala Singh distinguished by TYBREBB, J. 

KARIM BAKHSH khan u. PHUBA BIBI ... .. VIII 102 

Priir&.t6 Defence — 

Bight of^ See ACT XLV OF 1860, S. 353. 

PriYy •Council Decree — 

Execution for costs — Bate of exchange-^Civil Procedure Code, s. Meaning of 
‘‘ /(fh the time being. ** See CiViB Procedure Code, s. 610. 
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Proseontion — ^ 

Withdrawal from. Government Pleader — Pvhlic Prosecutor — Criminal Procedure 
Code, $. 494. Held hy the Full Bench that a person appointed by the Ma'j^strate 
of the District, under s. 492 of the Criminal Procedure Code, to be Public 
Prosecutor for the purpose of a particular case tried in the Court of Session has 
not the power of a Public Prosecutor with regard to withdrawal frqpa prosecution 
under s. 494. 

QUBBN-EMPRESSln. MADHO ... ... ... ... Vlir 391 

Pablio Highway— 

Divtrsion of road— Right of ovmora of land adjoining old road — 6rdnl by Munidpalily , 
of land forming old road — Act XV of 1873, s. 38. There is a presumption that at' 
highway, or waste land adjoining land. Section 38 of Act XV of 1878 (N.-W.P. * 

and Oudh Municipalities Act) was not intended tovdeprive persons of any private 
right of property they might have in the land used as a public highway, or^to confer 
such rights on the Municipality, nor has the section any such efiact. In a case 
where such land ceased to be used as a public highway, and was granted by the 
Municipality to third persons, who proceeded to build thereon , — held that the , 

owners had a good cause of action against such persons for the demolition of the 
buildings and restoration of the property to its original condition. 

NiflAL CHAND V. AZMAT Alii KHAM ... ... ... ' VII ... 869 

Pablio Nuisanoe — 

Bee ACT XLV OF 1860, S. 391. 

Public Prosecutor — 

Bee Pbobecotion. 

iHUy of. See WITNESSES. 

Public Serirant— 

See ACT XLV OF 1860, S. 21. 

'Framing incorrect record. See ACT XLV OF 1860, 6S. 24, 26. 

Punishment— 

For more than one of several offences. See Magibtkatb. 

Parol) ase-money — 

Bee PBB-EMPTION 11. 

Purobaser for Value vithout Notice — 

'Bee adverse FOSBESBION. 

Question for Court executing Decree— 

See Civil Procedure Code, ss. 244 : 683. 

Registered and Unregistered Documents— 

'see Act 111 OF 1877, S. 60 ; MORTGAGE 4. 

Registration-- 

Place of. Act Vlll of 1871 ( Llegistration Act), ss. 28, 85 — "'Whole or some portion of 
the property.'^ The terms of s. 28 of Act VIII oi 1871 must not be construed ia their 
literal sense, inasmuch as to do so would defeat the intention of the Legislftiture 
that registration should be made with reference to the locality of the property to 
which the document relates ; and hence the words of the section ‘ ' some portion of 
the property must be read as meaning some substantial portion. A bond which 
purported to mortgage 500 square yards of land situate at P, two entire villages 
and shares in fourteen villages in the G district, and a village in the G district, 
and which' required registration under Act VIII of 1871, was registered at P. *Held 
that the bond was not properly registered in accordance wi& the provisions of 
6. 28 of Act Vlll of 1871. Per MahMOOD, J. — The imperative direction of s.* 28 
of Act Vlll of 1871 is addressed not to the registering officer, but to the person 
presenting a document to th^t officer for registration ; and therefor s. 86, which 
refers only to defects in the appointment or procedure of the registering officer, 
could not cure the irregularity which was committed under s. 26. 

BHEO DAVAL MaL V. HAHI RAM ... ... ... .,VII 

BBtfolatioii— 

XXXIV of 180a, s«. 9, 10. See MOBTOAOE 16. 

XVII of 1606, 8. 8. See MOBTUAbU 8. ' 

YU Of 1822, 8. 9, cl. i. See WAjm'-lXL-AEZ. . 
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. Mortgage — Agreement ^ for fresh consider ation^ betioeen mortgagee and third person 
fpr release of property from mortgage^ Release not required to be in writing and 
rejgisiered. The mortgagee of immoveable property under a hypothecation bond 
entered into an agreement with one who was not a party to his mortgage to release 
part of the property from liability under his mortgage. This agreement was not 
in writing and" registered. The mortgagee subsequently sought to enforce the 
hypothecation against the whole of the mortgaged property. Held that the agree- 
, ment, being a new contract for a fresh consideration between persons who were 
not parties to the mortgage, was not, as between the parties to the mortgage, a 
release which the laW required 'to be in writing and registered. Held also that 
the party to the agreement with the mortgagee might have come into Court as a 

* phbintid to enforce the same, and that it was equally competent for him to plead 
it in avoidance of the mortgagee’/; claim to bring to sale the property referred to 
therein. Ncesh v. Artnstrong referred to 

GURDIAL MaL v. JAU 9 RI MaL ... ... ... ... VII 820 

ReligiouB Endowment- 

tee Mosque. 

• Remand- 

See ARBITRATION 4. 


Appeal from order of remand — Ciml Procedure Code, ss, 662, 664, 666, 584, 688 (28), 
690. Where a lower appellate Court, instead of remanding a suit under s. 566 of 
the Civil Procedure Code, erroneously remands it under a. 562, and the party 
aggrieved by its order appeals to the High Court, under cl. (28), s. 588, the High 
Court cannot deal with the case as if it were a first appeal from a decree. All 
that the High Court can do is to rectify the procedure of the lower appellate Court 
and to direct that it decide the case itself on the merits. Badam v. Imrat 
distinguished. Ramnarain v. Bhawanidin and Sheoamber Singh v. Lallu Singh 
referr^ to. 


SOHAN LAL V. AZIZ-UN-NISSA BEGaM ... ... ... ... VII 136 

'.Rent— 

*Hee EX'PBOFBIETABY TENANT 1. 

Services. Bee Rrnt-FREE GRANT. 

" Rent-free Grant ” 

“ Bent ” — Services — Jurisdiction — Civil and Revenue Courts^ Act XII 0/I881, 55. 3 
• (2), 30, 95 (c) — Act XIX of 1873, ss. 3 (4), 79-89, 241 (7i). A suit was brought for 

the ejectment of the defendant from certain land, on the allegations that it was 
rent paying land which had been granted to the defendant’s vendor by the plain- 
tiff’s father free from payment of any rent, on condition that bo should perform 
certain services as a mimic, and that these services wero discontinued by the 
defendant’s vendor. The plaintiff endeavoured to resume the land in the Revenue 
Court as a rent-free grant under s. 30 of the N.-W.P. Rent Act (XII of 1881), 
but the application was rejected. In answer to the suit, the defendant 
pleaded that it was not cognizable by the Civil Court. Held by OLDFIELD, J., 
(MahmooD, J., dissenting) that the suit could not be held to be one to resume 
reqt-free g^ant, inasmuch as there was no rent-free grant at all in the sense of 
s. 30 of Rent Act, and that the Civil Court therefore had jurisdiction to 
entertain the suit. Held by MAHMOOD, J., that the land constituted a rent-free 
grant, that the claim was one for the resumption of such grant or subjecting it 
to assessment to rent, and that, under these circumstanccB, the suit was not 
cognizable by the Civil Court. Per OLDFIELD, J. — The definition of the term 
rent ’’in s. 8 of the Rent Act was intended to include services or labour 
rendered 4or the use of land, and the grantee in the present case was a tenant 
whe rendered rent in this sense on account of the use of the land. Further, 
there Vsis no such grant as is contemplated by s. 30 of the Rent Act, inasmuch 
a%that section refers to grants for holding land exempt from the payment of rent 
■^alluded to in s. 10 of Regulation XIX of 1793, and that Regulation, assuming it 
to refer to grants free from payment of rent as well as of revenue, contemplated 
grants not only free from payment of rent in cash or kind, but free from payment 
of anything in lieu thereof. A tenure such as in the present case, where the land 
was land originally paying rent in cash, and whore the cash rent was exchanged 
for reii^dition of services, is not a rent-free grant within the meaning of the 
* ReguBbtion, nor consequently of s. 30 of the Rent Act* Mutty hall Sen Gywal 
V' Deshkar Roy and Ruran Mai v. Padma referred to. Per MAHMOOD, J .^Tbo 
servioAi connected with the grant in this case did not oonstitute ** rent ** within 
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“ Bant-frea Orant — ( continued J ' » , 

the meaning either of the N.-W.P* Rent Act or of the N.-W.P. Land Revenue 
Act (XIX of 1873), and the word “ render ” in s. 8 of the former Aof does not „ 
include or imply the rendering of services or labour. The word “ rent ” is proba- ^ 
bly used as tho equivalent of the Hindustani words lagan or poth, representing 
the compensation receivable by the landlord for letting the lancttqa cultivator, 
ends. 3 of the Rent Act, where it uses the expressions paid, delivered, or 
rendered,*’ must be taken to refer respectively to rent paid in cash, to r^it 
delivered in kind, and to rent rendered by appraisement or valuation of the 
produce. The grant in the present case was a rent-^pe^ ^rant of the nature 
of chakran or chakri, ie., service-tenure, to which s. 41 'of the Regulation^ 

VIII of 1793 related. The incidents of the tenure would be governed by s. ^0 
of the Rent Act and ss. 79-84 of tho Land Revenue Act, being matters outside the 
jurisdiction of the Civil Court. The scope of s. AO of Regulation XIX of 1793 is 
not limited to permanent rent-free grants, and the present suit was in respect of 
a matter falling within s. 95 (c) of the Rent Act, and “ projrided for in ss. 79 to 
89, both inclusive,” of the Land Revenue Act, within the meaning of s, 241 (h) of 
the latter Act. Puran Mai v. Padma, Tika Ram v. Khuda Yar xTian, and Forbes 
V. Meet Mahomed Tuquee referred to. 

^ARis ALi t/. Muhammad ISMAID ... ... ... ... viii 653 

Bob judioata — 

See APPEAIi S : CIVIL PROCEDURE CODE, S. 13. 

Civil Procedure Code, s, 13 — Meaning of between parties under whom they or any 
of them claim:'* See CiVit PROCEDURE CODE, S. 13. 

Civil Procedure Code, ss. 662, 588 (28) — Second appeal — Civil Procedure Code^ 
ss. 565, 666 — Determination of case by High Court. In a suit for pre-emption, 
based on the wajib^ul-are of a village, the Court of First Instance dismissed the 
claim on the ground that no righr of pre-emption had been proved to exist in the 
village. The lower appellate Court, dissenting from this opinion, reversed the 
first Court’s decree and remaudod the case under s. 662 of the Civil Procedure 
Code for a decision on the remaining question of fact, viz., the amount of the > 
consideration for the sale- In appeal from the order of remand, the High Court, 
on the 3rd January 1884, observed that it wa« not disposed to interfere with th^ 
finding of fact that the plaintiffs had a right of pre-emption, and accordingly dis- 
missed the appeal, but added that the Judge was in error in remanding the case 
under s. 562 of the Code ; that his order must so far be set aside ; and that he 
should proceed under s. 565 or s 566, as might be applicable. The Judge, on 
receipt of this order, replaced the case on his file, remitted an issue to the Court of 
First Instance, under s. 666, as to the amount of consideration, and, accepting 
the first Court’s finding upon that issue, decreed the plaintiffs’ claim. In 
second appeal by the defendants the High Court was of opinion that the 
Judge had disposed of the case upon a condition of things which the plaintiffs 
had never asserted, inasmuch as ho had treated the right of pre-emption 
which was in issue as one arising from custom, and not, as alleged by the 
plaintiffs, as arising from a contraet between the ancestors of tho parties. 

All the evidoucG necessary to the determination of tho case was on tho record. 

Held, by the Full Bench, that the defendants were not prevented by the operation 
of the High Court’s order of the 3rd January 1884, from disputing lh#right o^ 
pre-emption, inasmuch as that order was a decision of a merely interMSoutory 
character passed in the same suit, and the questions of fact involved therein were 
decided only so far as was necessary for thj purpose of passing the order, and it 
could not be regarded as determining the main question in the suit, which was 
still open* and must be decided in the final decree lu the suit. Per STRAIGHT, 

J., that the jurisdiction of the High Court in appeal under s. 588 of the Code from 
the Judge’s order of remand was, like the jurisdiction of the Judge in pas^ng the 
order, limited by th<." terms of s. 562 ; and hence the remark made in the High 
Court’s order, dealing with the plaintiffs’ right of pre-emption could only* be 
regarded as an obiter dictum, and not as determining any question as to the pre-^^ 
emptive right. Held, per PETHERAM, O.J., and OLDFIELD and TYRRELL, JJ., 
that the High Court was competent, in second appeal from the Judge’s decree, to 
look into the evidence already on the record for the purpose of findiug whether 
right of pie-emption existed, in fact, in the village, if the evidence for answering 
this question was already ou the record, and that, in such a case f the question 
need not bo referred to the Court of First Appeal. Bal Kishen v. Jasoda I^uar 
referred to. Per STRAIGHT and BrodhuRST, J J. , contra, Bal Kishen v. JasBda 
JSriMfltr i:ef erred to. • 

PEOKISBEN V. Bansi ... ... ... ... ... Viu 179 
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869 Judicata — (continued.) • 

^Dismissal of suit under s. 10, cl. ii. Act VII of 1870 — Dismissal of suit for misjoinder 

• —Dismissal^ of suit “in its present form." See OlVlL PBOOBDUHE CODE, S. 18. 

•Bmdu widow— Decree against widow — Reversioner. See HINDU Law 2. 

* Set-off. See SET-OFF 2. 

^Restitution — ^ 

. See Civil Froceduee Code, s. 688. 

^Restitution of Conjugal Rights-- 

Husband and wife — Hindu f aw — Suit by Hindu husband out of caste at time of suit 
•^Decree f nr restitution conditional on plaintiff's obtaining restoration to caste. lu 
a sutt by a Hindu, a sundr by caste, against his wife for restitution of conjugal 
rifehts, it was found that the plaintiff, in consequence of having left his wife and 
cohabited with a Muhammadan wwman (whom, however, he had left at the time 
of suit), hadiieen turned out of caste, but that the misoonduct of which ho had 
been guilty was not oi such a character as to render him liable to perpetual ex- 
communication, and upon making certain amends, he could obtain restoration to 

* his caste. Held that, while the plaintiff was entitled to come into Court for the 
relief prayed, unless, in the circumstances above stated, the marriage had, under 
the Hindu law, been dissolved, the Court was bound, when asked to employ coercive 
process to compel a wife to return to her husband, not to disregard any reasonable 
objection she might raise to such process being granted, either on the ground that 
she had been subjected before to personal injury or cruelty at the hands of her 
husband, or that she went in fear of one or the other, or that the husband 
was actually living in adultery with another woman, or that, if she resumed 
cohabitation or association with him, he being outcasted, she would herself incur 
the risk of being put out of caste. Held, therefore, that in decreeing a claim of 
this description, a Court was entitled, if it saw good reason to do so, while recog- 
nizing the civil rights of a husband to his wife, to put such conditions upon the 
enforcement of his rights by legal process as the circumstances of the case might 
fairly demand ; and that, applying this principle to the present case, the defendant 
^ight reasonably ask the Court, before compelling her return to her husband, to 

* make it a condition that he should first obtain his restoration to caste. Held also 

* ^ that, under the Hindu Law, the fact that a husband had had adulterous intercourse 

wit^ another woman, which had ceased at the time of suit, was not an answer to 
a claim by him for restitution of conjugal rights. 

PAIGI V. STBBONARAIN ... ’ ... ... ... VIII 78 

Resulting Trust— 

See Trust. 

Resumption — 

Of rent-free grant. See .JURISDICTION 4. 

Revenue— 

Liability of land to assessment of. Bee JURISDICTION 10. 

Reversioner — 

Hindu Law — Daughter's son — Hindu widoio — Decree against widoiv — Res judicata. 

Se« HiNDff Law 2. 

Hindu La^ — Partition beUveen icidoiv and mother, both claiming life interest — 
Alienation by mother — Declaratory decree. See HINDU Law 12. 

Hindu widow — Decree against widow. See HINDU WIDOW 2. 

.Review of Judgment— 

Criminal case— Criminal Procedure Code, s. :36V. The High Court has no power 
under s. 969 of the Criminal Procedure Code to review an order dismissing an 
application for revision made by an accused person, and the only remedy is by an 
appeal Co the prerogative of the Crown as exercised by the Local Government. 

• BrODHURST, 0.— The Legislature has not conferred in express words upon 

^ High Court the power of reviewing its judgments in all criminal cases as it has 

* done under the Civil Procedure Code in civil cases ; and the provisions of s. 3G9 

* of the Criminal Procedure Code, so far as they affect the High .Court, apply 
merely t® questions of Jaw arising in its original criminal jurisdiction, and which 
are reserved aiidfare subsequentlj' disposed of under the provisions of s. 4,34 of the 
Criminal Procedure Code and ss. 18 and 19 of the Letters Patent for the High 

' Court* of the North-Western Provinces. Queen v. Oodai Raout referred to. 
9UE15fr-EMPR?JSS V, DURGA CflAKAN .. ... ... VII 872 
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iFAai 

“ Right to sue.”— < 

Seo CIVIL PfiocSDUBE GOPB, S. 407 (c) : MOSQUE. 

Rioting— 

Bee CRIMINAL PBOOEDCBE OODB, S. 35 : MAOISTBATE. 

Sadhs— 

Bee Hindu Law i2. ^ . 

Sale*— 

Bee I^S-BMPTION 3. 

Order confirming. See CIVIL PROCEDURE CODE. SS. 311, 312. 

Order disallowing objections to. See CIVIL PROCEDURE CODE. BS. 811. 312, 

Bale in Execution of Decree — ^ 

See ALLUVION. 

Sale set aside on obejction by third person — Suit to have sale confirmed — Declaratory 
decree — Civil Procedure Code^ ss, 244, 278, 283, 311 — Act I of 1877, s. 42. Held 
that persons other than thci decree-holder or the persons whc^i^e property was sold 
in execution of decree were not competent to apply to the Court under s. 311 of 
the Civil Procedure Code, to set aside the sale. M in whose name property had 
been purchased at an execution sale which was improperly set aside, brought a 
suit to have the order setting aside the sale reversed, and the sale confirmed in 
her favour, and for a declaration that the property was not liable to be sold in 
execution of a decree of the defendants against third persons, under which it bad 
been attached and advertized for sale. Held that such a suit could only be main- 
tained under s. 42 of the Specific Belief Act (I of 1877), but that s. 244 of the 
Civil Procedure Code indicated the intention of the Legislature that such ques- 
tions should be determined in the execution department, and, reading together 
the provisions of ss. 244, 278, and 283 of the Code, the suit was premature, and 
therefore not maintainable. 

Man Kuar V. Tara Singh ... ... ... ... ... VII 688 

“ Sanotion” — 

See CBIMINAL PBOOBDURB CODE, S. 195. 

Seoupity for Costs— 

See PRACTICE a AND 3. , 

SentenosB— 

StparaU. See CRIMINAL PROCEDURE CODE, S. 35. 

Separata Suit — 

See Civil Pbocedubb Code, ss. 2il ; 58S. 

BerTioea — 

Beni. See BENT-FREE Grant. 

Sessions Court— 

Addition of charge triable by any Magistrate — Power of Sessions Judge to add charge 
and try it — Criminal Procedure Code, ss. 28, 226, 236, 237, 637. Subject to the 
other provisions of the Criminal Procedure Code, s. 28 gives power to the High Court 
and the Court of Session to try any offence under the Penal Code ; and the provision 
it contains as to the other Courts does not cut down or limit the jurisdiction of the 
High Court or the Court of Session. Three persons were jointly comtd^tied for 
trial before the Court of Sessions, two of them being charged with culpable homicide 
not amounting to murder of J, and the third with abetment of that offence. At the 
trial, the Sessions Judge added a charge against all the accused of causing hurt to 
0, and convicted them upon both the original charges and the added charge. The 
assault upon C took place either at the same time as or immediately after the attack 
which resulted in the death of J. Held that the case did not come within the terms 
of s. 226 of the Criminal Procedure Code, and the adding of the charge^was an 
irregularity which was not covered by ss. 236 and 237, those sections having^ ub 
application to such a state of things ; but that inasmuch as the Sessions Judge 
was addressed by the pleader who appeared for the accused, and heard all the^. 
objections raised, and witnesses might have been called for the defence upon the 
added charge, the provisions of s. 637 were applicable to the case. Held also that 
the Sessions Judge had power, under s. 28 of the Code, to try the charge, assuming 
that he had power to add it. ^ 

QurEN-EMPRESS t>. BHARGA ... ... ... * ... VIII 686 

IVitness for defence — Refusal by Magistrate to summon witness under CritAinal 
Procedure Code, s, 216— TTifness summoned by Sessions Court — Power of Sessions . 

Judffs to summon witness* Bee Criminal Pbocedube CoDEt 216» 
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, 1« Civil Procedure Code^ s. 111 — “ Ascertained ’* sum — Act XVof 1877, a. 22, sch. II, 

^Nos. 62, 58, 83. A suit was brought by P against the Elgin Mills Company for 
fbcovery of the price of wood supplied under two contracts, each of which con- 
tained a clause by which the plaintiff contracted to indemnify the defendants for 
loss arising by reason of failure on his part to supply the wood as contracted for. 

No wood was ^i^lied after the 11th November 1879. The suit was brought on 
the»10th October 1882. In January 1883, the partners of the Elgin Mills Com- 
pany were, on their own application, brought upon the record as defendants. 

The defendants claimed a set-off as damages for loss incurred by the plaintiff’s 
failure to supply alfthe wood contracted for, such loss having arisen on the 25th 
uclR>b6r 1879, and subsequently. Held that art. 63, and not art. 62, sch. II of 
|he Limitation Act was applicable to the plaintiff's claim, the intention of the 
parties having been that the pric# of wood was not claimable as of right on the 
date of its being supplied, but rather when the contract was completed by the 
whole wood being supplied, or when the contract came to an end. Ue/rf that 
although, taking the^rd “ ascertained ” to mean “liquidated,” the claim of the 
defendants for damages would not come within the meaning of a set-off under 
s. Ill of the Civil Procedure Code, that section was one regulating procedure, 
and was not intended to take away any right of set-off, whether legal or equit- 
able, which parties would have had independently of its provisions ; that the 
right of set-off would be found to exist not only in cases of mutual debts and 
credits, but also where the cross-demands arose out of one and the same transac- 
tion, or were so connected in their nature and circumstances as to make it 
inequitahie that the plaintiff should recover and the defendant be driven to a cross- 
suit, and that as, in the present case, the claim sprang out of the same contract 
which the plaintiff sought to enforce, and could readily be determined in the same 
suit, it was equitable that it should be so determined. Oauri Sahai v. Ra^n 
Sahai, Kisinasamy Pillay v. The Municipal Comjnissioner of Madras and Kishor 
Chand Champa Lai v. Madhowji Visram followed. Held that the law of limit- 
tion applicable to the set-off was art. 83, sch. II of the Limitation Act ; that 
limitation would run from the time when the plaintiff was actually damnified, and 
Should be reckoned to the date of the institution of the suit, and not to that of 
claiming the set-off, which was after the defendants’ names were brought on the 
record, and that the set-off was therefore in time. Walker v. Clements referred 
to. Per Oldfield, J. — That the excess of the set-off in favour of the defendants 
over and above the claim of the plaintiff might properly be decreed to them, and 
that the set-off should be allowed, if at all, to its full extent, and not merely to 
the extent of defeating the claim. Per DUTHOIT, J. — That although the set-off 
might properly be admitted as an equitable protection to the defendants against 
being cast in the plaintiff’s suit, the defendants could not, failing the provisions 
of s. Ill of tlie Civil Procedure Code, be allowed to recover a sum of money from 
the plaintiff, they having paid no court-fees on that account. Held that s. 22 
of the Limitation Act refers to cases where a new defendant is substituted or 
added, and that when the partners of the Elgin Mills Company were brought on 
the record as defendants in January 1883, there was no institution or addition 
of new defendants, the defendants having been comprised in the designation of 
Elgin Mills Companv, and at moat what was done was to correct a misdescription. 

Pragi Lig^ y. Maxwell ... ... ... ... ... vii 284 

U ^es judicata' -Civil Procedure Code, ss. 13, 111 — Court-fee on set-off. In a 
suit to recover a sum of money due as wages, the plaintiff alleging that the defen- 
dant had engaged him to sell cloth on his account at a monthly salary, the 
defendant claimed a set-oft as the price of cloth which, he alleged, the plaintiff 
had sold on his account on commission. It appeared that the defendant had 
previously sued the plaintiff to recover the same amount as was now claimed by way 
of set-off# as being due for the price of cloth sold and delivered by the defendant 
tojiim ; and the plaintiff (then defendant) pleaded that there had been no sale to 
him, •but the cloth had been delivered to him on commission -sale. The suit was 
(hsmiased on the ground that there was no proof of a sale of cloth, and the question 
» Aether any sum was due for cloth sold on commission -sale was not gone into. 

The cloth now alleged to have been delivered on commission-sale was the same as 
thaA alleged in the former suit to have been actually sold to the plaintiff. Held 
that th^defendant was entitled, under s. Ill of the Civil Procedure Code, to set- 
off the amount <jlaimed as due for goods sold on commission against the plaintiff’s 
demand, and that the claim for such set-off was not barred under the provisions 
of 8. Held also that the court-fee payable on the claim for set-off was the 
same as for a plaint in a suit. 

AMIBa^AMA V. NATHU MAL... ... ... yjjj 39^ 
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Simple MortgaSe-^ , paob 

See Fbb-BMPXION 18. * • ■ 

Sir Land — 

See ACT XII or 1881, S. 7 : SB. 7, 9 : MOBTOAOB 1. ' 

1. . Act IV of 1882, 5S* 41, 48— Tmns/ier hy ostensible owner — Act XII of 1881, s, 7 — 
Meaning of held** ^Statute ^ Construction of — Betrospective effect — Mortgage of 

eir^dnd before passing of Act -5mi2ofl878 — Sale of mortgager* e rights while 
that Act was in force — Bight of mortgagee. In 1869, A and J* two oo-sharers of a 
moiety of a ten biswas share in a village (F and W being also co-sharers in the 
same moiety), joined with H, the holder of the other moiety, in giving to K • 
nsufruotuary mortgage of 87 bighas of land, being the* wh^e of the sir-lanc 
appertaining to the ten biswas share. The deed of mortgage authorized tj^i 
mortgagee to retain possession of the land until payment of the mortgage-money 
and to receive profits in lieu of interest ; and he obtained possession accordingly 
In 1872, F, W, and A gave to other persons a usilfruotuary mortgage of their fiv< 
biswas share, together with a moiety of the 87 bighas of sir-land ; %ud it wai 
stated in the deed that half the mortgage-money due to %on the mortgage oi 
1869 was due by the executants, and that they accordingly left the same with th< 
mortgagees in order that the latter might redeem. In November 1876, H’s flv^ 
biswas share, together with its sir-land, was sold in execution of a decree. SubBe< 
quently K, alleging that the mortgagees under the deed of 1872, and the purchaser 
under the execution-sale of 1876 had dispossessed him, and that his moregage-debi 
had not been paid, eued to recover possession of the 87 bighas of sir-land, by virtue 
of his mortgage-deed of 1869. The Court of First Instance held that the plaintifi 
was not entitled to enforce his mortgage in respect of F’s and W’s share in the 67 
bighas, because they were not parties to the deed of 1869. The lower appellate 
Court further held that from the date of the execution-sale of November 1876, 

H became an ex-proprietary tenant of his sir-land, and that to give the plain tifi 
possession thereof would be contrary to the provision of s. 7 of Act XVIII of 1873, 

(N.*W« P. Bent Act). Held that inasmuch as it was clear that at the time when 
the mortgage-deed of 1869 was executed, F and W were aware of the transaction 
which made K the mortgagee, under the deed, of the whole property, and that, 
knowing this, they allowed the possession of A, J, and H to appear as if covering 
the entire zamindari rights in the ton biswas share of the sir-land, and inasmuch 
as the statements contained in the mortgage-deed of 1872 were an admission oq 
the part of F and W that the mortgage of 1869 was executed with their consent, 
the equitable doctrine contained in s. 41 of the Transfer of Property Act applied 
to the case, and F and W had no defence, either in law or in equity, to the 
plaintiff’s suit, with reference to their shares, and for the purpose of obviating the 
lien of 1869. Ramcoomar Koondoo v. McQueen referred to. Per MahMOOP, J., 
with reference to the effect of the execution-sale of November 1876, in regard to 
the provisions of s. 7 of Act XVIII of 1873, that the general rule that statutory 
provisions have no retrospective operation did not apply to the case ; that, by 
reason bf the sale, H who had proprietary rights in the mahal, and held the five 
biswas share of the sir as such (the word held *' as used in s. 7 of the Bent Act 
not being confined to manual or physical holding), lost his proprietary rights, 
and became an ex-proprietary tenant of the land belonging to him at that time ; 
that although the mortgage of 1869 must not be so affected as to deprive the 
mortgagee of all his rights, yet by the terms of s. 7 of Act XVIII of 1873, and 
by virtue of the sale, his means of benefiting by the mortgage were neaesgarily 
neither the preamble nor s. 1 of the Act contained any aeaving 
which would justify the interpretation that all the conditions included 
in #|^ructuary mortgage axe to be exempted from the operation of the Act, 
or of s. 7 in particular, merely because the mortgage was a subsisting one ; that 
under these circumstances possession must be given to the plaintiff of such rights 
as H had at the time of the mortgage, subject only to H*s right as an ax-pro- 
prietary tenant ; that the rights of the purchaser of H’a share under tiie sale 
were subject to the mortgage of 1869 ; and that, by virtue of the rule enunciated 
in s. 48 of the Transfer of Property Act, the rights of the mortgagees under %he 
deed of 1672 must give way to the incidents of the prior deed of 1869, both mort- 
gages being usufructuary. TulsM v. Badha Kishtm referred to. Per TybbeLI*, J,, 
that in 1876, by reason of the exeoujldon-aale, the air rights and interests of H 
mortgaged by him in 1869, as such, went out of existence^ and assumed a different 
character ; that over that tenure in its alter^ the plaintiff, tho|}gh ha 

still, had his mortgage charge, had not, in the existing State of the lew, a right to 
physical possession of the actual land ; and that, SBo|eot to this new right of H, 

^e ^l^aintlff . retained his mortgage charge of 1869 over the zt^ndari interests 
in ihh'portion of the land acquired by H*s Vendees. 
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